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AMENDMENTS  TO  RULES. 


UNITED  STATES  CISCXTIT  COUBT  OF  APPEALS. 
Sixth  Circuit. 

[Paragraphs  5,  6,  and  7  of  rule  3  were  amended  NoTember  21.  1888,  so  as  to 
read  as  follows:]  • 

At  other  than  calendar  sessions  the  court,  on  motion,  will  also 
hear  aj^als  from  interlocutory  orders  granting  or  refusing  pre- 
liminary injunctions,  appeals,  or  writs  of  error  in  any  cause  given 
priority  by  the  statutes  of  the  United  States,  and  ^appeals  from  or- 
ders in  habeas  corpus  proceedings  where  the  petitioner  is  in  jail, 
provided  that  the  record  has  been  printed  and  the  brief  of  the  moving 
party  and  due  notice  of  the  motion  have  been  filed  with  opposing 
counsel  at  least  six  days  before  the  opening  day  of  the  session. 

Appeals  in  habeas  corpus  or  criminal  cases  when  the  petitioner 
or  ai^>ellant  is  in  jail  will  be  heard  at  any  time  when  the  court  is  in 
session  after  the  record  has  been  printed  and  the  brief  for  the  peti- 
tioner has,  been  filed  with  opposing  counsel  six  days  before  the  day 
set  for  the  hearing  of  the  motion. 

At  other  than  calendar  sessions,  the  court  will  also  hear  aU  motions 
and  miscellaneous  business,  and  will  announce  opinions.  For  good 
cause  shown,  on  motion  of  either  party,  the  court  may  advance  any 
cause  upon  the  docket  to  be  heard  at  any  session,  whether  calendar 
or  otherTiise,  even  though  the  time  permitted  under  the  rules  for  the 
filing  of  briefs  may  not  have  expired  at  the  day  set  for  hearing. 
Such  motions  for  the  advancements  of  causes  will  be  heard  only  by 
the  court  upon  five  days'  previous  notice  to  opposing  counsel. 

7.* 
[Role  7  was  amended  November  21,  1898,  so  as  to  read  as  follows:] 
ATTORNEYS  AND  C50UNSEL0RS. 

All  attorneys  and  counselors  permitted  to  practice  in  the  supreme 
court  of  the  United  States,  or  in  any  circuit  court  of  the  United 
States,  shall  become  attorneys  and  counselors  in  this  court  on  taking 

1  For  rule  3,  as  amended,  see  31  C.  C.  A.  xcvlil.,  90  Fed.  xcviii. 

s  For  rule  7,  as  amended  October  2,  1894,  see  31  0.  0.  A.  xdx.,  00  Fed.  xcix. 

860.0JL  (ill) 
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an  oath  or  affirmation  as  prescribed  by  rule  2  of  the  supreme  court 
of  the  United  States  and  upon  subscribing  the  roll.  The  fee  for 
such  admission  shall  be  ten  dollars. 

Every  person  taking  the  oath  and  paying  such  fee  shall  be  entitled 
to  a  certificate  of  his  admission,  signed  by  the  clerk, 

ie,» 

[Paragraph  1  of  rule  16  was  amended  Noyember  21,  18G6,  so  as  to  read  as 
follows:] 

DOCKETING  GASES. 

1.  It  shall  be  the  duty  of  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day,  whether  in  vacation  or  in  term  time,  and  at  the 
time  of  filing  the  record  the  plaintiff  in  error  or  appellant  shall  de- 
posit with  the  clerk  the  sum  of  thirty-five  dollars  as  security  for 
costs,  except  in  cases  in  which  the  proper  showing  is  made  and  an 
order  of  this  court  is  entered  thereon  allowing  the  cause  to  proceed 
in  forma  pauperis.  But  for  good  cause  shown,  the  justice  or  judge 
who  signed  the  citation,  or  any  judge  of  this  court,  may  enlarge  the 
time  by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed 
with  the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed,  upon  producing  a  cer- 
tificate, whether  in  term  time  or  vacation,  from  the  clerk  of  the  court 
wherein  the  said  judgment  or  decree  was  rendered,  stating  the  case 
and  certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  or  allowed.  And  in  no  case  shall  the  ^aintiff  in  error  or  appel- 
lant be  entitled  to  docket  the  case  and  file  the  record,  after  the  same 
shall  have  been  docketed  and  dismissed  under  this  rule,  unless  by 
order  of  the  court. 

17.* 

[Rule  17  was  amended  November  21.  1898,  so  as  to  read  as  foUows:] 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pend- 
ing in  the  court  in  their  proper  chronological  order,  and  such  docket 
shall  be  called  at  every  calendar  session,  as  provided  in  rules  8  and 
37.  And  if  a  case  is  called  for  hearing  at  two  calendar  sessions  suc- 
cessively, and  upon  the  call  at  the  second  session  neither  party  is 
prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in 
error  or  appellant,  unless  sufficient  cause  is  shown  for  further  post- 
ponement. 

8  For  rule  16,  as  amended,  see  81  C.  C.  A.  c,  90  Fed.  c. 

«  For  rule  17,  as. amended  October  22,  18(H,  see  81  0.  C.  A.  d.,  90  Fed.  d. 
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COURT    RULES. 


23. 


(Paragraph  6  of  rule  23  was  amended  November  21,  1898,  so  as  to  road  as 
follows:] 

6.  In  any  case  where  the  record  shall  have  been  printed  in  the  court 
below,  either  circuit  judge  may,  on  the  written  application  of  the 
I^aintiff  in  error  or  appellant,  order  that  such  printed  record  be  used 
in  this  court.  In  such  case  the  judge  shall  require,  as  a  condition 
of  making  the  order,  a  certificate  of  the  clerk  of  this  court  that  the 
record  is  in  accordance  with  the  printing  rules  and  is  properly  in- 
dexed, in  which  case  the  supervision  fee  provided  in  table  of  costs,* 
rule  31,  shall  be  charged  and  collected  by  the  clerk. 

6  For  role  23.  as  amended,  see  81  G.  G.  A.  oil.,  90  Fed.  dl. 
«  See  31  C.  C.  A.  clxxi..  90  Fed.  clxxi. 
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JUDGES, 


OF  THI 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 


Hon.  HORACE  GRAY.  Circuit  JusUco Washington.  D.  C. 

Hon.  LB  BARON  B.  COLT,  Circuit  Judge Bristol,  R.  L 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge Portland.   Me. 

Hon.  NATHAN  WEBB,  District  Judge.  Maine Portland.  Me. 

.Hon.  EDGAR  ALDRICH.  District  Judge,  New  Hampshire Littleton.  N.  H. 

Hon.  FRANCIS  C.  LOWELL,  District  Judge.  Massachusetts Boston.  Man. 

Hon.  ARTHUR  L.  BROWN.  District  Judge.  Rhode  Island ProTldence.  R.  L 


SECOND  CIRCUIT. 


Hon.  RUFU8  W.  PECKHAM.  Circuit  Justice Washington,  D.  O. 

Hon.  WILLIAM  J.  WALLACE.  Circuit  Judge Albany.  N.  T. 

Hon.  B.  HENRY  LACOMBB,  Circuit  Judge New  York,  N.  T. 

Hon.  NATHANIEL  SHIPMAN,  Circuit  Judge Hartford.  Conn. 

Hon.  WILLIAM  K.  TOWNSEND.  District  Judge,  Connecticut New  Haven.  Conn. 

Hon.  ALFRED  C.  COXB,  District  Judge.  N.  D.  New  York Utlca,  N.  T. 

Hon.  ADDISON  BROWN.  District  Judge,  8.  D.  New  York New  York,  N.  T. 

Hon.  EDWARD  B.  THOMAS.  District  Judge,  E.  D.  New  York.... 29  Liberty  St.,  New  York. 
Hon.  HOYT  H.  WHEELER.  District  Judge.  Vermont Brattleboro,  Tt 


THIRD  CIRCUIT. 


Hon.  GEORGE  SHIRAS,  Jr..  Circuit  Justice Washington.  D.  O. 

Hon.  MARCUS  W.  ACHESON,  Circuit  Judge Pittsburgh.  Pa. 

Hon.  GEORGE  M.  DALLAS.  Circuit  Judge Philadelphia.  Pa. 

Hon.  GEORGE  GRAY.  Circuit  Judge  Wilmington.  Del. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge.  Delaware ..Wilmington,  Del. 

Hon.  ANDREW  KIRKPATRICK.  District  Judge,   New  Jersey Newark.  N.  J. 

Hon.  JOHN  B.  McPHERSON.   District  Judge.  B.   D.  Pennsylvania  Harrisburg.  Pa. 

Hon.  JOSEPH  BUFFINGTON.  District  Judge.  W.  D.  Pennsylvania PltUburgh.  Pa. 


FOURTH  CIRCUIT. 


Hon.  MELVILLB   W.  FULLER,  Circuit  Justice Washington,  D.  C. 

ilon.  NATHAN  GOFF.  Circuit  Judge Clarksburg.  W.  Va. 

Hon.  CHARLES  H.  SIMONTON,  Circuit  Judge Charleston.  S.  0. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  PURNELL.  District  Judge.  E.  D.  North  Carolina Raleigh.  N.  C. 

Hon.  HAMILTON  a  BWART.  Dist.  Judge.  W.  D.  North  Carolina^  HendersonTlUe,  N.  O. 

>  Commissioned  April  IS.  1899. 
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JUDGES   OF  THE  OOUBTB,  VU 

Hon.  WTTJJAU  H.  BRAWLBT,  Dlttrlet  Judge,  B.  and  W.  D.  South  Car.  .Charleston,  8.  C. 

Hon.  SDMTJND  WADDILIj,  Jr..  District  Judge,  B.  D.  Virginia Richmond,  Va. 

Hon.  JOHN  PAinU  Diatriot  Judge,  W.  D.  Virginia HarrUonburg,  Va. 

Hon.  JOHN  J.  JACKSON,  District  Judge,  West  Virginia Parkeniburg,  W.  Va. 

FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circuit  Judge New  Orleans,  La. 

Hon.  A.  P.  Mccormick,  circuit  Judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge  HuntsvUle,  Ala. 

Hon.  JOHN  BRUCE,  District  Judge,  M.  and  N.  D.  Alabama Montgomerj,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNE,  District  Judge,  N.  D.  Florida Pensacola.  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida Jacksonyille,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia Atlanta,  Oa. 

Hon.  EMORY  SPEER.  District  Judge,  8.  D.  Georgia Macon,  Ga, 

Hon.  CHARLES  PARLANCE.  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shrereport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko.  Miss. 

Hon.  DAVID  E.  BRYANT,  District  Judge,  E.  D.  Texas Sherman.  Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas. Ft  Worth,  Tex. 

Hon.  THOMAS  &  liAXEY,  District  Judge,  W.  D.  Texas ..Austin,  Tex. 

SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  JusUce Washington,  D.  C. 

Hon.  WILLIAM  H.  TAFT,  Circuit  Judge Cincinnati,  Ohio. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville.  Tenn. 

Hon.  WILLIAM  R.  DAY,  Circuit  Judge Canton,    Ohio. 

Hon.  WALTER  EVANS,  District  Judge.  Kentucky *. Louisville.  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judge.  E.  D.  Michigan Detroit.  Mich. 

Hon.  HENRY  F.  SEVERENS,  District  Judge,  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge.  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  S.  D.    Ohio  CinclnnaU,  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  E.  and  M.  D.  Tennessee.... Chattanooga,  Tenn. 
Hon.  ELI  S.  HAMMOND.  District  Judge,  W.  D.  Tennessee Memphis,  Tenn. 


SEVENTH  CIRCUIT. 


Hon.  HENRY  B.  BROWN,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  A.  WOODS,  Circuit  Judge Indianapolis,  Ind. 

Hon.  JAMES  G.  JENKINS.  Circuit  Judge Milwaukee.  Wis. 

Hon.  PETER  S.  GROSSCUP,   Circuit   Judge  Chicago,   III. 

Hon.  CHRISTIAN  C.  KOHLSAAT,   District  Judge.   N.    D.    Illinois Chicago 

Hon.  WILLIAM  J.  ALLEN.  District  Judge,  S.  D.  Illinois Springfield,  111. 

Hon.  JOHN  "EL  BAKER,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  District  Judge,  E.  D.  Wisconsin Sheboygan.  Wis. 

Hon.  ROMANZO  BUNN,  District  Judge,  W.  D.  Wisconsin MadUon,  Wis. 


EIGHTH  CIRCUIT. 


fitoa.  DAVID  J.  BREWER.  Circuit  Justice Washington,  D.  C. 

Hon.  HENRY  C.  CALDWELL,  Circuit  Judge LitUe  Rock,  Ark. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Paul,  Minn. 

Hon.  AMOS  M.  THAYER,  Circuit  Judge St  Louis,  Mo. 

Hon.  JOHN  A.  WILLIAMS,  District  Judge.  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge,  W.  D.  Arkansas Ft.  Smith,  Ark. 

Hon.  MOSES  HALLETT,  District  Judge,  Colorado Denver,  Colo. 

Hon.  OLIVER  P.  BHIRAS,  District  Judge,  N.  D.  Iowa.. Dubuque,  Iowa. 
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Hon.  JOHN  8.  W00L80N.  Dlatiiei  Judge,  8.  D.  Iowa Da  Moines.  Iowa. 

Hon.  WILLIAM  C.  HOOK.  District  Judge.  Kansas Leavenworth.  Kan. 

Hon.  WM.  LOOHRBN.  District  Judge.  MlnnesoU Mlnneax>oll8.  Minn. 

Hon.  BLMBR  a  ADAMS,  District  Judge,  B.  D.  Missouri St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGBR,  District  Judge,  Nebraska Omaha,  Nab. 

Hon.  CHARLBS  F.  AMIDON,  District  Judge.  North  DakoU Fargo.  N.  D. 

Hon.  JOHN  B.  GARLAND,  District  Judge.  South  DakoU Sioux  Falls.  8.  D. 

Hon.  JOHN  A.  MARSHALL.  District  Judge,  Utah Salt  Lake  City.  Utah. 

Hon.  JOHN  A.  RINBR,  District  Judge,  Wyoming Cheyenne,  Wyo. 

NINTH  CIRCUIT. 

Hon.  J08BPH  McKBNNA,  Circuit  Justice Washington,  D.   C. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  Cal. 

Hon.  WILLIAM  B.  OILBBRT,  Circuit  Judge Portland,  Or. 

Hon.  BRSKINB  M.  ROSS.  Circuit  Judge Los  Angeles.  CaL 

Hon.  JOHN  J.  DB  HAVBN.  District  Judge,  N.  D.  California San  Francisco,  CaL 

Hon.  OLIN  WBLLBORN.  District  Judge,  S.  D.  California Los  Angeles.  Cal. 

Hon.  HIRAM  KNOWLBS.  District  Judge.  Montana Helena.  Mont. 

Hon.  CORNBLIUS  H.  HANFORD,  District  Judge.  Washington Seattle.  Wash. 

Hon.  THOMAS  P.  HAWLBT,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLBS  B.  BBLUNOBR,  District  Judge,  Oregon Portland.  Or. 

Hon.  JAMBS  H.  BBATTT,  District  Judge^  Idaho Boise  City.  Idaho. 

Hon.  CHARLBS  M,  JOHNSON,  District  Judga,  Alaska •• • 8ltka. 
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Oonetitntional  and  statutory  limitations 
of  municipal  indebtedness.  3<>  C.  G. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
NegHgence  of  employes.     28  G.  O.  A. 

INDIANS. 

Jurisdiction  and  judgments  of  Indian 

courts.     11  C.  c:.  A.  468. 
CiUzenship  of.     27  C.  C.  A.  298. 

INFANTS. 
Imputed  negligence.     34  0.  C.  A.  4. 

INFRINGEMENT. 
Of     patents,    copyrights,     and     trade- 
marks— Laches  as  a  defense.    22  G. 
C.  A.  211. 

INJUNCTION. 
Restraining  proceedings  in  «tnte  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575. 

INJURIOUS  NOTICES. 
Nonmailable  matter.     30  G.  C.  A.  93. 

INSANITY. 

Effect  on  the  question  of  suicide  in  in- 
surance suits.  16  C.  C.  A.  fJ23:  28 
C.  C.  A.  284. 

INSURANCE. 
Conditions    in    policy    as    to    time    for 

bringing  suit.     2  O.  C.  A.  473;    35 

C.  C.  A,  404. 
Conditions   of   policy— Arbitration.     9 

C.  C.  A.  628. 
Authority  of  insurance  agent.    13  C. 

Wairer  of  prepayment  of  insurance  pre- 
miums.    13  C.  C.  A.  292. 

Suicide  as  a  defense  to  a  life  policy. 
16  C.  C.  A.  623;   28  G.  C.  A.  284. 

Credit  insurance.  19  C.  C.  A.  271;  34 
C.  C.  A.  165. 

Guaranty  insurance.    19  C.  C.  A.  271. 

Fidelity  insurance.    19  C.  C.  A.  273 

Title  insurance.     19  C.  C.  A.  278. 

Marine  insurance.  19  C.  C.  A.  465* 
20  C.  C.  A.  357.  ' 

Waiver  of  condition.    27  C.  C.  A.  46. 

Wairer  by  acceptance  of  premiums 
33  C.  C.  A.  369. 

INTENT. 

As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 
Taxation  of  by  state.     8  C.  C.  A.  492. 
State  laws  interfering  with  interstate 
commerce.     24  G.  C.  A.  21. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 
court— Following  state  practice.  5  C. 
C.  A.  594. 


JUDG.^IENT— Cont'd. 
Rendition  on  Sunday.    12  C.  C.  A.  462. 
Finality  of  judgments  for  purposes  of 

review.     17  G.  G.  A.  238;    28  C.  C. 

A.  482;  32  C.  C.  A.  475. 
Conclusiveness  as  between  federal  and 

state  courts.    21  C.  G.  A.  478. 
Enforcement  against  municipality  by 

mandamus.    25  C.  C.  A.  475. 

JUDICIAL  SALES. 
On  Sunday.    12  C.  C.  A.  462. 
Restraining  competition  in  bidding.    28 
C.  C.  A.  192. 

JURISDIirnON. 

Of  federal  courts.  See  "Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
6;  32  C.  C.  A.  475. 

Of  supreme  court.     1  C.  C.  A.  9,  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  G.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 11  C.  C.  A.  308;  35  C.  C. 
A.  7. 

Of  Indian  courts.    11  C.  C.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.     15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  O.  C.  A.  86;  35  O.  C.  A. 
155. 

Of  circuit  courts  as  detennined  by  the 
amount  in  controversy.  19  C.  O.  A. 
75;   m  C.  O.  A.  459. 

Conflict  between  federal  aud  Htato 
courts.    22  C.  C.  A.  ?r>(J. 

Probate  jurisdiction.     30  C.  C.  A.  276. 

JURY. 
Right  to  trial  by  jury  in  federal  court 

5  C.  C.  A.  594;   26  C.  C.  A.  528. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  G.  A.  462. 

LACHES. 

As  a  defense  in  suits  for  infringement 
of  patents,  copyrights,  aud  trade- 
marks. 22  C.  C.  A.  211;  36  C.  C. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
28  C.  G.  A.  344. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     31  C.  C. 

A.  164. 

LIENS 
Maritime  liens.     15  C.  C.  A.  079;    17 

C.  C.  A.  102;   21  C.  C.  A.  21. 
Attorney's  liens.     32  C.  C.  A.  229. 
Maritime  liens  for  torts.     34  C.  C.  A. 
565. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     10  C.  C.  A.  023; 

28  C.  G.  A.  284. 
Waiver    by    acceptance    of    premiums. 
33  C.  C.  A.  309. 

LOTTERY. 
What  constitutes.    12  C.  C.  A.  340. 
N'onmailible  matter.     30  C.  G.  A.  90. 
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MAIU 
Noumailable  matter.    30  G.  G.  A.  79. 

MANDAMUS. 
In  aid  of  appeals.    10  G.  G.  A.  450. 
To    enforce    payment    of    judgment 

against  municipality.    25   G.   G.  A. 

475. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  G.  A.  465. 
General  average.    20  G.  C.  A.  357. 

MARITI^IE  LIENS. 
For  supplies  and  serriceR.     15  C.  G.  A. 

679. 
Waiver  and  extinguishment.    17  G.  G. 

A.  102. 
Created  by  state  laws.    21  G.  G.  A.  21. 
For  torts.     34  G.  G.  A.  565. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  G.  G.  A. 
668;  9  G.  G.  A.  596;  31  G.  G.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  C.  A.  466;   27  G.  G.  A.  651. 

Negligence  of  employ^  of  independent 
contractor.     28  V.  G.  A.  392. 

NegUgence  of  both.     30  G.  a  A.  678. 

MASTERS  IN  GHANGERY. 
Compensation.    27  G.  G.  A.  475. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  G.  O. 

A.  556. 
Damages  for,   by  delay  in  delivering 

telegram.     11  C.  G.  A.  571;  15  G.  G. 

A.  250;  28  G.  G.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  G.  G.  A. 

31(;. 
Mining  partnerships.     35  G.  G.  A.  515. 

MONOPOLIES. 

Constitutional  restrictions  on  grant.  14 
C.  G.  A.  a 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  G.  A. 
486. 

MORTCJAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  G.  C.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  G.  G.  A.  146. 

Foreclosure  in  federal  courts.  24  G. 
C.  A.  523. 

Dintribution  of  proceeds  on  foreclosure. 
29  C.  C.  A.  639. 

Taxation  of.     31  G.  G.  A.  467. 

MUNICIPAL  CORPORATIONS. 
Liability  for  torts  of  public  officers.    14 

C.  C.  A.  534. 
Enforcement     of     judgment     against 

municipality   by   mandamus.    25  G. 

C.  A.  475. 
Dissolution  and  reincorporation— Effect 

on  indebtedness.     33  G.  O.  A.  506. 
Constitutional  and  statutory  limitations 

of  municipal  indebtedness.     36  G.  G. 

A.  a 


NAMES. 
Of   parties   in    deeds   and    mortgages. 
28  G.  G.  A.  146. 

NEGLIGENCE. 

Liabilities  of  carriers  for  negligence  of 
servants.  10  G.  C.  A,  466;  27  a  a 
A.  651. 

Of  wife— Liability  of  husband.  12  G. 
G.  A.  196. 

Personal  liability  of  directors.  12  G. 
G.  A.  680;    33  G.  C.  A.  230. 

In  transmission  of  telegram.  14  G.  G. 
A.  177. 

Of  employes.     28  G.  G.  A.  892. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C  A  y(K 

Of  both  master  and  servant.  80  G.  G. 
A.  678. 

Injuries  to  trespasser  on  train.  31  G. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  81 
C.  C.  A.  1(V4. 

Injuries  to  lifensee  on  train.  31  C.  G. 
A.  164. 

Injuries  to  servant.     31  C.  G.  A.  286. 

Burden  of  proof  where  passengers  havt 
been  injured.     32  G.  G.  A.  23. 

Evidence  admissible  to  show  injary  ta 
live  stock  through  negligence  or  acci- 
dent during  transportation.  82  G.  C. 
A.  148. 

Imputed  to  infant     34  G.  G.  A.  4. 

Sleeping-car  companies.  34  G.  O.  A 
386. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    28 
G.  C.  A.  662. 

NEW  TRIAL. 
When  granted  in  federal  ooorts.     5  C. 
C.  A.  594. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compoa  men- 
tis under  guardianship.     34  O.  C.  A 
264. 

NONMAILABLE  MATTER, 
Obscene  matter.     30  G.  G.  A.  79. 
Frauds  and  counterfeiting.     30  0.  C. 

A.  86. 
Lotteries.     80  G.  G.  A.  90. 
Injurious  notices.     30  C.  C.  A.  93. 
Threatening  and  dunning  postal  cards. 

30  G.  G.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    31  G.  G.  A.  467. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  C.  G.  A.  79. 

OFFICE  AND  OFFICER. 
Torts  of  public  officers.     14  G.  G.  A 
534. 

PARAPHERNAL  PROPERTY. 
What  constitutes.     31  G.  C.  A.  40. 

PARENT. 
Death  of  child  by  wrongful  act— Dam- 
ages.   1  G.  C.  A.  34. 
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PABTIES. 
To  actions  in  federal  courts.     5  G.  C. 

A- 594;  27  0.  a  A.  299. 
Citizenship  as  affectinsr  tlie  jurisdiction 

of  the  federal  courts.     10  C.  C.  A. 

254;   27  C.  O.  A.  298;   32  C.  C.  A. 

479. 
Names   of,    in    deeds   and    mortgages. 

23  C.  C.  A.  146. 

PARTNERSHIP. 
Mining  partnerships.    35  C.  C.  A.  515. 

^A88ENGKR8. 

Dnty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  C.  C.  A. 
231. 

Right  of  carrier  to  restrain  or  expel  dis- 
orderly passenger.    4  C.  C  A.  231. 

Duties  and  liabilities  of  sleepiug-car 
companies  towards.  10  O.  G.  A.  335 ; 
34  C.  O.  A.  386. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants.    10  C.  C.  A.  466. 

Rights  of  persons  traveling  on  a  pass. 
31  O.  C.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     32  G.  G.  A.  23. 

limitation  of  carrier's  liability  for  in- 
juries to  passengers.     32  0.   G.   A. 

Lkutatlon  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.     32  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  G.  A.  ^5. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  G.  G.  A.  308. 

^-ATllLNTS  FUR  INVENTIONS. 

Kffect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  G.  G.  A. 
565;  27  C.  G.  A.  427;  32  0.  G.  A. 
475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  G.  G.  A.  572; 
27  G.  O.  A.  189;  32  0.  G.  A.  484. 

Pleading  in  infringement  suits.  19  G. 
C    A    595 

To  public  lands— Gancellation.  22  G. 
C.  A.  38. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  G.  G.  A.  211;  36  G. 
G.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  G.  G.  A.  280. 

•PAYMENT. 

Implied  obligation  to  pay  for  benefits 
received.    2  G.  0.  A.  488. 

PEltlLS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  a  G.  A.  231;  19  G.  G.  A.  473. 

Damages  to  ship  and  cargo  through  va- 
rious causes.     19  G.  G.  A.  465. 

t^LKADING. 
In    common-law     actions    in     federal 
courts.    6  O.  C.  A.  594. 


PLEADING-Gont'd. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  G.  G. 
A.  261. 

In  patent  infringement  suits.  19  G.  C. 
A.  595. 

POST  OFFIGE. 
Nonmailable  matter.     30  G.  G.  A.  79. 

PRAGTIGE. 
As  regulated  by  state  laws.    1  G.  G.  A. 
515;  5  G.  G.  A.  594;  9  G.  G.  A.  548. 

PREJUDIGE. 
As  ground  for  removal  of  causes.    8  C 
G.  A.  95. 

PROBATE. 
Jurisdiction  of  federal  courts.     36  C. 
G.  A.  276. 

PUBLIG  LANDS. 

Liability  of  purchaser  holding  equitable 

title  to  state  taxation.     4  G.  G.  A. 

196. 
Not  subject  to  state  taxation.    4  G.  C. 

A.  196. 
Decisions  of  land   departmenf-Their 

conclusiveness  and  effect.    22  G.  G. 

A.  38;   28  G.  G.  A.  344. 

PUBLIG  POLIGY. 
As  affecting  contracts.    9  G.  G.  A.  666. 
Gontracts  for   lobby   services.     29   C. 

G.  A.  446. 
As  affecting  monopolistic  contracts.    34 

0.  G.  A.  486. 


RAILROADS.     (See  "Garriers.") 
When  land  grants  taxable.    4  0.  G. 


A. 


196. 


Duty  to  give  warning  signals  at  cross- 
ing.    29  G.  C.  A.  90. 

KEGEIVERS. 
Citizenship  as  affecting  the  jurisdiction 

of  the  federal  courts.    10  G.  G.  A.  253. 
Actions  by  and  against.    26  G.  0.  A. 

49. 
Nature   of  certificates.    26  C.   O.   A. 

350. 

KEMOVAL  OF  CAUSES. 
%.»  restricted  by  state  laws.    1  G.  0.  A. 

515. 
For  prejuaice  or  local  influence.    8  G. 

C.  A.  95. 
SeparaWe   controversy.     18  O.   O.   A. 

86;   35  G.  O.  A.  155. 
Actions  against  federal  receivers.    26 

C.  G.  A.  49. 

REVIEW,  BILL  OF. 
Necessity  of  leave  to  file  after  decisions 
on  appeal.    4  G.  G.  A.  72. 

SALE. 
Of  patent.    25  G.  0.  A,  280. 

SALVAGE. 
Awards  in  federal  courts.     30  G.  0.  A. 
280. 

SEPARABLE  CONTROVERSIES. 
As  ground  for  removal  of  cause.    18  G. 
O.  A.  86;  35  O.  G.  A.  155. 
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SUAREHOLDEKS. 
In  national  banks.    15  C.  G.  A.  130. 

SHIPPING. 

Qnick  dispatch.  14  G.  G.  A.  657;  21 
C.  C.  A.  342. 

Implied  warranty  of  seaworthiness.  15 
0.  C.  A.  388. 

Damages  to  ships  and  cargoes  by  ver- 
min. 18  C.  or  A.  231;  19  C.  C.  A. 
473. 

Admiralty  jurisdiction  over  contracts. 
18  C.  C.  A.  347;  27  C.  C.  A.  530. 

Loss  by  perils  of  the  sea.  19  C.  C.  A. 
465. 

General  aTeraf  e.     20  C.  G.  A.  357. 

Demurrage.    21  G.  G.  A.  337. 

SIGNALS. 
At  railroad  crossings.    29  G.  G.  A.  90. 

SLEEPING-GAR  GOMPANIES. 

Their  duties  and  liabilities  towards 
their  passengers.  10  G.  G.  A.  335; 
34  G.  0.  A.  386. 

STATE  COURTS. 
Proceedings  enjoined  by  federal  courts. 

16  C.  G.  A.  90;   27  G.  G.  A.  575. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

G.  C.  A.  21. 
Gonclusiveness  of  Judgments  between 

federal  and  state  courts.    21  G.  G. 

A.  478. 
Conflict  of  jurisdiction   with   federal 

courts.    22  G.  G.  A.  356. 

STATES. 
Federal    jurisdiction    in    suit    against 

state.     13  C.  C.  A.  165. 
Estoppel  against.    16  C.  G.  A.  353. 

STATUTES 
Construction  of  statutes.     11  G.  G.  A. 

71. 
Gonstitutional  and  statutory  limitations 

of  municipal  indebtedness.     30  C.  O. 

A.  a 
Statutory  exemptions  of  building  and 

loan   associationK   from   operation   of 

usury  laws.     36  G.  C.  A.  343. 

STOCKHOLDERS. 
Liability   to   creditors   of   corporation. 
23  G.  G.  A.  315;   33  C.  G.  A.  23. 

SUICIDE. 
As  a  defense  to  a  suit  for  life  insur- 
ance.    16  C.  C.  A.  623;   28  C.  C.  A. 
^o4. 

SUNDAY. 
As  dies  non  juridicus.     12  C.  C.  A. 
462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

1  C.  C.  A.  5. 
Jurisdiction.*    1  C.  C.  A.  9,  11. 

TARIFF   LAWS. 
Interpretation  of  commercial  and  trade 
terms.    18  C.  C.  A.  545. 


TAXATION. 
Of  railroad  land  grants.     4  C.  C.  A. 

196. 
Of  equitable  title  to  public  lands.    4  JC, 

C.  A.  196. 
Lands  of  the  United  States  not  subject 

to  state  taxation.  4  C.  G.  A.  196. 
Due  process  of  law.  8  C.  C.  A.  398. 
Notice   of   equalization.     8   C.   C.   A. 

400. 
Forfeiture  for  nonpayment    8  C.  G.  A. 

4<J1. 
Regulation  and  taxation  of  interstate 

commerce  by  state.     8  G.  G.  A.  492; 

24  G.  G.  A.  21. 
Limitations  of  taxing  power  from  mu- 
tual   independence    of    federal    and 

state  governments.    23  G.  G.  A.  515. 
Of  foreign  corporations.    24  G.  G.  A. 

13. 
Tax  deed  as  color  of  title.    24  G.  G.  A. 

402. 
Of  intangible  property  of  nonresidentn. 

31  G.  C.  A.  467. 

TELEGRAPH  COMPANIES. 

Measure  of  damages  in  actions  against. 
11  C.  C.  A.  556. 

Damages  for  mental  suffering  from  de- 
lay in  delivering  telegram.  11  C.  C. 
A.  571;  15  G.  G.  A.  250;  28  G.  G. 
A.  62. 

Delay  in  transmission  of  message.  14 
C.   C.   A.   177. 

THREATENING  POSTAL  CARDS. 
Nonmailable  matter.     30  G.  C.  A.  94. 

TITLE  INSURANCE.    19  G.  G.  A.  278. 

TORTS. 
Liabilities    of    carriers    for    negligenei^ 

and  torts  of  servants.     10  C.  C.  A. 

466;   27  C.  C.  A.  («>1. 
Of  wife— Liability  of  husband.     12  C- 

G.  A.  im. 
Of  public  officers.    14  C.  C.  A.  534. 
As  affecting  demurrage.    21  G.  G.  A, 

345. 
Maritime  liens  for  torts.     34  G.  G.  A. 

565. 

TRADE-MARKS  AND  TRADE- 
NAMES. 

Contracts  relating  to  use.  14  C.  C.  A. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THE 

DNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


(94  Fed.  916.) 

CITY  OF  HELENA  v.  MILLS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  2,  1899.) 

No.  510. 

MuKICTPAIj  0>RPOBATIONS  —  CONfiTlTDTIONAL  LIMITATION    OP    INDEBTEDNESS  — 

Contract  for  Water  Supply. 

Under  the  constitution  of  Montana,  which  limits  the  indebtedness  of  mu- 
nicipal corporations,  and  provides  that  all  obligations  in  excess  of  the 
amount  so  limited  shall  be  void,  a  city  not  authorized  by  statute  to  leyy 
and  collect  a  special  tax  for  water  purposes,  and  which  is  already  indebted 
beyond  the  constitutional  limit,  has  no  power  to  bind  itself  by  a  contract 
for  a  supply  of  water  to  be  furnished  for  municipal  purposes;  and  a  claim 
accrued  for  water  furnished  under  such  a  contract  is  within  the  consti- 
tutional prohibition,  and  cannot  be  enforced. i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

It  is  sought  by  the  writ  of  error  in  this  case  to  review  a  judgment  rendered 
by  the  circuit  court  upon  the  pleadings  in  an  action  brought  by  the  defendant 
to  error  to  recover  for  water  furnished  to  the  city  of  Helena  under  a  contract 
made  in  pursuance  of  an  ordinance  of  the  city  approved  by  the  mayor  on  Au- 
gnst  17,  1897.  ^ 

The  ordinance  provided,  among  other  things,  that  James  H.  Mills,  as  the  re- 
ceiver of  the  Helena  Consolidated  Water  Company,  should  furnish  *'a  full,  am- 
ple, sufficient  supply  of  good,  pure,  wholesome  and  clear  water  through  said 
plant  and  system  and  the  hydrants  thereto  connected,  to  the  city  of  Helena 
for  fire,,  sewerage  and  other  municipal  purimses,  for  a  period  of  five  years  from 
the  first  day  of  August,  A.  D.  1897."  The  ordinance  further  provided  that  if, 
within  30  days  after  its  passage,  the  receiver  should  file  with  the  city  clerlt  his 
acceptance  of  its  terms,  it  should  go  into  effect  and  operate  as  a  contract  be- 
tween the  parties.  The  receiver  accepted  the  ordinance,  and  has  since  sup- 
plied the  dty  with  water.  In  May,  1898,  the  city  refused  to  pay  therefor.  The 
complaint  alleged  these  facts,  and  further  stated  that  the  water  plant  operated 
by  the  receiver  is  the  only  one  in  the  city  of  Helena,  and  was  the  only  one  at 
the  time  of  the  passage  of  the  ordinance;  that  no  other  person  or  corporation 
was  able  at  the  time  when  said  ordinance  was  passed,  or  for  a  long  time  prior 
thereto,  or  at  any  time  since,  to  furnish  water  to  the  city  of  Helena  for  the  pur- 

1  See  note  at  end  of  case. 
3G  C.C.A.— 1 
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poses  specified  In  the  ordinance;  that  the  city  has  since  the  passage  of  the  ordi- 
nance levied  and  collected  taxes  sufllcieut  to  meet  the  amount  provided  for  in 
the  ordinance.  Thei  answer  admitted  all  of  said  facts,  but  alleged  that  at  the 
time  when  the  contract  was  entered  into,  and  at  all  times  since,  the  city  of 
Helena  could  have  entered  into  a  contract  with  responsible  parties  to  supply 
it  with  waiter  within  six  months  from  the  making  of  such  contract,  and  that 
within  such  period  tlie  city  could  have  been  supplied  with  water  from  sources 
other  tliau  tliose  controlled  by  the  defendant  in  error,  and  that  th6  contract  waa 
entered  into  without  advertising  for  bids,  and  that,  had  the  city  asked  for  bids, 
and  ofifere<l  to  enter  into  a  contract  with  the  successful  bidder  to  supply  It  with 
water  within  six  months  thereafter,  responsible  parties  other  than  the  defend- 
ant in  error  would  have  bid;  that  prior  to  the  ordinance  the  receiver  and  the 
water  company  had  for  more  than  two  years  supplied  the  city  with  water 
without  any  express  contract.  Tlie  answer  further  alleged  that  the  city  is,  and 
ever  since  the  passage  of  said  ordinance  has  been,  indebted  beyond  the  consti- 
tutional limit;  that  during  none  of  such  time  has  the  assessed  value  of  property 
In  the  city  exceeded  $12,050,783,  nor  the  aggregate  indebtedness  been  less  than 
$559,704.  A  judgment  was  rendered  upon  the  pleadings  in  favor  of  the  plain- 
tiff in  the  action. 

T.  J.  Walsh  and  Edward  Horekj,  for  plaintlflE  in  error. 
Clayberg,  Corbett  &  Gunn,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Ws- 
trict  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  that  the  contract  between  the  city  of  Helena  and 
the  receiver  of  the  water  company  is  void — ^First,  because  it  was  en- 
tered into  without  asking  for  bids,  as  required  by  section  4807  of  the 
Political  Code  of  Montana;  and,  second,  because  the  city  was  indebt- 
ed beyond  the  constitutional  limit  when  the  contract  was  made, — 
and  that,  even  if  the  contract  is  not  void,  the  judgment  could  not  law- 
fully be  rendered  against  the  city,  because  it  was  indebted  beyond  the 
constitutional  limit  at  the  time  when  the  indebtedness  became  due. 
The  constitution  of  Montana,  which  was  in  force  when  the  contract 
was  made,  yrovidt^s  as  follows  (article  13,  §  6): 

"No  city,  town,  township  or  school  district  shall  be  allowed  to  become  ln« 
debted  in  any  manner  or  for  any  purpose  to  an  amount  including  existing  In- 
debtedness, in  the  aggregate  exceeding  three  per  centum  of  the  value  of  the 
taxable  property  therein,  to  be  ascertained  by  the  last  assessment  for  the  state 
and  county  taxes  previous  to  the  incurring  of  such  indebtedness,  and  all  bonds 
or  obligations  in  excess  of  such  amount  given  by  or  on  behalf  of  such  city, 
town,  township  or  school  district  shaU  be  void.** 

From  the  pleadings  it  appears  that  at  the  time  of  making  the  con- 
tract, and  ever  since,  the  actual  indebtedness  exceeded  f 559,000, 
whereas  the  permitted  indebtedness  was  no  more  than  |379,703.49. 
Did  the  amount  due,  and  for  which  judgment  was  recovered,  consti 
tute  an  indebtedness  against  the  city,  within  the  meaning  of  that 
term  as  it  is  used  in  the  constitution?  The  question  has  heretofore 
been  twice  presented  to  the  supreme  court  of  Montana.  The  case  of 
Davenport  v.  Kleinschmidt,  6  Mont.  502,  13  Pac.  249,  involved  the 
validity  of  a  contract  for  a  water  supply  made  by  the  city  of  Helena. 
The  charter  of  the  city  at  that  time  prescribed  "that  said  city  shall 
not  be  authorized  to  incur  any  indebtedness  on  behalf  of  said  city 
for  any  purpose  whatever  to  exceed  the  sum  of  |20,000."    At  the  time 
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of  making  the  contract  the  bonded  indebtedness  of  the  city  was 
119,500,  and  its  floating  debt,  consisting  of  outstanding  warrants,  was 
115,000.  The  court  held  that  no  further  indebtedness  could  be  in- 
curred until  some  of  the  outstanding  debt  had  been  discharged.  In 
reaching  that  conclusion  the  court  considered  the  nature  of  the  obli- 
gation incurred  by  the  city  for  its  annual  supply  of  water,  and  held 
I  hat  it  was  an  indebtedness,  within  the  meaning  of  the  provision  of 
the  charter.  It  distinguished  that  case  from  cases  in  which  a  special 
provision  had  been  made  for  levying  a  special  tax  to  meet  water 
rental,  as  in  the  case  of  Water  Co.  v.  Woodward,  49  Iowa,  61,  and 
said: 

"In  aU  of  the  water  cases  arising  in  the  state  of  Iowa,  we  are  met  with  the 
general  statute  which  authorizes  all  cities  to  contract  for  the  erection  of  water- 
works, and  to  pay  for  the  water  used  by  a  special  fund  raised  by  a  special  an- 
nual tax  not  to  exceed  five  mills  on  the  dollar.  Such  contracts  with  water 
companies  were  held  not  to  create  a  debt  against  the  cities,  because  the  water 
companies  could  never  have  any  general  claim  against  cities,  but  were  held  to 
look  to  the  special  fund  alone." 

After  the  decision  was  rendered  in  that  case  an  act  was  passed  by 
the  legislature  of  Montana  providing  for  the  levy  of  a  special  tax  of 
li  per  cent,  upon  the  assessable  property  to  create  a  special  fund  for 
the  payment  of  bills  for  fire  and  water.  While  that  statute  was  in 
force,  and  while  Montana  was  still  a  territory,  the  city  of  Great  Falls 
entered  into  a  contract  for  the  supply  of  water;  and  in  the  case  of 
State  V.  City  of  Great  Falls,  19  Mont.  518,  49  Pac.  15,  the  question 
arose  whether  the  liability  so  incurred  was  an  indebtedness,  within 
the  meaning  of  the  act  of  congress  limiting  the  indebtedness  of  mu- 
nicipal corporations  in  the  territories.  The  act  of  congress  provided 
as  follows: 

"That  no  political  or  municipal  corporation,  county,  or  other  subdivision  In 
any  of  the  territories  of  the  United  States,  shall  ever  become  indebted  in  any 
manner  or  for  any  purpose  to  any  amount  in  the  aggregate,  including  existing 
indebtedness,  exceeding  four  per  centum  on  the  value  of  the  taxable  property 
within  such  corporation,  county,  or  subdivision,  to  be  ascertained  by  the  last 
assessment  for  territorial  and  county  taxes  previous  to  the  incurring  of  such  in- 
debtedness."   24  Stat.  171. 

The  court  said: 

"The  contract  was  entered  into  in  contemplation  of  a  special  fund  being  cre- 
ated by  the  city  to  meet  liabilities  incurred  thereunder,  and  the  legislature,  in 
said  act,  contemplated  at  the  time  that  cities  of  the  territory  should  pay  for 
water  used  by  them  for  sewerage  and  fire  purposes  from  taxes  levied  and  col- 
lected for  that  specific  purpose.  The  case  of  Davenport  v.  Klelnschmidt,  su- 
pra, does  not  disapprove  the  Iowa  cases,  holding  that,  because  a  general  law 
provided  for  imyment  from  a  special  fund,  a  liability  incurred  by  a  city  to 
supply  Its  inhabitants  with  water  was  not  a  debt,  in  the  sense  of  the  term  as 
employed  in  the  constitution  of  Iowa.  ♦  ♦  ♦  It  follows  from  this  view  of 
the  case  that  neither  under  the  organic  act  of  the  territory  of  Montana  nor  the 
constitution  of  the  state  of  Montana  Is  or  was  the  liability  incurred  by  the  dty 
of  Great  Falls  under  Ordinance  17  a  debt,  in  the  sense  prohibited." 

But  when  the  Montana  Codes  were  adopted,  in  the  year  1895,  the 
statute  which  controlled  the  decision  in  the  Great  Falls  Case  was 
repealed.  There  was  no  longer  a  statute  creating  a  special  fund 
for  the  payment  of  water  rentals.  The  conditions  again  existed 
4mder  which  the  ruling  had  been  made  in  Davenport  v,  Klein- 
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Schmidt.     The  provisions  of  the  law  which  governed  the  city  when 
the  present  indebtedness  was  incurred  are  the  following  (Pol.  Code, 

§  4872): 

'The  council  must,  on  the  second  Monday  in  August  In  each  year,  by  resolu- 
tion, determine  the  amount  of  city  or  town  taxes  for  all  purposes,  to  be  levied 
and  assessed  on  the  taxable  property  in  the  town  or  city  for  the-  current  year, 
and  the  city  clerk  must  at  once  certify  to  the  city  treasurer  a  copy  of  such  reso- 
lution, and  the  city  treasurer  must  collect  the  taxes  as  in  this  article  provided.*' 

And  Pol.  Code,  §  4814: 

"The  amount  of  taxes  to  be  assessed  and  levied  for  general  municipal  or  ad- 
ministrative purposes  must  not  exceed  one  per  centum  on  the  assessed  value 
of  the  taxable  property  of  the  city  or  town,  and  the  council  may  distribute  the 
money  into  such  funds  as  are  prescribed  by  ordinance." 

Recurring  to  the  two  decisions  of  the  Montana  courts,  it  may  be 
said,  in  brief,  that  Davenport  v.  Kleinschmidt  is  authority  for  the 
proposition  that  a  liability  incurred  for  water  rental  is  a  debt, 
within  the  prohibition  of  the  statute,  for  it  is  payable  out  of  the 
general  taxes  levied  and  collected  for  the  current  expenses  of  the 
city,  and  that  the  Great  Falls  Case  is  authority  for  the  proposition 
that  such  liability  is  not  such  an  indebtedness,  if  express  authority 
has  been  given  the  city  to  levy  a  special  tax,  and  thus  create  a  sep- 
arate fund  for  the  payment  thereof.  The  defendant  in  error  con- 
tends that  the  provisions  of  the  general  law  of  Montana  governing 
cities  at  the  time  when  the  contract  involved  in  the  present  case 
was  entered  into  are  equivalent  to  a  provision  for  a  special  tax, 
and  the  creation  of  a  special  fund  for  the  payment  of  water  rental, 
for  the  reason  that  the  council  is  given  the  authority  to  estimate 
the  current  expenses  of  each  year,  and  to  raise  a  general  tax  suffi- 
cient to  meet  them  all,  which  would,  of  course,  include  rent  for 
water,  and  because  the  ordinance  under  which  the  contract  was 
made  appropriates  out  of  such  general  fund  each  year  an  amount 
sufficient  to  pay  the  annual  sum  which  was  agreed  to  be  paid  for 
water.  It  is  argued  that  there  is  no  difference  between  a  fund 
arising  from  the  levy  of  a  special  tax  for  fire  and  water  purposes, 
and  a  fund  appropriated  for  those  purposes  out  of  moneys  received 
from  taxes  levied  for  general  purposes.  The  same  argument  was 
applicable  to  the  case  of  Davenport  v.  Kleinschmidt.  The  city  of 
Helena,  at  the  time  when  the  contract  was  made  in  that  case,  had 
the  power — as,  indeed,  have  cities  generally — to  estimate  its  cur- 
rent expenses,  and  to  include  therein  a  tax  for  water  and  fire  pur- 
poses. It  also  had  the  authority  by  ordinance  to  appropriate  out 
of  such  taxes  a  sum  sufficient  to  meet  its  contracts  for  such  pur- 
poses. But  those  facts,  in  the  opinion  of  the  court,  created  no  ex- 
ception to  the  limitation  of  the  charter.  In  the  later  case  of  the 
City  of  Great  Falls  the  doctrine  of  Davenport  v.  Kleinschmidt  was 
not  questioned,  but  was  approved.  The  Great  Falls  Case  was  dis- 
tinguished from  the  former  case  on  the  ground  which  we  have  just 
indicated.  Both  cases  are  in  harmony  with  the  general  doctrine 
established  by  the  decided  weight  of  authority, — that  the  contract 
of  a  municipal  corporation  for  a  useful  and  necessary  thing,  such 
as  water  or  light,  which  is  to  be  paid  for  annually  as  furnished, 
does  not  create  an  indebtedness  for  the  aggregate  sum  of  all  the 


Digiti 


zed  by  Google 


CITY   OF  HELENA   V.  MILLS.  O 

yearly  payments  since  the  debt  of  each  year  comes  into  existeiue 
only  when  the  annual  compensation  has  been  earned,  but  that,  if 
the  amount  agreed  to  be  paid  in  any  installment  in  compliance 
with  such  contract  transcends  the  amount  of  permitted  indebted- 
ness, the  city  is  not  liable  therefor.  City  of  Walla  Walla  v.  Walla 
Walla  Water  Co.,  19  Sup.  Ct.  77;  Grant  v.  City  of  Davenport,  36 
Iowa,  396;  City  of  East  St.  Louis  v.  East  St.  Louis  Gaslight  &  Coke 
Co.,  98  111.  415;  Merrill  Railway  &  Lighting  Co.  v.  City  of  Merrill, 
80  Wis.  358,  49  X.  W.  965;  Prince  v.  City  of  Quincy,  105  111.  138; 
Poland  V.  Town  of  Frankton,  142  Ind.  546,  41  N.  E.  1031;  Smith  v. 
Dedham,  144  Mass.  177, 10  N.  E.  782;  Wade  v.  Borough  of  Oakmont 
<Pa.  Sup.)  30  Atl.  959.  Such  was  the  decision  of  this  court,  also, 
in  the  case  of  Keihl  v.  (Mty  of  South  Bend,  22  C.  C.  A.  618,  76  Fed. 
921,  where  it  was  held  that  a  contract  entered  into  by  a  city  at  a 
time  when  the  full  amount  of  its  permitted  indebtedness  had 
been  incurred  did  not  of  itself  create  an  indebtedness  in  con- 
travention of  the  state  constitution,  but  created  a  condition  up- 
on which  such  a  debt  might  arise,  and  that  the  city  was  not 
liable  for  an  annual  installment  thereunder  which  came  due  at  a 
lime  when  the  city  was  taxed  beyond  the  limit.  In  the  case  of 
City  of  Walla  Walla  v.  Walla  Walla  Water  Co.,  19  Sup.  Ct.  77,  the 
supreme  court  had  under  consideration  a  provision  of  the  charter 
of  the  city  of  Walla  Walla,  in  the  state  of  Washington,  which  limited 
the  indebtedness  of  the  city  to  the  sum  of  |50,000.  On  March  15, 
1887,  an  ordinance  was  passed  granting  to  the  water  company  for 
the  period  of  25  years  the  right  to  place  and  maintain  mains  and 
pipes  in  the  streets  of  the  city  for  the  purpose  of  furnishing  the  in- 
habitants with  water;  the  city  to  pay  therefor  each  year  the  sum 
of  f  1,500.  After  the  contract  had  been  in  force  for  about  six  years 
an  ordinance  was  passed  to  provide  for  the  construction  of  a  sys- 
tem of  waterworks  to  supply  the  city  and  its  inhabitants  with  wa- 
ter. The  water  company  brought  suit  to  enjoin  the  infringement 
of  its  rights,  and  in  its  answer  to  the  bill  the  city  set  up  the  de- 
fense that  its  contract  with  the  water  company  was  void  because  it 
created  an  indebtedness  in  excess  of  the  charter  limitation.  The 
supreme  court,  after  reviewing  the  authorities,  said: 

"But  we  think  the  weight  of  authority,  as  well  as  of  reason,  favors  the  more 
liberal  construction  that  a  municipal  corporation  may  contract  for  a  supply 
of  water  or  gas,  or  a  like  necessary,  and  may  stipulate  for  the  payment  of  an 
annual  rental  for  the  gas  or  water  furnished  eaoli  year,  notwithstanding  the 
aggregate  of  its  rentals  during  the  life  of  the  contract  may  exceed  the  amount 
of  the  indebtedness  limited  by  the  charter.  There  is  a  distinction  between  a 
debt  and  a  contract  for  a  future  indebtedness  to  be  incurred  provided  the  con- 
tracting party  perform  the  agreement  out  of  which  the  debt  may  arise.  ♦  ♦  ♦ 
The  obvious  purpose  of  limitations  of  this  kind  in  municipal  charters  is  to  pre- 
vent the  improvident  contracting  of  debts  for  other  than  the  ordinary  current 
expenses  of  the  municipality.  It  certainly  has  no  reference  to  debts  incurred 
for  the  salaries  of  municipal  officers,  members  of  the  fire  and  police  departments, 
school  teachers,  or  other  salaried  employees,  to  whom  the  city  necessarily  be- 
comes indebted  in  the  ordinary  conduct  of  municipal  affairs,  and  for  the  dis- 
charge of  which  money  is  annually  raised  by  taxation.  For  all  purposes  neces- 
sary to  the  exercise  of  their  corporate  powers,  they  are  at  liberty  to  make  con- 
tracts, regardless  of  the  statutory  limitation,— provided,  at  least,  that  the  amoimt 
to  be  raised  each  year  does  not  exceed  the  indebtedness  allowed  by  the  charter. 
Among  these  purposes  is  the  prevention  of  fires,  the  purchase  of  fire  engines, 
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the  pay  of  firemen,  and  the  supply  of  water  by  the  payment  of  annual  rentals 
therefor." 

In  that  decision  the  supreme  court  construed  no  more  liberally 
the  powers  of  municipal  corporations  to  enter  into  contracts  for 
supplies  of  necessaries  than  did  this  court  in  Keihl  v.  City  of  South 
Bend.  It  will  be  noted  that  in  the  language  of  the  opinion  so 
quoted  a  limitation  is  placed  upon  the  extent  of  the  indebtedness 
which  may  be  incurred  in  the  face  of  the  statutory  prohibition. 
Cities  are  declared  to  be  at  liberty  to  make  certain  kinds  of  con- 
tracts, regardless  of  the  limitation,  provided  "that  the  amount  to 
be  raised  each  year  does  not  exceed  the  indebtedness  allowed  by 
the  charter."  The  present  case  does  not  meet  the  requirement  of 
the  test  so  established.  The  amount  to  be  raised  each  year  under 
the  contract  between  the  city  and  the  receiver  exceeded  the  total 
indebtedness  allowed  by  the  law  of  Montana.  At  the  time  when 
tne  debt  for  which  this  suit  was  brought  was  contracted,  and  when 
it  fell  due,  the  city  was  indebted  in  an  amount  largely  in  excess 
of  the  statutory  limit.  As  the  judgment  must  be  reversed  upon 
this  ground,  it  becomes  unnecessary  to  consider  the  other  question 
which  the  record  presents.  The  judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  not  inconsistent  with 
the  foregoing  opinion. 

NOTE. 

Constitutional  and  Statutory  Limitations  of  Municipal  Indebtedness. 

L  Operation  and  Effect  of  Constitutional  Provisions. 

[al  Constitutional  and  statutory  restrictions  upon  the  amount  of  bonded 
Indebtedness  that  a  municipality  may  incur  are  inapplicable  to  bonded 
debts  created  before  the  passage  of  any  restrictions  as  to  such  indebted- 
ness. 

— (Ky.  App.  1894)    Aydelett  v.  Town  of   South   LoulsviUe.   26  S.   W.   717: 
Ex  parte  City  of  Lexington,  28  S.  W.  GG5.  96  Ky.  258;    (1895)  City 
of  Ludlow  V.  Board  of  Education  of  City  of  Ludlow,  29  S.  W.  854; 
(Wyo.  Sup.  1S95)    Miller  v.  School  Dist.  No.  3,  39  Pac.  879. 

[b]  (U.  S.  C.  C.  A.  4th  Circuit,  1895)  A  city  charter  permitting  the  city  to 
Issue  bonds  in  aid  of  the  construction  of  railroads  to  any  amount  is  not  In 
conflict  with  Const.  S.  C.  art  9,  §  17,  limiting  the  indebtedness  of  munic- 
ipal corporations  to  8  per  cent  of  their  taxable  property,  since  the  charter 
provision  will  operate  only  within  the  constitutional  limit.— Town  of  Dar- 
lington V.  Atlantic  Trust  Co.,  16  C.  C.  A.  28,  68  Fed.  849. 

[cl  (Ky.  Sup.  1894)  Const.  §  158.  providing  that  a  city  of  the  fourth  class 
shall  not  incur  an  indebtedness  exceeding  5  per  cent,  of  Its  taxable  yaluo 
therein,  took  effect  immediately  on  the  adoption  of  the  constitution;  and 
therefore  a  contract  by  such  a  city,  incurring  an  indebtedness  in  excess  of 
the  5  per  cent,  limit  made  after  the  adoption  of  the  constitution,  but  be- 
fore the  formal  classification  of  the  cities  into  classes  by  the  general  as- 
sembly as  required  by  the  constitution,  is  void.— Beard  v.  City  of  Hopkins- 
viUe,   24  S.  W.  872.  94  Ky.  239. 

[dl  (N.  J.  Sup.  181M)  The  amount  of  debt  which  a  city  can  incur  in  the 
purchase  of  waterworks  under  the  acts  (Revision,  p.  723,  §  43:  Supp.  Revi- 
sion, p.  (K59,  S  783)  is  not  restricted  by  a  limitation  of  Indebtedness  con- 
tained In  the  city  charter,  but  by  the  limitation  in  the  acts.— Stroud  v.  Water 
Co.,  28  Atl.  578,  56  N.  J.  Law,  422. 

[e]  (S.  C.  Sup.  1897)  The  act  of  March  2,  1896,  authorizing  cities  to  build 
and  operate  a  system  of  waterworks  and  electric  lights,  and  to  issue  bonds 
for  the  cost  thereof,  Is,  in  effect  an  amendment  to  a  charter  limiting  the 
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indebtedness  of  the  city  to  a  specified  amount— Todd  v.  City  of  Laurens, 

26  S.  E.  682,  48  S.  C.  395. 

[f]  (Wash.  Sop.  1892)  The  constitutional  prohibition  against  a  city's  in- 
curring any  Indebtedness  in  excess  of  1%  per  cent,  of  the  valuation  of  the 
taxable  property  within  its  limits  is  not  the  source  of  the  city's  power  to 
incur  indebtedness,  but  a  limitation  on  such  power;  and  hence  a  newly- 
incorporated  city  has  the  power  to  incur  indebtedness  before  the  value  of 
its  taxable  property  is  ascertained,  the  presumption  l)eing  that  it  is  acting 
properly  in  so  doiag.— Childs  v.  City  of  Anacortes,  32  Pac.  217,  5  Wash.  452* 

11.  Debts  Embraced  Within  the  Limitation. 
L  In  QenerdL 

[a]  Issuing  new  bonds  to  fund  a  like  amount  of  outstanding  bonds  and 
warrants  does  not  create  an  "indebtedness,"  within  Const,  art.  13,  |  6, 
Umiting  the  amount  of  indebtedness  which  a  municipality  may  incur. 

—(Mont.  Sup.  1896)  Palmer  v.  dty  of  Helena,  47  Pac.  209,  19  Mont  61; 
(Op.  Sup.  1897)  Morris  &  Whitehead  v.  Taylor,  49  Pac.  6G0,  31  Or.  62; 
(Wyo.  Sup.  1895)    Miller  v.  School  Dlst.  :No.  3,  39  Pac.  879. 

[b]  Ck>nst  Ind.  art  13,  limiting  municipal  indebtedness,  furnishes  no  de- 
fense to  an  action  upon  a  contract  by  a  municipality  to  pay  for  services  to 
be  rendered  in  effecting  a  compromise  of  its  debt. 

— (U.  S.  Sup.  1880)    Williams  v.  Louisiana,  ia3  U.  S.  C37; 

(Ind.  Sup.  1888)    City   of   Logansport  y.   Dykeman,   17   N.   E.   687,   IIG 
Ind.  15. 

[c]  Const,  art  11,  f  18,  prohibiting  a  city  from  incurring  any  liability 
exceeding  in  any  one  year  the  revenue  provided  for  such  year,  includes  an 
hnpUed  UabUity. 

— (U.  S.  Sup.  1885)     City  of  Litchfield  v.  Ballon,  5  Sup.  Ct.  820,  114  U.  S. 
190; 
(Cal.  Sup.  1899)    Buck  v.  City  of  Eureka.  56  Pac.  C12. 

[d]  A  judgment  against  a  school  district  on  orders  Issued  In  payment  of 
other  valid  orders,  though  rendered  at  a  time  when  the  outstanding  obliga- 
tions of  the  district  are  in  excess  of  the  constitutional  limit,  does  not  create 
an  indebtedness,  within  the  inhibition  of  the  constitution. 

-(U.  S.  C.  C.  A.  8th  Chrcult,  1897)    Board  v.  Piatt,  25  C.  C.  A.  87,  79  Fed. 
567; 
(Iowa  Sup.  1897)    Thompson  v.  Independent  School  Dlst,  70  N.  W.  1093. 
102  Iowa,  94. 

[e]  The  constitutional  provision  limiting  the  liability  which  a  city  may 
Incur  In  any  manner  Includes  both  bonded  and  floating  indebtedness. 

—(Colo.  Sup.  1886)    People  v.  May,  10  Pac.  641,  9  Colo.  80; 

(Mont  Sup.  1887)    Davenport  v.  Kleinschmidt,  13  Pac.  249,  6  Mont  502. 

[f]  A  note  for  $1,000,  given  by  a  city  In  payment  for  waterworks  material, 
and  payable,  with  interest,  two  years  after  date,  is  a  debt  within  the  mean- 
ing of  constitutional  limitation,  forbidding  cities  to  contract  debts  without 
at  the  same  time  providing  for  taxation  for  their  payment. 

—(Pa.  Com.  PL  1895)     Nanklvll  v.  Yeosock,  7  Kulp,  518; 

(Tex.  Sup.  1888)    City  of  Terrell  v.  Dlssalnt,  9  S.  W.  593,  71  Tex.  770. 

[g]  (Ind.  Sup.  1890)  Where  a  city  pays  cash  for  work  done  upon  the  street 
and  alley  crossings,  while  making  street  Improvements  authorized  by  the  act  of 
March  8,  1889,  the  constitutional  provision  Is  not  violated,  though  the  cash 
paid,  added  to  the  Indebtedness  of  the  city,  exceeds  the  amount  limited.— 
QuiU  V.  City  of  Indianapolis.  23  N.  E.  788,  124  Ind.  292. 

ih]  (Ky.  App.  1894)  Const  %  157,  providing  that  no  city,  town,  or  munic- 
ipality shall  become  indebted  *in  any  manner,  or  for  any  purpose,"  to  an 
amoimt  exceeding,  in  any  year,  the  income  and  revenue  of  such  year,  with- 
out the  assent  of  two-thirds  the  voters  thereof,  voting  at  an  election  to  be 
held  for  that  purpose,  applies  to  an  indebtedness  for  school  purposes  as 
well  as  strictly  municipal  purposes.— C?ity  Council  of  Richmond  v.  Powell, 

27  &   W.  1. 

P]  (N.  Y.  Sup.  1898)  Under  general  municipal  laws  (Laws  1892,  c.  685,  § 
6),  the  term  "funded  debts"  Includes  all  municipal  indebtedness  evidenced 
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f>y  bonds  payable  at  a  time  beyond  the  current  fiscal  year  of  their  Issue, 
with  periodical  payment  of  Interest,  and  where  provision  is  made  for  pay- 
ment by  future  taxation,  and  the  quasi  pledging  of  the  municipal  reTenue.— 
People  V.  Carpenter,  52  N.  Y.  Supp.  781. 

2.  Involuntary  Debts. 

[a]  (Cal.  Sup.  18G0)  The  restriction  applies  only  to  voluntary  acts  or  con- 
tracts of  the  city,  and  not  to  liabilities  which  the  law  may  cast  upon  it 
ariKin^  from  torts,  trespasses,  or  mistakes.— McCrack en  v.  City  of  San 
Framlseo,   3G  Cal.  51)1. 

ll>|  <Cal.  Slip.  1SD3)  The  limitation  applies  only  to  debts  incurred  by  the 
city.  The  liability  of  a  city  for  the  salary  of  a  municipal  otlicer,  whose 
office  has  been  created,  and  whose  salary  has  been  fixed,  by  statute,  is  not 
within  the  limitation,  as  such  liability  is  established  by  the  legislature.^ 
Lewis  V.  Widber.  33^  Pac.  1128.  99  Cal.  412. 

[c]  (Ga.  Sup.  1887)  A  debt  arising  from  a  breach  of  contract  is  not  within 
the  constitutional  provisions  limiting  indebtedness.— City  of  Conyers  v.  Kirk, 
8  S.  E.  442,  78  Ga.  480. 

[d]  (Okl.  Sup.  1897)  The  limitation  upon  municipal  indebtedness  imposed 
by  24  Stat  171,  c.  818,  §  4,  applies  to  any  indebtedness  created  or  imposed 
by  the  legislature,  as  well  as  that  incurred  by  the  action  of  the  corporate 
authorities.— Martin  v.  Territory,  48  Pac.  106,  5  Okl.  188. 

[e]  (Or.  Sup.  1880)  Const.  Or.,  providing  "that  no  county  shall  create  any 
debts  or  liabilities  which  shall,  singly  or  in  the  aggregate,  exceed  the  sum 
of  five  thousand  dollai*s,'*  only  applies  to  debts  and  liabilities  beyond  said 
sum  which  a  county.  In  its  corporate  character,  and  as  an  artlticial  person, 
voluntarily  creates.— Grant  Co.  v.  Lake  Co.,  21  Pac.  447,  17  Or.  453. 

[fj  (Or.  Sup.  1898)  HilFs  Ann.  Laws,  §  4140,  authorizing  county  courts. 
In  their  discretion,  to  defray  expenses  of  building  or  repairing  bridges  on 
county  and  state  roads;  and  section  896,  subd.  1,  authorizing  county  courts 
to  provide  for  the  erection  and  repair  of  court  houses  and  otlier  buildings 
for  the  use  of  the  county,— do  not  authorize  expenditures  for  such  purposes 
where  the  indebtedness  of  the  county  exceeds  the  limit  fixed  by  Const,  art 
11,  ft  lO.-Municipal  Sec.  Co.  v.  Baker  Co.,  54  Pac.  174. 

|gl  (Utah  Sup.  18J)7)  The  limitation  includes  debts  Incurred  by  operation 
of  law,  such  as  salaries  of  officers  and  liabilities  of  the  county  for  the  negli- 
geu(*e  of  its  ofiicers  and  agents,  as  well  as  debts  arising  from  express  con- 
tract.-Fritsch  v.  Board,  47  Pac.  1026,  15  Utah,  83. 

Ihl  (Wash.  Sup.  1897)  Under  2  Hlirs  Code,  S  674,  requiring  an  officer  to 
issue  an  order  In  payment  of  judgments  for  the  "recovery  of  money  or  dam- 
ages," the  fact  that  the  city  has  reached  its  limit  of  indebtedness  would  not 
justify  the  officer  in  withholding  the  warrant,  where  the  judgment  is  for 
personal  injiuies  caused  by  negligence.— Lorence  v.  Bean,  50  Pac.  582,  18 
Wash.  36. 

[11  (Wyo.  Sup.  1896)  The  limitation  applies  to  all  debts  of  the  county, 
whether  compulsory  obligations  imposed  by  law  for  salaries,  or  bounties 
or  voluntary  obllgatious  entered  into  for  any  purpose.— Railroad  Co.  y. 
Baker,  45  Pac.  494. 

3.  General  and  Special  Purposes— Current  Expenses. 

fal  A  restriction  on  the  power  of  a  city  to  become  indebted  In  any  man- 
nt»r  or  for  any  purpose  includes  every  liability,  no  matter  how  urgent  or 
U8(»fnl. 
-(U.S.  Sup.  1885)     City  of  Litchfield  v.  Ballon,  5  Sup.  Ct  820,  114  U.  S. 
190;    (1889)  Lake  Co.  v.  Rollins,  9  Sup.  Ct  651,  130  U.  S.  662; 
(Colo.  Sup.  1887)     People  v.  May,  12  Pac.  838,  9  CJolo.  404. 

[bl  A  city  indebted  to  the  amount  allowed  by  law  is  prohibited  from  is- 
suing an  order,  even  for  current  expenses,  where  there  are  no  funds  in  the 
treasury  which  may  be  applietl  to  Its  payment 
—(111.  Sup.  1883)    Prince  v.  City  of  Qulncy,  105  111.  138; 

(Ind.  Sup.  1883)     Sackett  v.  City  of  New  Albany,  88  Ind.  473; 
(Iowa  Sup.  1876)    Trench  v.  City  of  Burlington,  42  Iowa,  014. 


Digiti 


zed  by  Google 


KOTE   TO   CITY   OF   HELENA    V.  MILI^.  9 

[cj  The  limitation  of  the  power  of  a  city  to  borrow  money  for  general  pm*- 
poses  does  not  restrict  its  right  to  contract  for  special  improvements  au- 
thorized by  its  cliarter.  such  as  grading  and  paving  streets. 

-(U.  S.  Sup.  1877)     Hitchcock  v.  Galveston,  00  U.  S.  341;     * 
(Tex.  Sup.  1881)     City  of  Galveston  v.  Heard,  54  Tex.  420. 

[d]  (HI.  App.  1890)  The  salary  of  a  health  officer  is  an  Indebtedness,  with- 
in the  meaning  of  Const.  111.  art.  9,  %  12.  fixing  the  limit  of  indebtedness 
which  may  be  incurred  by  a  city.— Xortou  v.  City  of  East  St  Louis,  36  111. 
App.  171. 

[el  (Iowa  Sup.  1897)  The  obligation  created  by  a  contract  made  by  a  city 
for  water  for  tire  protection  is  not  an  indebtedness  within  the  meaning  of 
tlie  constitutional  limitation  on  the  indebtedness  which  may  be  contracted 
l»y  municipal  corporations.— Creston  Waterworks  O).  t.  City  of  Creston,  70 
X.  W.  TO9,  101  Iowa,  687. 

[f]  (Mo.  Sup.  1891)  Under  Const.  Mo.  art.  10,  5  12,  a  county  warrant  is- 
sued in  payment  for  county  books  bought  by  the  county  cleric,  which  he  is 
required  to  provide  by  Rev.  St  Mo.  §  623,  is  void,  if,  at  the  time  of  its 
issuance,  the  revenue  for  that  year  is  already  consumed,  as  a  debt  of  that 
sort  is  as  much  within  the  constitutional  prohibition  as  a  debt  contracted 
for  any  other  purpose  by  the  county  court.— Geo.  D.  Barnard  &  Co.  v.  Knox 
Co.,  16  S.  W.  917.  105  Mo.  382,  overruling  Potter  v.  Douglas  Co.  (1885)  87 
Mo.  240. 

Igl  (Wash.  Sup.  1897)  A  city  can  contract  no  general  llabilitj'  when  it  has 
reached  the  limit  of  its  indebtedness.— German-American  Sav.  Bank  v.  City 
of  Spokane,  49  I'ae.  542,  17  AVash.  315. 

[h]  (Wash,  Sup.  1897)  It  is  competent  for  a  county  to  issue  warrants  to 
pay  obligations  incurred  in  matters  essential  to  governmental  maintenance 
after  the  debt  limit  of  $400,000  fixed  by  Const  art  8,  §  6,  has  been  reached, 
and  a  warrant  issued  after  reaching  such  debt  limit  is  prima  facie  valid.— 
Duryee  v.  Friars,  50  Pac.  583,  18  Wash.  55. 

[il  (Wash.  Sup.  1897)  A  county  has  no  authority  to  issue  warrants  in  pay- 
ment of  obligations  that  it  undertook  to  create,  after  the  debt  limit  of  $400,- 
000  fixed  by  Const,  art.  8.  §  1,  had  been  reached,  for  matters  that  were  not 
essential  to  governmental  maintenance,  though  the  entire  indebtedness, 
minuB  the  indebtedness  for  matters  essential  to  governmental  maintenance, 
was  less  than  the  debt  limit.— Duryee  v.  Friars,  50  Pac.  583,  18  Wash.  55. 

4.  Debts  Payable  out  of  a  Special  Fund, 

[al  The  acquisition  of  property  by  a  municipality  on  the  credit  of  a  spe- 
cial fund  not  in  existence,  but  to  be  subsequently  created,  does  not  create 
a  debt  against  the  city,  within  the  constitutional  limitation. 

—(lU.  Sup.  1897)     Commissioners   v.   Jackson,    45  N.    K.   1000,    165   111.   17, 
afllrming   (1895)   61   111.  App.  381; 
(Ind.  Sup.  1897)     Board  v.  Reeves,  46  N.  E.  905,  143  Ind.  407; 
(Pa,  Sup.  1896)     Renting  v.  City  of  Titusville,  34  Atl.  916,  175  Pa.   St 

512; 
(R.  I.  Sup.  1897)     McAleer  v.  Angell,  36  Atl.  588,  19  R.  I.  688; 
(Wash.  Sup.  1895)     Winston  v.  City  of  Spokane,  41  Pac.  888,  12  Wash. 
524;    (1898)  Faulkner  v.  City  of  Seattle,  53  Pac.  365,  19  Wash.  320. 

lb]  Though   the   limit  of  a  municipal  indebtedness  has  been  reached,   a 
contract  for  street  improvements,  providing  for  payment  out  of  a  fund  to  be 
raised  by  assessment  of  the  locality  improved,  is  valid. 
—(Ind.  Sup.  1897)     Board  v.  Harrell,  46  N.  E.  124,  147  Ind.  500; 

(Iowa  Sop.  1887)     Davis  v.  City  of  Des  Moines,  32  N.  W.  470,  71  Iowa, 

500;    (1896)  CMty  of  Clinton  v.  Walllker,  (J8  N.  W.  431,  98  Iowa,  655; 

(Minn.  Sup.  1895)     Kelly  v.  City  of  Minneapolis,  65  N.  W.  115,  63  Minn. 

125; 
(Mo.  Sup.  1896)     City  of  Kansas  City  v.  Ward,  35  S.  W.  600,  134  Mo.  172; 
(Or.  Sup.  1894)     Little  v.  City  of  I»ortland,  37  Pac.  911,  26  Or.  235. 
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[c]  Where  the  city  was  bound  absolutely  for  the  payment  of  the  bonds, 
though  it  might  be  reimbursed  from  the  payment  of  the  improvement  as- 
sessments, they  constitute  a  municipal  Indebtedness. 

—(Wash.  Sup.  1891)    Austin  v.  City  of  Seattle,  27  Pac.  557,  2  Wash.  St. 
667; 
(Wis.  Sup.  1893)    Fowler  v.  City  of  Superior,  54  N.  W.  800,  85  Wis.  41L 

[d]  (Ind.  Sup.  1890)  Where  cities  advance  the  money  needed  to  pay  for 
street  improvements  as  the  worli  progresses,  but  when  it  is  completed  the 
entire  cost  is  assessed  against  and  made  a  lien  on  the  al)utting  property, 
and  the  assessments,  when  collected,  constitute  a  special  fund  to  pay  the 
bonds,  each  of  which  bears  the  name  of  the  street  improved,  h"ld  that,  as 
the  bonds  are  payable  out  of  a  special  fund,  they  create  no  debt  against 
the  city,  within  the  meaning  of  Const.  Ind.  art.  13,  limiting  the  indebted- 
ness of  municipal  corporations.—Qulll  t.  City  of  Indianapolis,  23  N.  E,  788, 
124  Ind.  292. 

[el  (Iowa  Sup.  1898)  After  a  city's  Indebtedness  has  reached  the  limit 
fixed  by  Const,  art.  11,  §  3,  it  cannot  make  a  contract  binding  it  uncondi- 
tionally to  pay  for  paving  a  street,  though  it  contemplates  a  reimbursement 
for  such  payments  from  the  proceeds  of  the  sale  of  bonds  which  do  not 
increase  tlie  indebtedness  within  said  section,  being  payable  from  special 
taxes  for  the  paving.- Allen  v.  City  of  Davenport,  77  N.  W.  532,  107  Iowa,  90. 

5,  Future  Indebtedness — Water  Supply ,  Lighting^  and  Other  Necessary  Expen- 
ses, 
[al  A  municipal  corporation  may  lawfully  contract  for  a  supply  of  water 
or  gas,  or  a  lilie  necessary,  and  may  stipulate  for  the  payment  of  an  an- 
nual rental  for  the  water  or  gas  furnished  each  year,  notwithstanding  the 
aggregate  of  its  rentals  during  the  life  of   tlie  contract  may  exceed  the 
amount  of  the  indebtedness  limited  by  its  charter.     Such  a  contract  docs  not 
create  a  debt,  except  conditionally,  and  upon  the  furnishing  of  the  consid- 
eration, from  year  to  year. 
— (U.  S.  Sup.  1898)    City  of  Walla  Walla  v.  Walla  Walla  Water  Co.,  19 
Sup.  Ct.  77,  172  U.  S.  1,  affirming  (C.  C.  1804)  00  Fed.  957; 
(Ind.  Sup.  1891)     Crowder  v.  Town  of  Sullivan,  28  N.  E.  94.  128  Ind.  486; 
(Mass.  Sup.  1887)     Smith  v.  Town  of  Dedham,  10  N.  E.  782,  144  Mass. 

177; 

(Mo.  Sup.  1895)     Saleno  v.  City  of  Neosho,  30  S.  W.  190,  127  Mo.  627; 

(1895)  Lamar  Water  &  Electric  Light  Co.  v.  City  of  Lamar,  31  S.  W. 

756,   128  Mo.   188; 

(Mont.  Sup.  1887)    Davenport  v.  Kleinschmidt,  13  Pac.  2-19,  6  Mont.  502; 

(N.  M.  Sup.  1S97)    Raton   Waterworks   Co.   v.    Towu   of   Raton,   49   Pac. 

898; 
(Okl.  Sup.  1S94)    Territory  v.   City  of  Oklahoma,  37   Pac.  1094,  2  Okl. 

158; 
(Pa.  Sup.  1895)    Wade  v.  Borough  of  Oakmont,  30  Atl.  959,  105  Pa.  St. 
479. 

[bl  Where  a  city  contracts  to  pay  a  certain  sum  per  year  for  a  given  niun- 
ber  of  years  for  water  and  electric  light,  it  "Incurs  an  indebtedness,**  within 
the  meaning  of  the  constitution,  for  the  total  amount  which  the  contract 
provides  shall  be  paid  during  all  the  years  It  is  to  continue. 
— (Ga.  Sup.  1899)    City   Council   of  Dawson  v.   Dawson   Waterworks   Co., 
32  S.  E.  907; 
(Ky.  App.  1S94)     Beard  v.  City  of  Hopkinsville,  24  S.  W.  872,  95  Ky.  239; 
(Mont  Sup.  1887)    Davenport  v.  Kleinschmidt,  13  Pac.  249,  6  Mont.  502; 
(N.  J.  Sup.  1887)     Read  v.  Atlantic  City,  9  Atl.  759,  49  N.  J.  Law,  558; 
(Pa.  Sup.  1896)     Brown  v.  City  of  Corry,  34  AU.  854.  175  Pa.  St  528; 
(Wis.  Sup.  1890)    Earles  v.  Wells.  68  N.  W.  964,  U  Wis.  285. 

[c]  Under  Const,  art  11,  §  18,  forbidding  a  municipal  corporation  to  In- 
cur indebtedness  exceeding  In  any  year  the  revenue  provided  for  it  for  such 
year,  a  contract  extending  over  several  years  is  not  invalidated  by  the  fact 
that  the  aggregate  amoimt  to  be  paid  during  the  whole  period  exceeds  the 
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revenue  provided  for  a  single  year,  if  a  sufficient  revenue  for  the  purpose 

may  be  provided  in  eaoli  year  without  exceeding  the  limit. 

—(Cal.  Sup.  1896)     McBean  v.  City  of  Fresno,  44  Pac.  358,   112  Cal.  159; 

Higgins  v.  City  of  San  Diego,  45  Pac.  824;    Smilie  v.  Fresno  Co.,  44 

Pae.  556,  112  Cal.  311; 

(Mo.  Sup.  1897)     Lamar  Water  &  Electric  Light  Co.  v.  City  of  Lamar, 

39  S.  W.  768; 
(Wis.  Sup.  1897)     Stedman  v.  City  of  Berlin,  73  N.  W.  57,  97  Wis.  505. 

[d]  (U.S.  CO.  A.  9th  Circuit,  1896)  An  ordinance  binding  a  city  to  pay 
monthly  rentals  creates  conditions  upon  which  indebtedness  will  arise  when 
the  rentals  fall  due;  and,  if  at  that  time  the  constitutional  limit  of  indebted- 
ness has  been  reached,  no  debt  will  arise.— Keihl  v.  City  of  Soutli  Bend,  22 
C.  C.  A.  618,  76  Fed.  921,  36  L.  R.  A.  228. 

[e]  (T.  S.  C.  O.  Or.  1868)  An  ordinance  assuming  a  liability  of  $350,000, 
to  be  paid  in  semiannual  installments  in  the  course  of  20  years,  is  in 
violation  of  a  charter  prohibiting  the  city  from  contracting  an  indebtedness 
exceeding  $50,000.— Coulson  v.  Portland,  Fed.  Cas.  No.  3,275  [Deady,  481]. 

[f]  (lU.  Sup.  1889)  Under  Const.  111.  art.  9,  §  12,  which  provides  that  "no 
municipal  corjwratlon  shall  become  indebted  in  any  manner"  beyond  a  spec- 
ified limit,  a  contract  by  a  city  whose  indebtedness  exceeds  such  limit  to 
pay,  in  monthly  installments,  for  water  to  be  furnished  for  fire  purposes, 
is  void.— Prince  v.  City  of  Quincy,  21  N.  E.  768.  128  111.  443. 

[g]  (111.  Sup.  1898)  Const.  1870,  art.  9,  §  12,  prohibiting  a  city  from  be- 
coming indebted,  in  any  manner  or  for  any  purpose,  to  an  amount  exceed- 
mg  5  per  cent,  of  the  taxable  value  of  its  property,  precludes  it  from  con- 
tracting for  the  removal  of  garbage,  and  for  the  making  of  monthly  pay- 
ments as  the  work  progresses,  after  the  indebtedness  has  reached  such 
Umit-aty  of  Chicago  v.  McDonald,  52  N.  E.  962,  176  Dl.  404. 

[hi  (111.  App.  1889)  Where  the  price  of  fire  hydrants  which  a  city  agrees 
to  purchase  from  a  waterworks  company  is  to  be  paid  in  annual  install- 
ments during  a  period  of  21  years,  the  fact  that  the  entire  purchase  price 
exceeds  the  city's  limit  of  indebtedness  does  not  render  the  contract  void. 
— Carlyle  Water,  Light  &  Power  Co.  v.  City  of  Carlyle,  31  111.  App.  325. 

[il  (Dl.  App.  1896)  The  acceptance  of  a  proposition  by  a  city,  while  in- 
debted in  excess  of  the  constitutional  limit,  by  which  it  will  be  able  to 
acquire  an  electric  light  plant  for  the  purpose  of  lighting  its  streets,  and 
pay  for  the  same  out  of  its  annual  levy  for  lighting  purposes,  without  in- 
creasing its  indebtedness,  is  legal.— Hay  v.  City  of  Springfield,  64  111.  App. 
671. 

01  (Iowa  Sup.  1869)  An  obligation  arising  under  a  contract  to  pay  for 
work  when,  and  as  it  shall  be,  performed  in  the  futm-e,  does  not  constitute  an 
indebtedness  until  the  performance  of  the  work.— Dively  v.  City  of  Cedar 
Falls,  27  Iowa,  227. 

[kl  (Iowa  Sup.  1873)  Where  a  contract  made  by  a  municipal  corporation 
pertains  to  its  ordinary  expenses,  and  is,  together  with  other  like  expenses, 
within  the  limits  of  its  current  revenues  and  such  taxes  as  it  may  legally, 
and  in  good  faith  intends  to,  levy  therefor,  such  contract  does  not  con- 
stitute "the  incurring  of  indebtedness,"  within  the  meaning  of  the  consti- 
tution. Applied  to  contract  for  the  supply  of  water  to  the  city  for  a  term 
of  years. — Grant  v.  City  of  Davenport,  36  Iowa,  396. 

Dl  (Mich.  Sup.  1899)  A  charter  provision  that,  for  the  pui'pose  of  paying 
all  liabilities  of  the  city,  the  council  "may  raise  annually,  by  tax,  ♦  ♦  ♦ 
such  sum  as  they  may  deem  necessary,  not  exceeding  one  per  cent,  of  tlie 
valuation,"  etc.,  does  not  prohibit  the  incurring  of  such  a  liability  as  will 
accrue  annually  from  performance  of  the  contract  creating  it,  merely  be- 
cause the  aggregate  of  the  accnmls  will  exceed  the  1  per  cent,  limit.— 
Ludhigton  Water-Supply  Co.  v.  City  of  Ludington,  78  N.  W.  558. 

[ml  (Mo.  Sup.  1892)  Const,  art.  10,  §  11,  provides,  inter  alia,  that  in  cities 
and  towns  having  less  than  10,000  and  more  than  1,000  inhabitants  the  an- 
nual rate  of  taxation  shall  not  exceed  50  cents  on  $100,  but  that  in  counties, 
cities,  and  school  districts  the  specified  rates  may  be  increased  by  a  two- 
thirds  vote  for  the  purpose  of  erecting  public  buildings.  Section  12  provides 
that  "no  county,   city,  or  town    ♦    ♦     ♦     sliall  be   allowed   to   become  in- 
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<lobted  In  any  manner  or  for  any  purpose  to  an  amount  exceeding  In  any 
year  the  income  and  revenue  provided  for  such  year,  without  the  assent 
of  two  thh'ds  of  the  voters,"  etc.  Held,  that  a  town  of  less  than  10,000  and 
more  than  1,000  inhabitants  could  not  by  a  two-thirds  vote  issue  bonds  and 
levy  a  tax  exceeding  50  cents  on  $100,  for  the  purpose  of  constructing  water- 
works and  an  electric  light  plant— State  v.  Town  of  Columbia,  20  S.  W.  90. 

III.   COMFUTATION  OF  InDRBTEDNBBS. 

1.  In  "lenerah 

I.-,  In  determining  the  "existing  indebtedness*'  of  a  municipality,  within 
Const,  art  11,  i  3,  prohibiting  municipalities  from  incurring  indebtedness 
over  a  certain  per  centum  on  their  taxable  property,  including  existing  in- 
debtedness, the  amount  of  cash  on  hand  and  available  assets  and  resources 
readily  convertible  into  cash  should  be  subtracted  from  its  outstanding  In- 
debtedness. 

—(Wash.  Sup.  1898)    Graham  v.  City  of  Spokane,  53  Pac  714,  19  Wash. 
447* 
(Wis.  Sup.  1898)     Crogster  v.  Bayfield  Co.,  74  N.  W.  635,  99  W^is.  1. 

[b]  (U.  S.  C.  C.  A.  8th  Circuit  1898)  In  determining  the  indebtedness  of  a 
county  of  C:olora(lo  with  reference  to  the  limitation  placed  on  such  indebted- 
ness by  the  state  constitution,  debts  created  prior  to  August  1,  1876,  when 
the  state  was  admitted  into  the  Union,  and  the  constitution  became  ef- 
fective, are  not  to  be  considered.— Rollins  v.  Board,  33  C.  C.  A.  181,  90  Fed. 
576. 

Id  (U.  S.  C.  C.  Iowa,  1804)  Interest  coupons  attached  to  bonds  do  not  form 
part  of  the  principal  debt,  so  as  to  invalidate  the  bonds,  as  issued  in  viola- 
tion of  a  constitutional  provision  prohibiting  an  indebtedness  exceeding  5 
per  cent  of  the  valuation  of  taxable  property.— Durant  v.  Iowa  Co.,  Fed. 
Cas.  No.  4.189  [1  Woolw.  69]. 

Id]  (XT.  S.  C.  C.  Iowa)  Bonds  of  a  municipal  corporation  which  are  void 
because  in  excess  of  the  constitutional  limit  of  indebtedness  are  not  to  be 
counted  In  estimating  the  indebtedness  of  the  corporation  with  reference  to 
the  validity  of  another  issue  of  bonds.— (1897)  Ashuelot  Nat.  Bank  v.  Lyon 
Co.,  Iowa,  81  Fed.  127;  (1898)  Keene  Five-Cent  Sav.  Bank  v.  Lyon  Co..  90 
Fe<l.  523. 

le]  (U.  S.  C.  C.  Iowa,  1898)  In  computing  the  existing  indebtedness  of  a 
county  on  the  date  of  the  issue  of  bonds,  unliquidated  claims,  which  had 
not  been  filed  or  presented  to  the  coimty  board  for  allowance,  without 
which,  under  the  statute,  they  would  not  constitute  legal  demands  which 
would  support  an  action  against  the  county,  are  not  to  be  considered.— 
Keene  Five-Cent  Sav.  Bank  v.  Lyon  C?o.,  Iowa,  90  Fed.  523. 

[f]  (111.  Sup.  1898)  Revenue  warrants  which  are  issued  on  taxes  in  course 
of  collection,  and  which  are  taken  by  the  party  receiving:  them  in  exchange 
for  a  debt,  should  not  be  included  in  the  indebtedness.— City  of  Chicago  v. 
McDonald,  52  N.  E.  982,   176  111.  404. 

[g]  (111.  Sup.  1898)  Bonds  issued  by  a  city  for  the  construction  of  a  water- 
works system  in  an  amount  less  than  the  value  of  the  system,  being  similar 
to  other  bonds,  except  that  they  are  designated  as  '*Water-Loan  Bonds.*' 
Hhould  be  included  in  the  Indebtedness.— City  of  Chicago  v.  McDonald,  52  N. 
B.  982,  176  111.  404. 

[h]  (111.  Sup.  1898)  Judgments  in  tort  against  the  city  should  be  Included 
as  a  part  of  the  indebtedness.— City  of  Chicago  v.  McDonald,  52  N.  E.  982, 
176  111.  404. 

[1]  (111.  Sup.  1898)  In  determining  a  city's  indebtedness,  within  Const. 
1870,  art  9,  §  12,  prohibiting  an  indebtedness,  in  any  manner  or  for  any 
purpose.  In  excess  of  5  per  cent,  of  the  taxable  value  of  Its  property,  the 
cash  in  the  city  treasury  and  uncollected  taxes  should  not  be  deducted.— 
City  of  Chicago  v.  McDonald,  52  N.  R.  982,  176  Dl.  404. 

Ul  (111.  Sup.  1898)  Revenue  warrants  which  are  issued  on  taxes  in  course 
of  collection,  and  which  are  taken  by  the  party  receiving  them  In  exchange 
for  a  debt  should  not  be  Included  In  the  indebtedness.— City  of  Chicago  v. 
McDonald,  52  N.  i:.  982,  176  111.  404. 
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it]  (IlL  App.  1806)  AVbere  a  water  company,  In  consideration  of  the  grant 
of  a  franchise,  assinued  and  agreed  to  pay  a  debt  of  the  city  on  bonds  given 
a  former  water  company,  it  did  not  extinguish  the  debt  as  a  liability  against 
the  city,  so  as  to  reduce  the  total  amount  of  its  indebtedness.— Gold  v.  City 
of  Peoria,  65  111.  App.  602. 

[1]  (Minn.  Sup.  1895)  The  amount  of  bonds  and  money  in  the  sinking 
fund  of  Minneapolis  is  to  be  deducted  from  the  total  amount  of  outstanding 
bonds  of  the  city,  in  determining  whether  the  city's  indebtedness  exceeds 
the  limit  prescribed  by  Laws  1893,  c.  2(H,  S  2.— Kelly  v.  City  of  Minneapolis, 
65  N.  W.  115,  63  Minn.  125. 

[m]  (N.  Y.  Sup.  1892)  ITnder  Const,  Amend.  1885,  art.  8,  §  11,  the  water 
debt  of  the  city  of  Brooklyn  is  to  be  counted  in  determining  whether  the 
limit  of  indebtedness  of  that  city  has  been  reached,  notwithstanding  the 
further  provision  of  such  section  that  it  shall  not  be  construed  "to  prevent 
the  issue  of  bonds  to  provide  for  the  supply  of  water,"  because,  though 
the  city  might  for  water  supply  Incur  debt  in  excess  of  the  limit,  it  could  not 
contract  a  debt  In  excess  of  the  limit  for  any  other  purpose.— Adams  v. 
Institution,  20  N.  Y.  Supp.  12,  64  Hun,  635,  65  Hun.  145. 

[n]  (Pa.  Sup.  1894)  Where  a  city  purchases  for  its  sinking  fund  a  portion 
of  the  city  loans,  and  they  are  no  longer,  as  affects  the  city,  a  liability,  the 
certificates  so  purchased,  though  not  canceled,  are  no  part  of  the  city  debt, 
-Brooke  v.  City  of  Philadelphia,  29  Ati.  387,  162  Pa.  St  123,  34  W.  N.  C. 
341. 

[o]  (Wash.  Sup.  1891)  Condemnation  awards,  made  under  Laws  Wash.  T. 
1885-86,  p.  243,  giving  the  city  of  Seattle  power  to  widen  streets,  and  con- 
demn such  real  estate  as  may  be  necessary,  and  levy  assessments  upon  such 
as  may  be  benefited,  are  not  a  part  of  the  general  indebtedness  of  the 
city,  even  though  it  has  failed  to  collect  the  assessments.- Baker  v.  City  of 
Seattle,  27  Pac.  462,  2  Wash.  St.  570. 

[p]  (Wash.  Sup.  1891)  The  indebtedness  for  water  and  sewage  purposes 
is  no  part  of  the  general  indebtedness  of  a  city,  and  need  not  be  considered 
in  determining  whether  the  city  has  already  reached  its  5  per  cent  limit  of 
general  indebtedness.— Austin  v.  City  of  Seattle,  27  Pac.  557,  2  Wash.  St  667. 

[q]  (Wash.  Sup.  1896)  The  cash  assets  of  the  county  should  be  deducted 
from  the  outstanding  indebtedness  for  the  pui*pose  of  determining  the  amount 
of  such  indebtedness,  within  the  meaning  of  the  constitutional  provision 
limiting  the  indebtedness  to  be  incurred  by  counties.- State  v.  Hopkins,  44 
Pac.  134,  14  Wash.  59. 

[r]  (W.  Va.  Sup.  1897)  A  subscription  by  a  magisterial  district  to  an  in- 
ternal improvement  being  a  county  debt  is  to  be  regarded  in  determining 
the  limits  of  the  county  indebtedness  fixed  by  Const,  art.  10,  §  8.— Neale  v. 
County  0)urt,  27  S.  E.  370,  43  W.  Va.  90. 

[8]  (Wis.  Sup.  1897)  The  indebtedness  of  a  city  includes  all  city  debts, 
except  warrants  for  money  actually  in  the  treasury,  and  contracts  for  or- 
dinary expenses  within  the  current  revenue.  —State  v.  Common  Council  of 
City  of  Tomahawk,  71  N.  W.  86,  96  Wis.  73. 

[t]  (Wis.  Sup.  1897)  A  stipulation  in  a  contract,  giving  a  city  an  option 
to  purchase  the  waterworks,  is  not  an  obligation  binding  on  the  city,  so  as 
to  exceed  its  constitutional  limit  to  contract  city  indebtedness.— Stedman  v. 
City  of  BerUn,  73  N.  W.  57,  97  Wis.  505. 

[ul  (Wis.  Sup.  1897)  Laws  1889,  c.  488,  §  13,  and  Laws  1891.  c.  179,  §  8, 
empower  cities  to  purchase  lands  on  credit  for  public  parks.  Held,  that  the 
amount  due  the  vendors  on  such  contracts  Is  not  an  * 'Indebtedness**  of  the 
<lty,  within  Const,  art  11,  §  3,  limiting  indebtedness  of  municipal  corpora- 
tions.—Burnham  V.  City  of  Milwaukee,  73  N.  W.  1018,  98  Wis.  128. 

[v]  (Wis.  Sup.  1898)  On  the  question  of  amount  of  indebtedness  of  a  city, 
a  debt  paid  with  money  diverted  from  a  fund  raised  for  another  and  ex- 
press purpose  must  be  considered  as  still  existing.— Rice  v.  City  of  Milwau- 
kee, 76  N.  W.  341,  100  Wis.  516. 

2,  Municipalities  Embracing  the  Same  Territory. 

[a]  (Iowa  Sup.  1893)  Acts  24th  (Jen.  Assem.  c.  1,  which  creates  a  board 
of  park  commissioners  in  certain  cities  of  the  first  class,  and  which  vests 
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the  board  with  full  control  over  the  parks,  does  not  create  a  new  monic- 
ipality,  distinct  from  the  city,  of  which  the  board  is  the  governing  power, 
but  the  board  is  an  instrumentality  in  aid  of  the  city  government,  so  that 
the  bonds  of  the  park  board  are  a  debt  of  the  city.— Orvis  v.  Board,  56 
N.  W.  294,  88  Iowa,  674. 

[bj  (Neb.  Sup.  1897)  Under  Const,  ai-t  9,  §  5,  taxes  for  township  purposes, 
where  a  coimty  is  under  township  organization,  are  not  to  be  estimated  in 
determining  whether  a  county  has  exceeded  that  limit.— Railroad  Co.  ▼. 
Klein,  71  N.  W.  10G9.  52  Neb.  258. 

[c]  (N.  y.  App.  1S92)  Under  Const.  Amend.  1884,  art.  8,  §  11,  the  comity 
may  incur  debt  to  the  extent  of  10  per  cent  of  the  value  of  all  the  land 
in  the  county,  notwithstanding  96  per  cent,  of  the  real  estate  of  the  county 
is  in  the  city,  and  notwithstanding  the  debts  of  the  city.— Adams  v.  Insti- 
tution, 32  N.  E.  622,  136  N.  Y.  52. 

[d]  (N.  y.  Sup.  1892)  Under  Cbnst.  Amend.  1885,  art  8,  §  11,  providing 
that  "no  county  ♦  ♦  ♦  or  any  such  city  shall  be  allowed  to  beonne  in- 
debted ♦  •  •  to  an  amount  which  ♦  ♦  ♦  shall  exceed  ten  per  centum 
of  the  assessed  valuation  of  the  real  estate  of  such  county  or  city  subject 
to  taxation,"  the  city  and  county  may  each  incur  debt  to  the  extent  of  10 
per  cent  of  such  value,  though  the  lands  in  the  city  are  charged  with  the 
debts  of  both  city  and  county.— Adams  v.  Institution,  20  N.  Y.  Supp.  12,  64 
Hun,  635,  65  Hun,  145. 

[e]  (S.  C.  Sup.  1897)  The  bonded  debt  of  a  county  is  not  a  part  of  the 
bonded  debt  of  a  city  situated  in  such  county,  within  the  meaning  of  the 
charter  limitation.— Todd  v.  City  of  Laurens,  26  S.  E.  682,  48  S.  C.  395. 

[f]  (S.  C.  Sup.  1897)  Under  Const.  1895,  art.  8,  §  7,  restricting  the  Indebt- 
edness of  municipal  corporations  to  8  per  cent,  of  the  assessed  value  of  tax- 
able property  therein,  and  article  10,  §  5,  providing  that  whenever  several 
municipal  corporations  cover  the  same  territory,  or  poi*tion8  thereof,  each 
shall  so  exercise  its  power  to  increase  its  debt  to  the  limit  of  8  per  cent, 
that  the  aggregate  debt  on  any  territory  shall  not  exceed  15  per  cent  of 
the  value  of  the  taxable  property  therein,  a  city  may  incur  an  indebted- 
ness to  an  amount  which,  together  with  the  debt  of  a  school  district  co- 
extensive with  the  city,  and  its  proportion  of  the  county  debt  computed  on 
its  proportion  of  the  taxable  property,  shall  not  exceed  15  per  cent  of 
the  value  of  taxable  property  therein,  provided  sucli  city  indebtedness  does 
not  exceed  8  per  cent  thereof.— Todd  v.  City  of  Laurens,  26  S.  E.  682,  48 
S.  C.  395. 

[g]  (S.  C.  Sup.  1807)  The  bonded  debt  of  a  duly-organized  school  district 
co-extensive  with  a  city,  Is  not  a  debt  contracted  by  the  city,  within  the 
meaning  of  the  charter  limiting  the  indebtedness  of  the  city  to  a  specified 
amount— Todd  v.  City  of  Laurens,  26  S.  E.  682,  48  S.  C.  305. 

[h]  (Wis.  Sup.  1897)  State  and  county  taxes  levied  on  property  within  the 
city  are  no  part  of  the  city's  indebtedness.— State  v.  Common  Council  of  City 
of  Tomahawk,  71  N.  W.  86,  06  Wis.  73. 

[ij  CVV'is.  Sup.  1897)  A  city  Is  not  liable  for  any  part  of  a  state  loan  to  the 
school  board  of  a  town  in  the  same  county,  so  as  to  make  such  loan  a  part 
of  its  indebtedness,  within  Const,  art.  11,  §  3,  merely  because  installments 
thereof  were  for  several  years  cert i tied  to  the  city  by  the  county  clerk  as 
part  of  its  state  taxes,  and  paid  by  it;  there  being  no  apportionment  of 
such  debt  between  the  city  and  the  town,  and  no  statute  authorizing  such 
an  apportionment.— State  v.  Common  Council  of  City  of  Tomahawk,  71  N. 
W.  86.  96  Wis.  73. 

3.  Annexation  of  Municipality. 

[a]  (lU.  Sup.  1889)  Const  III.  art  9,  §  12,  which  limits  the  extent  of  munic- 
clpal  indebtedness,  does  not  render  invalid  the  annexation  of  one  munic- 
ipality to  another,  pursuant  to  Rev.  St  111.  1889,  c.  24,  §  211,  though  the 
indebtedness  of  one  or  both  of  them  exceeds  the  constitutional  limit— True 
V.  Davis,  22  N.  E.  410.  133  III.  522. 


Digiti 


zed  by  Google 


NOTE   TO   CITY   OF   HELENA   V.  MILLS.  15 

IV.  Valcation  and  Revenue. 

la]  The  word  "valuation/*  as  used  In  Const.  Pa.  art.  9,  %  8,  limiting  the 
debt  of  cities  to  7  per  cent,  of  the  assessed  valuation  of  taxable  property, 
means  the  valuation  by  city  authorities  for  city  taxation,  and  not  that  made 
by  county  officers  for  county  purposes. 

— (U.  S.  C.  C.  Pa.  1895)     Dupont  v.  City  of  Pittsburgh,  69  Fed.   13; 

(Pa.  Sup.  1895)     Bruce  v.  City  of  Pittsburgh,  30  Atl.  831,  166  Pa.  St.  152. 

[b]  Under  a  constitutional  provision  declaring  that  no  city  shall  incur  an 
Indebtedness  exceeding  5  per  cent  of  the  value  of  its  taxable  property,  "to 
be  ascertained  by  the  assessment  next  before  the  last  assessment  for  state 
and  county  purposes,  previous  to  the  incurring  of  such  indebtedness,"  an 
assessment  cannot  be  considered  which  has  not  passed  the  state  board  of 
equalization. 

— (U.  S.  C.  0.  Mo.  1895)     Prickett  v.  City  of  Marceline,  66  Fed.  469; 
(Ol.  Sup.  1888)     People  v.  HamUl,  29  N.  B.  280,  134  lU.  666. 

[c]  (U.  S.  C.  C.  A.  4th  Circuit,  1895)  A  statute  providing  that  a  large  part 
of  the  taxes  paid  by  a  certain  class  of  persons  shall  be  refunded  to  them 
does  not  exempt  the  property  of  such  persons  from  taxation,  so  as  to  reduce 
the  amount  of  taxable  property  on  which  a  limit  of  indebtedness  is  to  be 
computed.— Town  of  Darlhigton  v.  Atlantic  Trust  Co.,  16  O.  O.  A.  28,  68  Fed. 
849. 

[dl  (U.  S.  C.  C.  Iowa,  1898)  An  exemption  in  the  nature  of  a  bounty  does 
not  affect  the  **value  of  the  taxable  property"  in  a  county,  within  the  con- 
stitutional provision,  which,  for  the  purpose  of  fixing  the  limit  of  the  coun- 
ty's indebtedness,  is  the  total  valuation  placed  upon  such  property,  without 
deducting  the  amount  of  the  exemption.— Keene  Five-Cent  Sav.  Bank  v. 
Lyon  Co.,  90  Fed.  523. 

[e]  (IlL  Sup.  1888)  Under  Const.  111.  art  9,  §  12,  forbidding  cities  from 
becoming  indebted  to  an  amount  exceeding  5  per  cent  on  the  value  of  the 
taxable  property  therein,  to  be  ascertained  by  the  last  assessment  for  state 
and  county  taxes  previous  to  the  incurring  of  the  indebtedness,  the  consti- 
tutionality of  a  debt  incurred  August  15,  1887,  by  a  city,  the  assessment  of 
whose  taxable  property  for  the  year  1887  was  not  fixed  by  the  state  board 
of  equalization  until  October  1,  1887,  must  be  determined  by  reference  to  the 
assessment  of  1880.— Culbertson  v.  City  of  Fulton,  18  N.  B.  781. 

[f]  (Iowa  Sup.  1876)  Uncollected  taxes  may  be  considered  as  available 
assets  up  to  the  time  of  the  annual  tax  sale;  but  after  that  the  city  has 
the  burden  to  show  that  they  have  any  value.— French  v.  City  of  Burling- 
ton, 42  Iowa,  614. 

ig]  (Mo.  Sup.  18SM)  The  words,  "income  and  revenue  provided  for  such 
year,"  in  Const,  art.  10,  §  12,  subd.  1,  providing  tliat  no  county,  city,  or 
town  shall  become  indebted  in  any  one  year  for  a  greater  amount  without 
the  assent  of  two-thirds  of  the  voters,  means  income  derived  from  any 
source,  and  not  that  derived  from  taxation  alone.— Lamar  Water  &  Blectric 
Light  Co.  V.  City  of  Lamar,  26  S.  W.  1025. 

[h]  (Mo.  Sup.  1897)  Money  derived  by  a  city  from  sale  of  bonds  is  no 
part  of  its  income  and  revenue,  as  respects  power  to  contract  debts  in  any 
year  in  excess  thereof.— Webb  City  &  C.  Waterworks  Co.  v.  City  of  Carter- 
viUe,  43  S.  W.  625,  142  Mo.  101. 

[i]  (S.  C.  Sup.)  Const  art  9,  §  17,  providing  that  no  bonded  debt  incuiTed 
by  a  county  or  municipality  shall  exceed  8  per  cent  of  the  assessed  value  of 
the  taxable  property  therein,  appoints  as  standard  the  last  tax  assessment 
before  the  bond  issue,  and  no  subsequent  assessment  is  material.— (1893) 
State  v.  Com  well,  18  S.  B.  184,  40  S.  C.  26;  (1897)  Germania  Sav.  Bank  v. 
Town  of  Darlington.  27  S.  E.  846,  50  S.  C.  337. 

UI  (S.  C.  Sup.  1897)  In  determining  whether  the  bonded  debt  of  a  city 
exceeds  the  per  cent,  of  the  assessed  valuation  allowed  by  law,  the  compu- 
tation must  be  based  on  the  assessment  for  state  and  county  purposes  only. 
—Todd  v.  City  of  Laurens,  26  S.  E.  682,  48  S.  C.  395. 

IkJ  (S.  C.  Sup.  1897)  Gen.  St.  1882,  §  169,  subd.  23,  providing  that  manu- 
facturers shall  receive  from  county  and  city  treasurers  certain  portions  of 
the  taxes  that  they  have  paid  on  their  invested  capital,  does  not  exempt 


Digiti 


zed  by  Google 


16  36  C.  C.  A.  REPORTS. 

manufacturers  from  taxation;  and  hence,  in  determining  tlie  amount  of 
a  municipal  assessment,  manufacturers'  invested  capital  sliould  not  be  de- 
ducted.—Germania  Sav.  Bank  v.  Town  of  Darlington,  27  S.  E.  846,  50  S.  C. 
337. 

[1]  (Tex.  Civ.  App.  1807)  In  determining  the  amount  of  bonds  a  city  may 
legally  issue  upon  a  given  valuation  of  property  in  the  city,  personal  prop- 
erty is  included  with  real-estate  values.-— Nalle  v.  City  of  Austin,  42  8.  W. 
780. 

[ml  (Wash.  Sup.  1802)  Where  a  liability  is  incurred  by  a  city  when  Its 
total  indebtedness,  including  such  liability,  is  within  the  constitutional  limit, 
the  fact  that  a  subsequent  valuation  of  the  city's  property  for  taxation  re- 
duces the  former  valuation  so  as  to  increase  the  city's  debt  beyond  the 
limit  will  not  invalidate  warrants  thereafter  issued  to  evidence  such  liabil- 
ity.—Ohilds  V.  City  of  Anacortes,  32  Pac.  217,  5  Wash.  452. 

[n]  (Wash.  Sup.  1802)  The  fact  that  after  the  valuation  of  property  for 
taxation  by  county  officers  a  portion  thereof  is  segregated  from  the  balance 
of  the  county  by  the  incorporation  ct  a  city  does  not  prevent  the  valuation 
of  the  pi-operty  so  segregated  from  being  the  basis  on  which  to  estimate  the 
limit  of  the  city's  indebtedness  until  the  regular  city  assessment  for  the 
succeeding  year  is  completed  and  becomes  eflfectlVe.— Chllds  v.  City  of  Ana- 
cortes, 32  Pac.  217,  5  Wash.  452. 

[o]  (Wis.  Sup.  1807)  The  "last  assessment  for  city  and  county  taxes  pre- 
vious to  the  incurring  of  the  indebtedness,"  by  which  the  value  of  the 
property  within  the  municipality  is  to  be  ascertained  in  determining  whether 
its  indebtedness  exceeds  the  constitutional  limit  (Const,  art.  11,  §  3),  ia  the 
last  assessment  in  the  municipality,  as  equalized  by  its  board  of  review.— 
State  V.  Common  Council  of  City  of  Tomahawlc,  71  N.  W.  86,  06  Wis.  73. 

[pi  (Wis.  Sup.  1808)  Moneys  to  be  derived  by  a  city  during  the  year  from 
licenses  cannot  l>o  considered  on  the  question  of  whether  it  has  exceeded 
its  debt  limit,  being  entirely  uncertain  in  amount,  and  not  dependent  on 
any  act  of  the  city.— Rice  v.  City  of  Milwaukee,  76  N.  W.  341,  100  Wis.  516. 

V.  Anticipation  of  Revekie. 

[a]  (Cal.  Sup.  1807)  Under  Const,  art  11,  S  18.  providing  that  a  city  ahall 
not  incur  any  indebtedness  in  any  year  in  excess  of  the  revenue  for  that 
year,  unless  assented  to  by  two-thirds  of  the  <iualifled  electors,  materials 
purchased  by  a  city  during  one  year  cannot  be  paid  for  out  of  the  revenues 
of  any  future  year.— W.  W.  Montague  &  Co.  v.  English,  51  Pac.  327,  119 
Cal.  225. 

[bl  (Cal.  Sup.  1807)  Though  the  fund  on  which  one  relies  for  payment  is 
exhausted  after  he  furnishes  materials  to  a  city,  and  before  he  pi*esent8  his 
bill,  he  must  nevertheless,  under  Const  art.  11,  §  18,  declaring  that  each 
year's  revenue  shall  pay  each  year's  indebtedness,  look  for  satisfaction  of 
his  claim  in  that  year's  Income  in  which  the  obligation  was  contracted.— W.  W. 
Montague  &  Co.  v.  English,  51  Pac.  327,  110  Cal.  325. 

[cl  (Ind.  Sup.  3806)  That  a  city  had  sufficient  funds  to  pay  for  a  fire- 
alarm  system  at  the  time  ftxe<l  for  payment  by  the  contract  of  sale  does 
not  validate  the  contract  if,  when  it  was  made,  and  when  the  system  was 
furnished,  the  city  was  indebted  beyond  the  constitutional  limit  and  had 
no  money  in  the  treasury.— City  of  Laporte  v.  (Jaraewell  Fire  Alarm  TeL 
Co.,  45  N.  E.  588,  146  Ind.  466,  35  L.  R.  A.  686. 

[d]  (Iowa  Sup.  1876)  While  the  revenues  which  are  absolutely  certain  to  be 
received  by  the  collection  of  taxes  may,  to  some  extent  at  least  be  anticipated^ 
the  rule  should  not  be  so  far  relaxed  as  to  impair  the  force  of  the  constitu- 
tional provision,  or  nullify  its  spirit.— French  v.  City  of  Burlington,  42  Iowa, 
614. 

[el  (N.  D.  Sup.  189S)  Warrants  issued  for  the  current  expenses  of  the  county, 
after  the  limit  of  indebtedness  flxetl  by  Const.  §  18:^,  has  been  reached,  but  in 
anticipation  of  the  collection  of  a  tax  already  levied.  If  not  in  excess  of  the 
tax  levied,  are  not  Invalid  as  augmenting  the  existing  indebtedness  of  tiie 
county,  within  the  meaning  of  section  187.— Darling  v.  Taylor,  75  K.  W,  766, 
7  N.  D.  538. 
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[f]  (Or.  Sup.  1S98)  Unappropriated  current  revenues  of  a  county,  including 
those  past  due  and  uncollected,  cannot  be  anticipated  by  voluntary  indebtiMl- 
ness  in  excess  of  the  constitutional  debt  limit,  especially  where  the  countj-  is 
largely  indebted  for  current  expenses.— Municipal  Sec.  Co.  v.  Baker  Co.,  54 
Pac  174. 

[g]  (S.  D.  Sup.  1896)  Warrants  issued  by  a  city  for  current  expenses,  after 
the  constitutional  limit  of  indebtedness  has  been  reached,  but  in  anticipation 
of  a  tax  already  levied,  are  valid  to  the  extent  of  tlie  taxes  levied.— Shannon 
V.  City  of  Huron,  69  N.  W.  598,  9  S.  D.  35(i. 

[h]  (W.  Va.  Sup.  1891)  Under  Const,  art.  10,  §  8,  a  city  indebted  up  to  the 
limit  fixcKl  by  the  constitution  cannot  carry  on  its  operations  upon  credit  in 
any  manner  or  for  any  purpose,  but  must  pay  during  the  cun'ent  year  with 
funds  in  hand,  or  with  funds  already  legally  levied.— Spilman  v.  Cit>'  of 
Parkersburg,  14  S.  E.  279,  35  W.  Va.  005. 

VL  Validity  of  Bonds  Issued  in  Excess  of  Constitutionat.  Limitation. 

[a]  Where  a  municipal  corporation  issues  bonds  to  evidence  an  indebtetluess 
in  excess  of  the  constitutional  limit,  such  bonds  are  valid  to  the  extent  of  the 
authorized  issue,  and  Invalid  beyond  that  extent. 

Hill.  Sup.  1888)     Culbertson  v.  City  of  Fulton,  18  N.  E.  781,  127  lU.  30;   (111. 

App.  1893)    Griswold  v.  City  of  East  St.  Louis,  47  111.  App.  480; 
(Ind.  Sup.  1898)     School  Town  of  Winamac  v.  Hess,  50  N.  E.  81,  151  Ind. 

229; 
(Iowa  Sup.  1876)     McPherson  v.  Foster,  43  Iowa,  48. 

[b]  (F.  S.  0.  C.  A.  8th  Circuit.  1896)  Bonds  Issued  by  a  school  district  in 
Iowa  for  an  amount  exceeding  the  limit  of  indebtedness  prescribed  by  the  con- 
stitution are  void:  and  refunding  bonds,  also  in  excess  of  the  constitutional 
limit  issued  to  take  them  up,  are  void  in  the  hands  of  all  persons,  without  re- 
gard to  their  recitals.— Shaw  v.  Independent  School  Dist.,  23  C.  C.  A.  169,  77 
Fed.  277. 

[c]  (U.  S.  C.  C.  A.  8th  Circuit,  1898)  Bonds  issued  by  a  county  in  violation  of 
a  constitutional  limitation  of  indebtedness  to  a  certain  proportion  of  the  value 
of  its  taxable  property  are  void;  and  bonds  subsequently  issued,  at  a  time 
when  such  issue  did  not  bring  the  total  indebtedness  of  the  county,  excluding 
the  invalid  bonds,  up  to  the  constitutional  limit,  are  valid,  although  the 
county  may  afterwards  voluntarily  pay  the  invalid  bonds.— I.yon  Co.  v.  Ashue- 
lot  Nat.  Bank,  30  C.  C.  A.  582,  87  Fed.  137,  athrming  (C.  C.  1897)  81  Fed.  127. 

[d]  (U.  S.  C.  C.  Iowa,  1897)  Where  refunding  bonds  are  Issued,  and  the  pro- 
ceeds thereof  are  used,  in  part,  at  least,  in  paying  off  vaUd  county  debts,  the 
transaction  does  not  increase  the  total  indebtedness,  so  as  to  render  the  whole 
transaction  void,  and  the  original  purchasers  of  the  bonds  may  maintain  a 
suit  in  equity  to  recover  the  money  paid.— ^tna  Life  Ins.  Co.  v.  Lyon  Co.,  82 
Fed.  929. 

[e]  (Iowa  Sup.  1897)  The  fact  that  bonds  issued  by  a  school  district  in  pay- 
ment of  a  valid  Judgment  against  It  draw  semiannual  interest  at  10  per  cent, 
per  annum,  and  that  the  aggregate  amount  thus  agreed  to  be  paid  in  excess 
of  the  judgment  creates  an  indebtedness  beyond  the  constitutional  limit,  will 
not  prevent  recovery  of  the  amount  of  the  bonds,  with  semiannual  interest  at 
6  per  cent,  per  annum.— Thompson  v.  Independent  School  Dists.,  70  N.  W. 
1093. 102  Iowa.  94. 

[f]  (N.  Y.  Sup.  1897)  The  fact  that  municipal  bonds  previously  issued  are 
now  in  excess  of  the  limit  of  city  indebtedness  does  not  render  them  void,  the 
test  being  whether  they  were  vaUd  when  solt^  by  the  citv.— <Til)son  v.  Knapp. 
47  N.  Y.  Supp.  446,  21  Misc.  Rep.  499. 

[g]  (Okl.  Sup.  1897)  Under  a  judgment  of  court  rendered  by  consent  of  the 
city  authorities,  warrants  were  Issued  by  the  city  under  Laws  1890,  c.  14.  in 
settlement  of  debts  and  liabilities  of  provisional  governments,  the  city  at 
that  thne  being  Indebted  beyond  the  limit  of  4  per  cent,  of  the  value  of  taxable 
property  within  the  city,  fixed  by  Act  Cong.  July  30.  1880.  Held,  that  such 
warrants  were  void,  and  their  collection  could  not  be  enforced  by  mandamus.— 
Martin  v.  Territory,  48  Pac.  106,  5  Okl.  188;  Spencer  v.  Gray,  48  Pac.  110,  5 
OkL216. 
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[b]  (Tex.  Civ.  App.  1S97)  Bonds,  luralid  because  In  excess  of  the  amount 
wbicb  tbe  constitution  at  tbe  time  of  tbeir  issuance  empowered  the  legisla- 
ture to  autborize,  cannot  be  validated  by  curative  legislation.— Mitchell  Cb.  v. 
City  Nat.  Banlt,  39  S.  W.  028. 

[i]  (Wis.  Sup.  1898)  Bonds  issued  by  a  county  in  aid  of  the  construction  of 
a  railroad  in  excess  of  tbe  limit  of  its  indebtedness,  where  the  contract  between 
the  county  and  the  railway  company  is  entire,  cannot  be  scaled  down  to  an 
amount  which  the  county  might  legally  have  contracted  to  pay.— Crogster  t. 
Baytield  Co.,  74  N.  W.  635.  99  Wis.  1. 

VII.  EsTOPrEL. 

[a]  (U.  S.  Sup.  1889)  By  Const.  Colo.  art.  11,  §  6,  the  amount  of  indebted- 
ness which  a  county  can  incur  depends  on  the  amount  of  the  assessed  valuation 
of  the  county.  Act  Feb.  21,  18H1,  authorized  the  issue  of  bonds  and  required 
only  that  they  **shall  not  exceed  the  sum  of  the  county  indebtedness'*  at  the 
date  of  notice  of  election  held  to  decide  the  question  of  such  issue,  such  sum  to 
be  ascertained  by  the  county  commissioners.  There  was  a  recital  in  the  bonds, 
vach  of  which  showed  the  total  amount  of  issue,  that  they  were  **under,  and 
by  virtue  of,  and  in  full  compliance  with,*'  the  statute,  and  that  **all  the  provi- 
sions and  requirements  of  said  act  have  been  fully  complied  with  by  the  proper 
otticers."  etc.,  but  they  contained  no  reference  to  the  constitutional  provision. 
Held,  that  the  county  was  not  estopped  to  make  the  defense  that  the  indebted- 
ness for  which  the  lK)nds  were  issued  was  incurred  after  the  constitutional  limit 
had  lKH»n  reached.— Lalce  Co.  v.  Graham,  9  Sup.  Ct  654,  130  U.  S.  674. 

[b]  (U.  S.  Sup.  1893)  Const.  Colo.  art.  11,  §  0,  forbids  a  county,  under  any 
circumstances,  to  issue  bonds  beyond  a  certain  amount,  and  limits  the  right  to 
issue  lK)nds,  without  a  previous  vote  of  the  qualified  electors  of  the  county,  to 
half  such  amount.  Ilcldj  that  a  purchaser  of  the  bonds  for  value,  and  before 
maturity,  was  oharsed  with  tlie  duty  of  examining  the  county  record  of  in- 
debtedness in  order  to  ascertain  whether  the  bonds  were  lawfully  issued.— 
Sutllff  V.  Board,  13  Sup.  Ct.  318.  147  U.  S.  230. 

[c]  (U.  S.  C.  C.  A.  8th  Circuit,  1898)  Under  the  constitution  and  statutes  of 
Kansas,  which  vest  the  board  of  commissioners  of  a  coimty  with  the  power  to 
settle  and  allow  claims  ajjainst  it,  a  recital  In  bonds  issued  by  a  county  that 
tliey  were  issued  by  the  county  board  in  accordance  with  the  provisions  of  a 
statute  authorizing  counties  to  refund  their  indebtedness  is  a  representation 
that  tlie  debt  refunded  was  Just  and  valid;  and,  as  against  an  Innocent  pur- 
chaser of  such  bonds  in  reliance  upon  this  representation,  the  coimty  is  es- 
topped from  denying  it  for  the  purpose  of  defeating  their  collection.— Board  of 
Com'rs  of  Seward  Co.  v.  .Ktna  Life  Ins.  Co.,  32  C.  C.  A.  585,  90  Fed.  222. 

[dj  (T'.  S.  (\  C.  A.  sih  Circuit.  1898)  A  county  which  issued  bonds  containing 
a  recital  that  they  were  Issued  In  accordance  with  the  provisions  of  a  statute 
authorizing  counties  to  refund  their  Indebtedness  cannot  defeat  recovery  there- 
on, by  a  purchaser  in  open  marlcet  in  reliance  on  such  recitals,  by  proof  that 
there  was  included  therein  a  sum  In  excess  of  the  actual  prior  indebtedness  of 
the  county,  wlilch  was  prohibited  by  the  statute.— Board  of  Com'rs  of  Meade 
Co.  V.  .i:tna  Life  Ins.  Co.,  32  C.  C.  A.  GOO.  90  Fed.  237. 

[e]  (Iowa  Sup.  ISTO)  The  person  who  becomes  a  creditor  of  a  municipal  cor- 
poration must,  at  his  peril,  take  notice  that  Its  Indebtedness  is  not  in  excess  of 
the  constitutional  limitation.— French  v.  City  of  Burlington,  42  Iowa,  614. 

[f]  (Or.  Sup.  1898)  A  county,  by  receiving  benefits,  is  not  estopped  to  as- 
sert the  invalidity  of  warrants  issued  in  excess  of  the  constitutional  limit  of 
Indebtedness.— Municipal  Sec.  Co.  v.  Baker  Co.,  54  Pac.  174. 

fpj  (Or.  Sup.  1898)  The  fact  of  payment  of  claims  allowed  beyond  the  con- 
stitutional limit  of  a  county's  Indebtedness  will  not  estop  taxpayers  or  the 
county  from  asserting  the  Invalidity  of  other  claims  of  the  same  nature  out- 
standing, since  county*  officials  have  no  power  of  ratification  as  to  such  liabili- 
th^s.— Municipal  Sec.  Co.  v.  Baker  Co.,  TA  Pac.  174. 

[h]  (Utah  Sup.  1897)  A  county  Is  not  estopped  to  deny  that  any  county  war- 
rant Is  beyond  the  debt  limit  fixed  by  Const,  art.  14,  §  3,  though  the  claim 
for  which  It  was  Issued  was  properly  audited,  and  the  warrant  duly  Issued 
and  ceitified  to  be  within  the  debt  limit.— Frltsch  v.  Board,  47  Pac.  1026,  16 
rtah,  83. 
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YUI.  Levy  and  Assessment. 

[a]  (Cal.  Sup.  1895)  Under  Const,  art.  11",  §  18,  providing  that  a  city  shall 
not  incur  liabilities  in  any  year  in  excess  of  the  revenue  for  that  year  without 
the  consent  of  two-thirds  of  tlie  qualified  electors,  a  levy  and  assessment  for 
liabiliUes  so  incurred  Is  void.— Smith  v.  Broderick,  40  Pac.  1033.  107  Cal.  644. 

[b]  (HI.  Sup.  1878)  Where  the  Indebtedness  of  a  city  exceeds  the  constitu- 
tional limit,  it  will  be  enjoined  from  the  levy  and  collection  of  a  tax  for  the 
purpose  of  paying  an  additional  indebtedness  In  violation  of  the  constitution. 
— HoweU  Y.  City  of  Peoria,  90  111.  104. 

IX.  Liability  op  City  for  Damages. 

[a]  Where  a  contract  made  by  the  board  of  education  of  a  city  has  been  car- 
ried out  as  far  as  it  can  be  without  creating  an  indebtedness  which  such  board 
has  been  legally  prohibited  from  creating,  it  is  not  liable  for  damages  for  fail- 
ure or  refusal,  or  its  Inabilitj',  to  further  carry  out  such  contract,  so  long  as 
its  want  of  authority  to  create  such  additional  indebtedness  continues. 

— (Okl.  Sup.  1897)     Peck-WUliamson  Heating  &  Ventilating  Co.  v.  Board  of 
Education  of  aty  of  Oklahoma  City,  50  Pac.  236,  6  Okl.  279; 
(Pa.  Sup.  1888)     Dhrew  v.  City  of  Altoona,  15  Ati.  630,  121  Pa.  401. 

[b]  C^^ash.  Sup.  1897)  Where  a  city  has  no  power  to  contract  for  improve- 
ments to  be  paid  out  of  the  general  fund,  it  is  not  liable  for  failure  to  provide 
a  special  fund.— German- American  Sav.  Bank  v.  City  of  Spokane,  49  Pac.  542. 


(93  Fed.  931.) 

ST.  PAUL  FIRE  &  MARINE  INS.  CO.  v.  KNICKERBOCKER  STEAM 

TOWAGE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    April  26,  1899.) 

No.  243. 

1.  Marine  Insurance— Construction  of  Policy. 

A  marine  policy  permitted  a  tug  to  navigate  the  waters  of  Long  Island 
Sound  and  shores  and  "all  inland  and  Atlantic  Coast  waters  of  the  United 
States,  and  all  waters  adjacent,  connecting,  or  tributary  to  any  of  the 
above  waters."  The  policy  also  provided  that  any  deviation  beyond  the 
limits  named  should  not  avoid  the  policy,  but  that  no  liability  should  exist 
during  such  deviations,  and  "upon  the  return  of  said  vessel  within  the 
limits  named  herein"  the  policy  should  be  and  remain  in  full  force  and 
effect  The  tug  went  without  the  waters  described  to  Mexico,  thence  with 
a  tow  she  started  for  New  York,  and  when  off  Charleston  Bay,  standing 
in  for  a  supply  of  coal,  was  wrecked  on  a  shoal  about  1^  miles  from  the 
nearest  mainland.  Held,  that  the  place  of  loss  was  in  the  "Atlantic  Coast 
waters  of  the  United  States,"  and  was  covered  by  the  policy. 
2.  Same— Conditions— OvERiNsuRANCE. 

A  policy  of  marine  insurance  provided  that  It  should  be  void  if  other 
insurance  was  made  on  the  vessel  exceeding  $50,000.    The  policy  also 
provided  that.  In  the  event  of  a  deviation  from  certain  waters,  the  policy 
should  be  suspended,  and  take  effect  on  return  to  such  waters.    The  tug, 
desiring  to  go  outside  of  the  waters  designated,  applied   to  defendant 
company  for  permission  and  indorsement  on  the  policy,  which  was  re- 
fused.   Thereafter  it  took  out  a  policy  In  another  insurance  company, 
wbJcbf  with  the  policies  then  existing,  would  have  exceeded  the  prescribed 
limits.     The  latter  policy  provided  that,  if  the  assured  had  other  Insur- 
ance prior  In  date,  the  company  should  be  liable  only  for  so  much  as  the 
amount  of  the  prior  insurance  was  deficient  towards  covering  the  proper- 
tr  Insured.     This  prior  insurance  was  to  the  total  value  of  the  vessel. 
ffeld  that,  ks  such  latter  policy  could  take  effect  only  on  the  suspension 
iif  the  other  policies,  and  was  at  once  suspended  upon  the  revival  of  the 
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Other  policies  on  a  return  within  the  limits,  there  was  at  no  time  insur- 
ance In  effect  more  than  the  agreed  amount,  and  the  policy  sued  on  wa* 
not  void  for  overlnsurance.    • 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

Eugene  P.  Carver  (Edward  E.  Blodgett,  on  the  brief),  for  plaintiff 
in  error. 

Orville  D.  Baker,  for  defendant  in  error. 

Before  PUTNAM,  ALDRICH,  and  BROWN,  District  Judges. 

BROWN,  District  Judge.  Ttis  suit  is  upon  a  marine  policy  on  the 
tug  B.  W.  Morse.  The  policy  runs  for  the  term  of  one  year  from  May 
1,  1893,  to  May  1,  1894,  "unless  sooner  terminated  or  made  void  by 
conditions  hereinafter  expreseed."  The  loss  occurred  on  October  10, 
1893,  within  the  term  of  the  policy.  The  tug  was  "privileged  to  use 
and  navigate  the  port,  bays,  and  harbor  of  New  York,  East  and  North 
or  Hudson  rivers,  waters  of  New  Jersey,  Long  Island  Sound,  and 
shores,  and  waters  as  far  as  New  Bedford,  and  all  inland  and  Atlan- 
tic Coast  waters  of  the  United  States,  and  all  waters  adjacent,  con- 
necting, or  tributary  to  any  of  the  above  waters,  but  not  beyond  said 
waters,  and  tow  vessels  to  and  from  sea,  and  search  for  vessels  at 
sea.  according  to  the  custom  of  the  port  of  New  York." 

Tne  questions  in  this  case  arise  from  the  fact  that  the  tug,  durio); 
the  term  of  the  policy,  went  without  the  waters  described,  on  a  voy- 
age from  New  Y'ork  to  Nassau,  thence  to  Havana,  thence  to  Progresso, 
Mexico,  whence,  with  a  schooner  in  tow,  she  started  on  October  4. 
1893,  bound  for  New  York.  On  this  voyage,  the  tug  reached  latitude 
31.35  N.,  and  longitude  79.40  W.,  on  October  9th,  and  then  stood  in 
for  Charleston  bar  and  harbor  for  a  supply  of  coal,  and  on  the  next 
day,  October  10th,  was  wrecked  on  Pumpkin  Hill  shoal,  about  1| 
miles  from  the  nearest  mainland,  and  became  a  total  loss.  The  circuit 
court  found  "as  matter  of  fact,  under  the  proper  construction  of  the 
policy,  that  the  place  of  loss  was  covered  by  the  policy,  and  that  it  was 
in  Atlantic  Coast  waters  of  the  United  States.'^  The  assured  contends 
that  the  test  of  liability  is  purely  geographical,  and  that  if  at  the 
time  of  loss  the  vessel  was  actually  within  the  geographical  limits 
described  in  the  policy  the  insurer  is  liable.  The  following  provision 
is  relied  upon : 

"Any  deviation  beyond  the  limits  named  In  this  policy  shall  not  void  thl» 
policy,  but  no  liability  shall  exist  during  such  deviation;  and,  upon  the  return 
of  said  vessel  within  the  limits  named  herein,  this  policy  shall  be  and  remain 
in  full  force  and  effect" 

In  this  opinion  we  will  use  the  terms  "plaintiff"  and  "defendant" 
to  indicate  the  relation  of  the  parties  in  the  original  suit. 

The  defendant  contends  that  the  tug  had  deviated  from  the  waters 
covered  by  the  policy,  and  had  not  returned  thereto,  within  the 
terms  of  said  policy,  so  as  to  be  covered  by  it.  It  is  urged  that  the 
putting  in  of  the  tug  to  Charleston  was  but  an  incident  of  her  voyage 
from  Progresso  to  New  York,  and  that,  as  she  had  not  completed  the 
voyage  on  which  she  was  engaged,  she  was  lost  on  a  voyage  not 
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covered  bj  the  policy  in  suit.  We  hare  then  to  determine  whether 
the  parties  to  the  present  contract  intended  to  cover  losses  occur- 
ring in  defined  geographical  limits  within  the  period  of  the  policy,  or 
whether  they  contracted  with  reference  to  voyages  from  place  to 
place  within  these  limits,  excluding  losses  occurring  within  the  spec- 
ified time  and  place  upon  voyages  to  and  from  ports  without  the 
specified  limits.  So  far  as  we  can  see,  there  is  no  prima  facie  bal- 
ance of  probability  in  favor  of  either  contention.  Voyage  policies 
and  time  policies  are  equally  recognized  in  law,  and  a  time  policy 
has  no  necessary  reference  to  any  specified  voyage  or  voyages.  In 
fact,  the  printed  form  used  by  the  parties  seems  to  have  been  designed 
for  a  time  policy  applicable  to  special  waters  without  regard  to  voy- 
ages.   As  originally  printed  it  read: 

"Privilejjed  to  use  and  navigate  the  port,  bays,  and  harbor  of  New  York, 
East  and  North  or  Hudson  rivers,  waters  of  New  Jersey,  Long  Island  Sound, 
and  shores, 

and  aU  waters  adjacent,  connecting,  or  tributary  to  any  of  the  above  waters, 
but  not  beyond  said  waters,  and  tow  vessels  to  and  from  sea,  and  search  for 
vessels  at  sea,  according  to  the  custom  of  the  port  of  New  York." 

The  waters  named  are  such  that  their  limits  both  towards  the  land 
and  towards  the  sea  are  reasonably  ascertainable.  While  there  may 
be  some  uncertainty  as  to  the  location  and  extent  of  '^waters  adja- 
cent, connecting,  or  tributary,'*  yet  it  is  apparent  that  these  words 
are  for  the  benefit  of  the  assured,  and  to  avoid  a  too  rigid  applica- 
tion of  the  restriction  to  the  limits  previously  named.  Though  it 
might  in  some  cases  be  necessary  to  refer  to  the  intended  employment 
of  the  vessel,  in  order  to  determine  whether  she  were  within  '^waters 
adjacent,  connecting,  or  tributary,"  the  possible  necessity  for  such 
an  incidental  inquiry  does  not  disturb,  but  tends  rather  to  confirm, 
the  opinion  that  the  original  printed  form  covers  the  vessel  in  limits 
determined  by  geographical  description  rather  than  by  reference 
to  voyages.  Were  the  case  before  us  upon  the  printed  form  without 
written  additions,  and  had  the  loss  occurred  in  the  waters  named 
therein,  we  should  have  no  doubt  of  the  correctness  of  the  plain- 
tiffs contention.  We  have  then  to  inquire  as  to  the  effect  of  the 
written  addition  of  the  words,  "and  winters  as  far  as  New  Bed- 
ford, and  all  inland  and  Atlantic  Coast  waters  of  the  United  States." 
A  difficulty  arises  from  the  words,  "and  all  inland  and  Atlantic 
Coast  waters  of  the  ITnited  States."  Defendant's  counsel  argues 
that  these  words  are  to  be  taken  conjunctively,  and  mean  merely 
such  of  the  coast  waters  as  are  inland  waters.  We  cannot  so 
interpret  the  clause,-  since  this  is  in  effect  to  reject  the  words  "At- 
lantic Coast"  as  surplusage.  The  difficulty  is  in  applying  as  a 
designation  of  geographical  limits  words  so  indefinite  as  "Atlantic 
Coast  waters  of  the  United  States."  W>re  it  necessary  in  this  case 
to  determine  at  w^hat  point  on  her  voyage  from  Progresso  the  vessel 
entered  the^e  waters,  or  were  it  a  question  of  defining  the  easterly 
boundary  of  these  waters,  serious  doubts  might  arise  under  the  terms 
of  the  contract.  If  a  marine  league  were  taken  as  the  measure  of 
the  breadth  of  these  waters,  it  might  exclude  the  vessel  on  a  voyage 
frwn  port  to  port  within  the  Atlantic  Seaboard,  even  though  she  were 
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on  the  usual  course  between  these  ports.  It  might  exclude  the  vessel 
when  driven  off  the  coast  by  stress  of  weather.  Therefore  there 
would  be  reason  in  holding  these  words  to  mean  those  waters  usually 
employed  by  vessels  in  voyages  in  the  coasting  trade  between  ports 
on  the  Atlantic  Coast,  and  that  a  vessel  properly  pursuing  such  a 
voyage  must  be  assumed  to  be  within  the  Atlantic  Coast  waters, 
though  at  times  scores  of  miles  from  shore.  The  waters  would  then 
be  marked  out,  not  by  any  particular  voyage  of  any  particular  vessel, 
but  by  the  usual  course  of  trade.  Conceding,  however*  that  this  con- 
tract of  insurance  contains  terms  which  would  in  some  cases  be  diffi- 
cult of  application,  a  recognition  of  these  difficulties  does  not  lead  to 
the  adoption  of  the  defendant's  view  that  the  policy  must  be  considered 
as  if  it  covered  a  series  of  voyages,  since  by  adopting  this  construction 
we  fall  into  new  difficulties  in  adapting  it  to  the  contemplated  busi- 
ness. Referring  to  the  contract  for  provisions  as  to  the  employment 
of  the  tug,  we  find: 

''Warranted  by  the  assured  to  be  employed  exclusively  In  the  towing  and 
wrecking  business,  ♦  ♦  ♦  to  be  used  mainly  for  general  towing  purposes, 
♦  ♦  ♦  and  tow  vessels  to  and  from  sea,  and  search  for  vessels  at  sea,  ac- 
cording to  the  custom  of  the  port  of  New  York." 

In  construing  this  policy  according  to  the  nature  of  the  business, 
we  must  first  bear  in  mind  that  this  business  requires  neither  a  port 
of  lading  nor  a  port  of  discharge.  It  is  apparent,  we  think,  that  the 
parties  did  not  have  in  mind  that  the  tug  should  be  solely  engaged  in 
a  series  of  voyages  from  port  to  port  in  the  coastwise  trade.  The 
business  of  towing  might  call  for  a  long 'succession  of  trips,  whicli 
could  not  be  deemed  voyages  in  the  ordinary  sense.  The  wrecking 
business  contemplated  by  the  contract  might  involve  her  in  risks  dif- 
fering greatly  from  those  of  ordinary  coastwise  voyages  from  port  to 
port.  Between  these  trips  she  may  have  no  necessity  to  make  port, 
save  for  supplies  and  repairs.  We  cannot  construe  the  policy  in  such 
manner  as  to  impose  upon  her  idle  entries  into  port  that  would  be  of  no 
service  and  might  lessen  her  earning  power.  The  fact  that  the  busi- 
ness differs  so  greatly  from  that  of  a  carrying  trade,  where  the  parties 
contemplate  a  terminus  a  quo  and  a  terminus  ad  quem,  renders  it 
highly  probable  that  only  geographical  limits  were  intended.  TOie 
language  of  the  policy  is  apt  to  express  such  an  intention.  See  Hen- 
nessey V.  Insurance  Co.,  28  Hun,  98.  In  ordinary  voyage  policies,  it 
is  not  contemplated  that  there  shall  be  a  departure  from  the  defined 
course.  Here,  however,  the  parties  not  only  contemplated  departures 
from  the  described  waters,  but  expressly  provided  for  them  by  say- 
ing that  they  should  not  void  the  policy;  providing,  also,  that  the 
policy  should  be  in  full  force  upon  "the  return  of  said  vessel  within 
the  limits  named  herein."  As  in  cases  of  doubt  construction  should  be 
favorable  to  the  assured,  the  defendant  has  the  burden  of  satisfying 
us  that  the  words  "return  within  the  limits"  are  equivalent  to  the 
words  "return  to  a  place  of  good  safety  within  the  limits";  in  other 
words,  that  the  word  "return"  used  in  this  policy  of  marine  insurance 
has  a  technical  meaning  and  connotes  a  place  of  good  safety.  We  find 
no  evidence  or  legal  authority  that  would  justify  us  in  giving  it  such 
a  meaning  in  this  case.     On  the  contrary,  considering  the  fact  that  the 
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instrument  is  one  drawn  by  an  insurance  company,  we  think  that,  had 
a  return  to  a  place  of  good  safety  been  intended,  the  company  would 
not  have  failed  for  lack  of  apt  words  or  skill  of  expression  to  employ 
unequivocal  and  definite  terms  to  express  its  intention.  There  is  a 
wide  difference  between  a  return  to  certain  waters  and  a  return  to 
places  of  good  safety  within  those  waters,  and  the  assured  is  entitled 
to  the  full  benefit  of  that  difference.  Should  we  hold  that  after  a 
suspension  the  policy  revives  only  upon  a  return  to  a  place  of  good 
safety,  at  the  end  of  a  voyage  begun  without  the  limits,  we  should  con- 
strue the  contract  not  according  to  the  tug's  whole  business,  but  ac- 
cording only  to  that  part  in  which  she  engages  in  a  full  voyage  from 
port  to  port.  A  proper  construction  must  be  one  that  provides  for  her 
entire  business.  If  voyages  are  disregarded,  and  only  geographical 
limits  are  provided  for,  the  contract,  so  construed,  is  adequate  to  all 
the  requirements  of  the  business.  The  original  printed  form  seems 
appropriate  to  meet  these  requirements,  and  we  are  of  the  opinion  that 
the  written  additions  do  not  indicate  an  intention  in  the  present  case 
to  change  the  character  of  the  contract  set  forth  in  the  printed  form. 
We  can  derive  no  aid  from  the  cases  of  Mark  v.  Insurance  Co.,  13 
C.  C.  A.  157,  64  Fed.  804,  and  Insurance  Ck).  v.  O'Connell,  29  C.  C.  A. 
624,  86  Fed.  150,  as  they  differ  so  materially  from  the  case  before  us 
as  to  be  inapplicable  as  precedents.  Whatever  may  be  the  difficulty 
in  interpreting  the  words  "Atlantic  Coast  waters"  in  cases  where  the 
easterly  boundary  is  in  question,  no  such  difficulty  arises  as  to  the 
western  boundary.  There  is  no  need  for  reference  to  any  voyage  to 
detemune  whether  a  vessel  was  wrecked  in  Atlantic  Coast  waters,  if 
she  were  wrecked  on  the  Atlantic  shores  of  the  United  States,  or  upon 
a  shoal  situated  a  mile  and  a  half  from  the  mainland,  as  was  here  the 
case.  The  popular  meaning  of  the  terms,  as  well  as  the  meaning  that 
has  reference  to  the  three-mile  limit  and  that  which  has  reference  to 
the  usages  of  the  coasting  trade,  are  all  properly  applicable  to  the  place 
where  this  vessel  was  wrecked. 

W^e  agree,  therefore,  with  the  finding  of  the  circuit  court,  "as  matter 
of  fact,  under  the  proper  construction  of  the  policy,  that  the  place  of 
loss  was  covered  by  the  policy,  and  that  it  was  in  Atlantic  Coast 
waters  of  the  United  States."  We  are  also  of  the  opinion  that  the 
facts  found  by  the  court  below  raise  no  question  of  the  seaworthiness 
of  the  vessel  at  the  time  the  policy  in  suit  reattached  on  her  return 
from  without  the  limits. 

The  defendant  next  contends  that  the  policy  in  suit  was  avoided 
by  other  insurance,  in  violation  of  the  following  provision: 

**It  Is  also  agreed  that  this  policy  shaU  become  void  if  any  other  insurance 
is  or  shaU  be  made  upon  the  vessel  Interested,  hereby  insured,  which,  together 
wlUi  this  insurance,  shaU  exceed  the  sum  of  fifty  thousand  doUare/* 

It  appears  that  during  or  before  the  time  covered  by  the  general 
voyage  from  New  York  out  and  return,  and  before  the  loss  of  the 
tug,  the  plaintiff  applied  to  the  defendant  company  for  permission  and 
requested  an  indorsement  on  this  policy  for  the  general  voyage  above 
described,  which  was  refused;  and  that  thereafter,  on  or  about  Septem- 
ber 21,  1893,  the  plaintiff  took  out  a  policy  in  the  Atlantic  Mutual 
Insurance  Company  for  |17,500.    It  is  contended  that  thereby  the 
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]>laintiff  exceeded  the  permitted  insurance.  It  is  agreed  that  at  the 
date  of  the  issue  of  the  Athmtic  policy  there  was  |45,000  of  insurance 
on  the  vessel,  other  than  the  |5.006  policy  in  suit.  Each  of  the 
polities  was  based  upon  an  agreed  valuation  of  f 50,000,  and  the 
ix)licie6  in  the  aggregate  reached  that  amount.  So  that  prior  to  Sep- 
tember 21,  189.*^,  there  was  |50,000  insurance,  exclusive  of  the  At- 
lantic policy.  The  loss  occurred  during  the  term  covered  by  all  the 
polities.      The  Atlantic  policy  contained,  however,  the  following: 

**I*rovide(l  always,  and  it  Is  lierel>y  further  agreed,  that  if  the  said  assured 
shaH  have  made  any  other  assurance  upon  the  premises  aforesaid,  prior  In  day 
of  date  to  this  policy,  tlien  the  said  Atlantic  Afutual  Insurance  Company  shall 
l)e  answerable  only  for  so  much  as  the  amount  of  such  prior  assurance  may 
l»e  deficient  towards  fully  covering  the  premises  hereby  assured." 

As  the  prior  assurance  was  to  the  total  value  of  the  vessel,  and 
was  in  effect  at  the  time  and  place  of  loss,  it  is  evident,  we  think, 
that  the  express  terms  of  the  Atlantic  policy  excluded  it  from  liabil- 
ity, since  there  was  no  deficiency.  By  its  terms,  the  Atlantic  policy, 
under  the  existing  state  of  facts,  could  take  efftn^t  only  upon  suspen- 
sion of  the  other  ])olicies,  and  was  at  once  suspended  upon  the  re- 
vival of  the  other  policies  upon  a  return  within  the  limits,  so  that 
at  no  time  was  theiv  in  effect  more  than  the  agreed  sum  of  f 50,000. 
The  policy  in  suit,  therefore,  was  not  void  for  overinsurance,  nor  can 
the  defendant  reduce  its  liability  by  any  claim  for  contribution  by 
the  Atlantic  company.  The  fact  that  the  defendant  had  refused  per- 
mission to  employ  the  tug  outside  the  peimitted  waters  we  think  im- 
material. The  rights  of  the  parties  were  fixed  by  the  contract  con- 
tained in  the  policy  in  suit,  and  neither  the  refusal  of  the  defendant 
c<mipany  to  enlarge  its  liability,  nor  the  act  of  the  plaintiff  in  insuring 
risks  not  covered  by  the  former  policy,  can  affect  the  construction  of 
the  contract  in  question,  or  restrict  the  legal  obligations  thereby 
incurred. 

The  judgment  of  the  circuit  court  is  aflQrmed,  with  interest,  and  the 
Knickerbocker  Steam  Towage  Company,  defendant  in  error,  is  award- 
ed the  costs  of  this  court. 


(93  Fed.  958.) 

SIMONDS  ROLLIXO-MACH.  CO.  v.  HATHORN  MFG.  CO.   et  aL 

IIATHORN  MFG.   CO.  et  al.  v.   SIMONDS  ROLLING-MACH.   CO. 

(Circuit  Court  of  Appeals,  First  Circuit    April  25,  1899.) 

Xos.  20)0  and  261. 

1.  Patents— Anticipation— Presumptions. 

On  a  question  of  anticipation,  if  the  identity  of  methods  and  results  Is 
doubtful,  the  doubt  must  l)e  resolved  In  favor  of  the  successful  patentee, 
who,  in  a  practical  way,  has  materially  advanced  the  art. 

2.  Same. 

A  patent  for  a  machine  for  making  leaden  bullets  and  shot  by  rollingr 
or  forging  the  piece  of  lead  between  cylindrical  dies,  the  edges  of  which 
are  sharpened  to  cut  away  surplus  material,  held  not  to  have  anticipated 
an  invention  for  forging  metal  articles  which  are  circular  in  cross  sec- 
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tlon,  such  as  oar  axles,  etc.,  which  operates  by  forplng  the  hot  metal  and 
spreading  or  crowding  away  the  surplus  material,  and  compacting  the 
outer  surface  of  the  article  forged. 
S.  Same— Dies  for  Forging  Metal  Articles. 

The  Simonds  patent.  No.  310.754,  for  improvements  in  dies  for  forging 
articles  circular  in  cross  section,  such  as  car  axles,  etc.,  hrl'l  not  anticipated 
by  the  Bundy  English  patent  of  May  1,  180*5.  for  ^'machines  or  instt'uments 
for  making  leaden  bullets  and  other  shot,"  and  also  held  valid  and  in- 
fringed as  to  claim  1. 
•i  Same— Anticipation. 

The  Simonds  patent.  Xo.  419,2i)2.  for  a  method  of  making  rolled-metal 
forgings  that  are  circular  in  cross-sectional  area,  held  not  anticipated  by 
the  Bundy  Knglish  patent  of  May  1,  180(>,  and  also  held  valid  and  in- 
fringed. 

5.  Same— Joint  and  Several  Defendants. 

Where  tlie  suit  is  brought  against  a  corporation  and  certain  individual 
defendants,  and  infringement  Is  found,  the  decree  need  not  be  limited  to 
the  joint  infringement  of  all  the  defendants,  but  may  also  go  against  the 
individual  defendants  for  their  several  individual  infringements. 
90  Fed.  201.  modified. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

Fi-ederick  P.  Fish  and  William  K.  Richardson,  for  Simoude  Rolling- 
Mach.  Co. 

lienjaiiiin  I^hillips  (T.  Hart  And3rson,  on  the  brief),  for  Hathom 
Mfj;.  Co.  and  others. 

Before  COLT,  Circuit  Judge,  and  WEBB  and  ALDRICH,  District 
Judges. 

COLT,  Circuit  Judge.  This  suit  was  brought  for  infringement  of 
two  patents,  No.  319J54,  dated  June  9,  1885,  and  No.  419,292,  dated 
January  14,  1890.  The  first  patent  was  issued  to  (leorge  F.  Simonds 
for  dies  **for  forging  articles  circular  in  cross  section,"  such  as  car 
axles,  and  the  second  to  the  complainant,  as  assignee  of  Simonds, 
for  the  method  of  making  irregular  shaped  metal  articles,  or  "of 
making  wrought-metal  forgings  that  are  circular  in  dross-sectional 
area.''  The  court  below  held  that  the  first  claim  of  the  die  patent  was 
limited  to  irregular  shaped  articles,  and  did  not  cover  dies  for  making 
balb;  that  the  second  claim  must  be  strictly  construed,  and  therefore 
was  not  infringed;  and  that  the  method  patent  was  valid,  and  infringed 
by  the  defendants.  90  Fed.  201.  The  complainant  appeals  from  so 
much  of  the  decree  below  as  limits  the  scoik?  of  the  first  claim  of  the 
die  patent,  and  holds  that  the  defendants  do  not  infringe  the  sec- 
ond claim.  The  defendants  appeal  from  so  much  of  the  decree  as  de- 
clares that  they  infringe  the  first  claim  of  the  die  patent  and  the 
method  patent. 

It  is  apparent  that  the  method  and  the  die  patents  are  not  for  the 
same  invention.  The  former  covers  the  method,  irrespective  of  the 
specific  means  or  instrumentalities  employed;  the  latter  covers  cer- 
tain specific  features  of  dies  used  in  carrying  out  the  method.  These 
are  distinct  inventions.  The  main  defense  to  both  patents  relied 
upon  in  the  court  below  and  on  this  appeal  is  the  alleged  anticipa- 
tion of  Simonds'  method  and  dies  by  the  prior  English  patent  granted 
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to  William  Bundy.  Preliminary  to  the  consideration  of  this  qnestion, 
it  may  be  observed  that  Simonds'  method  was  radically  new  in  the  \ 

metal-forging  art.    It  revolutionized  the  branch  of  the  art  to  which  ; 

it  relates.    It  is  practically  and  commercially  successful.    The  Si-  j 

monds  method  patent  is  for  "making  wrought-metal  forgings  which 
are  circular  in  cross-sectional  area.''  It  deals  with  the  forging  of 
hot  metal.  It  contains  a  description  of  the  method,  the  mode  of  oper- 
ation, and  refers  to  diiferent  forms  of  dies  which  may  be  employed 
in  carrying  out  the  method.  The  dies  illustrated  in  the  drawings 
are  so  shaped  as  to  roll  balls,  car  axles,  and  other  articles  circular 
in  cross  section.  The  dies  are  used  in  pairs,  and  have  raised  working 
parts.  They  rotate  and  shape  the  blank  between  them.  They  travel 
in  parallel  lines  in  opposite  directions.  At  the  beginning  of  the 
operation  the  forward  ends  of  the  dies  are  opposite  one  another,  and 
at  the  end  of  the  operation  the  rear  ends  are  opposite  one  another. 
The  complainant's  expert,  Mr.  Livermore,  gives  a  clear  description  of 
the  Simonds  method  and  dies: 

**Briefl.T  stated,  the  method  consists  In  acting  projeressively  upon  different 
parts  of  the  surface  of  the  blank,  the  point  of  action  traveling  around  the  cir- 
cumference of  the  blank,  and  at  the  same  time  traveling  lengthwise  of  the 
blank;  or,  In  other  words,  being  In  a  spiral  path  around  the  blank,  beginning 
at  some  point  between  the  ends  of  what  Is  to  be  the  finished  forging,  and  ex- 
tending gradually  towards  the  ends  thereof.  The  action  at  each  point  con- 
sists in  straining  or  spreading  or  crowding  the  surplus  metal  of  the  blank 
towards  the  ends,  and  at  the  same  time  compressing  the  metal  that  remains  in 
the  finished  forging  to  the  exact  form  required  at  that  point.  Thus,  at  any 
given  moment  between  the  beginning  of  the  operation  on  the  blank  and  the 
completion  of  a  forging  there  Is  a  portion  of  the  length  of  the  forging  that  has 
been  brought  to  the  final  shape,  and  the  remainder  is  at  this  time  completely 
unformed;  and  as  the  operation  continues  the  length  of  the  finished  portion 
Is  extended  towards  the  ends,  until  finally  the  entire  length  has  been  com- 
pleted, the  end  portion  being  finished  at  the  last  round  of  the  spirally  travel- 
ing, spreading,  and  compressing  action."  **The  dies  are  constructed  to  be  used 
in  pairs  in  a  machine  In  which  they  are  caused  to  travel  In  relatively  opposite 
directions,  the  distance  between  the  dies,  generally  speaking  (or,  more  ac- 
curately, the  maximum  distance  between  the  working  portions  of  the  dies), 
being  substantially  equal  to  the  diameter  of  the  blank;  so  that,  without 
taking  into  account  the  shaping  effect  of  the  dies,  their  action  in  traveUng 
one  past  the  other  upon  the  blank  between  them  Is  to  rotate  or  roll  the  blank 
much  as  a  pencil  Is  rolled  between  the  hands  of  a  person  when  sliding  one 
hand  along  the  other,  with  the  pencil  lying  between  the  two  and  at  right 
angles  to  the  line  of  movement.  The  two  dies  stand,  at  the  beginning  of  the 
rolling  operation,  with  their  forward  ends  directly  opposite  one  another,  and 
during  the  roUIng  movement  one  die  has  passed  completely  over  the  other,  so 
that  at  the  end  of  the  rolling  operation  the  rear  ends  of  the  dies  are  opposite 
one  another."  *'The  dies  have  raised  working  parts,  which  act  upon  and 
shape  the  blank  rolling  between  them,  said  raised  parts  of  the  dies  having  a 
groove  or  channel  extending  lengthwise  thereof,  the  cross-sectional  shape 
of  the  bottom  of  which  channel  Is  the  same  as  the  longitudinal  outline  to  be 
imparted  to  the  forging;  so  that,  if  a  finished  forging  were  roUed  along  in 
the  channel  of  the  die,  Its  line  of  roHing  contact  would  fit  the  channel. 
♦  ♦  ♦  These  channels  are  not,  however,  of  full  width  for  the  fuU  length 
of  each  die,  but  are  of  full  width  only  at  the  rear  end  of  the  die,  the  sides 
of  the  channeled,  raised  portions  being  cut  away  on  diagonal  lines,  which 
converge  from  the  rear  end,  where  the  channel  is  of  full  width,  towards  the 
front  end  of  the  die.  where  the  channel  substantially  vanishes  by  reason  of 
the  cutting  away  of  Its  sides.  The  raised  portion  of  the  dies  along  the  sides 
of  the  channel  are  cut  away  upon  planes  that  slope  outward  and  downward 
from  the  line  of  intorsf^ctlon  with  the  channel.     ♦     ♦     ♦    The  surface  of  the 


Digiti 


zed  by  Google 


SIMONDS    ROLLTNG-MArH.  CO.  V.   HATHORN    MFG.  CO.  2i 

bottom  of  the  channel  ♦  ♦  ♦  is  called  the  'forming  surface'  of  the  die, 
as  It  imparts  to  the  forging  the  exact  form  or  shape  that  is  desired;  while 
the  sloping  diverging  surfaces  at  the  sides  of  the  forming  channel  •  ♦  • 
are  called  *reducing*  and  'spreading*  surfaces,  as  they  serve  in  the  operation 
of  the  die  to  crowd  the  surplus  metal  of  the  blank  towards  the  ends  of  the 
forging,  leaving  only  the  metal  which  conforms  to  the  shape  of  the  bottom 
of  the  channel." 

Dr.  Coleman  Sellers,  complainant's  expert,  says,  respecting  the 
Simonds  method: 

**It  is  evident  that  the  advantage  to  be  derived  from  this  metliod  of  rolling 
is  that  steel  can  be  worked  at  the  lowest  forging  heat,  precisely  as  a  black- 
smith would  work  it,  and  by  means  of  dies  that  put  no  undue  strain  upon 
the  metal,  but  give  the  work  necessary  for  a  compact  forging." 

The  claim  of  the  method  patent  is  as  follows: 

•The  method  herein  described  of  making  rolled-metal  forgings  by  acting 
upon  an  parts  of  a  metal  bar  in  spiral  lines,  so  as  at  each  part  in  succession 
and  upon  such  lines  to  cause  the  bar  to  rotate,  and  to  strain  and  spread  the 
metal  axlaUy,  and  compress  it  to  the  required  shape  and  size." 

The  Bnndy  English  patent  was  granted  in  1806.  It  was  for  an 
invention  of  "machines  or  instruments  for  the  purpose  of  making 
leaden  bullets  and  other  shot."  It  was  not  for  forging  hot  metal. 
It  does  not  appear  that  leaden  bullets  were  ever  made  with  the  Bundy 
machine,  or  that  it  made  any  impression  on  the  art  of  metal  working. 
The  specification  says: 

'The  two  molds,  D,  D,  have  a  groove  or  flute  cut  in  each  of  them  on  the 
side  facing  the  other,— that  is,  upon  the  lower  side  of  tliat  which  is  fixed  to 
the  bar  A,  and  upon  the  upper  side  of  that  upon  the  bed  C, — each  being  half 
a  cylinder,  and  making,  when  closed  together  at  the  two  extremes,  F,  F,  a 
complete  cylindrical  hole,  the  diameter  of  the  ball  intended  to  be  made. 
This  hole  is  continued  regularly  and  equal  from  F  to  (},  the  edges  of  which 
then  taper  gradnaUy  off  to  the  extreme  circumference  of  the  cylinder,  whicli 
terminates  at  the  ends  of  the  molds,  D,  D,  at  H,  H.  Supi>ose,  then,  a  cylin- 
drical piece  of  lead  (or  any  other  proper  substance,  the  en<l  of  which  is  seen 
at  I)  nearly  of  the  same  diameter  (but  not  less)  as  the  cylindrical  hole  in  the 
two  molds,  D,  D,  when  closed  together  at  the  two  extremes,  F,  F,  is  i^aced 
across  and  between  the  two  molds,  D,  D,  at  H,  H.  By  drawing  the  bar, 
A,  A.  A,  horizontally  by  a  parallel  motion  to  the  right,  the  cylindrical  piece 
of  lead  win  be  roUed  and  gradually  pressed  and  cut  away  by  the  sides  of  the 
grooves  or  flutes  In  the  two  molds,  D,  D,  which  are  made  sufficiently  sharp  for 
that  purpose." 

There  is  certainly  a  close  resemblance  between  the  Bundy  dies  for 
making  lead  balls  and  (apparently)  their  mode  of  operation,  and  the 
Simonds  dies  for  forging  balls  and  their  mode  of  operation.  But  the' 
complainant  contends  that  there  are  important  differences,  which  may 
be  stated  as  follows:  Bundy  makes  only  leaden  bullets.  Simonds  forges 
various  articles  circular  in  cross  section  from  a  heated  metal  blank. 
Bundy  cuts  away  the  surplus  lead  by  sharp  cutting  edges,  and  shapes 
the  remainder.  Simonds  spreads  or  crowds  away  the  surplus  hot 
metal,  and  compacts  the  outer  surface  of  the  article  forged.  Bundy 
provides  corrugations  within  the  grooves  to  rotate  the  leaden  balls. 
Simonds  places  his  corrugations  outside  the  grooves  so  as  to  rotate 
the  mass  of  the  heated  blank.  Bundy  made  no  impression  on  the 
art.  Simonds'  patent  is  the  foundation  of  a  new  industry.  We  are 
Dot  prepared  to  say  that  the  cutting  and  molding  of  the  cold  lead 
by  the  llundj  dies  is  the  same  as  the  spreading  and  compacting  of  the 
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hot  metal  by  the  Simonds  forging  dies.  Nor  are  we  fully  convinced 
that  in  mode  of  operation  and  result  the  dies  are  essentially  different. 

If  the  question  of  identity  of  method  and  result  is  doubtful,  the 
doubt  must  be  resolved  in  favor  of  the  successful  patentee,"  who  has 
in  a  practical  way  materially  advanced  the  art.  Washburn  v.  Gould, 
3  Story,  122,  144,  Fed.  Cas.  No.  17,214.  In  Bundy  the  corrugations 
for  causing  the  rolling  of  the  metal  are  located  at  the  bottom  of  the 
forming  groove  of  the  die,  while  in  Simonds'  they  are  located  outside 
the  forming  groove.  It  appears  that  dies  with  Bundy  corrugations 
would  be  inoperative  for  forging  hot  metal.  Further,  Bundy  speaks 
of  the  sides  of  the  grooves  of  the  two  molds  being  ^'sufficiently  sharp'' 
to  press  and  **cut  away''  the  lead.  This  does  not  accurately  describe 
the  Simonds  die  for  spreading,  crowding,  and  compacting  the  surplus 
hot  metal  on  the  outer  surface  of  the  forged  article.  Again,  and  per- 
haps of  greater  consequence,  we  are  not  fully  satisfied  from  the  evi- 
dence in  the  record  relating  to  the  experiments  which  were  made  that 
the  Bundy  patent  describes  practically  operative  means  for  making 
lead  bullets.  It  can,  at  least,  be  said,  we  think,  that  the  Bundy  pat- 
ent does  not  disclose  practically  operative  means  for  forging  metal 
articles  circular  in  cro^s  section.  Upon  the  whole  we  do  not  find 
in  the  Bundy  patent  a  description  of  the  Simonds  method  in  such  **full, 
clear,  and  exact  terms"  as  are  necessarv  to  anticipate  the  Simonds 
patents.  Hanifen  v.  Godshalk  Co.,  2S  (\  C.  A.  507,  84  Fed.  G41);  Heap 
V.  Tremont  &  S.  Mills,  27  C.  C.  A.  31G,  82  Fed.  449,  452;  Consolidated 
Tar-Heating  Co.  v.  American  Electric  Heating  Corp.,  82  Fed.  993, 
1)97,  on  appeal  29  (\  C.  A.  38G,  85  Fed.  6(52,  (>(J5.  As  it  is  not  seri- 
ously  contended  that  any  prior  patent  in  the  forging  art  anticipates 
the  Simonds  method,  it  follows  that  the  Simonds  method  patent  is 
valid,  and  that  the  defendants  infringe  this  patent. 

We  come  next  to  the  die  patent.  This  patent  is  entitled,  **l)ie  for 
forging  metal  articles  circular  in  cross  section."  The  specification 
says  that  the  inventor  has  "invented  certain  improvements  in  faces 
for  car-axle  dies  designed  to  be  used  in  pairs."  The  specification  fur- 
ther says: 

"My  Invention  consists  In  dies  designed  to  be  used  in  pairs,  and  provided 
with  forming  surfaces  raised  upon  tlie  plane  face  of  the  die.  and  with  re- 
ducinK  and  spreading  surfaces  running  diagonal  to  the  line  of  movement  of 
the  die,  and  standing  oblique  to  the  plane  of  the  die.  My  Invention  further 
<*onsist8,  in  providing  the  reducing  and  sprea<ling  surfaces  al>ove  mentioned, 
when  necessary,  with  corrugations  or  Irregularities,  to  engage  the  metal  and 
Insure  the  rotation  of  the  work." 

The  claims  are  as  follows: 

"(1)  Dies  adapted  to  form  metal  articles  circular  In  cross-sectional  area, 
with  the  working  parts  raised  ui)on  a  plane  surface,  and  provide<l  with 
forming  surfaces  running  in  line  with  the  movement  of  the  die,  to  give  the 
shape  required,  and  diverging  reducing  and  spreading  surfaces  to  force  the 
metal  laterally,  substantially  as  described.  (2)  Dies  adapted  to  form  metal 
articles  circular  In  cross-sectional  area,  having  forming  surfaces  to  give  the 
shape  required,  and  reducing  and  spreading  surfaces  to  force  the  metal  later- 
ally, provided  with  corrugations  or  irregularities,  to  engage  the  mass  of  metal 
and  Insure  its  rotation,  substantially  as  set  forth." 

We  agree  with  the  court  below  that  the  second  claim  is  narrow, 
and  is  limited  to  the  corrugations  "substantially  as  set  forth.''     The 
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detendants'  dies  not  having  the  same  corrugations,  or  the  corruga- 
tions located  in  the  same  situation  on  the  dies,  do  not  infringe  this 
claim.  This  does  not  apply  to  Ball  Dies  No.  1,  and  Boot-Calk  Dies  No. 
1,  used  only  by  defendant  Hathorn,  for  they  have  the  corrugations 
in  the  same  location  described  by  Simonde.  As  to  the  first  claim, 
however,  we  do  not  think  it  excludes  dies  for  making  balls,  and  is 
limited  to  dies  for  forging  car  axles,  boot  calks,  and  other  irregular 
shaped  articles  analogous  to  car  axles.  We  are  of  opinion  that 
this  claim  fairly  covers  "dies  for  forging  metal  articles  circular  in 
cross  section/'  substantially  as  described,  and  that  it  embraces  the 
dies  for  forging  balls  which  are  used  by  the  defendants.  This  suit 
was  brought  against  the  Hathorn  Manufacturing  Company  and  three 
individual  defendants.  The  court  below  limited  its  decree  in  favor  of 
the  complainant  to  the  joint  infringement  of  all  the  defendants.  We 
see  no  sufficient  reason,  under  the  present  bill,  why  the  defendant 
Hathorn  should  not  account  for  his  several  or  individual  infringe- 
ments. We  understand  this  to  be  the  general  rule.  Herring  v.  Gage, 
3  Ban.  &  A.  396,  402,  Fed.  Cas.  No.  6,422;  Tatham  v.  Lowber,  4 
Blatchf.  86,  87,  Fed.  Cas.  No.  13,765;  New  York  Grape  Sugar  Co.  v. 
American  Grape-Sugar  Co.,  42  Fed.  455.  The  decree  of  the  circuit 
court  is  modified  as  to  the  construction  of  the  first  claim  of  patent 
No.  319,754,  and  as  to  the  liability  of  defendant  Hathorn  for  his  sev- 
eral infringements,  and  the  case  is  remanded  to  that  court  for  pro- 
ceedings not  inconsistent  with  this  opinion.  Costs  in  this  court  are 
awarded  to  the  complainant,  the  Simonds  Rolling-Machine  Company. 


(93  Fed.  963.) 

WARREN  V.  CASEY  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.     May  1,  1899.) 

No.  29,  March  Term. 

1.  PaTEKTS—InFRINGEMENT— EYKGLA89  CaSES. 

A  patent  for  an  eyeglass  case,  having  a  cover  or  lid  of  stiff  material,, 
bulged  out  in  the  middle,  or  buckled,  so  that  the  edges  thereof  fit  close 
on  the  edges  of  the  front  piece  while  at  the  middle  of  the  cover  room 
is  left  to  fit  over  the  projecting  or  bulged  portion  of  the  front  piece  of  the 
eyeglasses,  held  not  infringed  by  a  case  which,  among  other  differences, 
has  a  flexible  and  resilient  lid,  which  is  not  bulged  or  buckled,  but  has  a 
plain  surface. 
2l  Same— Infringement. 

The  Warren  patent.  No.  589,676,  for  an  eyeglass  case,  construed  as  lim- 
ited in  view  of  the  prior  state  of  the  art  to  the  particular  device  described, 
and  held  not  infringed. 

Appeal  from  the  Circuit  Ck)urt  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

This  was  a  suit  in  equity  by  Roy  L.  Warren  against  John  Casey  and 
others  for  alleged  infringement  of  a  patent  for  a  new  and  improved 
case  for  eyeglasses.  The  circuit  court  held  that 'the  patent  was  void 
for  want  of  invention,  and  was  also  not  infringed,  and  accordingly 
dismissed  the  bill.     91  Fed.  053.     The  complainant  appealed. 


Digiti 


zed  by  Google 


30  86  C.  C.  A.  REPORTS. 

Hector  T.  Fenton,  for  appellant. 
E.  H.  Fairbanks,  for  appellee. 

Before  ACHESON,  Circuit  Judge,  and  BUFFINGTON  and  KIRK- 
PATRICK,  District  Judges. 

KIRKPATRICK,  District  Judge.  The  bill  of  com^aint  in  this 
cause  cbarges  the  defendants  with  infringement  of  letters  patent  of 
the  United  States  No.  589,676,  granted  to  Roy  L.  Warren,  Septem- 
ber 7,  1897,  for  a  new  and  improved  spectacle  case.  The  only  claim 
of  the  patent  is  as  follows,  viz.: 

"As  a  new  article  of  manufacture,  an  eyeglass  case,  comprising  a  pocket, 
composed  of  a  back  plate  and  a  front  plate,  secured  at  three  of  its  edges 
to  the  back  plate;  a  distance  block  in  the  middle  of  the  pocket,  to  hold  the 
front  piece  away  from  the  back  plate,  and  protect  the  nose  piece  of  an  eye- 
glass, the  free  edge  of  the  front  piece  cut  low  to  enhance  the  insertion  and 
removal  of  an  eyeglass;  a  bulged-out  or  buckled  lid  of  stiff  material,  hinged 
to  the  upper  edge  of  the  back  plate  of  the  pocket;  and  a  lock  for  securing  the 
lid  in  a  closed  position,  as  and  for  the  purposes  set  forth." 

The  defenses  interposed  by  the  answer  are  anticipation,  nonpatenta- 
bility,  and  noninfringement. 

A  reference  to  the  file  wrapper  shows  that  the  foregoing  claim  of  the 
patent  was  at  first  rejected  by  the  patent  office  on  reference  to  prior 
patents  granted  Straus  (No.  150,126),  Sewell  q^o.  295,949),  and  to 
Hauck,  Jr.  (No.  426,378).  The  inventor  distinguished  his  device  from 
those  disclosed  in  the  patents  above  referred  to  by  the  lid  or  cover  of 
stiff  material  and  buckled  for  the  purposes  set  forth,  which  his  de- 
vice possessed,  and  which  was  wanting  in  the  others;  and  from  the 
patents  to  Farley  (No.  477,235)  and  to  Closs  (No.  559,438),  which 
showed  distance  blocks,  because  their  addition  to  the  Straus,  Sewell, 
or  Hauck,  Jr.,  would  produce  an  article  different  from  that  described 
in  applicant's  specification.  This  differentiation  being  satisfactory  to 
the  patent  examiner,  the  claim  was  allowed,  and  the  patent  issued. 
Such  allowance  and  issue  carried  with  it  prima  facie  evidence  of 
novelty  and  utility.  Lehnbeuter  v.  Hdthaus,  105  U.  S.  94.  This  pre- 
sumption has  been  strengthened  by  the  testimony  of  one  acquainted 
with  the  trade,  showing  that  the  device  is  popular,  and  has  gone  into 
jijeneral  use.  It  has  not  been  overthrown  by  the  evidence  produced 
on  the  part  of  the  defendants,  resting,  as  it  does,  for  the  most  part 
on  the  patent-office  references.  We  are  of  the  opinion,  upon  the  whole 
case  as  presented  in  the  record,  that  the  patent  is  valid. 

The  specification  of  the  complainant's  patent  describes  the  cover  or 
lid  of  the  spectacle  case  as  '^bulged  out  in  the  middle,  or  buckled  so 
that  the  edges  thereof  fit  close  on  the  edges  of  the  front  piece,  while* 
at  the  middle  of  the  cover  or  lid  is  left  room  to  fit  over  the  projecting 
or  bulged-out  portion  of  the  front  piece.  This  cover  or  lid  of  stiff 
material,  when  closed,  gives  stiffness  and  rigidity  to  the  case."  It 
seems  to  us  that,  reading  the  claim  of  the  patent  in  the  light  of  the 
specification,  the  lid  or  cover  of  the  complainant's  spectacle  case  is 
required  to  be  a  concave  lid  where  the  edges  are  in  the  same  horizontal 
plane,  but  the  inner  portion  arches  towards  a  higher  center.  Being 
so  bulged  or  buckled,  it  must  be  made  of  stiff  material,  and  so  con- 
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etructed  as  to  cover  the  front  and  reach  to  the  lower  edges  of  the 
pocket,  and  thereby  give  stiffness  and  rigidity  to  the  case,  l^is  was 
the  construction  placed  upon  the  claim  to  obtain  allowance  in  the 
patent  office,  and  the  record  shows  that  the  cases  were  at  first  made 
in  strict  conformity  therewith.  An  examination  of  the  defendants' 
device  shows  that  its  lid  is  flexible  and  resilient.  It  does  not  cover 
the  lower  pocket,  and  reach  to  the  lower  edges,  thereby  becoming  the 
means  of  giving  stiffness  and  rigidity  to  the  case.  It  is  not  bulged 
or  buckled,  but  has  a  plain  surface,  the  surface  of  which  reaches  no 
further  than  the  upper  end  of  the  pocket.  In  all  these  particulars  it 
differs  from  the  lid  or  cover  required  to  make  the  complainant's  de- 
vice. In  view  of  the  prior  state  of  the  art  and  the  proceedings  had 
in  the  patent  office,  the  claim  of  the  complainant's  patent  should  be 
strictly  construed  against  him,  and  be  restricted  to  the  particular  de- 
vice described.  Mahn  v.  Harwood,  112  U.  S.  354,  5  Sup.  Ct.  174,  and 
6  Sup.  Ct.  451;  Sargent  v.  Lock  Co.,  114  U.  S.  63,  5  Sup.  Ct.  1021. 
We  are  of  the  opinion  that  the  charge  of  infringement  has  not  been 
sustained  by  the  proofs,  and  for  this  reason  the  decree  of  the  circuit 
court  should  be  affirmed. 


(93  Fed.  965.) 

CHRISTY  et  al.  v.  HYGEIA  PNEUMATIC  BICYCLE  SADDLE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit.    May  2,  1899.) 

No.  300. 

1.  Patents — Invention— Bicycle  Saddles. 

There  is  no  invention  in  constructing  a  bicycle  saddle  top  wltli  vertical, 
walled  depressions,  adapted  to  receive  two  cushions  or  pads,  and  hold 
them  firmly  in  place. 

2.  Same — Evidence  op  Patentability— Large  Sales. 

Large  sales  and  Increasing  popularity  cannot  be  accepted  as  certain 
proofs  of  novelty  and  invention,  especially  when  the  article,  as  made  and 
sold  by  complainant,  differs  in  many  respects  from  the  article  shown  in 
the  specifications,  and  covered  by  the  claims. 

3.  Same— Bicycle  Saddles. 

The  Christy  patent,  No.  532,444,  for  a  bicycle  saddle  having  a  solid  top, 
with  vertical,  walled  depressions,  adapted  to  receive  and  hold  in  place 
two  cushions  or  pads,  is  void  for  want  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Julian  C.  Dowell  and  Wm.  A.  Bedding,  for  appellants. 

Arthur  Steuart  and  Horace  Pettit  (Stinson  &  Williams,  on  the 
brief),  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  WADDILL,  Dis- 
trict Judges. 

GOFF,  Circuit  Judge.  This  is  an  appeal  from  a  decree  passed  by 
the  circuit  court  of  tiie  United  States  for  the  district  of  Maryland 
dismissing  the  bill  of  complaint  filed  in  said  court  by  the  appellant, 
the  object  of  which  was  to  restrain  the  appellees  from  manufacturing, 
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selling,  or  using  certain  bicycle  saddles,  which  it  was  alleged  in  said 
bill  constituted  an  infringement  of  the  letters  patent  of  the  United 
States,  No.  532,444,  issued  January  15,  1895,  to  Henry  A.  Christy,  for 
improvements  in  a  bicycle  saddle,  which  patent,  it  was  claimed,  was 
owned  by  the  complainant  company.  The  comi»lainant  below  was  a 
corporation  organized  under  the  laws  of  the  state  of  Dlinois;  and  the 
defendant,  a  corporation  organized  under  the  laws  of  the  state  of 
Maryland.  The  defenses  relied  on  were  the  nonpatentability  of  the 
invention  and  noninfringement.  The  court  below  held  that,  in  view 
of  the  prior  state  of  the  art,  the  claims  set  up  in  the  patent  were 
invalid,  and  entered  a  decree  dismissing  the  bill,  from  which  the 
appeal  we  now  dispose  of  was  taken.     87  Fed.  902. 

We  have  given  due  consideration  to  the  appt^llants'  assignments 
of  error,  have  carefully  examined  the  claims  made  in  support  of  the 
patent  in  suit,  and  also  the  insistence  that  defendants  below  had  in- 
fringed the  same;  and  we  find  ourselves  impelled  to  the  conclusion 
that  the  validity  of  said  patent  depended  upon  whether  it  required 
invention  to  manufacture  the  bicycle  saddle  described  therein, — the 
prior  state  of  the  art  considered, — and,  as  we  also  find  that  no  inven- 
tion was  necessary  in  order  to  construct  the  same,  that  the  patent 
•was  invalid,  and  the  bill  was  properly  dismissed.  The  testimony,  all 
prior  patents  bearing  on  the  one  in  controversy,  as  also  the  state  of 
the  art  when  said  patent  was  issued,  were  so  fully  (considered  in  the 
opinion  of  Judge  Morris,  by  which  he  so  clearly  d(»monstrated  the 
invalidity  of  said  patent,  that  we  not  only  deem  it  proper,  but  find 
it  best,  to  quote  the  same  here  in  full,  approvingly.     It  is  as  follows: 

"Bill  of  complalDt  for  the  infringement  of  letters  patent  No.  532,444,  issued 
to  Henry  A.  Christy  .lannary  15,  1895,  for  bicycle  siiddle.  The  defenses  are 
want  of  patentable  novelty  and  noninfringement. 

"The  claims  of  the  patent  are  as  follows:  *(1)  A  bicycle  saddle  having  a 
solid  top  provided  upon  its  upper  surface,  with  reccsned  or  sunken  portions 
at  each  side  of  the  seat  portion,  constructed  to  receive  and  hold  removable 
pads,— said  recesses  being  formed  with  abrupt  marginal  walls  to  prevent  the 
pads  from  slipping,— substantially  as  described.  (2)  A  bicycle  saddle  having 
a  solid  top  provided  upon  its  upper  surface,  Avith  recessed  or  sunken  portions 
at  each  side  of  the  seat  portion,  constructed  to  receive  and  hold  pads.— said 
recesses  being  formed  with  abrupt  marginal  walls  to  prevent  the  pads  from 
sllpphig,— In  combination  with  pads  adapted  to  fit  said  recesses  so  as  to  be 
removably  retained  therein,  substantially  as  described.  (3)  A  bicycle  saddle 
having  a  solid  top  provided  upon  its  upper  surface,  with  recessed  or  sunken 
portions  at  each  side  of  the  seat  portion,  constructed  to  receive  and  hold  re- 
movable pads,  and  having  a  horn  portion  shortened  or  truncated  so  that  it  will 
not  project  between  the  legs  of  the  rider,  and  also  cut  away  or  recessed  upon 
its  upper  surface  centrally  of  said  horn  portion,  substantially  as  described.* 

"The  complainant  contends  that  claims  1  and  2  are  infringed.  Claim  3  Is 
not  in  controversy,  for  the  reason  that  in  the  defendant's  saddle  it  is  conceded 
that  the  horn  is  not  truncated  or  shortened  up  so  as  not  to  project  between 
the  legs  of  the  rider,  as  called  for  by  claim  3.  Claim  1  is  for  the  saddle  plate, 
made  with  sunken  recesses  on  each  side  of  the  center  line  of  the  seat;  the 
recesses  being  formed  with  abrupt  marginal  walls  to  receive  and  hold  re- 
movable pads,  and  prevent  the  pads  from  slipping.  Claim  2  is  for  the  same 
device  in  combination  witli  pads  adapted  to  tit  the  recesses  so  as  to  be  re- 
movably retained  therein.  As  the  defendant's  saddle  has  the  removable  jmds 
fitted  Into  the  recesses,  if  it  infringes  either  it  infringes  both  claims;  and, 
8o  far  as  this  case  is  concerned,  claims  1  and  2  may  be  considered  as  Identical. 

**The  Christy  saddle,  as  manufactured  by  the  complainant  and  known  to  the 
trade,  is  quite  dlfTerent  In  some  of  its  features  from  the  saddle  described  in 
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ihe  specification  and  the  drawings  of  the  patent,  so  that  the  question  to  be 
decided  in  tliis  suit  turns,  not  upon  the  similarity  of  the  defendant's  saddle 
to  that  made  by  the  complahiant,  but  upon  the  validity  of  the  claims  of  the 
patent  in  suit,  and  the  infringement  of  those  claims  as  explained  by  the 
specification.    The  prior  patents  put  in  eyidence  show  that  there  was  nothing 
new  in  any  of  the  objects  which  Christy  has  in  mind  to  accomplish.    Christy 
states  that  his  object  was  to  lessen  the  discomfort  and  injury  which  bicycle 
riders  suffer  from  the  pressure  of  the  saddle  upon  the  perineum,  and  from 
the  rubbing  of  the  legs  against  the  horn.     In  Hicks'  patent  for  a  cushion  soat 
designed  particularly  for  bicycles  (No.  487,367;    October  11,  180J),   lie  stales 
that  his  object  is  to  obtain  a  Qushion  seat  that  will  adjust  Itself  to  the  8hai>e 
of  the  rider,  and  at  the  same  time  prevent  injurious  pressure  against  the 
perineum.    This  he  tried  to  accomplish  by  an  inflatable  cushion,  with  a  cov- 
ering of  any  suitable  material,  secured  in  any  desired  manner  to  a  base  of 
some  inelastic  material,  preferably  of  wood;   the  cushion  to  be  formed  with 
a  fissure  extending  from  the  front  rearward  to  any  desired  extent    He  says: 
•This  fissure  prevents  upward  pressure  on  the  perineum  when  a  person  sits 
thereupon.    This  fissure  may  be  formed  by  securing  a  portion  of  the  top  of 
the  cushion  intermediate  the  sides  down  firmly  upon  the  lower  portion  thereof, 
allowing  the  cushion  to  be  inflated  at  each  side  thereof.    The  Assure  may  ex- 
tend only  part  way  towards  the  rear  of  the  cushion,     ♦     ♦     ♦    or  it  may  pass 
to  the  rearward  limit  of  the  cushion,  dividing  it  Into  two  separate  air  cham- 
bers.   ♦    ♦    ♦    Such  a  form  relieves  the  perineum.    ♦     ♦     ♦'    We  thus  have 
in  Hicks'  device  an  inelastic  base  upon  which  are  secured  two  cushions  to 
support  the  ischial  tuberosities  of  the  rider,  and  separated  along  the  center 
line  of  the  seat  by  a  vacant  space  which  relieves  the  perineum  from  aU 
pressin-e.    This  is  precisely  what  is  accomplished  by  the  two  separate  cushions 
or  pads,  with  the  space  between  them,  shown  in  the  Christy  saddle,  as  manu- 
factured by  the  complainant.    In  the  English  patent  to  Henson  (No.  19,S40) 
of  18d3,  the  same  object  is  declared  to  be  the  purpose  of  the  bicycle  saddle 
there  described,  in  which  there  is  cut  out  from  the  framework  of  the  saddle 
the  portion  between  the  points  where  the  ischial  tuberosities  are  to  rest,  or  a 
depression  is  formed  in  the  frame  there,  so  as  to  leave  a  vacant  space,  with 
nothing  to  press  against  the  perineum.     It  is  apparent,  therefore,  that  the 
claim  of  Christy  was  rightly  restricted  to  the  mechanical  device  by  which  a 
saddle  having  two  separated  cushions  or  pads,  with  a  space  between  them, 
might  be  constructed;   his  Invention,  as  claimed  by  him  in  his  patent,  being 
solely  for  the  sunken  depressions  in  the  solid  saddle  top,  so  formed  as  to  re- 
ceive the  cushions  or  pads,  and  prevent  the  pads  slipping.    It  is  conceded  that, 
if  cushions  or  pads  similar  to  those  shown  in  the  defendant's  saddle  are  fas- 
tened to  the  top  of  a  saddle  without  depressions,  there  is  no  infringement. 
The' validity  of  the  patent  then  depends  upon  whether,  in  view  of  the  state 
of  the  art,  it  required  invention  to  construct  a  saddle  top  with  vertical,  walled 
depressions,  adapted  to  receive  the  two  cushions  and  hold  them  in  place.    It 
Is  certainly  a  case  in  which  all  that  is  new  in  the  mode  of  construction  is 
not  very  distinguishable  from  mere  mechanical  improvement,  and,  if  it  can 
be  shown  that  the  Idea  of  the  mode  of  construction  was  not  new,  then  I  think 
nothing  remains  but  mechanical  skill. 

"It  being  conceded  that  all  that  the  complainant  can  make  claim  to  is  the 
depressions  to  receive  the  pads,  it  is  important  to  see  if  that  idea,  in  connec- 
tion with  the  seat  of  a  metal-top  saddle,  was  new.  It  Is  a  matter  of  observa- 
tion that  a  depression,  more  or  less  deep,  made  in  a  seat  in  order  to  receive 
a  cushion,  is  common  and  old;  and  in  the  English  patent  in  evidence  (No. 
12,854  of  1889),  to  Henry  EJdward  Newton,  he  describes  an  equestrian  saddle 
to  be  made  of  thin  sheet  steel  or  iron,  in  which  *two  cup-like  depressions  are 
stamped,  one  depression  being  on  each  side  of  the  central  axis  of  the  blank. 
These  depressions  are  subsequently  filled  up  with  India  rubber,  gutta  percha, 
padding,  or  any  other  suitable  elastic  substance,  so  as  to  render  the  scat  com- 
fortable and  elastic  to  the  rider.'  And  his  claim  2  is  for  'the  cup-like  de- 
pressions, F,  F,  as  described,  as  illustrated  in  the  drawing,  for  the  purposes 
(lerein  set  forth.'  This,  it  seems  to  me,  is  the  substance  of  the  complainant's 
speclflcation  and  claim,  viz.  in  a  metal-top  saddle,  a  depression  on  each  side 
ct  the  axial  line,  made  to  receive  padding,  intended  to  make  the  seat  elastic 
86  C.C.A.— 3 
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to  the  pressure  of  the  tuberosities  of  the  ischil.  Here  we  have  the  same 
problem  of  a  rigid  metal  seat  to  be  made  elastic  at  the  same  two  points  of 
contact  with  the  rider's  body,  and  the  same  device  to  accomplish  it,  Tii. 
depressed  spots  in  the  metal,  to  be  filled  with  pads.  It  Is  urged  that  there 
are  In  the  complainant's  device  the  additional  elements  that  the  depressions 
are  made  with  abrupt  walls  to  prevent  the  pads  from  slipping,  and  that  the 
pads  are  removable,  both  of  which  features  are  asserted  to  be  important  and 
useful  Improvements.  But  with  cup-like  depressions  to  hold  the  pads,  already 
shown  l>y  Newton's  patent,  it  does  not  appear  that  it  required  invention  to 
make  tlie  depressions  sufficiently  abrupt  to  prevent  the  tilling  from  slipping. 
In  his  specification,  Christy  states:  'In  my  Improved  saddle  I  have  only  a 
truncated  horn:  ♦  ♦  ♦  and  I  also  prefer  that  this  truncated  horn  portion. 
Instead  of  being  convex  upon  Its  upper  surface,  as  In  the  old  construction, 
should  be  cut  away,  or  concave,  centrally  thereof,  thereby  giving  room  for 
the  portions  of  the  person  which  are  so  easily  injured.  I  also  preferably 
make  the  rear  of  the  saddle  wider  than  ordinarily  constructed,  so  as  to  sus- 
tain the  fleshy  portions  of  the  buttocks  as  well  as  the  pelvis,  and  provide  upon 
each  side  of  the  seat  i>ortlon  a  sunken  portion  or  recess  constructed  to  receive 
and  hold  pads  or  cushions  whidi  may  be  removably  fitted  therein  for  the  com- 
fort and  ense  of  the  rider.'  In  the  drawings  the  pads  are  shown  lying  in 
the  depressions,  and  not  extending  above  the  plane  of  the  metal  top  of  the 
saddle.  In  the  Christy  saddle,  as  manyfactured,  the  horn  is  not  truncated. 
it  is  not  cut  away  or  made  concave  on  its  upper  surface,  and  the  saddle  is 
not  made  wide,  and  does  not  support  the  fleshy  portion  of  the  buttocks  at  all. 
As  manufactured,  tlie  (^hristy  saddle  presents  nothing  to  the  body  of  the 
rider  but  the  two  small  pads  on  which  the  two  Ischll  rest,  sustaining  the 
whole  of  the  rider's  weight.  Instead  of  the  concavity,  the  truncated  horn 
being  cut  out  to  relieve  the  pressure  on  the  perineum,  there  is  substituted  on 
the  saddle,  as  nmnufnctunMl.  an  open  space  the  whole  length  of  the  saddle, 
from  front  to  rear,  between  tlie  two  cushions,  which  space,  from  the  cushions 
being  considerably  separated,  and  being  built  up  quite  high  above  the  plane 
of  the  metal  saddle,  Is  both  wide  and  deep.  Merit  is  claimed  for  the  saddle 
because  the  cushions  are  removable,  but,  as  manufactured,  they  are  held  in 
the  recesses  by  catches  of  twisted  wire.  Any  cushion  which  is  affixed  to 
a  solid  base  may  be  removed,  if  the  fastenings  are  released.  Great  advantage 
is  also  claimed  l>ecause  the  abrupt  walls  of  the  sunken  recesses  prevent  the 
cushions  from  slipping.  But  if  it  was  not  new,  as  is  shown  by  the  English 
patent  to  Newton,  to  make  the  recesses  in  a  metal  saddle  to  receive  cushions, 
it  can  hardly  be  said  to  require  invention,  when  the  cushions  as  used  are  liable 
to  slip,  to  make  the  recesses  sufficiently  abrupt  to  prevent  slipping.  The 
strongest  and  most  iiersuasive  argument  which  the  complainant  urges  in  favor 
•f  the  patentability  of  the  Christy  saddle  Is  based  upon  the  testimony  snow- 
ing the  rapidly  increasing  sales  and  its  decided  popularity  since  it  has  be- 
come known  upon  the  market.  But  the  saddle  manufactured  differs  so  widely 
from  the  saddle  shown  in  the  specification  and  drawings  that  it  Is  not  easy 
to  determine  Just  what  features  make  it  acceptable  to  the  trade  and  to  those 
who  use  it.  It  would  appear  that  some  of  the  features  of  the  saddle  as 
manufactured,  which  are  not  shown  in  the  saddle  as  patented,  possess  more 
novelty  and  utility  than  those  described  in  the  patent.  It  may  be  well  that 
the  advantages  of  the  manufactured  saddle  result  from  the  fact  that  the 
saddle  plate  Is  reduced  In  size  until  It  Is  nothing  more  than  a  support  for  the 
two  pads,  and  has  no  bearing  at  all  for  the  fleshy  portion  of  the  buttocks, 
so  that  the  rider's  weight  rests  exclusively  upon  the  two  Ischil  of  the  pelvis, 
and  also  from  the  fact  that  the  Interval  between  the  cushions  or  pads  leaves 
an  open  space  from  front  to  back  similar  to  that  shown  In  the  Hicks  patent 
through  which  there  can  l>e  a  current  of  air,  and  because  of  which  there  can 
be  no  pressure  upon  the  perineum.  It  seems  quite  probable  that  it  may  be 
these  unpatented  features,  not  shown  in  the  specifications  or  drawings,  which 
have  given  the  Christy  saddle  the  acceptance  which  it  has  obtain^,  rather 
than  any  advantage  of  construction  arising  from  the  fact  that  the  pads  are 
set  In  depressions  and  arc  detachable.  It  may  also  be  that,  with  the 
enormously  Increased  use  of  bicycles,  experience  may  have  taught  particular 
riders  that  In  the  long  run  it  is  less  injurious  to  use  one  kind  of  a  saddle  than 
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another,  although  not  so  agreeable  at  first.  The  fact  of  comparatiye  utility, 
when  the  acceptance  of  the  improved  device  may  just  as  well  be  attributed 
to  features  not  claimed  In  the  patent,  is  an  unsafe  guide  in  determining  the 
existence  of  patentable  invention. 

"Upon  the  whole  case,  considering  the  prior  state  of  the  art,  I  have  been 
forced  to  the  conclusion  that  it  did  not  require  invention  to  form  the  recesses 
on  the  surface  of  a  solid-top  saddle  with  abrupt  marginal  walls  to  receive  the 
pads  and  keep  them  from  slipping." 

Appellant  ckims  that  the  fact  that  the  saddle  manufactured  by  it 
so  soon  went  into  extensive  use,  and  largely  superseded  the  saddles 
made  prior  to  the  date  of  the  patent  in  suit,  is  evidence,  not  only 
of  novelty  and  value,  but  also  of  usefulness  and  invention.  It  must 
be  conceded  that  the  sales  were  phenomenally  large,  and  that  the 
evidence  shows  the  Christy  saddle  was  received  with  great  favor  by 
those  who  used  the  bicycle;  and  also  it  may  be  admitted  that  it  not 
only  added  to  their  comfort,  but  contributed  to  their  safety.  But 
still  we  <io  not  think  that  it  follows  that,  therefore,  invention  was  re- 
quired to  design  and  construct  it.  On  this  question  the  supreme  court 
of  the  United  States,  in  McClain  v.  Ortmayer,  141  U.  S.  419,  12  Sup. 
Ct.  76,  said: 

'That  the  extent  to  which  a  patented  device  has  gone  into  use  is  an  unsafe 
criterion,  even  of  its  actual  utUity,  is  evident  from  the  fact  that  the  general 
introduction  of  manufactured  articles  is  as  often  effected  by  extensive  and 
judicious  advertising,  activity  in  putting  the  goods  upon  the  market,  and 
large  commissions  to  dealers,  as  by  the  intrinsic  merit  of  the  articles  them- 
selves. The  popularity  of  a  proprietary  medicine,  for  instance,  would  be  an 
unsafe  criterion  of  its  real  value,  since  it  is  a  notorious  fact  that  the  extent 
to  which  such  preparations  are  sold  Is  very  largely  dependent  upon  the  liber- 
ality with  which  they  are  advertised,  and  the  attractive  manner  in  which 
they  are  put  up,  and  exposed  to  the  eye  of  the  purcliaser.  If  the  generality 
of  sales  were  made  the  test  of  patentability,  it  would  result  that  a  person,  by 
securing  a  patent  upon  some  trifling  variation  from  previously  known  meth- 
ods, might  by  energy  in  pushing  sales,  or  by  superiority  in  finishing  or 
decorating  his  goods,  drive  competitors  out  of  the  market,  and  secure  a  prac- 
tical monopoly,  without  in  fact  having  made  the  slightest  contribution  of  value 
to  the  useful  arts.  The  very  case  under  consideration  is  not  barren  of  testi- 
mony that  the  great  success  of  the  McCIaIn  pads  and  clasping  hooks,  a 
large  demand  for  which  seems  to  have  arisen  and  increased  year  by  year, 
is  due  partly,  at  least,  to  the  fact  that  he  was  the  only  one  who  made  the 
manufacture  of  sweat  pads  a  specialty;  that  he  made  them  of  a  superior 
quality,  advertised  them  in  the  most  extensive  and  attractive  manner,  and 
adi^ted  means  of  pushing  them  upon  the  market,  and  thereby  largely  in- 
creased the  extent  of  their  sales.  Indeed,  it  is  impossible  from  this  testimony 
to  say  how  far  the  large  sales  of  these  pads  is  due  to  their  superiority  to  others, 
or  to  the  energy  with  which  they  were  forced  upon  the  market.  While  this 
court  has  held  in  a  number  of  cases— even  so  late  as  Magowan  v.  Packing  Co., 
141  TJ.  S.  332,  12  Sup.  Ct.  71,  decided  at  the  present  term— that  in  a  doubt- 
ful case  the  fact  that  a  patented  article  had  gone  into  general  use  is  evidence 
of  its  uiihty,  it  is  not  conclusive  even  of  that;  much  less,  of  its  patentable 
novelty." 

The  United  States  circuit  court  of  appeals  for  the  Ninth  circuit, 
in  the  case  of  Klein  v.  City  of  Seattle,  44  U.  S.  App.  741,  23  C.  C.  A. 
114,  and  77  Fed.  200,  used  the  following  language,  which  we  think 
applicable  to  the  case  now  under  consideration : 

"A  patent  must  combine  utlUty,  novelty,  and  Invention.  It  may  in  fact 
embrace  utility  and  novelty  in  a  high  degree,  and  still  be  only  the  result  of 
mechanical  skill,  as  distinguished  from  invention.  A  person,  to  be  entitled 
to  a  patent,  must  have  invented  or  discovered  some  new  and  useful  art,  ma- 
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chine,  manufacture,  or  composition  of  matter,  or  some  new  and  useful  im- 
provement thereof.  In  the  language  of  the  supreme  court:  *It  Is  not  enough 
that  a  thing  shall  be  new,  in  the  sense  that,  in  the  shape  or  form  In  which 
it  is  produced,  it  shall  not  have  been  before  known,  and  that  it  shall  be  useful 
but  it  must,  under  the  constitution  and  statute,  amount  to  an  invention  or 
discovery.'  HiU  v.  Wooster.  132  U.  S.  093,  701,  10  Sup.  Ct.  228,  231,  and  au- 
thorities there  cited.  A  mere  difference  or  change  in  the  mechanical  construc- 
tion, In  the  size  or  form  of  the  thing  used,  in  order  to  obviate  known  defects 
existing  in  the  previous  devices,  although  such  changes  are  highly  advan- 
tageous, and  far  better  and  more  efflcacious  and  convenient,  does  not  make  the 
improved  device  patentable.  In  order  to  be  patentable,  it  must  embody  some 
new  idea  or  principle,  not  before  known.  It  must,  as  before  stated,  be  a  dis- 
covery, as  distinguished  from  mere  mechanical  skill  or  knowledge.  Atlantic 
Works  V.  Brady,  107  U.  S.  192,  200,  2  Sup.  Ot  225;  HoUister  v.  Manufacturing 
CJo.,  113  U.  S.  59,  6  Sup.  Ct  717;  Thompson  v.  Boisselier,  114  U.  S.  2,  U, 
6  Sup.  Ot  1042;  Trimmer  Co.  v.  Stevens,  137  U.  S.  423,  433.  11  Sup.  Ct  150; 
Andrews  v.  Thum,  33  U.  S.  App.  39,  15  C.  C.  A.  67,  and  67  Fed.  911." 

In  Grant  v.  Walter,  148  U.  S.  547,  13  Sup.  Ct.  699,  the  supreme 
court,  speaking  by  Mr.  Justice  Jackson,  said: 

••The  most  that  can  be  said  of  this  Grant  patent  is  that  it  is  a  discovery 
of  a  new  use  for  an  old  device,  which  does  not  involve  patentability.  •  •  • 
The  advantages  claimed  for  it,  and  which  it  no  doubt  possesses  to  a  con- 
siderable degree,  cannot  be  held  to  change  this  result;  it  being  weU  settled 
that  utility  cannot  control  the  language  of  the  statute,  which  limits  the  benefit 
of  the  patent  laws  to  things  which  are  new  as  well  as  useful.  The  fact  that 
the  patented  article  has  gone  into  general  use  is  evidence  of  Its  utility,  but 
not  conclusive  of  that,  and  still  less  of  its  patentable  novelty." 

The  supreme  court  of  the  United  States,  in  the  case  of  Aron  v. 
Railway  Co.,  132  U.  S.  84,  10  Sup.  Ct.  24,  said,  as  stated  in  the  sylla- 
bus of  said  case: 

"The  same  devices  employed  by  him  [the  patentee]  existed  in  earlier  patents. 
All  he  did  was  to  adapt  them  to  the  special  purpose  to  which  he  omtemplated 
their  application,  by  making  modifications  which  did  not  require  invention, 
but  only  the  exercise  of  ordinary  mechanical  skill;  and  his  right  to  a  patent 
must  rest  upon  the  novelty  of  the  means  he  contrived  to  carry  his  id^  into 
practical  application." 

We  find  no  error  in  the  decree  appealed  from,  and  it  is  affirmed. 


(93  Fed.  970.) 

RYAN  V.  RUNYON  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  4,  1899.) 

No.  4.  March  Term. 

1.  Patents — Infringement— Spring  Mattresses. 

A  patent  for  an  improved  spring  mattress  made  In  two  parts,  and  In 
which  a  conspicuous  feature  is  the  manner  of  hinging  the  two  sections 
together  by  means  of  a  continuous  unbroken  woven-wire  facing,  free 
from  the  ridge  or  hard  unyielding  hinge  piece  found  in  other  hing^  mat- 
tresses, is  not  Infringed  by  a  mattress  in  which  the  two  sections  have 
a  central  longitudinal  iron  brace  or  tie  rod,  which  also  acts  as  a  hinge 
rod,  running  through  the  upper  facing  or  web  of  the  mattress  from  end  to 
end. 

2.  Same. 

A  patent  fof  a  bed  bottom,  In  which  the  novelty  consists  altogether  in 
connecting  the  ends  of  the  transverse  stiffening  rods  or  strips  to  the  side 
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edges  of  the  woven-wlre  fabric,  Is  not  infringed  by  a  mattress  in  which 
there  is  no  such  connection,  and  which  has  its  transverse  tie  wires  at- 
tached at  Jheir  outer  ends  to  the  frame. 

a  Same. 

The  Gail  patent,  No.  399,867,  for  an  improvement  in  woven-wire  mat- 
tresses or  bed  bottoms,  construed,  as  limited  by  the  prior  state  of  the  art 
to  the  specific  form  shown  and  described,  and  hdd  not  infringed. 

4.  Same, 

The  Ryan  patent,  No.  403,143,  relating  to  woven-wire  mattresses  or 
bed  bottoms,  consti*ued,  as  limited  by  the  prior  state  of  the  art  to  the 
specific  constructions  shown,  and  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Stephen  J.  Cox,  for  appellant. 

C.  Godfrey  Patterson,  for  appellees. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BUFFING- 
TON,  District  Judge. 

ACHESON,  Circuit  Judge.  This  bill  charges  the  defendants  with 
the  infringement  of  two  letters  patent, — one  of  them  being  No.  399,- 
867,  dated  March  19,  1889,  granted  to  Daniel  H.  Gail  and  John  F. 
Gail,  and  the  other  of  them  being  No.  403,143,  dated  May  14,  1889, 
granted  to  James  B.  Eyan!  Each  of  the  patents  in  suit  relates  to 
woven-wire  mattresses  or  bed  bottoms.  It  appears  as  well  by  the 
general  proofs  in  the  ease  as  from  the  specifications  themselves  that 
these  patentees  were  improvers  in  an  old  art.  Manifestly  neither  of 
the  patents  is  for  a  primary  invention.  In  each  instance  patent- 
ability may  be  conceded.  Nevertheless,  these  inventions,  by  reason 
of  the  state  of  the  prior  art,  belong  to  that  class  in  which  the  patentee 
is  to  be  restricted  to  the  specific  form  of  improvement  shown  and  de- 
scribed by  him.  Railway  Co.  v.  Sayles,  97  U.  S.  554;  Duff  v.  Pump 
Co.,  107  U.  S.  636,  2  Sup.  Ct.  487.  The  distinguishing  feature  of 
the  invention  of  the  patent  first  above  cited  (No.  399,867)  is  thus  clear 
ly  set  forth  in  a  written  communication  found  in  the  file  wrapper 
from  the  applicant's  solicitor  to  the  commissioner  of  patents,  in  an- 
swer to  adverse  citations  of  prior  patents  referred  to  by  the  office  as 
anticipatory: 

"His  invention  consists  in  the  manner  of  hinging  the  two  sections  of  a 
spring  mattress  by  means  of  a  continuous  unbroken  woven-wire  facing,  which 
not  only  presents  an  unbroken  surface  from  side  to  side,  as  well  as  from  end 
to  end,  of  the  mattress,  but  in  itself  forms  a  hinged  connection  between  the 
two  folding  sections  free  from  the  ridge  or  hard  unyielding  hinge  piece  found 
in  other  hinged  mattresses.  The  perfect  smoothness  and  uniformity  of  bear- 
ing surface  of  a  single  mattress  supported  upon  spiral  springs  is  thus  secured, 
with  the  convenience  attending  a  mattress  which  is  hinged  to  double  and  fold 
over  upon  itself,  and  such  a  combination  Is  not  found  in  the  references.'* 

The  specification  of  the  patent  gives  great  prominence  to  this  fea- 
ture of  the  improvement,  namely,  the  unbroken  woven-wire  facing. 
Thus  it  states: 

'The  improved  double  mattress  Is  constructed  of  an  upper  facing  or  section, 
A,  which  is  made  to  extend  in  an  unbroken  sheet  from  side  to  side  of  the  bed, 
and  of  two  longitudinal  lower  sections  hinged  together  lengthwise  by  means 
of  the  upper  section,  to  which  they  are  attached."    Again:     "The  unbroken 


Digiti 


zed  by  Google 


38  3G  C.  C.  A.  REPORTS. 

upper  facing  or  section.  A,  of  the  woven  wire  is  stretched  upon  two  metallic 
frames,  B  B,  each  of  which  is  formed  of  a  single  Iron  bar  bent  to  Inclose  three 
sides  of  a  rectangle,  the  fourth  side  being  left  open."  And  still  again:  '•The 
two  frames,  B  B,  are  placed  so  as  to  bring  their  open  sides  *  opposite  each 
other  at  the  middle  of  the  woven-wire  sheet,  A,  at  which  point  the  ends  t)f 
the  wire  frames,  B  B,  are  bent  inward,  and  enter  adjacent  colls  of  the  woven 
web,  a,  as  shown  in  Fig.  1,  which  thus  becomes  a  hinge  for  said  frames.  B  B, 
so  that  they  may  fold  over  on  said  middle  line,  e  e,  one  upon  the  other." 

Now,  the  defendants'  mattress  does  not  have  the  unbroken  woven- 
wire  facing  of  the  patent.  That  distinctive  feature  of  the  Gail  in- 
vention is  entirely  wanting  in  the  defendants'  bed  bottom.  On  the 
contrary,  a  central  longitudinal  iron  brace  or  tie  rod,  which  also  acts 
as  a  hinge  rod,  runs  through  the  upper  facing  or  woven  web  of  the  de- 
fendants' mattress  from  end  to  end.  The  advantages  which  the  pat- 
entees describe  and  claim  for  their  mattress  are  not  attained  by  the 
defendants.  In  this  respect  the  case  is  like  that  of  Burns  v.  Meyer. 
100  U.  S.  671,  where  it  was  held  that  there  was  no  infringement. 
We  agree  with  the  circuit  court  that  these  two  mattresses  or  beil 
bottoms  are  materially  different,  and  that  the  defendants  do  not  in- 
fringe the  Gail  patent. 

We  concur,  also,  in  the  conclusion  of  the  court  below  with  respect 
to  the  other  patent  sued  on, — ^No.  403,143.  The  claim  of  this  patent 
alleged  to  be  infringed  is  the  first,  which  is  as  follows: 

"(1)  In  a  bed  bottom  composed  of  a  frame  and  a  woven-wire  fabric,  the  com- 
bination, with  such  fabric,  of  stiffening  rods  or  strips  passed  transversely 
through  its  meshes,  and  having  their  ends  connected  to  the  side  edges  of  the 
fabric,  substantially  as  described." 

The  novelty  of  this  claim  consists  altogether  in  connecting  the 
ends  of  the  transverse  stiffening  rods  or  strips  to  the  side  edges  of  the 
woven-wire  fabric.  The  defendants,  however,  do  not  make  such 
connection.  The  transverse  tie  wires  in  their  bed  bottom  are  at- 
tached at  their  outer  ends  to  the  frame.  Therefore  the  court  was 
right  in  holding  that  there  was  no  infringement  of  this  patent.  We 
find  no  error  in  this  record,  and  hence  the  decree  of  the  circuit  court 
is  affirmed. 


(03  Fed.  972.) 

BRIGGS  V.  DUELL,  Commissioner  of  Patents. 

(Circuit  Court  of  Appeals,  Second  Circuit.    AprU  4,  1890.) 

Xo.  43. 

1.  Patents— Analogous  Use. 

There  is  no  invention  in  merely  applying  and  adapting,  to  the  planing 
and  grooving  of  cakes  of  Ice,  mechanism  previously  used  in  the  planing 
of  wood. 

2.  Same— Reissue— Apparatus  for  Pr.ANiNG  Cakes  of  Ice. 

The  incorporation,  into  the  flrst  claim  of  the  Brlggs  patent,  No.  367,267, 
for  an  apparatus  for  planing  cakes  of  ice  (which  claim  was  adjudged 
Invalid  by  the  circuit  court  of  appeals),  of  new  matter  describing  a  cotter 
consisting  of  a  number  of  points,  which  will  not  only  cut,  but  groove, 
the  ice  in  one  operation,  and  of  an  ice  elevator  adapted  to  force  -the 
ascending  cakes  of  ice  into  contact  with  the  cutter,  would  not  make  the 
claim  patentable,  so  as  to  warrant  a  reissue. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Connecticut. 

This  cause  conies  here  upon  appeal  from  a  decree  of  the  circuit 
court,  district  of  Connecticut,  dismissing  the  bill.  87  Fed.  479.  The 
facts  are  suflSciently  set  forth  in  the  opinion. 

Benjamin  F.  Lee,  for  appellant 
W.  A,  Megrath,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIP^ifAX,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  On  July  26,  1887,  a  patent  (No.  367,- 
267)  was  granted  to  the  complainant  for  new  and  useful  improvements 
in  apparatus  for  planing  cakes  of  ice  for  storing.  Upon  this  patent 
suit  YiBS  brought  against  the  Central  Ice  Company  in  the  Northern 
district  of  New  York  to  restrain  infringement  of  its  first  claim. 
Judge  Coxe,  who  heard  the  cause  at  circuit,  held  that  there  was  no  in- 
fringement, 54  Fed.  376.  An  appeal  was  thereupon  taken  to  this 
court     The  claim  there  in  question  read  as  follows: 

"(1)  The  combiDation,  with  the  cutter  head  and  the  racks  directly  attached 
thereto,  of  the  guides  for  both  cutter  head  and  the  raclis,  arranged  perpen- 
dicularly to  the  plane  of  the  elevator,  the  pinions  mounted  on  said  guides  and 
engaging  in  said  racks,  and  the  levers  or  arms  for  operating  said  pinions,  all 
constructed  substantially  as  described,  so  that  the  depth  of  the  cut  may  be 
directly  and  positively  regulated  by  means  of  the  levers,  as  herein  specified." 

This  court  reviewed  the  state  of  the  art,  including  patents  to  Chap- 
Hn  (271,220),  Smith  (310,093),  and  Loring  and  Giles  (329,400),  and  find- 
ing, in  a  patent  to  Butterfield  (24,076,  May  17,  1859),  for  a  wood-plane 
attachment,  the  "same  combination  found  in  complainant's  patent  of 
cutter  head,  guides,  racks,  pinions,  and  levers,"  held  that,  in  contem- 
plation of  law  (of  course,  in  fact,  Briggs  had  never  heard  of  Butter- 
field),  the  patentee  "merely  transported  the  devices  of  Butterfield  into 
the  old  elevator,  and  cut  away  the  useless  feed  roller."  The  con- 
clusion was  that  the  claim  was  invalid  for  lack  of  invention.  Briggs 
V.  Ice  Co.,  8  C.  C.  A.  480,  60  Fed.  87.  The  patentee  thereupon  ap- 
plied for  a  reissue  upon  an  application  which  contained  several 
claims,  of  which  the  following  only  is  now  in  controversy.  For  con- 
venience of  comparison,  the  new  matter  inserted  in  the  claim  is  ital- 
icized: 

"(3)  The  combination  with  the  cutter  head,  and  the  racks  directly  attached 
tliereto,  of  the  guides  for  both  cutter  head  and  the  raclvs,  arranged  perpen- 
(llcnlarly  to  the  plane  of  the  elevator,  the  pinions  mounted  on  said  guides 
and  engaging  in  said  racks,  and  the  levers  or  arms  for  operating  said  pinions, 
a  cutter  consisting  of  a  number  of  points  entering  the  ice  in  such  a  manner  as 
not  only  to  cut  but  to  groove  it  at  one  operation,  and  an  ice  elevator  adapted  to 
positively  force  the  ascending  cakes  of  ice  into  contact  with  the  cutter  and 
groover,  all  constructed  substantially  as  described,  so  that  the  depth  of  the 
cut  may  be  directly  and  positively  regulated  by  means  of  the  levers,  and  tlie 
ice  at  the  same  time  properly  grooved  for  storage^ 

It  will  be  perceived  that  the  phraseology  of  this  claim  calls  for  two 
elements  not  enumerated  in  the  first  claim  of  the  original  patent, — 
the  ice  elevator,  and  the  multipoint  cutter  and  groover.  It  will  be 
perceived,  from  an  examination  of  our  former  decision,  that  the  ice 
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(levator,  although  not  specifically  mentioned,  was  regarded  as  an 
element  of  the  claim.  It  was  also  understood  that  some  kind  of  a 
cutter  was  necessary  to  make  the  machine  practically  useful,  and  to 
enable  the  operator  to  regulate  the  depth  of  the  cut.  In  the  pro- 
posed reissue  the  combination  is  restricted  to  a  peculiar  variety  of 
cutter,  which,  however,  was  not  in  itself  new.  Briggs  himself  had 
shown  it  in  the  specifications  of  his  patent,  No.  346,576  (August  3, 
188G),  calling  attention  to  the  circumstance  that  such  a  cutter  would 
groove  the  ice,  as  well  as  cut  it,  and  in  the  reissue  of  this  earlier  pat- 
ent (reissue  No.  11,060,  February  18,  1890)  this  double  function  of 
grooving  and  planing  is  made  the  subject  of  a  specific  claim.  The 
application  for  a  reissue  of  No.  367,267  (which  application  was  filed 
July  16,  1894)  was  rejected  by  the  patent  office,  upon  the  authority  of 
Briggs  V.  Ice  Co.,  supra,  as  appears  from  the  opinions  of  the  examiners 
in  chief  and  of  the  commissioner  of  patents.  The  patentee  thereupon 
appealed  to  the  court  of  appeals  of  the  District  of  Columbia,  which 
affirmed  the  decision  of  the  commissioner  of  patents.  9  App.  D.  C* 
478.  Thereupon  he  filed  a  bill  in  equity  for  this  decree,  in  accord- 
ance with  the  provisions  of  Rev.  St.  U.  S.  §  4915.  The  cause  came 
before  Judge  Townsend  upon  pleading  and  proofs.  The  bill  was 
dismissed  (Briggs  v.  Duell,  87  Fed.  479),  and  from  decree  of  dismissal 
this  appeal  is  taken. 

The  argument  has  taken  a  somewhat  wide  range,  embracing  prac- 
tically a  reargument  of  questions  passed  upon  in  our  opinion  upon  the 
original  patent.  Upon  this  branch  of  the  subject  it  will  be  sufficient 
'  to  say  that  we  see  no  reason  to  modify  the  opinion  heretofore  ex- 
pressed. It  will  be  necessary  only  to  examine  the  new  facts  upon 
which  complainant  relies  to  make  out  a  case  not  covered,  as  he  con- 
tends, by  the  former  opinion. 

1.  Attention  is  called  to  the  circumstance  that,  when  the  former 
opinion  of  this  court  was  handed  down  (February  27, 1894,  60  Fed.  87), 
the  supreme  court  had  not  decided  Potts  v.  Creager  (1895)  155  U.  S. 
597,  15  Sup.  Ct.  194.  It  is  not  thought,  however,  that  that  case  lays 
down  any  new  principles  of  law,  nol*  that  it  has  overruled  the  earlier 
decisions  which  were  cited  in  Briggs  v.  Ice  Co.  On  the  contrary,  it 
indicates  quite  clearly  that  the  question  of  so-called  double  use — 
whether,  that  is  to  say,  the  new  use  is  so  nearly  analogous  to  the 
former  one  that  the  applicability  of  the  device  to  its  new  use  would 
occur  to  a  person  of  ordinary  mechanical  skill — is  one  dependent 
upon  the  peculiar  facts  of  each  case.  It  would  be  difficult  to  find  uses 
more  analogous  than  we  have  here.  If  the  apparatus  for  raising  and 
lowering  had,  in  its  eai'lier  use,  been  applied,  for  instance,  to  the 
movement  of  ore  buckets  in  a  shaft,  it  might,  perhaps,  be  urged  that 
the  analogy  was  imperfect;  but  here  in  both  applications  the  appa- 
ratus moves  a  cutter  (which  is  itself  to  remove  surplus  material)  to 
the  place  where  the  operator  wishes  it  to  cut.  It  would  seem  to 
make  little  difference  that  the  workmen  who  plane  wood  do  not  plane 
ice.  In  Potts  v.  Creager  the  supreme  court  approved  their  former 
decision  in  Brown  v.  Piper,  91  U.  S.  40,  where  a  patent  for  preserving 
fish  for  food  purposes  was  held  to  be  without  patentable  novelty,  in 
view  of  an  earlier  patent  for  a  "corpse  preserver"  used  in  the  nnde^ 
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laker  s  art.     See,  also,  Stearns  v.  Russell,  29  C.  C.  A.  121,  85  Fed- 
218;  Kogers  v.  Fitch,  27  C.  C.  A.  23,  81  Fed.  959. 

2.  It  is  next  contended  that  the  new  matter  introduced  in  the  claim 
remoyes  it  from  the  operation  of  the  opinion  in  Briggs  v.  Ice  CJo.  As 
already  pointed  out,  the  express  inclusion  of  the  ice  elevator  afi  an 
element  involves  no  change;  it  was  read  into  the  claim  in  our  former 
opinion.  The  addition  of  the  peculiar  cutter  and  groover  of  the 
patentee  which  had  already,  by  his  own  act  in  taking  out  No.  346,576 
(reissue  No.  11,060),  been  made  a  part  of  the  prior  art,  does  not  change 
the  situation.  It  adds  nothing  new  to  the  combination,  which  re- 
mains a  combination  of  old  devices,  just  as  it  was  in  the  original  pat- 
ent. 

3.  It  is  contended  that  undue  weight  was  given  to  the  Butterfield 
patent  in  our  former  opinion.  The  model,  which  was  filed  with  appli- 
cation for  that  patent  and  which  was  damaged  by  the  fire  which  oc- 
curred in  the  patent  oflSce  in  1877,  has  been  found,  and  the  experts  on 
both  sides  have  testified  as  to  the  inferences  which  they  draw  from  it. 
It  exhibits  a  hole  in  the  frame  of  the  machine,  and  a  slot  in  the  knife- 
carrying  frame.  There  is  no  reference  to  these  in  the  specifications, 
nor  are  they  shown  in  the  drawings,  nor  is  there  anything  in  the  pat- 
ent to  indicate  what  purpose  they  were  intended  to  subserve.  Com- 
plainant's expert  draws  the  inference  that  they  were  devised  so  that 
a  set  screw  might  be  used  to  clamp  the  knife-bearing  frame  after  the 
racks  and  pinions  had  raised  or  lowered  the  knife  to  its  desired  posi- 
tion. Defendant's  expert  suggests  that  we  may  quite  as  fairly  infer 
that  they  were  adapted  to  receive  **a  rod  or  stop  which  might  brace  the 
frame,  or  hold  the  knife  frame  from  falling  upon  the  rollers  at  the 
bottom."  In  the  absence  of  any  reference  to  a  set  screw,  either  in  the 
specifications,  claims,  or  drawings,  we  are  not  inclined  to  give  much 
waght  to  either  of  these  inferences.  Nor  does  the  evidence  satisfy 
us  that  the  machine  of  Butterfield  would  be  inoperative  without  a  set 
screw.  And,  even  if  irregularities  in  the  boards  to  be  planed  would 
at  times  destroy  the  adjustment  of  the  knife  (unless  a  set  screw  were 
used),  as  complainant's  expert  claims,  by  reason  of  the  increased 
pressure  of  the  plank  against  the  feed  roller,  causing  the  latter  to 
rise  and  carry  the  rest  of  the  frame  with  it,  that  difficulty  would  dis- 
appear with  the  disappearance  of  the  feed  roller;  and,  as  was  stated 
in  Briggs  v.  Ice  Co.,  "it  is  obvious  that  the  feed  roller  would  be  un- 
necessary in  an  ice-planing  machine,"  where  the  substance  to  be  cut  is 
fed  forward  by  the  moving  base  on  which  it  rests.  The  decree  of  the 
drcnit  court  is  affirmed,  with  costs. 
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(93  Fed.  980.) 

AMERICAN  SUGARr-REFIXIXG  CO.  v.  MADDOCK. 

(Circuit  Court  of  Appeals,  First  Circuit.     May  12,  1899.) 

No.  279. 

Shipping— Ltabilitt   op  Carrier  for  Shortage  in  Cargo— Effect  of  Bill 
OF  Ladino  Signed  by  Master. 

The  rule  that  the  master  of  a  vessel  has  no  authority  by  virtue  of  his 
position,  either  actual  or  appai-ent,  to  sign  a  bill  of  lading  for  cargo  not 
actually  received  on  board,  applies  when  thrre  is  only  a  deflciency  in  part 
through  mistake,  and  the  owner  cannot  be  held  liable,  either  by  the  original 
consignee  or  an  indorsee  of  the  bill  of  lading,  for  such  a  shortage,  where 
the  quantity  actually  received  is  delivered. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Difitrict 
of  Massachusetts. 

Charles  T.  Russell  and  Arthur  H.  Russell,  for  appellant. 
Eugene  P.  Carver  (Edward  E.  Blodgett,  on  brief),  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  In  this  ease,  the  American  Sugar-Be- 
fining  Company  purchased,  in  Cuba,  a  quantity  of  suj^ar  in  bags,  and 
paid  in  full  therefor.  The  parties  of  whom  it  purchased  shipped  the 
sugar  by  the  steamer  Salamanca,  and  took  a  bill  of  lading  for  a 
precise  number  of  bags  named,  which  also  gave  the  weight.  The  bill 
of  lading  contained  also  the  following  words:  'Weight  and  contents 
unknown.''  It  acknowledged  that  the  sugar  was  shipped  by  the  par- 
ties of  whom  the  cargo  was  purchased,  and  it  ran  in  favor  of  the 
American  Sugar-Refining  Company  and  its  assigns,  deliverable  at 
Boston.  It  is  admitted  that  the  steamer  delivered  all  the  sugar 
which  she  received,  but  the  delivery  was  short  of  the  bill  of  lading  37 
bags.  There  was  no  claim  that  there  was  any  shortage  in  weight. 
The  American  Sugar-Refining  Company  claims  to  be  allowed  the  value 
of  37  bags,  estimated  at  the  average  weight  per  bag  of  tlie  whole  cargo, 
and  this  is  the  issue  in  the  case.  The  proceeding  below  was  by  a 
libel  in  personam  in  the  district  court,  and  the  decision  was  in  favor 
of  the  owner  of  the  vessel.     91  Fed.  16G. 

In  The  Freeman,  18  How.  182,  it  was  held  that  neither  a  vessel  nor 
her  owners  were  liable  in  that  case  in  favor  of  a  bona  fide  holder  of 
a  bill  of  lading,  it  having  been  shown  that  none  of  the  goods  called 
for  by  it  were  shipped.  The  American  Sugar-Refining  Company, 
however,  maintains  that  there  is  a  substantial  distinction  between 
a  case  where  a  bill  of  lading  is  issued  fraudulently,  or  where  no  mer- 
chandise called  for  by  it  was  in  fact  shipped,  and  the  case  at  bar, 
where  it  is  claimed  that  the  master  erred  innocently  in  his  count, 
and  there  is  only  a  small  shortage  in  what  the  shipping  documents 
call  for.  It  is  not  denied  that,  as  towards  an  original  holder  of  a 
bill  of  lading,  it  stands  as  a  mere  receipt,  so  far  as  the  amount  of  mer- 
chandise called  for  by  it  is  concerned,  and  is  therefore  subject  to  ex- 
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planation;  but  it  is  claimed  that  in  the  present  case  the  American 
8ugar-Kelining  Company  stands  in  the  position  of  an  innocent  in- 
dorsee of  a  bill  of  lading  for  value,  and  that  the  vessel  is  therefore 
estopped  so  far  as  concerns  the  shortage.  The  American  Sugar- 
Refining  Company  is  not  in  form  an  indorsee,  and  it  does  not  ap- 
pear distinctly  that  it  made  payment  to  its  correspondents  in  Cuba 
on  the  faith  of  the  bill  of  lading;  and  it  may  well  be,  in  any  event, 
that  it  should  deal  for  the  shortage  with  the  parties  of  whom  it  pur- 
chased the  sugar  and  who  shipped  it,  and  not  with  the  vessel.  How- 
ever, the  case  has  been  submitted  by  both  parties  on  the  tlieory  that 
the  American  Sugar-Refining  Company  stands  in  the  pos^ition  of  an 
innocent  indorsee  for  value. 

With  reference  to  the  distinction  attempted  to  be  made  by  the 
American  Sugar-Refining  Company,  none  of  the  authorities  relied  on 
by  it  sustain  it,  except  the  local  decisions  of  the  state  courts  of  New 
York,  With  those  exceptions,  the  entire  weight  of  authority  which 
ought  to  influence  us,  recognizes  no  distinction,  and  we  perceive  no 
principle  of  law  which  should  require  them  to  do  so.  Tlie  Freeman, 
already  referred  to,  treats  of  this  question.  At  page  191,  the  opin- 
ion says  that  the  master  has  no  more  an  apparent  unlimited  authority 
to  sign  bills  of  lading  than  he  has  to  sign  bills  of  sale  of  the  ves- 
sel. It  says  he  has  an  apparent  authority,  if  the  ship  be  a  general  one, 
to  sign  bills  of  lading  for  cargo  actually  shipped,  but  his  act  does  not 
bind  the  owner,  even  in  favor  of  an  innocent  purchaser,  if  the  facts 
on  which  his  power  depends  do  not  exist;  and  the  court  adds:  'It  is 
incumbent  upon  those  who  are  about  to  change  their  condition  upon 
the  faith  of  his  authority  to  ascertain  the  existence  of  .all  the  facts 
upon  which  his  authority  dei)ends."  It  also  6a^•s  it  takes  the  law  to 
be  now  settled  by  several  cases  cited,  among  the  rest  Grant  v.  Nor- 
way, 10  C.  B.  665,  thus  approving  that  decision. 

Grant  v.  Norway  (decided  in  1851)  is  a  case  of  very  great  authority, 
having  been  heard  in  the  common  pleas  by  Chief  Justice  Jervis,  Jus- 
tice Cresswell,  and  Justice  Williams.  At  page  688  the  opinion  says 
that  the  court  cannot  discover  any  ground  on  which  a  party,  taking 
a  bill  of  lading  by  indorsement,  would  be  justified  in  assuming  that 
the  master  had  authority  to  sign  such  bills  whether  the  goods  were 
on  board  or  not.  It  also  states  that  it  is  generally  known  that  the 
master  derives  no  such  authority  from  his  position  as  master,  so  that 
the  case  may  be  considered  as  if  the  party  taking  the  bill  had  notice 
of  an  express  limitation  of  his  authority.    On  page  689  it  says: 

"So  here  the  general  usage  gives  notice  to  aU  people  that  the  authority  of 
the  captain  to  give  bills  of  lading  is  limited  to  such  goods  as  have  been  put 
on  board;  and  the  party  taking  the  bill  of  lading,  either  originally  or  by  in- 
dorsement, for  goods  which  have  never  been  put  on  board,  is  bound  to  show 
some  particular  authority  given  to  the  master  to  sign  it." 

Another  leading  case  is  McLean  v.  Fleming,  L.  R.  2  H.  L.  Sc.  128, 
decided  in  187L  The  facts  were  almost  like  the  case  at  bar,  in  that 
the  bill  of  lading  was  taken  out  by  the  persons  from  whom  the  mer- 
chandise was  purchased,  running  to  the  purchaser.  It  covered  a 
cargo  of  cattle  bones.  There  was  a  nominal  shortage  of  210  tons,  and 
the  cases  already  cited  were  applied;  the  lord  chancellor  stating,  at 
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page  130,  that  the  master  has  no  authority  to  sign  bills  of  lading  for 
a  greater  quantity  of  goods  than  actually  put  on  board.  Grant  v. 
Norway  and  McLean  v.  Fleming  are  usually  cited  in  England  wher- 
ever this  question  is  referred  to.  The  latter  case  especially  is  like 
the  one  at  bar,  not  only  in  the  circumstances  already  stated,  but  also 
in  that  no  fraud  on  the  part  of  the  master  was  alleged.  In  Cox  v. 
Bruce,  18  Q.  B.  Div.  147  (decided  by  the  court  of  appeal  in  1886),  the 
same  rule  was  given  as  to  an  indorsee  of  a  bill  of  lading;  Lord  Esher, 
M.  R.,  stating,  at  page  152,  the  effect  of  the  decision  in  Grant  v.  Nor- 
way to  be,  not  merely  that  the  captain  has  no  authority  to  sign  a  bill 
of  lading  in  respect  of  goods  not  on  board,  but  that  the  nature  and 
limitations  of  his  authority  are  well  known  among  mercantile  persons. 
Carv.  Carr.  by  Sea  (2d  Ed.;  1891),  in  section  69,  states  the  rule  aa 
follows:  "This  description  and  statement  of  quantity  are  evidence 
against  the  shipowner  that  goods  of  that  kind  and  amount  have  been 
shipped.  But  they  are  not  conclusive.  He  may  show  that  they  are 
incorrect,  whether  the  claim  be  by  consignees  on  whose  account  the 
shipment  was  made  or  by  indorsees  of  the  bill  of  lading."  It  is  also 
added:  "And  this  does  not  depend  upon  words  of  reservation,  such  as 
'weight  and  contents  unknown,'  being  inserted  in  the  bill  of  lading." 
This  last  expression  shows,  if  it  was  necessary  to  show  it,  that  the 
presence  of  like  words  in  the  bill  of  lading  in  suit  does  not  affect  the 
case.  Abb.  Shipp.  (13th  Ed.;  1892),  at  page  368,  states  the  same 
general  rule,  and  adds,  even  as  against  an  indorsee  for  value:  **If 
the  quantity  of  goods  shipped  is  uncertain,  the  master  cannot  bind  his 
owners  by  acknowledging  receipt  of  a  specific  quantity  of  goods-" 
McLean  v.  Fleming  is  cited  in  support  of  this  proposition.  Macl. 
Shipp.  (4th  Ed.;  1892),  lays  down  the  same  general  rule  in  broad 
terms,  citing  McLean  v.  Fleming  and  Grant  v.  Norway,  without  mak- 
ing any  distinction  between  fraud  and  mistake  on  the  part  of  the 
master,  or  between  cases  where  there  is  no  shipment  or  only  a  par- 
tial shipment 

Among  the  cases  cited  by  the  American  Sugar-Refining  Company, 
we  need  notice  only  Shepherd  v.  Naylor,  5  Gray,  591,  Sears  v.  Wingate, 
3  Allen,  103,  and  1  Pars.  Shipp.  &  Adm.,  at  page  190,  where  these 
cases  are  referred  to.  These  authorities  discuss  the  power  of  a  master 
to  bind  the  owners  by  statements  in  bills  of  lading  as  to  the  rate 
of  freight  and  certain  other  matters,  and  also  discuss  under  what 
circumstances  the  master  himself  may  be  liable  for  an  excess  state- 
ment in  a  bill  of  the  amount  shipped,  but,  on  the  question  before  us, 
they  weigh  against  the  American  Sugar-Refining  Company  instead  of 
for  it.  Other  citations  relied  on  are  mere  dicta,  uncertain  in  ex- 
pression, and  of  no  weight  as  against  the  mass  of  authorities  to  which 
we  have  referred.  The  libel  was  filed  in  the  court  below  to  recover  a 
balance  of  freight  against  which  the  American  Sugar-Refining  Com- 
pany sought  to  recoup  the  shortage  which  we  have  stated.  The  decree 
below  was  in  favor  of  the  vessel,  and  it  should  be  affirmed.  The  decree 
of  the  district  court  is  affirmed,  with  interest,  and  the  costs  of  appeal 
are  awarded  to  the  appellee. 
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(98  Fed.  984.) 

HAYS  V.  JAMES  RBES  &  SONS  CO. 

(Circuit  Ck)urt  of  Appeals,  Third  Circnit    May  8,  1899.) 

No.  20,  March  Term. 

MATtrriMB  LiBNs — Equipment  for  Vessbl—Necessitt  for  Delivery. 

Under  the  Pennsylvania  statutes,  either  Act  June  13,  1836,  as  amended 
by  Act  June  24,  1895,  or  Act  April  20,  1858,  relating  to  liens  for  work 
done  or  materials  furnished  in  the  building  or  equipment  of  vessels,  a  de- 
livery of  an  article  made  for  the  equipment  of  a  steamer,  either  by 
placing  it  in  the  vessel  or  delivering  it  to  the  owners,  is  essential  to  create 
a  lien  on  the  vessel  therefor.i 

Appeal  from  the  District  CJourt  of  the  United  States  for  the  West- 
ern Edstrict  of  Pennsylvania. 

Charles  S.  Crawford,  for  appellant. 
J.  S.  Ferguson,  for  appellee. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KIRKPAT- 
RICK,  District  Judge. 

DALLAS,  Circuit  Judge.  The  appellee,  upon  the  order  of  the  own- 
ers of  the  steamer  Cyclone,  made  a  shaft,  bedplate,  and  pillow  block 
for  that  vessel.  The  price  agreed  upon  was  f725.40.  The  work 
was  done,  and  what  thereafter  occurred  appears  from  the  testimony 
of  Mr.  James  M.  Bees,  as  follows: 

"Q.  Captain,  you  are  the  president  of  the  James  Rees  &  Sons  Company?    A. 
No,  sir;  vice  president  and  general  manager.    Q.  Captain,  your  claim  against 
the  steamer  Cyclone  has  been  objected  to  by  Mr.  Crawford,  for  the  reason 
that  it  appears  by  the  testimony  of  D.  A.  Rees  that  your  charges  under  date 
of  December  31,  1890,  amounting  to  $687.16,  were  for  one  new  shaft  extra  for 
the  boat,  and  fittings,— material  charged  for  which  had  not  been  delivered.    I 
wUl  ask  you  whether  or  not  that  shaft  is  still  in  the  shop  of  your  company. 
A  I  believe  it  is;   yes,  sir.    Q.  And  will  you  explain  why  the  shaft  was  per- 
mitted to  remain  there,  and  why  it  wasn't  delivered  to,  and  put  upon,  the  boat? 
A.  The  shaft  was  ordered  as  an  extra,  and  made  some  time  after  being  re- 
ceived, and  then  the  fittings  for  the  shaft  was  ordered,  so  that,  in  case  of 
emergency,  they  would  have  the  extra  shaft  ready  to  put  on  the  boat  in  a 
short  space  of  time,  without  losing  or  causing  any  delay.    Q.  Mr.  D.  A.  Rees 
testified  that  the  shaft  and  fittings  were  permitted  to  remain  in  your  shop 
at  the  request  of  one  of  the  owners  of  the  Cyclone.    Do  you  know  anything 
about  that?    A.  Yes,  sir;   I  personally  requested  Mr.  Posey  to  take  the  shaft 
away,  as  it  was  in  the. way.    He  then  told  me  to  fit  it  up  as  far  as  I  could, 
and  hold  it  subject  to  their  order  where  to  deliver  it,  and,  in  case  I  could  hold 
it  there,  as  long  as  possible  to  do  so,  but,  when  it  became  too  much  in  the 
road,  then  to  set  it  out  on  the  bank,  any  place  where  they  might  get  it.    Now, 
that  was  somewheres  about  a  year  ago.    On  becoming  busy  last  fall,— in 
January,— I  took  everything  that  was  in  the  shop,  and  piled  it  at  one  end,  in 
a  promiscuous  pile,  by  the  crane.    That  shaft  to-day,  among  three  that  was 
there,  is  on  top  of  four  pairs  of  cylinders  and  two  other  shafts,  and  about 
eight  feet  from  the  ground.    Q.  Did  you  take  any  note  from  the  steamer 
Cyclone  for  your  account  or  any  part  of  it?    A.  Yes,  sir.    Q.  I  show  you  note 
dated  July  1,  1897,  made  by  the  steamer  Cyclone  and  owners  to  the  order 
of  your  company  for  $873.53,  payable  two  months  after  date,  and  ask  you 

1  As  to  maritime  Uens  under  state  statutes,  see  note  to  The  Electron,  21  C.  C. 
A  2L 
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whether  or  not  that  note  included  the  charges  for  the  extra  shaft  and  fittlnps. 
A.  Yes,  sir;  that  is  a  note  received  in  our  account,  and  includes  the  shaft, 
six  months  after  we  had  entered  it  in  our  books  in  settlement  of  the  account 
up  to  that  date." 

Upon  the  facts  and  under  the  circumstances  disclosed  by  this  evi- 
dence, did  James  Rees  &  Sons  Company  have  a  lien  for  the  shaft 
and  other  articles  referred  to?  The  Cyclone  having  been  sold  under 
admiralty  process,  and  the  proceeds  brought  into  the  district  court 
for  distribution,  that  court  held  that  such  a  lien  did  exist,  and  de- 
creed accordingly.  The  learned  judge  found  that  the  articles  had  been 
delivered,  and  therefore  held  that  the  case  fell  within  the  purview 
of  the  Pennsylvania  statute  of  June  13,  1836,  as  amended  by  the 
act  of  June  24,  1895,  by  v^^hich  a  lien  is  given  "for  all  work  done  and 
materials  and  supplies  furnished  or  provided  in  the  building,  repair- 
ing, fitting,  furnishing,  supplying  or  equipping  of  such  ships  or  ves- 
sels." We  are  unable  to  concur  in  this  view.  We  incline  to  think 
that  the  act  of  April  20,  1858,  is  more  nearly  applicable  than  that 
of  June  24,  1895;  but,  be  this  as  it  may,  we  do  not  doubt  that  de- 
livery is,  under  either  act,  essential  to  lien.  It  is  not  necessary  to 
decide  whether  it  be  requisite  that  the  articles  should  be  placed  upon 
the  vessel  itself;  but  that  the  possession  must  be  transferred,  either 
to  the  vessel  or  to  its  owner  or  proper  representative,  we  think  is 
unquestionable.  James  DalzelFs  Son  &  Co.  v.  The  Daniel  Kaine, 
31  Fed.  748.  In  the  present  case  there  was  in  fact  no  change  of 
possession,  and  the  reason  for  this  is  not,  in  our  opinion,  material. 

The  motion  to  quash  is  not  well  founded.  The  position  now  as- 
sumed in  support  of  that  motion  was  not  taken  in  the  court  below, 
and  the  fact  that  the  appellant  bought  the  steamer  Cyclone  from 
the  sheriff  of  Washington  county,  on  the  6th  day  of  May,  1898,  is 
distinctly  shown  by  the  record  before  us. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  will  be 
remanded  to  that  court  for  further  proceedings  to  be  there  taken  in 
pursuance  of  this  determination. 


(93  Fed.  936.) 

SOUTHERN    EXP.    CO.    v.    FLATTEN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     February  21,  1899.) 

No.  727. 

Corporations— Liability  for  Torts  of  Agents— Scope  of  Employmkitt. 
A  deelaratiou,  in  an  action  against  a  corporation  for  personal  injuries, 
wliich  alleges  that  defendant  employed  certain  detectives  to  investigate 
an  alleged  robl^ery,  and  that  in  the  course  of  such  employment  such  de- 
tectives, with  other  persons  procured  by  them,  committed  an  assault  on 
plaintiff  for  the  purpose  of  compelling  him  to  confess  to  the  commissiou 
of  the  robbery,  and  inflicted  the  injuries  sued  for,  states  sufficient  facts 
to  connect  the  defendant  with  the  injury,  and  to  charge  it  with  liability 
therefor;  the  means  employed  by  its  agents  in  the  Investigation  l)einff 
left  to  their  discretion,  in  the  exercise  of  which  they  were  within  their 
authority.  A  ratification  or  repudiation  of  their  acts  by  defendant  after 
they  were  committed,  and  plaiutifT's  right  of  action  had  accrued,  would 
be  immaterial. 
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2.  Samk. 

Under  the  modern  rule  adopted  by  the  courts,  a  corporation  Is  liable 
at  common  law  for  torts  committed  by  its  servants  or  agents,  precisely 
as  a  natural  person  would  be. 
a  Pleading— Declaration  in  Tort. 

A  declaration  to  recover  for  an  assault  alleged  to  have  been  committed 
on  plaintiff  by  representatives  and  agents  of  defendant  in  the  course  of 
their  employment  is  not  demurrable  because  it  fails  to  state  the  names 
of  some  of  the  assailants,  alleged  to  be  unknown  to  plaintiff. 

4.  Damages  for  Assault  and  Battery— Mental  Scpfering. 

In  an  action  of  tort  to  recover  damages  for  an  assault  and  battery, 
where  there  is  proof  of  substantial  physical  hurt  and  injury,  the  plaintiff 
is  entitled  to  recover  compensation  for  the  mental  pain  and  suffering  that 
necessarily  resulted  from  the  original  injury. 

5.  Evidence  op  Agency- Acts  of  Alleged  Agent. 

Acts  of  an  alleged  agent  tending  to  show  the  exercise  of  control  and 
authority  over  the  business  of  the  principal,  and  declarations  and  state- 
ments of  agency  made  in  the  presence  of  other  known  agents,  are  ad- 
missible to  establish  the  agency. 

6.  Pleading — Variance— Amendment  During  TRiATi. 

The  action  of  a  trial  court  in  denying  a  motion  for  judgment  on  the 
groimd  of  a  variance,  and  in  permitting  the  amendment  of  the  declara- 
tion, after  the  conclusion  of  plaintiflTs  evidence,  to  conform  to  the  proof, 
is  not  an  abuse  of  discretion,  where  it  is  not  claimed  that  defendant  was 
misled  by  the  variance  to  his  prejudice. 

Pardee,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Florida. 

John  F.  Hartridge,  for  plaintiff  in  error. 

H.  P.  Logan,  J.  W.  Brady,  and  F.  M.  Hammond,  for  defendant 
in  error. 

Before    PAEDEE,    Circuit   Judge,    and    SWAYNE    and    PAR- 
LAKGE,  District  Judges. 

SWAYNE,  District  Judge.     This  is  an  action  originally  brought 
by  JohH  J.  Platten,  Jr.,  defendant  in  error,  against  the  Southern 
Express  Company,  a  corporation  under  the  laws  of  the  state  of 
Georgia,  plaintiff  in  error,  to  recover  damages  for  personal  injury 
inflicted  upon  him  by  reason  of  an  assault  with  deadly  weapons 
committed  by  certain  employes  of  the  defendant  company.    The 
suit  was  originally  brought  in  the  circuit  court,  Pope  county,  Fla., 
but  was  afterwards  removed  by  the  defendant  company  into  the 
circuit  court  of  the  United  States  for  the  Southern  district  of  Flor- 
ida.   The  facts  alleged  by  the  plaintiff  in  his  declaration,  and 
proved  on  trial,  except  as  hereinafter  qualified,  are  as  follows: 
That  on  or  about  the  1st  day  of  April,  1897,  the  office  of  the  de- 
fendant company  situated  in  the  town  of  Bartow,  Fla.,  was  robbed 
of  the  sum  of  $2,500,  and  that  shortly  thereafter  the  defendant 
company  sent  its  agents,  W.  T.  Sherrett  and  C.  L.  Myers,  to  the 
town   of   Bartow   aforesaid,  for   the   purpose   of   investigating   the 
said  robbery,  and  to  procure,  if  possible,  evidence  sufficient  to  con- 
vict the  person  or  persons  who  perpetrated  the  same;  that  the  said 
W.  T.  Sherrett  and  C.  L.  Myers  were  especially  selected  by  the  de- 
fendant company  for  this  jpurpose,  and  in  pursuance  of  their  em- 
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ployment,  and  in  the  investigation  of  the  said  alleged  robbery,  the 
said  C.  L.  Myers,  together  with  N.  W.  Buxton,  and  two  other  per- 
sons to  the  plaintiff  unknown,  were  employed  by  the  said  agents 
to  make  an  assault  with  deadly  weapons  upon  the  plaintiff,  and  to 
seize  him,  throw  him  down,  and  by  brute  force  deprive  him  of  his 
personal  liberty,  with  intent  to  compel  the  said  plaintiff  to  confess 
and  admit  that  he  had  perpetrated  the  robbery  upon  the  defendant 
above  referred  to;  that  the  said  agents  and  employes  of  the  de- 
fendant company  did  endeavor  to  kidnap  the  plaintiff  and  carry 
him  to  a  secluded  spot,  where  they  were  to  hang  him  up  by  a  rope 
furnished  by  the  officers  of  the  company  for  that  purpose;  and 
that  the  object  of  the  company  in  committing  this  assault  was  to 
compel  the  plaintiff  to  admit  and  confess  that  he  had  perpetrated 
the  robbery  above  mentioned.  There  is  a  second  count  in  this 
declaration,  alleging  a  conspiracy  between  the  defendant  corpora- 
tion, by  its  officers,  agents,  and  special  representatives  selected 
and  chosen  to  investigate  the  robbery  above  referred  to,  and  other 
officers,  agents,  and  representatives  of  the  defendant  company  un- 
known to  plaintiff,  to  commit  the  assault  for  the  purpose  hereinbe- 
fore set  forth.  To  this  declaration  the  defendant  company  de- 
murred, which  demurrer  being  overruled  by  the  trial  court,  «Tor 
was  assigned;  and  the  first  question  to  be  determined  here  is 
whether  or  not  the  court  below  erred  in  rendering  judgment  on  this 
demurrer,  sustaining  defendant  in  error's  declaration. 

The  three  questions  raised  by  the  demurrer  are:  (1)  Does  the  dec- 
laration show,  by  relation  of  fact,  any  connection  between  the  de- 
fendant company  and  the  assault  complained  of?  (2)  Were  the 
employes  of  the  defendant  corporation,  in  committing  the  assault, 
acting  within  the  scope  of  their  employment?  (3)  Is  it  necessary 
that  in  such  an  action  against  a  corporation  the  names  of  the  par- 
ties who  actually  committed  the  assault  be  given? 

.To  the  first  question  it  is  alleged  by  the  declaration  that  the  de- 
fendant company  selected,  and  sent  to  the  vicinage  of  the  robbery, 
its  special  agents  and  representatives,  W.  T.  Sherrett  and  C.  L. 
Myers;  that  these  agents  were  specially  instructed  to  investigate 
the  alleged  robbery,  and  that  the  said  agents,  in  pursuance  of  their 
employment,  and  in  the  investigation  of  the  alleged  robbery,  acting 
within  the  scope  of  their  employment,  committed  the  trespass,  to 
recover  compensation  for  which  this  action  was  brought.  The  assault 
upon  the  defendant  in  error  by  these  agents  of  the  express  company 
was  committed  to  further  the  investigation  of  the  robbery,  and  the 
wrong  to  defendant  in  error  was  committed  by  the  agents  of  the 
defendant  company,  therefore,  in  carrying  out  the  purposes  of  their 
employment.  It  is  true  that  if  the  assault  alleged  had  been  commit- 
ted willfully  by  the  agents  of  the  corporation,  and  in  the  performance 
of  an  act  not  within  the  scope  of  their  employment,  then  these  agents, 
who  were  merely  the  servants  of  the  stockholders  of  the  corporation, 
could  not  by  their  conduct  render  the  corporation  liable.  In  the 
case  at  bar  certain  persons  were  employed  by  the  defendant  company 
for  the  lawful  and  commendable  purpose  of  ascertaining  who  was 
guilty  of  the  robbery  set  forth  in  plaintiff's  declaration.    They  were- 
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clothed  by  the  defendant  company  with  the  power  to  exercise  their 
discretion  as  to  the  methods  to  be  adopted  in  ferreting  out  the  crime. 
Acting  under  this  authority,  clothed  with  this  discretion,  seeking  to 
accomplish  the  ends  for  wtdch  they  were  employed,  the  agents  of  the 
defendant  company  did  the  wrong  to  plaintiff  set  forth  in  the  declara- 
tion. It  would  not  be  contended 'otherwise  than  that  a  natural  per- 
son, standing  in  the  same  relationship  to  the  active  wrongdoers  in  the 
case  at  bar  as  did  the  defendant  company  towards  these  agents,  would 
be  hable  under  the  circumstances  set  forth.  At  common  law  a  corpo 
ration  could  not  be  made  a  defendant  to  an  action  of  battery,  or  such- 
like personal  injuries,  for,  in  its  corporate  capacity,  it  could  neither 
beat  or  be  beaten;  a  corporation  being,  in  the  language  of  Sir  Edward 
Coke,  "invisible,  and  existing  only  in  intendment  and  consideration 
of  law,"  and  wholly  devoid  of  corporal  body.  But  of  recent  years, 
with  the  growth  of  corporations,  the  multiplicity  of  interests  owned  by 
them,  the  diversity  of  business  enterprises  by  them  conducted,  "judi- 
cial tribunals,  with  much  wariness,  and  after  close  and  exact  scrutiny 
into  their  nature  and  constitution,"  ex  necessitate  have  modified  the 
strict  rules  of  the  common  law  in  relation  to  corporate  liability;  and 
it  is  now  declared  to  be  the  law  that  a  corporation  is  liable  civiliter 
for  torts  committed  by  its  servants  or  agents,  precisely  as  natural 
persons.  Fotheringham  v.  Express  Co.,  36  Fed.  252;  Railroad  Co. 
V.  Quigley,  21  How.  202;  Salt  Lake  aty  v.  Hollister,  118  U.  S.  25C, 
6  Sup.  Ct.  1055;  Railway  Co.  v.  Harris,  122  U.  S.  597,  7  Sup.  Ct.  1286. 
It  is  admittedly  correct,  as  stated  by  counsel  for  the  defendant  com- 
pany, that  affirmative,  willful  action  by  the  chief  officers  of  the  defend- 
ant company  could  not  have  made  the  company  liable  for  the  acts 
complained  of  in  the  declaration,  for  the  corporation  is  liable  only 
for  the  acts  of  its  servants  and  employes  within  the  scope  of  their 
duties.  But  in  the  case  at  bar  the  detection  of  the  felon  who  robbed 
the  company's  office  was,  in  the  judgment  of  the  company,  very  im- 
portant to  it.  They  employed  their  agents  to  detect  the  wrongdoer 
and  bring  him  to  justice.  It  was  their  duty  to  have  selected  for  this 
purpose  safe,  careful,  and  prudent  men, — representatives  who  would 
pursue  this  special  business  of  the  company  in  a  legal,  proper,  and 
prudent  way.  This  they  did  not  do.  They  selected  as  agents  men  re- 
gardless of  the  rights  of  others;  men  who  sought  only  the  end  for 
which  they  were  employed,  regardless  of  the  means  adopted  to  bring 
about  this  desired  consummation.  These  agents  committed  the  as- 
sault upon  the  plaintiff;  and  for  this  action  by  its  agents,  acting  within 
the  scope  of  their  authority,  the  defendant  company  cannot  escape  re- 
sponsibility. 

Whether  or  not  there  was  a  subsequent  ratification  of  the  acts  of 
these  agents  by  the  chief  officers  of  the  company  is  immaterial,  for 
the  reason  that  immediately  upon  the  perpetration  thereof  the  liabil- 
ity of  the  company  to  make  satisfaction  therefor  attached.  The  acts 
of  the  agent  were  the  acts  of  the  company.  If  the  perpetrators  of 
this  outrage  had  been  successful,  by  means  of  the  illegal  and  crim- 
inal methods  employed  against  the  defendant  in  error,  in  securing  evi- 
dence against  him  that  would  lead  to  his  conviction  of  the  crime  of 
robbery,  or  to  the  recovery  by  the  company  of  the  money  of  which  it 
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was  robbed,  then  the  company  would  have  been  the  recipient  of  the 
advantage  gained  by  the  wrongful  acts  of  its  agents;  and  this  was 
the  end  sought  by  the  express  company.  But  these  agents  were  un- 
successful in  their  efforts,  and  the  company  gained  nothing  thereby. 
''The  question  is  not  whether  the  particular  act  was  authorized,  but 
whether  the  act  done  grew  out  of  •the  exercise  of  an  authority  which 
the  master  had  conferred  upon  the  servant."  The  bare  reading  of  the 
allegations  of  the  declaration  demonstrates  that  the  acts  complained 
of  grew  out  of  the  exercise  of  the  authority  given  by  the  defendant 
eompany  to  these  representatives. 

Should  the  demurrer  to  the  declaration  have  been  sustained  for  the 
Teason  that  the  names  of  the  persons  committing  the  assault  were  not 
named  therein?  There  is  nothing  in  this  contention,  for  the  reason 
that  the  names  of  these  persons  are  set  forth.  In  the  declaration  the 
names  of  these  persons  are  given  as  follows:  *Tour  persons,  to  wit, 
C.'L.  Myers,  N.  W.  Buxton,  and  two  others  to  plaintiff  unknown," 
employes  of  the  company,  committed  the  acts  complained  of.  But 
,«ven  if  no  names  were  set  forth  in  the  said  declaration,  and  it  was 
alleged  simply  therein  that  certain  agents  and  representatives  of  the 
defendant  company,  to  the  plaintiff  imknown,'had  been  guilty  of  this 
trespass,  then  the  contention  of  plaintiff  in  error  could  not  be  sus- 
tained, for  the  reason  that  this  deficiency  would  be  only  in  a  matter 
of  proof,  and  not  of  allegation  in  the  pleadings.  It  follows  that  there 
was  no  error  made  by  the  trial  court  in  overruling  the  plaintiff  in 
error's  demurrer. 

It  is  contended  by  the  plaintiff  in  error  (the  defendant  below)  that 
the  trial  court  erred  in  permitting  the  plaintiff  below  to  testify  as  to 
the  mental  suffering  occasioned  him  by  reason  of  the  assault.  Bearing 
in  mind  that  this  action  was  one  purely  of  tort,  and  that  there  was 
proof  of  substantial  physical  hurt  and  injury,  there  can  be  no  ques- 
tion but  what  the  plaintiff  below  was  entitled  to  recover  compensa- 
tion for  the  mental  pain  and  suffering  that  inevitably  and  necessarily 
resulted  from  the  original  injury.  As  was  said  by  Mr.  Justice  Grav 
in  Kennon  v.  Gilmer,  131  U.  S.  28,  9  Sup.  Ct.  697: 

"When  the  injury,  whether  caused  by  wUlfulness  or  by  negligence,  produces 
mental  as  well  aH  bodily  anguish  and  suffering,  independently  of  any  extra- 
neous consideration  or  cause,  It  is  impossible  to  exclude  the  mental  suffering 
m  estimating  the  extent  of  the  personal  injury  for  which  compensation  is  to 
be  awarded." 

And  in  the  case  of  Mclntyre  v.  Giblin,  131  U.  S.  clxxiv.,  9  Sup.  Ct 
598,  in  an  action  brought  by  the  defendant  in  error  against  the  plain- 
tiff in  error  to  recover  damages  for  negligent  shooting,  Chief  Justice 
Waite  expressly  held  that  the  plaintiff  below  was  entitled  to  recover 
"a  fair  compensation  for  the  physical  and  mental  suffering  caused  by 
the  injury." 

Numerous  assignments  of  error  are  based  upon  the  admission  of 
certain  testimony  which  is  alleged  to  be  hearsay,  and  hence  inad- 
missible. An  examination  of  the  record  discloses  that  this  so-called 
hearsay  testimony  was  testimony  of  declarations  and  statements  made 
by  one  who  was  proved  to  be  an  agent  of  the  plaintiff  in  error  while 
engaged  in  the  transaction  of  the  business  of  his  principal,  and  hence 
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was  properly  admitted  in  evidence.  That  the  parties  who  made  these 
declarations  alleged  to  be  hearsay  were  the  agents  of  the  plaintiff  in 
error,  there  can  be  no  reasonable  doubt.  The  actions  and  conduct  of 
W.  T.  Sherrett  were  of  such  a  character,  so  continuous,  so  well  known 
and  notorious,  not  only  to  the  people  in  and  around  the  place  where 
the  robbery  had  been  effected,  but  among  the  other  recognized  and 
admitted  agents  of  the  plaintiff  in  error.  He  was  recognized,  received, 
and  assisted  as  an  agent  of  the  express  company,  and  for  nearly  three 
weeks  was  virtually  in  control  of  its  office  at  Bartow  for  the  purpose 
of  his  employment.  During  this  time,  by  his  directions,  the  books 
of  the  company  were  mutilated,  that  the  plaintiff  below  might  be  de- 
coyed from  his  bed  at  night  to  be  assaulted  as  described.  These  and 
other  acts  of  W.  T.  Sherrett  were  properly  submitted  to  the  jury  to 
establish  agency.  A  careful  examination  of  the  record  discloses  no 
substantial  error  on  the  part  of  the  trial  judge  in  the  admission  of 
this  testimony. 

In  the  declaration  it  was  charged  that  Myers  and  Buxton,  and  two 
others  to  the  plaintiff  unknown,  were  procured  to  make  the  assault 
set  forth  therein.  There  is  no  testimony  whatever  in  the  record  that 
in  any  wise  connects  Myers  with  the  assault,  directly  or  indirectly. 
Upon  the  conclusion  of  the  testimony  on  behalf  of  the  plaintiff  below 
at  the  trial,  the  attorney  for  the  plaintiff  in  error  moved  the  court  to 
instruct  the  jury  to  bring  in  a  verdict  for  the  defendant  on  the  ground 
that  the  evidence  disclosed  a  fatal  variance  between  the  allegations 
of  the  declaration  and  the  proof  in  this  respect,  which  motion  was  de- 
nied by  the  court;  and  the  ruling  of  the  court  on  this  motion  was 
assigned  as  error.  There  is  no  allegation,  or  even  intimation,  that  the 
plaintiff  in  error  had  been  misled  in  maintaining  its  defense  upon  the 
merits  by  this  variance.  There  is  nothing  in  the  record,  or  on  the  face 
of  the  pleadings,  in  any  wise  showing  that  the  express  company  was 
prejudiced  thereby  in  any  respect.  This  being  the  case,  such  variance 
was  an  immaterial  one,  and  the  court  was  correct  in  overruling  the 
motion,  and  allowing  defendant  in  error  at  that  time  to  amend  his 
declaration  by  striking  out  the  name  of  Myers.  It  is  only  in  case  of 
a  very  gross  or  flagrant  abuse  of  the  discretion  of  the  trial  judge  in 
allowing  amendments  to  the  pleadings  that  the  same  will  be  inter- 
fered with  in  the  appellate  court.  A  careful  examination  of  the 
entire  record  discloses  no  substantial  error  against  the  appellant,  and 
the  judgment  appealed  from  is  therefore  affirmed, 

PARDEE,  Circuit  Judge,  dissenting. 
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m  Fed.  6.) 

DULANEY  V.  SOUDDER  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  28,  1809.) 

No.  QM. 

l.  Equity— Jurisdiction. 

A  bill  by  the  assignee  of  a  contract  with  the  government,  who  faftd  com- 
pleted the  work  thereunder,  against  the  assignor,  who  was  insolyent, 
and  owed  the  assignee  on  account  of  the  contract  more  than  was  due 
from  the  government,  and  who  had  filed  objections  with  the  government 
against  payment  to  the  assignee,  to  enjoin  the  assignor  from  collecting 
or  receiving  the  money  due  for  the  work,  and  to  settle,  as  between  the 
parties,  which  had  the  better  right  to  the  fund,  is  within  the  cognisance 
of  equity. 

I.  Parties. 

The  government  is  not  a  necessary  party  to  a  suit  by  the  assignee  of  a 
contract  with  it  against  the  assignor  to  enjoin  his  collecting  or  receiving 
the  money  due  under  it,  and  to  settle  as  between  the  parties  the  better 
right  to  the  fund. 

i.  United  States— Claims  against— Assignment. 

There  is  no  claim  against  the  United  States,  and  therefore  no  assignment 
of  it,  within  Rev.  St.  §  3477,  declaring  void  all  assignments  of  a  daim 
against  the  United  States,  and  all  powers  of  attorney  or  other  authorities 
for  receiving  payment  of  any  such  claim,  unless  made  after  issue  of  war- 
rant for  payment  thereof,  where  one  having  a  contract  to  do  work  for  the 
United  States,  before  doing  any  work  under  it,  contracts  with  another  to 
obtain  advances  with  which  to  do  the  work,  agreeing  to  make  payment 
for  the  advances  out  of  the  moneys  to  be  received  from  the  government 
for  the  work,  and  executes  a  power  of  attorney  to  such  other  person,  au- 
thorizing him  to  collect  all  money  to  become  due  on  the  contract  with  the 
government! 

L  Same— Contracts— Assignment. 

Under  Rev.  St  §  3737,  declaring  that  any  assignment  of  a  contract  with 
the  United  States  sl^all  cause  the  annulment  of  the  contract,  so  far  as  the 
United  States  are  concerned,  the  government  may  treat  it  as  annulled,  or 
recognize  the  assignment 

1  Equity— Matters  Considered. 

The  court  having  taken  jurisdiction  of  a  suit  by  the  assignee  of  a  con- 
tract with  the  United  States  against  the  assignor  to  enjoin  the  assignor 
from  collecting  or  receiving  the  money  due  under  it  properly  ascertains 
the  amount  due  complainant  from  defendant,  and  renders  a  personal  de- 
cree against  him  for  that  sum. 

Appeal  from  the  CSreuit  Court  of  the  United  States  for  the  Southern 
DIfitrict  of  Mississippi. 

Murray  F.  Smith,  for  appellant. 
S.  H.  King,  for  appellees. 

Before  PAKDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  L  C.  Dulaney,  the  appellant,  made  a 
written  contract  with  an  oflftcer  representing  the  United  States,  bind- 
ing himself  to  construct  certain  levees.  He  agreed  to  furnish  the 
labor  and  material,  and  to  complete  them  in  a  manner  satisfactory  to 
the  government.     Dulaney  was  insolvent,  and  unable  to  carry  out  his 

1  As  to  assignment  of  government  contracts,  see  subdivision  5  of  note  to 
Bank  v.  Lawrence,  22  CCA.  656. 
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agreement  without  assistance.  On  the  31st  of  March,  1804,  to  get  the 
money  and  supplies  to  do  the  work,  he  made  a  contract  with  Scudder 
&  Co.  This  contract  is  in  writing,  and  by  its  terms  Dulaney  was  to 
repay  Scudder  &  Co.  for  the  advances  made  to  him,  out  of  money  he 
was  to  receive  from  the  government  for  the  work  on  the  levees.  With 
the  contract,  Dulaney  executed  a  power  of  attorney  to  Scudder  &  Co. 
authorizing  them  to  collect  and  receipt  for  all  money  to  become  due 
on  Dulaney's  contract  with  the  government.  The  agreement  referred 
to  the  power  of  attorney  executed  at  the  same  time  in  these  words: 
^  case  the  power  of  attorney  executed  by  the  said  Dulaney  shall  not 
be  satisfactory  to  the  United  States  authorities,  he  agrees  to  execute 
such  other  or  others  as  may  be  necessary  to  conform  to  the  require- 
ments of  said  authorities."  The  power  of  attorney  was  submitted  to 
the  government,  and  accepted  as  satisfactory,  after  requiring  a  change 
in  the  acknowledgment.  The  estimates,  when  due,  while  Dulaney 
had  charge  of  the  work,  were  paid  to  Scudder  &  Co.  under  this  contract 
and  i)ower  of  attorney.  In  May,  1895,  it  became  known  to  Scudder 
&  Co.  that  Dulaney  had  failed  to  comply  with  the  terms  of  his  contract 
with  the  government,  and  that  the  government  was  about  to  annul  the 
contract.  Scudder  &  Co.  had  already  made  large  advances  to  Dulaney. 
To  avoid  the  loss  of  advances  already  made,  Scudder  &  Co.,  on  the  27th' 
day  of  May,  1895,  made  another  agreement  with  Dulaney.  By  this 
agreement  Dulaney  transferred  certain  personal  property  to  Scudder  & 
Co.,  and  also  assigned  to  them  "all  his  rights  and  interest"  in  the  con- 
tract which  he  had  made  with  the  government;  Scudder  &  Co.  agreeing 
to  finish  the  work  which  Dulaney  had,  in  the  first  instance,  agreed  to  do. 
Scudder  &  Co.  proceeded  to  finish  the  work,  taking  entire  charge  of  it. 
As  the  work  progressed,  payments  were  made  to  them  upon  estimates 
made  pursuant  to  the  original  contract  between  Dulaney  and  the  gov- 
ernment. When  the  work  was  finished,  it  was  accepted  by  the  gov- 
ernment, and  the  estimate  for  the  final  payment  was  made;  but,  before 
it  could  be  paid  to  Scudder  &  Co.,  Dulaney  gave  the  government  writ- 
ten notice  that  he  had  revoked  his  power  of  attorney,  and  objected  to 
this  final  payment  being  made  to  Scudder  &  Co.  The  amount  then 
due  from  the  government  on  the  work  was  about  f  7,715,  and  Dulaney 
was,  on  account  of  these  transactions,  indebted  to  Scudder  &  Co.  in 
a  much  larger  sum.  Dulaney  continues  insolvent,  and  the  substan- 
tial subject  of  this  litigation  is  the  right  to  the  money  due  for  the  work, 
and  now  held  by  the  government.  On  the  27th  of  May,  1896,  Scudder 
&  Co.  filed  their  bill  in  chancery  against  Dulaney,  alleging  the  facts 
that  we  have  briefly  stated,  and  praying  for  general  relief,  and  spe- 
cially that  Dulaney  be  perpetually  enjoined  from  collecting  or  receiv- 
ing the  money  due  for  this  work.  The  circuit  court  overruled  a  de- 
murrer to  the  bill,  and  on  the  final  hearing  enjoined  Dulaney  as  prayed 
for;  and  also  rendered  a  decree  against  Dulaney  for  the  amount  found 
to  be  due  Scudder  &  Co.  The  cause  is  brought  here  by  appeal,  and  it 
is  urged  that  there  is  no  equity  in  the  bill,  that  the  United  States  was 
a  necessary  party  to  the  suit,  and  that  sections  3477  and  3737  of  the 
Revised  Statutes  of  the  United  States  make  the  dealings  between  the 
parties  illegal,  and  that,  therefore,  the  contracts  between  Dulaney 
and  Scudder  &  Co.  are  against  public  policy,  and  void. 
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1.  It  is  not  necessary  to  examine  the  questions  whether  the  bill  con- 
tains equity  as  a  bill  for  an  accounting  or  as  one  to  prevent  a  multi- 
plicity of  suits.  Scudder  &  Co.  had  earned,  and  are  certainly  the 
equitable  owners  of,  the  fund  in  controversy,  which  is  withheld  by  the 
government.  The  contract  under  which  the  work  was  done  was 
originally  with  Dulaney.  He  is  now  claiming  the  fund,  and  has 
given  notice  to  the  government  of  the  revocation  of  the  power  of  at- 
torney under  which  it  was  to  have  been  paid  to  Scudder  &  Co. 
Dulaney  is  insolvent.  Unless  the  government  is  bound  by  its  deal- 
ings with  Scudder  &  Co., — a  question  not  necessary  to  be  decided, — 
it  has  the  right  to  either  recognize  or  reject  the  power  of  attorney  of 
Dulaney  and  his  contract  with  Scudder  &  Co.  If  Dulaney  should  re- 
ceive the  money,  Scudder  &  Co.  would  be  without  remedy.  The  juris- 
diction of  equity  for  the  protection  of  contract  rights  is  not  limited  to 
the  original  parties  to  the  agreement,  but  is  often  exercised  in  favor 
of  their  assignees.  Under  the  circumstances  of  this  case,  the  neces- 
sity of  protecting  the  assignee  by  the  writ  of  injunction  is  sufficient  of 
itself  to  give  equity  jurisdiction.  2  High,  Inj.  (3d  Ed.)  §  1113.  In 
Milnor  v.  Metz,  16  Pet.  221,  the  fund  in  controversy  was  in  the  treas- 
ury. The  secretary  refused  to  recognize  the  claim  of  either  party^ 
and  waited  for  the  conflicting  claims  to  be  adjusted  by  the  courts. 
Metz  filed  his  bill  enjoining  Milnor  from  receiving  the  money,  and  had 
a  decree  of  perpetual  injunction,  which  was  affirmed  by  the  supreme 
court.  The  case  of  Phelps  v.  McDonald,  90  U.  S.  298-307,  was  a  con- 
test in  equity  as  to  the  ownership  of  money  which  was  not  within  the 
jurisdiction  of  the  court.  The  court  said,  '^Whether  the  money  be 
here  or  abroad,  the  assignee  is  entitled  to  have  the  question  finally 
settled  whether  he  or  McDonald  has  the  better  right.''  The  allegations 
of  the  bill  make  a  case  within  the  jurisdiction  of  equity  to  enjoin 
Dulaney,  and  to  settle,  as  between  the  parties,  which  has  the  better 
right  to  the  fund  in  controversy. 

2.  In  this  suit  it  was  not  necessary  that  the  United  States  be  made 
a  party  defendant.  The  United  States  cannot  be  sued  except  by  their 
consent.  The  position  could  not  be  sustained  that  the  complainants 
would  be  deprived  of  their  equitable  remedy  by  injunction  against 
Dulaney,  because  the  United  States  did  not  consent  to  be  sued.  In 
the  case  of  Milnor  v.  Metz,  supra,  the  United  States  was  not  made  a 
party  defendant;  and  in  Phelps  v.  McDonald,  supra,  the  court  granted 
relief  by  a  decree  in  personam,  although  the  property  involved  was 
not  in  its  territorial  jurisdiction.  The  purpose  of  this  suit  was  to 
settle  the  controversy  between  the  parties  to  it,  and  the  decree  ren- 
dered is  not  binding  on  the  United  States,  but  would  protect  the  gov- 
ernment in  disregarding  the  notice  of  Dulaney  that  he  had  revoked 
the  power  of  attorney  given  to  Scudder  &  Co. 

3.  There  are  two  sections  of  the  Revised  Statutes  that  bear  upon  the 
defenses  made,  and  they  should  be  examined  together.  Section  3477 
is  as  follows: 

"AU  transfers  and  assignments  made  of  any  claim  upon  the  United  States, 
or  of  any  part  or  share  thereof,  or  Interest  therein,  whether  absolute  or  con- 
ditional, and  whatever  may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for  receiving  payment  of  any  such  claim, 
or  of  any  part  or  share  thereof^  shall  be  absolutely  null  and  void,  unless  they 
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are  freely  made  and  executed  In  the  presence  of  at  least  two  attesting  wit- 
nesses, after  the  allowance  of  such  a  claim,  the  ascertainment  of  the  amount 
due  and  the  issuing  of  a  warrant  for  the  payment  thereof.    •    •    •" 

This  section,  it  will  be  observed,  relates  to  the  transfers  of  any 
"claim"  against  the  United  States. 
Section  3737  relates  to  the  transfer  of  "contracts"  and  is  as  follows: 

"No  contract  or  order,  or  any  Interest  therein,  shall  be  transferred  by  the 
party  to  whom  such  contract  or  order  is  given  to  any  other  party,  and  any 
Buch  transfer  shall  cause  the  annulment  of  the  contract  or  order  transferred, 
80  far  as  the  United  States  are  concerned.  All  rights  of  action,  however, 
for  any  breach  of  such  contract  by  the  contracting  parties,  are  reserved  to 
the  United  States." 

These  statutes  have  been  often  the  subject  of  construction  by  the 
courts,  and  it  has  been  uniformly  held  that  their  purpose  is  the  protec- 
tion of  the  United  States.  In  Hobbs  v.  McLean,  117  U.  S.  576,  6  Sup. 
Ct.  874,  the  court  said: 

"The  sections  under  consideration  were  passed  for  the  protection  of  the  gov- 
ernment They  were  passed  in  order  that  the  government  might  not  be  har- 
assed by  multiplying  the  number  of  persons  with  whom  it  had  to  deal,  and 
might  always  know  with  whom  It  was  dealing  until  the  contract  was  com- 
pleted, and  a  settlement  made." 

In  (Goodman  v.  Niblack,  102  U.  S.  560,  Mr.  Justice  Miller,  speaking 
for  the  court,  after  stating  the  mischiefs  these  statutes  were  intended 
to  prevent,  said: 

"Both  these  considerations,  as  well  as  a  careful  examination  of  the  statute, 
leave  no  doubt  that  its  sole  purpose  was  to  protect  the  government,  and  not 
the  parties  to  the  assignment." 

There  are  many  cases  and  opinions  to  the  same  effect.  Bailey  v, 
U.  S.,  109  U.  S.  432,  3  Sup.  Ct.  272;  15  Op.  Attjs.  Gen.  245;  16  Op, 
Attys.  Gen.  278.  The  intention  of  congress  in  enacting  these  stat- 
utes, and  their  purpose,  should  be  kept  in  view  while  construing  them. 
The  record  shows  that  Dnlaney  was  insolvent  when  he  made  the  con- 
tract with  the  government,  and  that  he  contracted  with  Scudder  &  Go, 
to  obtain  the  juivances  before  he  had  performed  any  work  on  his  con- 
tract. When  he  made  the  contract  of  March  31,  1894,  ai  d  executed 
the  power  of  attorney,  he  had  no  claim  against  the  government.  He 
had  done  no  work.     In  Hobbs  v.  McLean,  supra,  the  court  said: 

'•When  those  articles  were  signed,  there  was  no  claim  against  the  govern- 
ment to  be  transferred.  ♦  ♦  ♦  What  is  a  claim  against  the  United  States 
Is  weU  understood.  It  Is  a  right  to  demand  money  from  the  United  States. 
Peck  acquired  no  claim  in  any  sense  until  after  he  had  made  and  performed 
whoUy,  or  in  part,  his  contract  with  the  United  States.  Section  3477,  Rev. 
St,  it  is  clear,  only  refers  to  claims  against  the  United  States  which  can  be 
presented  by  the  claimant  to  some  department  or  officer  of  the  United  States 
for  payment,  or  may  be  prosecuted  in  the  court  of  claims." 

The  arrangement,  therefore,  made  by  Ehilaney  with  Scudder  &  Co. 
to  obtam  the  means  to  carry  out  the  former's  contract  with  the  govern- 
ment, was  not  the  transfer  of  a  claim  within  the  meaning  of  section 
3477,  and  does  not  violate  the  letter  or  spirit  of  that  section.  This 
agreement  and  power  of  attorney  of  March  31,  1894,  are  not  made 
null  and  void,  as  between  the  parties  to  it,  by  the  statute.  On  the 
27th  of  May,  1895,  another  contract  was  made  between  Dulaney  and 
Scudder  &  Co.      By  the  terms  of  this  contract,  Dulaney  transferred  his 


Digiti 


zed  by  Google 


06  86  C.  C.  A.  REPORTS. 

interest  in  hie  government  contract  to  Scudder  &  Co.     The  language 
iised  is: 

"The  said  L.  C.  Dulaney  does  hereby  transfer,  assign,  and  set  over  to  said 
parties  of  the  second  part  (Scudder  &  Co.)  his  said  contract,  and  aU  his  rights 
and  interests  thereunder;  the  said  parties  of  tlte  second  part  agreeing  and 
obligating  themselves  to  complete  said  levee  work  according  to  the  conditions 
of  the  said  contract  and  requirements  of  the  U.  S.  government*' 

Under  this  transfer,  Scudder  &  Co.  completed  the  work,  received 
payments  from  the  government  on  estimates,  and  now  claim  to  own 
the  amount  due  from  the  government  for  the  work.  This  last  agree- 
ment is  the  transfer  of  a  contract,  within  the  meaning  of  section  3737. 
Such  transfers  are  not,  by  that  section,  declared  null  and  void.  The 
statute  causes  the  "annulment  of  the  contract  ♦  ♦  ♦  so  trans- 
ferred so  far  as  the  United  States  are  concerned."  It  is  intended,  as 
we  have  shown,  for  the  protection  of  the  United  States.  The  govern- 
ment was  free  to  treat  it  as  annulled,  or  to  recognize  the  assignment 
In  Burck  v.  Taylor,  152  U.  S.  648, 14  Sup.  Ct.  701,  commenting  on  this 
statute,  the  court  said: 

"The  express  declaration  that,  so  far  as  the  United  States  are  concerned, 
a  transfer  shall  work  an  annulment  of  the  contract,  carries,  by  clear  implica- 
tion, the  declaration  that  it  shall  have  no  such  effect  as  between  the  contractor 
and  his  transferee.  In  other  words,  as  to  them,  the  transfer  Is  like  any  other 
transfer  of  property,  and  controlled  by  the  same  rules.  Its  Invalidity  is  only 
so  far  as  the  govemment  is  concerned,  and  it  alone  can  raise  any  question 
of  the  violation  of  the  statute.  The  government.  In  effect,  by  this  section,  said 
to  every  contractor,  *You  may  deal  with  your  contract  as  you  please,  and  as 
you  may  deal  with  any  other  property  belonging  to  you,  but,  so  far  as  we  are 
concerned,  you,  and  you  only,  will  be  recognized  either  in  the  execution  of 
the  contract  or  in  the  payment  of  the  consideration.* " 

The  court  having  taken  jurisdiction  of  the  cause  to  settle  this  con- 
troversy as  to  the  ownership  of  the  fund,  and  to  enjoin  Dulaney  from 
receiving  it,  it  is  a  familiar  principle  that  it  should  settle  the  whole 
matter.  It  was  right,  therefore,  to  ascertain  the  amount  due  the  com- 
plainant from  the  defendant,  and  to  render  a  personal  decree  for  such 
sum.     The  decree  of  the  circuit  court  is  affirmed. 


(94  Fed.  30.) 

LAMSON  et  al.  v.  BEARD.     C.  B.  CONGDON  &  CO.  T.  SAME.    PHELPS 

et  al.  V.  SAME. 

(Chrcuit  Court  of  Appeals,  Seventh  Circuit    May  19,  1899.) 

Nos.  626,  555,  and  561. 

1.  Revtbw— Judgment— Sufficiency  of  Findings. 

In  determining  whether  a  judgment  is  supported  by  a  special  finding, 
the  sufficiency  of  the  facts  found  is  the  sole  question  to  be  determined, 
and  hence  the  admission  of  evidence  of  immaterial  facts  is  not  error. 

2.  Banks  and  Banking  —  Authority  of  President  —  Misappropbiation  of 

Funds. 

If  the  directors  of  a  bank,  trusting  the  president's  integrity  or  individual 
responsibility,  authorized  him  to  use  drafts  drawn  on  its  funds  for  private 
purposes,  whether  paid  for  at  the  time  or  not,  any  loss  resulting  from  the 
misuse  of  such  authority  would  fall  on  the  bank,  and  not  on  a  third  pe^ 
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son,  who  had  taken  thd  drafts  for  value  and  In  good  faith,  which  In  such 
case  would  be  determined  by  the  established  rules  governing  the  transfer 
of  negotiable  paper. 

^  Bills  amd  Notes  —  Payment   by   Bank    Draft— Inquiry  by   Drawbe— 
Necessity. 

A  creditor,  receiving  a  bank  draft  drawn  to  his  order  from  his  debtor 
in  payment  of  the  debt,  is  entitled  to  accept  the  draft  without  inquiry, 
not  because  of  a  presumptiou  that  the  debtor  had  paid  for  the  draft,  but 
because  it  was  drawn  by  the  authorized  officer  of  the  bank  in  the  usual 
course  of  business,  acting  without  apparent  or  known  interest  in  the 
transaction. 

4.  Sams— Bona  Fide  Purchaser— Equities. 

The  receiver  of  such  draft,  though  apparently  an  original  party,  as 
against  the  drawer  is  in  effect  an  indorsee,  and  hence  is  only  affected  by 
equities  of  which  he  had  notice  before  accepting  it. 

6.  Bakes  and  Banking  —  Drafts  by  President  for  Personal  Use  —  Au- 
thority TO  Draw— Inquiry  by  Drawee. 

Where  the  president  of  a  bank,  as  such,  drew  drafts  on  the  bank's  funds 
on  deposit  with  its  correspondents,  payable  to  the  order  of  certain  brokers, 
for  margins  on  transactions  in  futures  carried  for  him  personally,  such 
payees  are  not  bona  fide  holders  of  such  drafts,  but  are  put  on  inquiry 
as  to  the  president's  authority  to  draw  the  same  on  the  bank's  funds  for 
his  personal  use,  which  inquiry  they  should  have  made  from  the  directors 
of  the  bank;  but  they  were  under  no  obligation  to  undertake  an  examina- 
tion of  the  bank's  books  to  ascertain  whether  the  president  had  reimbursed 
the  bank. 

6.  Same. 

In  the  absence  of  special  authority,  conferred  by  the  directors  of  a  bank 
by  resolution,  acquiescence,  or  implied  assent,  the  president  of  a  bank  has 
no  authority  to  draw  drafts  on  Its  funds  ia  payment  of  personal  debts. 

7.  Same— Recovery  of  Money— Findings-Constbuction. 

In  an  action  by  a  bank  to  recover  money  fraudulently  paid  out  by  its 
president  by  means  of  drafts,  a  finding  that  the  president  was  not  a  de- 
positor, and  that  such  wrongful  appropriation  constituted  embezzlement, 
was  not  nullified  by  the  fact  that  it  was  also  found  that  the  entries  on  the 
bank's  books  tended  to  show  that  the  bank  was  paid  for  the  drafts  so 
drawn, 
a  Same. 

Where  a  transaction  between  the  president  of  a  bank  and  defendants, 
In  which  the  president  paid  defendants  money  belonging  to  the  bank, 
which  he  wrongfully  appropriated,  was  concealed  from  the  bank,  and  the 
mere  statement  of  the  facts  to  the  directors  would  have  disclosed  the  fraud, 
ddTendants  are  liable  to  the  bank  for  the  money  so  received. 

9.  Same— Fraudulent  Withdrawals  by  President— Notice. 

Possession  of  books  by  a  bank,  containing  entries  of  drafts  fraudulently 
drawn  by  the  president  in  personal  brokerage  transactions,  is  not  notice 
thereof  to  the  bank,  where  the  books  were  under  the  sole  control  of  the 
president,  and  kept  in  such  a  manner  as  to  conceal  his  defalcations. 

10.  Sams. 

Knowledge  by  the  president  of  a  bank  of  his  misappropriation  of  Its 
funds  in  personal  transactions  is  not  notice  to  the  bank. 

11.  Sams— Course  of  Dealing— Estoppel. 

Where  the  president  of  a  bank  wrongfully  appropriated  the  bank's  funds 
to  his  personal  use  by  means  of  drafts,  which  he  so  entered  on  the  bank's 
books  as  to  conceal  their  fraudulent  character,  the  bank  is  not  estopped  by 
the  president's  course  of  dealing  from  denying  his  authority  to  draw  drafts 
for  such  purpose. 

12l  Same— Triai*— Findings— Effect. 

A  finding  that  money  of  a  bank,  appropriated  by  the  president  to  his 
personal  use  by  means  of  drafts,  was  wrongfully  taken  by  him,  is  equiva- 
lent to  a  finding  that  he  had  no  authority  to  draw  and  use  the  drafts. 
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.  Same— Defense— Negligence. 

In  an  action  by  a  bank  to  recover  the  proceeds  of  drafts  wrongfully 
drawn  by  Its  president  and  used  for  his  personal  benefit,  the  defense  that 
he  was  permitted  to  diaw  them  through  the  culpable  negligence  of  the  di- 
rectors is  unavailing,  where  there  was  no  finding  of  such  negligence, 
or  that  defendants  were  influenced  therebj'  to  accept  the  drafts,  of  which 
they  had  notice  the  president  was  mal&ing  improper  use. 

.  Bills  and  Notes— Bank   Drafts— Wrongful  Issuance— Acceptance  by 
Payees— Effect. 

Where  the  president  of  a  baul£,  as  such,  drew  drafts  on  its  funds.  In 
favor  of  certain  brolvcrs  as  payees,  for  margins  on  brokerage  transactions, 
such  drafts  are  neither  commercial  paper,  nor  contracts,  until  accepted 
by  the  payees;  and  by  acceptance  the  payees  become  parries  to  their 
original  execution,  and  hence  are  put  on  inquiry  whetlier  the  president 
exceeded  his  authority  in  drawing  them,  and,  if  so,  such  payees  are  liable 
to  the  bank  for  their  proceeds. 

.  Trial— Special  Instructions. 

It  was  not  error  for  the  court  to  refuse  a  special  Instruction  on  an  issue 
not  pleaded,  and  impliedly  excluded  from  the  consideration  of  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
ivision  of  the  Northern  District  of  Illinois. 

These  are  actions  of  assumpsit,  brought  by  Robert  R.  Beard,  as 
ceiver  of  the  First  National  Bank  of  Pella,  Iowa,  to  recover  of  the 
speetive  plaintiffs  in  error,  who  are  commission  merchants  at  Chica- 
),  the  proceeds  of  drafts  of  the  bank,  drawn  in  their  favor  and  de- 
«^ered  to  them  by  E.  R.  Cassatt,  then  president  of  the  bank,  in  dis- 
Large  of  individual  liabilities  incurred  in  transactions  conducted  by 
lem  for  him  on  the  board  of  trade  at  Chicago. 

The  plaintiffs  in  error  in  the  first  cass  are  co-partners  under  the  name  of 
Eimson  Bros,  &  Co. ;  in  the  third  case,  under  the  name  of  Miimine,  Bodman  & 
>.-;  and  hi  the  second  case  C.  B.  Congdon  &  Co.  is  the  name  of  a  corporation, 
be  declaration  in  each  case  contains  the  customary  common  counts,  and  also 
eclal  counts,  to  which  the  drafts  therein  sued  upon  are  made  exhibits.  Plea 
each  case,  non  assumpsit;  and  in  the  first  case  a  trial  by  jiu-y.  The  errors 
isigned  in  that  case  have  reference  to  the  giving  and  refusing  of  instructions, 
tie  evidence  is  in  the  record,  and  is  without  substantial  conflict.  The  drafts. 
'  w^hich  there  were  ten.  were  all  drawn  upon  a  lithographed  or  printed  form* 
id,  excepting  dates  and  amounts,  are  like  the  first,  which  reads  as  foUows: 

"First  National  Bank. 

'Telia,  June  27,  1892. 
"Pay  to  the  order  of  Lamson  Bros.  &  Co.  $400,  four  hundred  dollars. 

**E.  R.  Cassatt,  Pt 
"To  National  Bank  of  Illinois.  Cashier.** 

The  word  "Cashier"  is  in  print,  and  the  lettere  **Pt.."  opposite  the  name  of 
assatt,  were  written  by  him  to  indicate  his  otfice  as  president  of  the  bank, 
e  sent  the  drafts  by  mail  to  Lamson  Bros.  &  Co.,  In  response  to  their  de- 
ands,  in  order  to  maintain  his  margins,  and  in  each  instance  they  acknowl- 
Iged  receipt  by  a  letter  addressed  to  Cassatt  individually.  In  their  letter  of 
ecember  20,  1898,  they  say,  "Your  a/c  has  credit  for  $200.  received  from  First 
ational  Bank  of  your  city,"  and  in  that  of  January  22,  1894.  they  say:  "We 
^ceived  today  from  the  First  National  Bank  of  your  city  their  favor  of  the 
>th  instant,  containing  draft  for  $400,  which  we  have  credited  to  your  ac- 
rant." 

Under  the  court's  charge,  which  upon  the  main  question  in  the  case  followed 
le  opinion  of  Judge  Wallace  in  Anderson  v.  Kissam,  35  Fed.  699,  the  Jury 
itumed  a  verdict,  upon  which  judgment  was  entered  in  favor  of  the  plaJntilT 
»r  the  sum  of  $3.r)88,  of  which  it  is  conceded  the  sum  of  $688  was  for  inter- 
[t    In  support  of  the  court's  charge  there  have  been  cited  (in  addition  to  Ander- 
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son  T.  Kissam,  supm)  Chrystie  v.  Foster,  9  C.  C.  A.  600,  01  Fed.  351;  Moores 
f.  Bank,  15  Fed.  141;  Id.,  Ill  U.  S.  156,  4  Sup.  Ct.  345;  Olaflln  v.  Bank,  25 
N.  Y.  293;  Gerard  v.  McCormlck,  29  N.  E.  115,  130  N.  Y.  201;  Wilson  v. 
RaUway  Co.  (N.  Y.  App.)  24  N.  E.  384;  Shaw  v.  Spencer,  100  Mass.  384; 
Bank  v.  Wagner  (Ky.)  20  S.  W.  535.  Per  contra,  the  plaintiffs  in  error  have 
cited  Goshen  Nat  Bank  v.  State,  141  N.  Y.  379,  36  N.  E.  310;  Bank  of  New 
York  Nat.  Banking  Ass'n  v.  American  Dock  &  Trust  Co.,  143  N.  Y.  564, 
38  N.  E.  713;  Hanover  Nat  Bank  v.  Same,  148  N.  Y.  012,  43  N.  E.  72;  Kis- 
sam  V.  Anderson.  145  U.  S.  435,  12  Sup.  Ct.  900.  This  case  was  argued  at 
the  October  session,  1898,  Judge  Showalter  with  the  other  circuit  judges 
composing  the  court  In  each  of  the  other  cases  a  trial  by  jury  was  waived 
by  written  stipulation,  and  the  court  made  a  special  finding  of  facts,  based  in 
the  main  upon  an  agreed  statement  of  the  parties,  and  gave  judgment  for  the 
plahitiflP. 
The  findings  In  No.  555  are  as  follows: 

"First.  The  plaintiff  was  before  and  at  the  time  of  the  commencement  of 
this  suit,  and  is  now,  tlie  receiver,  duly  appointed  by  the  comptroller  of  the 
currency,  of  the  First  National  Bank  of  Telia.  The  plaintiff  was  at  the  time 
of  the  commencement  of  this  suit  and  is,  a  citizen  of  the  state  of  Iowa. 

"Second.  The  defendant  C.  B.  Congdon  &  Co.  is  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  having  its  principal  place  of  business  in 
Chicago,  in  the  Northern  division  of  the  Northern  district  of  said  state.  Said 
corporation  is  a  resident  and  citizen  of  the  state  of  Illinois,  and  of  the  Northern 
division  of  the  Northern  district  thereof,  and  was  so  organized  and  incorporated, 
and  was  snch  resident  and  citizen,  at  the  time  of  the  commencement  of  this  suit. 

"Third.  The  said  First  National  Bank  of  Pella  is  situated  at  Pella,  a  town 
of  about  3,000  inhabitants,  in  the  midst  of  a  farming  community,  and  was  or- 
ganized in  1871,  under  the  banking  laws  of  the  United  States,  with  a  capital 
stock  of  $50,000.  E.  It.  Cassatt  was  the  principal  person  engaged  in  its  or- 
ganization, and  after  the  year  1^83,  together  with  his  relatives,  owned  a  ma- 
jority of  the  stock,  all  of  which  was  controlled  by  Cassatt.  From  tlie  time  of 
the  organization  of  the  bank  to  its  failure  Cassatt  was  president  and  the  prin- 
cipal executive  ofllcer  of  the  bank,  and  enjoyed  in  a  high  degree  the  confidence 
of  its  stockholders  and  of  the  people  of  Pella  and  of  the  surrounding  country. 
Subsequent  to  1881  the  management  of  the  bank  was  entirely  under  the  control 
of  E.  R.  Cassatt.  The  board  of  directors  performed  their  duties  largely  in  a 
perfunctory  manner,  and  their  knowledge  as  to  the  affairs  of  the  bank  was  de- 
rived almost  exclusively  from  the  statements  made  to  them  by  Cassatt  Cassatt 
dictated  the  persons  to  whom  loans  should  be  made,  and  had  tlie  entire  discre- 
tion as  to  the  acceptance  of  all  bills  receivable  which  became  part  of  the  assets 
of  the  bank.  The  metliod  by  which  the  affairs  of  the  bank  were  conducted, 
the  duties  which  the  clerks  performed,  the  manner  of  selling  exchange,  and 
the  other  executive  methods  of  the  bank  were  devised  by  said  Cassatt  and 
carried  on  under  his  directions,  witliout  interference  from  the  directors.  The 
l)oard  of  directors  reposed  implicit  confidence  in  Cassatt,  and  accepted  his 
statements  as  true  in  regard  to  all  the  affairs  of  the  bank,  and  made  no  exami- 
nation of  the  bills  receivable  to  ascertain  whether  tliey  were  spurious  or  not. 
Cassatt  had  charge  of  the  bills  receivable  of  the  banlv  and  of  the  cash  chest. 
Cassatt  was  accustomed,  from  the  organization  of  the  bank  down  to  the  time 
of  its  failure,  to  draw  drafts  on  the  funds  of  said  bank  on  deposit  in  other 
hanks,  signing  such  drafts  in  the  name  of  himself  as  president.  The  affairs 
of  the  bank  were  examined  twice  a  year  by  the  exancdner  appointed  by  the 
comptroller  of  the  currency  of  the  United  States.  At  the  time  of  such  examina- 
tions Cassatt  was  accustomed  to  exhibit  to  the  examiner  the  bills  receivable 
and  the  cash  on  band,  and  then  return  them  to  the  safe.  At  such  times  the 
proper  amount  of  cash  was  on  hand  and  such  bills  receivable  as  tlie  books  of  the 
bank  showed  to  be  on  hand.  The  balance  of  the  stock  of  the  bank,  outside  of 
Gaasatf  s  holdings,  were  held  in  small  amounts,  the  average  being  about  $2,000 
of  stock  (at  its  par  value). 

•*Fonrth.  The  said  First  National  Bank  of  Pella  went  into  the  hands  of  a 
receiver  June  25,  1895.  At  the  time  of  its  failure  it  was  for  tlie  first  time  ascer- 
tained by  Its  stockholders,  and  by  the  other  otficers,  that  said  Cassatt  was  a 
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defaulter  to  the  bank  In  the  sum  of  about  $65,000.  Such  sum  had  bf^en  taken 
by  Cnssatt,  from  time  to  time,  from  the  moneys  of  the  bank,  and  bad  been 
concealed  by  means  of  forged,  spurious,  and  other  fictitious  notes;  other  eri- 
dences  of  loans  having  been  put  Into  the  bank  by  Cassatt.  The  forged  and 
fictitious  notes  were  so  adroitly  executed  that  there  was  nothing  that  would 
sugprst  to  the  ordinary  ol)server  that  the  notes  were  not  genuine,  as  they  pur- 
ported to  be.  The  said  Cassatt  has  since  that  time  been  duly  Indicted,  tried, 
and  convicted  for  the  embezzlement  of  said  $65,000,  and  is  now  serving  bis 
sentence  on  account  of  such  conviction. 

**Fifth.  The  said  Cassatt  began  to  have  business  dealings  with  C.  B.  Congdon 
&  Co.,  a  fli'm  consisting  of  C.  B.  Congdon  and  A.  C.  Davis,  commission  mer- 
chants on  the  Board  of  Trade  in  the  city  of  Chicago,  hi  1894,  continuing  to 
have  such  transactions  down  to  and  including  a  portion  of  September,  1894. 
On  or  about  September  24,  1894,  the  defendant  corporation  of  C.  B.  Congdon 
&  Co.  was  duly  organized  under  the  laws  of  the  state  of  Illinois  and  authorised 
to  begin  business.  On  said  September  29,  1891,  said  corporation  duly  pur- 
chased the  good  will  and  property  of  the  said  firm  of  C.  B.  Congdon  &  Co. 
and  of  the  firm  of  A.  C.  Davis  &  Co.,  said  A.  C.  Davis  being  a  member  of  both 
firms.  The  stockholders  of  said  corporation  were,  and  at  the  time  of  said 
transaction  continued  to  be,  and  still  are,  the  same  men  who' constituted  the 
firm  of  C.  B.  Congdon  &  Co.  and  the  firm  of  A.  C.  Davis  &  Co.  The  ofllcera 
of  said  corporation,  at  the  time  of  its  organization  and  at  the  time  the  drafts 
were  made  in  the  suit  here,  were  C.  B.  Congdon,  president;  A.  C.  Davis,  vice 
president;  William  S.  Warren,  secretary;  Charles  II.  Ilulburd,  treasurer,— 
the  said  C.  B.  Congdon  being  the  same  C.  B.  Congdon  who  belonged  to  the 
previous  firm  of  C.  B.  Congdon  &  Co.,  and  the  said  A.  C.  Davis  being  the  same 
A.  C.  Davis  who  belonged  to  the  firm  of  C.  B.  Congdon  &  Co.  The  directors 
of  said  corporation  were  at  the  beginning,  and  have  ever  since  continued  to 
be,  C.  B.  Congdon,  A.  C.  Davis,  C.  H.  Hulburd,  William  S.  Warren,  and  E. 
X,  Lancaster.  From  the  time  said  corporation  of  C.  B.  Congdon  &  Co.  was 
organized  the  said  Cassatt  continued  his  dealings,  formerly  had  with  C.  B. 
Congdon  &  Co.,  with  the  said  corporation.  The  said  dealings  with  the 
said  corporation  and  Its  predecessor,  C.  B.  Congdon  &  Co.,  were  substantially 
as  follows:  The  said  Cassatt  would,  either  personally  or  by  wire,  direct  the 
said  corporation  or  firm  to  pinrchase  or  sell  certain  futures  in  either  wheat, 
oats,  or  provisions,  which  said  direction  would  be  executed  by  the  corporation 
on  the  Chicago  Board  of  Trade  by  buying  of  or  sellhig  to  some  other  broker 
on  such  board  the  futures  stipulated.  Such  purchases  or  sales  would  thereupon 
t)e  carried  by  said  corporation  or  firm  in  the  name  of  and  for  the  benefit  of 
said  Cassatt  until  another  order  was  received  by  Cassatt  closing  out  the  same, 
I'ither  by  purchase  or  sale,  as  the  case  might  be.  Under  the  rules  of  the  Board 
of  Trade  the  corporation  or  firm  would  have  been  obliged  to  have  delivered. 
In  case  of  sales,  or  accepted,  in  case  of  purchases,  from  the  brokers  with  whom 
they  had  transactions,  the  cereals  or  provisions  In  question  when  the  deals 
matured,  and  the  said  Cassatt  would  have  been  obliged  to  have  taken  or  de- 
livered to  the  corporation  or  firm  the  cereals  or  provisions  called  for  in  snch 
deals  at  the  time  they  would  have  matured.  As  a  matter  of  fact,  however, 
none  of  the  sales  made  by  the  corporation  or  firm  on  account  of  Cassatt  ever 
resulted  In  the  delivery  of  any  grain  or  provisions,  and  none  of  any  of  the 
purchases  made  on  his  account  ever  resulted  in  obtaining,  or  the  acceptance 
of,  any  grain  or  provisions.  The  deals  were,  in  nearly  every  instance,  closed 
before  the  future  to  which  they  related  had  arrived,  and  without  the  passing 
or  Intention  to  pass  of  any  actual  grain  or  provisions.  All  the  transactions  of 
Cassatt  with  the  said  corporation  or  firm  were  intended  by  him  to  be  pnrely 
speculative  transactions  in  futures  on  the  Board  of  Trade,  and  were  so  xmder- 
stood  by  the  said  corporation  or  firm,  and  none  of  the  said  transactions  con- 
templated the  purchase  or  sale  of  grain  or  provisions  with  any  other  purpose 
than  the  subsequent  disposal  of  the  same  without  the  actual  delivery  or  ac- 
ceptance of  the  grain  or  provisions  Involved.  The  purchases  and  sales  were 
numerous,  and  represented.  In  the  aggregate,  a  large  amoimt  of  dealing.  The 
defendants  and  the  firm  were  protected  from  losses  by  margins  put  up  from 
time  to  time  with  them  by  said  Cassatt  for  that  purpose.  The  general  course 
of  said  speculation  was  unfavorable  to  Cassatt.    He  occasionally  had  some 
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profits,  bat  more  frequently  suffered  losses.  The  whole  course  of  the  transac- 
tions would  have  disclosed  to  an  ordinary  observer,  fully  Informed  of  the  facts, 
that  Cassatt  was  gradually  losing,  and  that  some  funds  owned  or  controlled 
by  him  must  have  been  gradually  eaten  into  by  the  losses  from  time  to  time 
incurred  and  the  margins  put  up.  The  defendants  themselves  must  have  known 
this  prior  to  and  at  the  time  they  received  the  drafts  sued  upon,  unless  they 
willingly  suffered  themselves  to  be  deceived. 

**Sixth.  The  said  Cassatt,  In  order  to  carry  on  his  deal  with  the  said  firm 
and  defendants,  kept  two  accounts  in  the  said  First  National  Bank  of  Pella, 
one  in  his  own  name,  and  the  other  in  the  name  of  E.  H.  Cassatt  &  Co. 
Daring  the  period  of  said  deals  Cassatt  remitted  to  the  said  firm,  on  account  of 
the  margins  aforesaid,  from  time  to  time,  drafts  similar  to  the  drafts  sued  on 
in  these  cases,  including  the  drafts  sued  upon;  that  is  to  say,  the  drafts  signed 
by  the  First  National  Bank  of  Pella,  by  E.  R.  Cassatt,  president,  drawn  upon 
the  National  Bank  of  Illinois,  and  payable  to  the  firm.  These  drafts  drawn 
upon  the  firm  of  0.  B.  Congdon  &  Co.  bore  the  dates,  and  were  for  the 
amounts,  as  follows:  1894:  January  10th,  $400;  January  24th,  $200;  Febru- 
ary 10th,  $500;  February  16th,  $000;  April  25th,  $500;  May  12th,  $500;  May 
15th,  $500;  May  17th,  $1,100;  July  18th,  $600;  July  20th,  $400.  Also,  there 
were  sent  to  the  defendant  the  corporation  of  O.  B.  Congdon  &  Co.  drafts  as 
follows:  1894:  October  3d,  $2,000.  1896:  January  23d,  $2,000.  Said  drafts, 
having  been  received  by  the  said  firm  of  C.  B.  Congdon  &  Co.  and  the  said 
corporation  of  C.  B.  Congdon  &  Co.,  and  credited  to  the  said  Cassatt  on  their 
books,  respectively,  were  indorsed  on  the  back  by  the  said  firm  of  C.  B.  Cong- 
don &  Co.  and  the  said  corporation  of  O.  B.  Congdon  &  Co.,  respectively,  and 
deposited  to  the  credit  of  their  account  in  their  bank  of  deposit  in  Chicago, 
the  Corn  Exchange  Bank,  by  which  bank  they  were  passed  to  the  National 
Bank  of  Illinois,  and  charged  by  said  last-named  bank  to  the  First  National 
Bank  of  Pella<  Such  drafts  were,  at  a  date  subsequent  to  their  issue,  duly 
credited  to  said  National  Bank  of  Illinois,  and  charged  to  some  account  on 
the  books  of  said  Pella  Bank  having  a  credit  balance  appearing  upon  said 
books  of  suflScient  amount  to  pay  or  offset  such  charges,  except,  however,  in 
so  far  as  the  facts  stipulated  in  this  paragraph  may  be  modified  by  the  follow- 
ing statement,  to  wit,  that  at  the  time  of  the  failure  of  the  Pella  Bank  the 
books  of  said  National  Bank  of  Illinois  showed  that  drafts  to  the  amount  of 
$3,000  had  been  drawn  by  said  Pella  Bank  upon  said  National  Bank  of  Illinois 
and  not  credited  to  it  upon  the  books  of  said  Pella  Bank. 

"Seventh.  None  of  said  drafts  were  used  or  intended  to  be  used  to  pay  off 
any  debt  or  obligation  of  said  bank,  but  all  were  used  to  supply  the  margins 
in  the  private  transactions  of  the  said  Cassatt  with  the  said  firm  of  O.  B. 
Congdon  &  Co.  and  said  corporation  of  C.  B.  Congdon  &  Co.,  as  aforesaid. 
Said  transactions  were  all  kept  secret  from  the  bank  by  said  Cassatt. 

"Eighth.  There  is  no  evidence  from  either  side,  other  than  the  foregoing, 
tending  to  show  that  the  said  Cassatt  was  or  was  not  a  man  of  means,  inde- 
pendently of  his  holdings  in  the  said  First  National  Bank  of  Pella.  Both  the 
firm  of  C.  B.  Congdon  &  Co.  and  the  corporation  of  C.  B.  Congdon  &  Co. 
knew  that  Cassatt  was  president  of  the  bank,  and  had  access  to  its  funds, 
but  made  no  inquiry  as  to  whether  said  Cassatt  had  means,  independently  of 
his  holdings  in  said  bank,  and  made  no  inquiry  of  said  Cassatt,  the  other  officers 
of  the  bank,  or  any  one  else  likely  to  know,  whether  said  CSassatt  was  using 
his  own  means  in  the  speculative  transactions  aforesaid,  and  no  Inquiry  looking 
in  that  direction. 

"Ninth.  The  court  finds  that  the  avails  of  the  drafts  sued  upon  in  this  case, 
through  the  means  already  described,  were  taken  purposely  by  the  said  Cas- 
satt, without  authority  of  law,  but  as  an  act  of  theft  and  embezzlement  from 
the  funds  of  said  bank,  and  that  the  defendants,  in  receiving  the  avails  of  said 
drafts,  were  in  fact  receiving  the  moneys  stolen  by  said  Cassatt  from  said  bank. 
The  court  further  finds  that  reasonable  and  prudent  men,  having  no  selfish 
interests  to  subserve,  would  have  been  led,  by  the  facts  In  possession  of  the 
firm  of  C.  B.  Congdon  &  Co.  and  of  the  defendant,  to  suspect  that  said  Cassatt 
might  be  unlawfiSly  using  the  funds  of  said  bank  to  supply  the  margins  trans- 
mitted to  the  firm  of  C.  B.  Congdon  &  Co.  and  the  corporation  of  C.  B.  Cong- 
don &  Co.,  respectively. 
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•*Wherefore,  the  court  finds  the  issues  for  the  plaintiff  and  against  the  de- 
fendants, and  assesses  the  plaintiff's  damage  at  the  sum  of  $2,323.61,  of  which 
^2,000  is  principal  and  $323.61  interest.  P.  S.  Grosscup,  Judge." 

In  No.  561  the  findings,  with  a  change  of  the  names  of  the  defendants*  aie 
the  same,  with  the  following  exceptions: 

The  fifth  commences  with  this  statement:  "Fifth.  The  said  Casaatt  hegMH 
to  have  business  dealings  with  the  defendants,  commission  merchants  on  the 
Board  of  Trade,  in  the  city  of  Chicago,  in  18»4,  continuing  to  have  such 
transactions  down  to  and  including  a  portion  of  the  year  18^4,"— and  also  con- 
tains  the  following:  "The  money  which  was  sent  to  Milmine,  Bodman  Sc  0>. 
to  pay  the  losses  aforesaid  was  in  turn  paid  out  by  Milmine,  Bodman  &  Ca, 
for  the  purpose  of  discharging  the  contracts  made  in  behalf  of  Oassatt  by 
them,  upon  which  the  losses  occurred,  and  no  profit  resulted  to  Milmine,  Bod- 
man &  Go.  by  reason  of  any  of  the  dealings  with  Gassatt,  except  the  commis- 
sions which  they  earned  as  brokers  in  negotiating  the  transactions  for  hinL" 

The  sixth,  after  the  first  sentence,  proceeds  as  follows:  "During  the  period 
of  said  deals,  Gassatt  remitted  to  the  defendants,  on  account  of  margins  afore- 
said, from  time  to  time  prior  to  the  drafts  sued  on  in  this  case,  27  drafts, 
each  of  which  was  exactly  similar  to  the  drafts  sued  on  in  this  case;  that  is 
to  say,  each  was  signed,  *First  National  Bank  of  Pella,  by  £.  R.  Gassatt, 
President.'  All  of  these  drafts  were  collected  by  the  defendants  in  the  same 
way  as  the  drafts  in  the  suit.  The  earliest  of  the  series  of  drafts,  prior  to  tiie 
drafts  hi  suit,  was  August  21,  1884,  and  the  latest  was  April  6,  1801.  Of 
these  drafts,  there  were  6  in  1884,  8  in  1885,  6  in  1886,  2  Ui  1887,  1  in  1888, 
1  in  1890,  and  2  in  1891,  and  were  for  the  amoimts  and  bore  the  dates  as  fol- 
lows: 1884:  August  21st  $500;  October  11th.  $300;  November  19th,  $300; 
December  1st,  $500;  December  9th,  $3CK).  1885:  January  5th,  $200;  Febru- 
ary 19th,  $250;  March  25th,  $500;  April  27th,  $500;  July  27th,  $425;  October 
5th,  $300;  October  lOtii,  $1,500;  October  15th,  $1,000.  1886:  April  12th, 
$1,000;  April  17th,  $1,000;  September  11th,  $300;  September  25th,  $300;  Oc- 
tober 11th,  $300.  1887:  February  19th,  $300;  July  8th,  $300.  1888:  Decem- 
ber 3d,  $1,000.  1889:  March  18th,  $800;  April  13th,  $500.  1890:  February 
13th,  $500.  1891:  January  6th,  $500;  April  6th,  $1,000.  Each  of  said  drafts 
was  charged  by  the  National  Bank  of  Illinois  to  the  First  National  Bank  of 
Pella,  and  monthly  statements  were  sent  by  the  National  Bank  of  Illinois  to 
the  First  National  Bank  of  Pella,  which  were  checked  up  by  the  clerks  in  the 
latter  bank,  but  during  the  two  years  immediately  preceding  the  failure  the 
checking  was  done  by  Gassatt  himself.  Most  of  the  drafts  sent  by  E.  IL 
Gassatt,  as  aforesaid,  both  those  prior  to  the  ones  in  suit,  as  well  as  the  drafts 
sued  upon  in  this  case,  except  as  hereinafter  noted,  were  charged  upon  the 
books  of  the  First  National  Bank  of  Pella,  either  to  the  account  of  E.  R.  Gas- 
satt, or  to  the  account  of  E.  R.  Gassatt  &  Go.,  which  account,  at  the  time  of 
^uch  charging,  had  an  apparent  credit  balance  sufiScient  to  pay  or  offset  the 
charge  so  made  against  it  Such  of  said  drafts  as  were  not  charged  to  B.  R. 
Gassatt  or  to  E.  R.  Gassatt  &  Go.,  were  charged  to  some  other  account  upon 
the  books  of  said  bank,  which  account,  at  the  time  of  said  diarges,  had  an  ap- 
parent credit  balance  sufficient  to  pay  or  offset  the  charges  so  made  against 
it.  Said  drafts  were  all  signed  by  E.  R.  Gassatt  as  president.  The  drafts  sued 
on  in  this  case  were  all  drawn  upon  the  National  Bank  of  Illinois,  payable  to 
Milmhie,  Bodman  &  Go.,  and  signed  *First  National  Bank  of  Pella,  by  E.  R. 
Gassatt,  President,*  and  were  of  dates  and  amounts  as  follows:  1891:  August 
20th,  $1,400;  August  31st  $800;  September  19th,  $500.  1892:  June  13th, 
$2,000;  August  27th,  $1,000;  September  5th,  $1,000;  October  22d,  $1,000;  Oc- 
tober 28th,  $1,000.  1893:  January  30th,  $1,000;  February  14th,  $600;  Feb- 
ruary 18th,  $1,500;  March  13th,  $600;  June  21st  $2,500;  November  23d,  $300; 
December  21st  $500.  1894:  January  24th,  $300;  February  10th,  $500;  Feb- 
ruary 12ti,  $600." 

And  the  seventh  contains  the  following  additional  statement:  "The  tele- 
graphic correspondence  between  said  Gassatt  and  the  defendants  was  carried 
on  in  cipher.  On  one  occasion  the  defendants  failed  to  observe  this  cipher, 
and  on  a  protest  from  said  Cassatt  promised  that  such  oversight  should  not 
occur  again.    It  is  not  unusual,  however,  for  Board  of  Trade  commission  men 
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to  commanicate  with  their  customers  in  cipher.  The  cipher  used  in  this  case 
was  the  so-called  *Robinson  Cipher.'  Nearly  every  dealer  in  the  country  has 
a  copy  of  this.  The  telegrams  were  neither  signed  nor  addressed  in  cipher, 
bat  were  addressed  and  signed  by  the  correct  names  of  the  respective  parties." 

In  No.  565  the  following  propositions  and  the  authorities  cited  are  relied 
upon: 

(1)  'There  was  nothing  in  the  form  Of  the  draft  sued  on  to  create  a  sus- 
picion that  Cassatt  was  using  the  funds  of  the  bank  in  the  payment  of  his 
individual  indebtedness.  Goshen  Nat  Bank  v.  State,  141  N.  T.  179,  36  N.  B. 
316;  Claflin  v.  Bank,  25  N.  Y.  297;  Bank  of  New  York  Nat.  BanWng  Ass'n  v. 
American  Dock  &  Trust  Co.,  143  N.  Y.  564,  38  N.  E.  713;  Huie  v.  Allen  (Sup.) 
34  N.  Y.  Supp.  577;  Dike  v.  DreXel  (Sup.)  42  N.  Y.  Supp.  985;  Goodman  v. 
Simonds,  20  How.  304;  Bank  of  Edgefield  v.  Fanners'  Co-op.  Mfg.  Co.,  2  a 
C.  A.  637,  52  Fed.  98-108;  Bank  v.  Hohn,  19  C.  C.  A.  94,  71  Fed.  489;  Kaiser 
V.  Bank,  24  C.  C.  A.  88,  78  Fed.  281;  Anderson  v.  Kissam,  35  Fed.  699;  Klih 
sam  V.  Anderson,  145  U.  S.  435, 12  Sup.  Ct.  960." 

(2)  ••The  directors  of  the  Pella  Bank  were  guilty  of  culpable  negligence, 
which  far  outweighed  any  slight  negligence  of  defendant" 

(3)  'The  course  of  dealing  between  the  bank  and  the  defendant,  and  ita 
predecessor  firm  of  the  same  name,  created  a  presumption,  upon  which  defend- 
ant could  rely,  that  the  draft  sued  on  was  properly  obtained  by  Cassatt,  and 
that  the  defendant  was  entitled  to  receive  its  avails  in  payment  of  a  debt  due 
from  Cassatt  There  was  Implied  authority  for  his  act  Martin  v.  Webb, 
110  U.  S.  7,  3  Sup.  Ct  428;  Hanover  Nat  Bank  v.  American  Dock  &  Trust  Co., 
148  N.  Y.  612,  43  N.  E.  72." 

(4)  ''Cassatt  paid  for  the  draft  by  the  use  of  the  aedlts  the  bank  had  given 
him.  He  defrauded  the  bank  in  his  obtention  of  the  credits,  but  that  was  an- 
other transaction.  So  long  as  the  credits  subsisted,  they  could,  as  between  the 
bank  and  the  defendant,  be  used  as  they  were  used.  Wilson  v.  Railway  CJo. 
(N.  Y.  App.)  24  N.  E.  384." 

US)  ••Assuming,  arguendo,  that  the  form  of  the  draft  was  such  as  ought  to 
have  created  suspicion  that  Cassatt  might  be  improperly  using  the  funds  of 
the  bank  in  payment  of  his  individual  debt,  and  that  the  defendant  was  charged 
with  the  duty  of  inquh-y,  and  made  none,  it  is  only  chargeable  with  a  Imowl- 
e6ge  of  such  facts  as  it  would  have  learned  by  the  exercise  of  ordinary  dili- 
gence. Birdsall  v.  Russell,  29  N.  Y.  220;  Woolen  Mills  v.  Sibert,  81  Ala.  140, 
1  South.  773;  Knapp  v.  Bailey  (Me.)  9  Atl.  122." 

In  No.  561  the  following: 

(1)  •The  defendants  were  imder  no  duty  to  Inquire  into  the  facts  of  transac- 
tions anterior  to,  and  entirely  separate  and  distiuct  from,  the  transactions  to 
which  they  were  parties." 

(2)  "The  court  erred  in  entering  judgment  against  the  defendants,  when 
the  findings  showed  that  Oissatt  had  paid  the  bank  for  every  one  of  the  drafts. 
Ooshen  Nat  Bank  v.  State.  141  N.  Y.  379,  30  N.  E.  316;  Wilson  v.  Railroad  Co., 
120  N.  Y.  145,  24  N.  E.  384:  Hanover  Nat.  Bank  v.  American  Dock  &  Trust 
Co.,  148  N.  Y.  612,  43  N.  E.  72;  Cowing  v.  Altman.  71  N.  Y.  435;  Railway  Co. 
V.  Sprague,  103  U.  S.  756." 

(3)  '"The  fact  that  the  bank  had  allowed  Cassatt,  for  a  period  of  seven  years 
prior  to  the  dates  of  the  drafts  in  suit,  to  draw  drafts  in  a  manner  exactly  like 
the  manner  in  which  he  drew  tlie  drafts  sued  on,  established  a  course  of  deal- 
ing which  estops  the  bank  to  deny  that  Cassatt  had  a  right  to  act  according 
to  this  established  course.  Bronson's  Ex*r  v.  Chappell,  12  Wall.  681;  Martin 
v.  Webb,  110  U.  S.  7,  3  Sup.  Ct.  428;  Merchants'  Bank  v.  State  Bank,  10  Wall. 
604;  Hooe  v.  Oxley,  1  Wash.  (Va.)  19;  McDonnell  v.  Bank,  20  Ala.  313; 
Martin  v.  Manufacturing  Co.,  9  N.  H.  51;  Weaver  v.  Ogletree,  39  Ga.  586; 
Railroad  Co.  v.  Schuyler,  34  N.  Y.  30;  Hanover  Nat  Bank  v.  American  Dock 
A  Trust  Co.,  148  N.  Y.  612,  43  N.  B.  72." 

(4)  •*One  who  receives  a  bank  draft  fair  on  its  face,  signed  by  the  officer 
4aly  authorized  to  sign  drafts,  may  take  it  as  currency,  even  though  he  receives 
it  from  the  oflScer  who  signs  it,  and  in  payment  of  the  latter's  debt.  Groshen 
Nat  Bank  t.  State,  141  N.  Y.  379,  36  N.  E.  316;    Goodman  v.  Simonds,  20 
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How.  343;  Railroad  Co.  t.  Schuyler,  34  N.  Y.  30;  Bank  of  Edgefield  t. 
Farmers'  Co-operaUve  Mfg.  Co.,  2  C.  C.  A.  637,  52  Fed.  98;  Swift  v.  Smith. 
102  U.  S.  442." 

(5)  "Eyen  if  Milmine  &  Co.  had  inquired,  they  could  not  possibly  hare  found 
out  the  secret  reasons  existing  between  Cassatt  and  the  bank  why  it  was  hn- 
proper  for  Cassatt  to  draw  these  drafts." 

Per  contra,  for  the  defendant  in  error,  the  following: 

(1-3)  Questions  of  practice. 

(4)  *The  receipt  by  the  plaintiff  in  error  of  the  drafts  of  the  Pella  National 
Bank,  signed  by  Cassatt  in  his  official  capacity,  to  be  used  as  margins  for 
his  personal  trades,  put  the  plaintiffs  in  error  upon  notice  that  Cassatt  was 
using  the  bank's  funds  without  authority,  anrf  plaintiffs  in  error  took  such  drafts 
at  their  peril,  and  are  accountable  to  the  receiver  for  the  avails  thereof,  (a) 
The  distinction  asserted  in  counsel's  brief  as  to  this  point  does  not  exist. 
Hanover  Nat.  Bank  v.  American  Dock  &  Trust  Co..  148  N.  Y.  612,  43  N.  E. 
72;  Moores  v.  Bank,  15  Fed.  141;  Id.,  Ill  U.  S.  15C,  4  Sup.  Ct.  345;  Trust  Co. 
▼.  Boynton,  19  C.  C.  A.  118,  71  Fed.  797;  Gerard  v.  McCormick,  29  N.  B.  115. 
130  N.  Y.  261;  Ajiderson  v.  Kissam,  35  Fed.  699,  703.  (b)  The  form  of  these 
drafts  put  plaintiffs  in  error  upon  notice.  Anderson  v.  Kissam,  35  Fed.  t)99. 
703;  Chrystie  v.  Foster,  9  C.  C.  A.  606,  61  Fed.  551;  Moores  v.  Bank.  15  Fed. 
141;  Id.,  Ill  U.  S.  156,  4  Sup.  Ct.  345;  Claflin  v.  Bank,  25  N.  Y.  293:  Gerard 
V.  McCormick,  29  N.  E.  115,  130  N.  Y.  261;  Wilson  v.  Railway  Co..  24  N.  E. 
384,  120  N.  Y.  145;  Shaw  v.  Spencer,  100  Mass.  382,  384;  Bank  v.  Wagner 
(Ky.)  20  S.  W.  535;  Trust  Co.  v.  Boynton,  19  C.  C.  A.  118,  71  Fed.  797.  (c) 
The  defect  appearing  upon  the  face  of  the  drafts,  the  doctrine  of  Bank  of  Edge- 
field V.  Farmers'  Co-op.  Mfg.  Cou  and  Goodman  v.  Simonds,  cited  by  plain- 
tiffs in  error,  does  not  apply,  (d)  The  circumstances  of  the  case  of  Goshen 
Nat  Bank  v.  State  were  radically  different  from  that  at  bar.  (e)  The  fact  that 
by  common  usage  bank  drafts  are  treated  as  cash,  if  that  be  a  fact,  cannot 
be  availed  of  by  one  who  receives  the  bank's  draft,  signed  by  the  president 
in  payment  of  the  president's  debt,  to  relieve  the  recipient  from  the  operation 
of  the  rule  that  he  who  knowingly  receives  from  an  apent  and  on  the  agent* s 
account  that  which  belongs  to  the  principal,  does  so  at  his  peril.  Anderson 
V.  Kissam,  35  Fed.  699,  703;  Shaw  v.  Spencer,  100  Mass.  384;  Moores  ▼.  Bank, 
15  Fed.  141;  Id.,  Ill  U.  S.  156,  4  Sup.  Ct  345." 

(5)  "Having  failed  to  make  inquiry,  the  plaintiffs  in  error  are  bound  by  the 
actual  facts  as  they  existed,  and  will  not  be  heard  to  contend  that  Inquiry 
would  have  been  unavailing.  Shaw  v.  Spencer,  100  Mass.  384;  Trust  Co.  v. 
Boynton.  19  C.  C.  A.  118,  71  Fed.  797;  Manufacturing  Co.  v.  Whitehurst  19 
C.  C.  A.  130,  72  Fed.  502." 

(6)  'The  course  of  dealing  between  the  bank  and  plaintiffs  In  error  did  not 
create  a  presumption,  upon  which  plaintiffs  In  error  could  rely,  that  the  draft 
sued  upon  was  properly  obtained  by  Cassatt,  and  that  the  plaintiffs  in  error  were 
entitled  to  receive  its  avails  in  payment  of  a  debt  due  from  Cassatt.  There  was 
no  Implied  authority  for  his  act  Chrystie  v.  Foster,  9  C.  C.  A.  60B,  61  Fed. 
551;  Anderson  v.  Kissam,  supra;  Wright's  Appeal,  99  Pa.  St.  425;  Hill  v. 
Publishing  Co.  (Mass.)  28  N.  E.  142;  PoweU  v.  Rogers,  105  111.  318;  Berwlnd 
v.  Schultz,  25  Fed.  912;  Clews  v.  Bardon,  36  Fed.  617;  Briggs  v.  Spauldlng. 
141  U.  S.  131,  11  Sup.  Ct.  924;   Percy  v.  MlUaudon,  8  Mart.  (N.  S.)  68,  74.  75." 

(7)  **The  court  found,  in  effect,  that  the  transactions  on  account  of  which 
these  drafts  were  forwarded  were  gambling  deals.  Therefore  the  avails  of  the 
drafts  could  be  recovered  by  the  receiver,  whether  the  brokers  were  or  were 
not  put  on  notice,  (a)  The  finding  is  that  neither  party  intended  actual  sales 
or  purchases,  but  purely  speculative  transactions  in  *futures.*  The  intent  gov- 
erns. Irwin  V.  Williar,  110  U.  S.  499.  4  Sup.  Ct.  160;  Boyd  v.  Hanson,  41  Fed. 
174;  Insurance  Co.  v.  Watson,  30  Fed.  653;  Kirkpatrick  v.  Adams,  20  Fed. 
287;  Embrey  v.  Jemison,  131  U.  S.  336,  9  Sup.  Ct.  776;  2  Benj.  Sales  (6th  Am. 
Ed.)  828.  (b)  The  broker  is  particeps  criminis.  Irwin  v.  Williar,  110  U.  S. 
490,  510,  4  Sup.  Ct  160.  (c)  The  intent  is  a  question  for  the  Jury  (In  thU 
case  for  the  court  to  find,  as  a  question  of  fact).  Kirkpatrick  v.  Adams.  20 
Fed.  287.  (d)  A  principal  may  recover  moneys  jrambled  away  by  his  agent. 
McAUigter  v.  Obeme,  42  111.  App.  287;  Smith  v.  Itay.  89  Ga.  838,  16  S.  B.  90; 
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Mason  t.  Waite,  17  Mass.  500;  Corner  v.  Pendleton,  8  Md.  337;  Caussldlere 
?.  Beers.  ♦41  N.  Y.  198,  1  Abb.  Dec.  333;  Burnham  v.  Fisher,  25  Vt  514; 
Pierson  v.  Fuhrmann  (Colo.  App.)  27  Pac.  1015." 

D.  M.  Kirton,  for  plaintiff  in  error  Lamson  Bros.  &  Co. 

Cliarlefi  H.  Dupee,  for  plaintiff  in  error  C.  B.  Congdon  &  Co. 

Loekwood  Honors  and  John  P.  Wilson,  for  plaintiffs  in  error  E.  H. 
Phelpe  and  L.  W.  Bodman. 

Frank  H.  Scott,  John  H.  Hamline,  and  Frank  E.  Lord,  for  defend- 
ant in  error. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  District 
Judge. 

WOODS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opinion 
of  the  court. 

It  is  not  important  to  inquire  whether  the  court  erred  in  admitting 
evidence  of  immaterial  facts  stated  in  the  special  findings.  The 
one  question  upon  a  special  finding  or  verdict  is  "of  the  suflBciency 
of  the  facts  found  to  support  the  judgment."  In  determining  that 
question,  of  course,  every  relevant  and  material  fact  found  must  be 
considered,  and  every  irrelevant  or  immaterial  fact  rejected;  and 
when  the  fact  has  been  excluded  from  consideration  there  can  re- 
main no  harm  from  the  error  of  admitting  the  evidence  by  which  it 
was  established.  The  special  findings  recite  many  facts  and  circum- 
stances which,  though  not  irrelevant,  are  of  an  evidentiary  char- 
acter only.  The  ultimate  facts  on  which  the  rights  of  the  respective 
parties  must  be  determined  are  few.  They  are  comprehended  in  the 
statement  that  Cassatt,  being  president  and  practically  in  sole  control 
of  the  bank,  without  authority,  and  without  the  knowledge  of  any 
other  officer  or  stockholder,  discharged  his  individual  liabilities  to 
the  plaintiffs  in  error,  respectively,  by  sending  them  drafts  of  the 
bank,  payable  to  their  order,  and  drawn  upon  the  bank's  correspondent 
in  Chicago,  with  which  it  had  sufficient  moneys  out  of  which  the  drafts, 
after  indorsement  by  the  payees,  were  duly  paid.  Much  discussion 
has  been  expended  upon  the  effect  of  the  form  of  the  drafts,  in  connec- 
tion with  the  use  to  which  they  were  put,  as  notice  to  the  payees 
that  they  were  drawn  without  authority;  but,  before  entering  upon 
that  inquiry,  it  will  be  well  to  dispose  of  minor  contentions. 

Assuming  that  the  plaintiffs  in  error,  when  the  drafts  were  ten- 
dered them,  were  put  upon  inquiry,  it  is  asked,  what  would  have  been 
the  subject  of  inquiry?  and  what  facts  would  have  been  developed? 
It  is  not  accurate  to  say  that  the  inquiry  would  have  been,  "Did  Cas- 
eatt  pay  the  bank  for  the  drafts?''  Payment  for  the  drafts,  doubtless, 
would  have  been  important  evidence,  but  not  necessarily  conclusive 
upon  the  true  point  of  inquiry,  which  was,  "Did  Cassatt  have  authority 
to  draw  the  drafts?"  He  might  have  had  money  in  the  bank,  or 
have  put  it  there  at  the  time  of  drawing  the  drafts,  and  yet  have  been 
without  authority  to  draw  them;  and  without  money  on  deposit,  and 
without  present  payment,  his  authority  to  draw  in  the  form  and  for 
the  purpose  proven  might  have  been  beyond  dispute.  If,  trusting 
to  his  integrity  and  individual  responsibility,  the  directors  authorized 
30C.C.A.-^ 
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him  to  uee  the  drafts  of  the  bank  for  his  individual  purposes,  whether 
paid  for  at  the  time  or  not,  any  loss  resulting  from  a  misuse  of  that 
authority  ought,  of  course,  to  fall  upon  the  t^nk,  rather  than  upon  a 
third  peraon,  who  in  good  faith  had  paid  value  for  the  paper;  and  the 
question  of  good  faith  would  be  determined  by  the  or^nary  rules  ap- 
plicable to  the  transfer  of  mercantile  paper.  The  fallacy  or  inap- 
plicability of  the  supposed  case  of  John  Doe,  living  at  Pella,  and  pro- 
curing of  the  bank  a  draft  payable  to  the  order  of  a  distant  creditor, 
and  forwarding  the  draft  to  the  creditor  in  discharge  of  the  debt,  is 
evident.  It  is,  doubtless,  a  not  unusual  practice  for  debtors  to  obtain 
and  send  to  their  creditors  bank  drafts,  drawn  payable  to  the  creditors, 
and,  of  course,  in  every  such  case  the  creditor  knows  that  the  money  of 
the  bank  is  being  used  to  pay  to  him  the  debt  of  another, — in  the  case 
supposed,  the  debt  of  John  Doe.  But  in  such  cases  the  creditor  may 
accept  the  draft  without  inquiry,  not,  as  counsel  have  said,  because  of 
a  presumption  that  the  debtor  had  paid  for  the  draft,  but  because  the 
draft  had  been  drawn  by  the  authorized  officer  of  the  bank  in  the 
usual  course  of  business,  acting  without  apparent  or  known  personal 
interest  in  the  transaction.  The  receiver  of  such  a  draft,  thougli 
named  as  payee,  and  on  the  face  of  the  paper  apparently  a  party  to 
the  original  execution  thereof,  is  not  so  in  fact,  but,  as  against  the 
drawer,  is  in  effect  an  indorsee,  affected  only  by  vices  or  infirmities  of 
which  he  had  notice  before  he  accepted  it.  He  might  know  that  the 
draft  had  not  been  paid  for,  and  yet  take  it  on  the  assumption  of  regu- 
lar and  proper  execution  upon  some  other  consideration  than  payment 
The  inquiry,  therefore,  which  these  plaintiffs  in  error  should  have 
made,  was  whether  Cassatt  had  authority  to  draw  drafts  of  the  bank 
upon  funds  of  the  bank  in  posfjossion  of  its  correspondents  for  use  in 
his  individual  transactions.  Such  an  inquiry  involved  no  difficulty 
beyond  communicating  to  the  directors  of  the  bank,  other  than  Cassatt, 
the  fact  that  such  a  draft  or  drafts  had  been  tendered  in  discharge  of 
liabilities  incurred  in  dealings  upon  the  Board  of  Trade  in  Chicago, 
and  asking  whether  the  execution  of  the  paper  had  been  authorized. 
There  can  be  little  doubt  what  would  have  been  the  result  of  such  an 
inquiry,  accompanied  with  a  frank  and  full  statement  of  the  facts  as 
they  were  known  to  the  payees  of  any  of  the  drafts  in  suit  at  the  time 
of  execution.  It  would  not  have  needed  a  discovery  of  Cassatt's 
fraudulent  bookkeeping  to  enable  the  directors  to  say  whether  the 
execution  of  such  paper  had  been  theretofore  authorized,  or  then  had 
their  approval.  As  contended,  it  was  clearly  no  duty  of  the  plaintiffs 
in  error  to  undertake  an  examination  of  the  books,  which,  once  they 
commenced  inquiry  into  the  management  of  the  bank,  they  would 
have  learned  had  been  wholly  in  the  keeping  of  Cassatt,  and  of 
clerks  who  could  not  be  expected  to  testify  against  him.  Inquiry  of 
Cassatt,  too,  it  is  to  be  presumed,  would  have  been  useless,  and 
therefore,  if  made,  would  not  have  met  the  requirement  of  the  law. 
The  one  thing  necessary  to  be  known  was  whether  Cassatt  had  au- 
thority to  make  the  proposed  use  of  the  bank's  paper.  The  authority 
could  have  come  only  from  the  directors,  by  direct  resolution  or  by 
acquiescence  or  implied  assent,  and  the  plain,  unmistakable  course 
was  to  push  the  inquiry,  wherever  begun,  to  the  source  of  authority. 
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It  is  a  perversion  of  speech  to  say  that  "the  findings  showed  that  Oas- 
satt  had  paid  the  bank  for  every  one  of  the  drafts,"  or  that  if  the  de- 
fendants had  gone  to  Pella,  and  had  ascertained  the  facts,  they  would 
have  found  that  C^issatt  was  a  depositor  in  the  bank,  that  he  had 
charged  each  draft  to  his  account,  that  he  had  on  deposit  ample 
funds  to  meet  the  charge,  that  he  gave  due  credit  on  the  books  of  the 
bank  to  its  Chicago  correspondent  for  the  amount  of  each  draft,  and 
that  no  step  in  the  transaction  was  hidden  from  the  bank,  but  was 
known  to  it  and  recorded  in  its  books,  and  that  a  statement  of  the 
transactions  to  the  bank  could  have  caused  no  surprise,  because  the 
bank  knew  of  each  as  it  occurred  during  the  whole  period  of  twelve 
years.  The  entries  on  the  books,  it  may  be  said,  tended  to  show  the 
facts  as  stated;  but  the  entire  finding  shows  that  Cassatt  was  not  a 
depositor,  and  in  no  way  made  good  to  the  bank  the  moneys  taken 
from  it  by  means  of  the  drafts,  which  takings,  it  is  expressly  found, 
were  acts  of  theft  or  embezzlement.  That  finding  of  the  ultimate 
fact  of  wrongful  and  unauthorized  appropriation  cannot  be  overcome 
by  proof  of  book  entries,  which,  even  if  honestly  made,  would  amount 
only  to  evidence  tending  to  show  the  contrary.  False  entries  took 
no  money  out  of,  and  put  none  into,  the  bank;  and  it  was  not  for  the 
fraudulent  bookkeeping,  or  forgeries,  or  any  other  wrong  or  series 
of  wrongs  which  preceded  the  execution  of  the  drafts,  that  the  plain- 
tiffs in  error  were  held  responsible.  On  the  contrary,  we  agree  that, 
if  they  are  to  be  compelled  to  make  restitution,  it  is  because  the  par- 
ticular sums  which  they  received  were  wrongfully  taken  by  Cassatt 
from  the  bank,  and  they  were  parties  to  the  wrong.  This  proposition 
does  not  depend  upon,  and  cannot  be  refuted  by,  the  bookkeeping  dis- 
closed in  the  special  finding.  It  embraces  the  three  propositions 
<?ontended  for  by  counsel,  namely: 

"(1)  The  person  from  whom  restitution  is  sought  most  have  been  a  party  to 
the  particular  transaction  in  which  the  wrong  was  accomplished.  (2)  The  par- 
ticular transaction  to  which  such  person  was  a  party  must  have  been  hidden 
from  the  wronged  party.  (3)  A  mere  statement  to  the  wronged  party  of  the 
facts  of  such  particular  transaction  would  have  at  once  disclosed  the  fraud." 

While  the  transactions  appeared  upon  the  books,  as  stated  in  the 
findings,  it  is  a  misuse  of  words,  and  inconsistent  with  honest  thought, 
to  say  that  they  were  known  to  the  bank.  Possession  of  facts,  in 
books  purposely  kept  in  a  manner  to  conceal  the  truth,  is  not,  in  law 
or  morals,  knowledge  of  the  facts.  Cassatt  alone  had  knowledge  of 
the  truth,  and,  though  he  was  president,  his  knowledge  of  his  own 
frauds,  perpetrated  for  his  individual  purposes,  was  not  attributable 
to  the  bank. 

The  foregoing  considerations  dispose  of  the  proposition  that  the 
bank,  by  allowing  Cassatt  to  make  a  like  prior  use  of  drafts  drawn 
by  himself,  had  established  a  course  of  dealing  which  estops  the  bank 
to  deny  his  authority.  Of  course,  an  estoppel  may  arise  out  of  such 
a  course  of  dealing,  but  whether,  in  a  particular  case,  it  has  arisen  is 
a  question  of  fact  depending  upon  the  circumstances.  It  is  hardly 
credible  that  in  the  facts  here  disclosed  a  jury,  or  a  right-minded 
court,  could  find  an  estoppel;  but  it  is  enough  to  say  that  it  has  not 
been  found,  and  that  the  facts  supposed  to  point  that  way  which 
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are  stated  in  the  finding  do  not  overcome  the  ultimate  fact  stated 
tjiat  the  sums  for  which  these  drafts  were  drawn  were  wrongfully 
taken  by  Cassatt.  Tliat  is  equivalent  to  a  direct  finding  that  he  had 
no  authority  to  draw  and  use  the  drafts  in  that  way.  For  the  eame 
reasons  the  proposition  that  the  directors  of  the  bank  were  guilty 
of  culpable  negligence  is  unavailing.  There  is  no  finding  that  thei-e 
was  such  negligence,  nor,  if  there  were,  that  the  plaintiffs  in  error 
were  infiuenced  by  it  to  accept  the  drafts,  of  which,  on  the  facts 
known  to  them,  Cassatt  was  making  an  improper  use. 

Tliese  considerations  of  bookkeeping,  course  of  dealing,  negligence 
of  directors,  and  estoppel  aside,  the  main  question  is  simplified: 
When  Caseatt  tendered  these  drafts, — each  one  of  them  to  the  payee 
named  in  it  in  payment  of  an  individual  obligation,  in  which  the  bank 
was  not  interested, — was  the  taker,  accepting  the  paper  in  discharge 
of  the  debt,  a  purchaser  in  good  faith,  or  was  he  put  upon  notice  of 
Cassatt's  lack  of  authority  to  draw  upon  the  funds  of  his  bank  for  his 
individual  purposes?  Upon  that  question  our  conclusion  is  that  the 
opinion  in  Anderson  v.  Kissam,  35  Fed.  699,  is  sound  in  principle  and 
in  accord  with  the  weight  of  authority.  The  judgment  rendered  in 
that  case,  it  is  true,  was  reversed,  but  upon  a  minor  point,  uncon- 
nected with  the  main  question,  which  there,  as  here,  was  fundamental; 
and  the  fair  inference  would  seem  to  be  that  if  the  8upi*eme  court, 
with  the  question  before  it,  had  doubted  the  ruling  and  opinion  below 
in  that  respect,  it  would  not  have  left  the  question  undetermined. 

The  case  of  Goshen  Nat.  Bank  v.  State,  upon  which  the  plaintiffs 
in  error  chiefiy  rely,  is  distinguishable.  The  drafts  in  that  case  were 
drawn  by  the  cashier,  and  were  used  to  pay  his  individual  debt;  but, 
as  the  opinion  is  careful  to  state,  it  was  "proved  on  the  trial  that  the 
cashier  had  the  custody  and  possession  of  the  blank  drafts  for  the 
claimant  [the  bank],  and  that  he  had  the  right  to  sign  drafts  drawn 
by  the  claimant  on  its  corresponding  banks,  and  that  he  had  the  right 
to  draw  a  draft  on  the  corresponding  bank  of  the  claimant  for  him- 
self, upon  the  same  terms  that  he  had  to  draw  a  draft  for  a  stranger. 
•  *  *  which  means,"  as  the  court  assumed,  **upon  payment  to  the 
bank  of  the  amount  of  the  draft."  That  this  proof  of  special  authority 
to  draw  a  draft  for  his  own  use  was  the  distinguishing  point  of  the 
decision  is  declared  in  the  later  case  of  Bank  of  New  York  Nat. 
Banking  Ass'n  v.  American  Dock  &  Trust  Co.,  supra,  where  it'  was 
held  that  a  by-law  of  a  warehouse  company,  authorizing  an  officer 
of  the  company  to  sign  warehouse  receipts,  did  not  authorize  him  to 
sign  a  receipt  for  his  own  goods.  "It  is  an  acknowledged  principle 
of  the  law  of  agency,"  it  was  there  said,  "that  a  general  power  or  au- 
thority given  to  the  agent  to  do  an  act  in  behalf  of  the  principal  does 
not  extend  to  a  case  where  it  appears  that  the  agent  himself  is  the 
person  interested  on  the  other  side.  If  such  a  power  is  intended  to- 
be  given,  it  must  be  expressed  in  language  so  plain  that  no  other  in- 
terpretation can  rationally  be  given  it;  for  it  is  against  the  general 
law  of  reason  that  an  agent  should  be  intrusted  with  power  to  act 
for  his  principal  and  for  himself  at  the  same  time."  See,  also.  Han- 
over Nat.  Bank  v.  American  Dock  &  Trust  Co.,  148  N.  Y.  612,  4a 
N.  E.  72. 
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It  is  urged,  however,  "that  there  is  a  clearly-deflned  distinction 
between  the  acts  of  a  cashier  or  president  of  a  bank,  in  issuing  its 
paper,  and  ttiat  of  any  ordinary  agent."  There  are  dicta  in  some  of 
the  opinions  cited  which,  without  attempting  to  define  it,  assert  in 
general  terms  that  there  is  a  distinction.  For  instance,  in  Bank  of 
New  York  Nat.  Banking  Ass'n  v.  American  Dock  &  Trust  Co.,  supra, 
in  addition  to  w^hat  we  have  already  quoted  in  reference  to  the  case 
of  Goshen  Nat.  Bank  v.  State,  the  court  said:  **And  we  also  held, 
for  the  reason  therein  stated,  that  there  was  a  difference  in  the  case 
of  bank  or  cashier's  drafts  from  most  cases  of  agency."  There  is  a 
plain  difference  in  the  fact  that  such  drafts,  once  they  have  been 
issued,  are  commercial  paper,  and  may  be  accepted  in  trade  and 
commerce  without  inquiry  into  the  consideration  for  their  issue.  No 
other  basis  for  a  distinction  is  suggested  in  Goshen  Nat.  Bank  v.  State, 
and  that  difference,  it  is  to  be  observed,  is  not  in  the  character  or 
extent  of  the  agent's  authority,  but  in  the  nature  of  the  subject  on 
which  it  is  exercised.  It  is  true,  as  there  said,  that  "bank  or  cashier's 
drafts  are  used  so  enormously  at  the  present  time  in  the  payment  or 
settlement  of  debts,  or  in  other  commercial  transactions,  that  they 
have  almost  acquired  the  characteristics  of  money."  An  officer  of  a 
bank,  however,  has  no  right  to  appropriate  the  money  of  the  bank  to 
his  individual  uses,  and,  though  a  creditor,  when  offered  money  by  his 
debtor,  ordinarily  may  accept  it  without  inquiry,  yet  if,  at  the  time 
he  receives  it,  he  is  told  or  knows  that  it  belongs  to  another,  for  whom 
his  debtor  is  an  agent  or  trustee,  on  the  plainest  principles  he  acquires 
no  title  as  against  the  true  owner.  If,  for  instance,  Cassatt  had  sent 
to  the  plaintiffs  in  error  money  of  the  bank,  instead  of  drafts,  advising 
them  that  it  belonged  to  the  bank,  there  could  be  no  question  of  their 
liability  to  make  restitution;  and  in  what  respect  is  their  position 
better  as  presented  than  it  would  be  on  the  facts  supposed,  even 
conceding  that  the  drafts  sent  them  were  the  same,  or  "almost  the 
same,"  as  money?  The  drafts  bore  proof  on  their  face  that  they  were 
drawn  upon  the  funds  of  the  bank;  and  that  they  were  not  drawn  in 
the  course  of  the  bank's  business,  but  in  discharge  of  individual  lia- 
bilities of  the  president  of  the  bank  to  themselves,  they,  of  course, 
understood.  They  therefore  knew  that,  unless  there  had  been  con- 
ferred upon  Cassatt  an  unusual  and  special  authority,  like  that  given 
the  cashier  in  Goshen  Nat.  Bank  v.  State,  supra,  to  sign  and  issue 
drafts  of  the  bank  in  his  private  transactions,  the  paper  sent  them  was 
unauthorized,  and  that  for  the  proceeds  thereof  they  would  be  liable 
to  the  bank  or  its  representatives. 

It  is  evident,  however,  that  the  drafts  in  question,  when  offered 
the  plaintiffs  in  error,  were  not  commercial  paper,  capable  of  treat- 
ment as  money,  and  that  the  considerations  of  public  policy  on 
which  the  bona  fide  holder  of  such  paper  is  protected,  even  though 
the  rights  of  an  antecedent  holder  be  questionable,  have  no  applica- 
tion or  relevancy  to  the  case.  The  drafts  were  drawn  in  favor  of 
plaintiffs  in  error,  and  until  accepted  by  them  they  were  not  contracts, 
and  by  accepting  them  they  did  not  become  assignees  or  purchasers 
of  existing  obligations,  but  simply  parties  to  the  original  execution 
thereof,  into  whose  rights  the  way  to  full  inquiry  is  open,  unless 
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closed  by  some  estoppel  outside  of  the  paper  itself,  whatever  its 
form.  A  primary  party  to  the  execution  of  instruments  originated 
as  these  were  cannot  be  a  *^na  fide  purchaser,"  in  the  sense  of  the 
law  merchant,  and  to  hold  the  payee  of  such  paper  responsible  for  the 
proceeds  received  upon  his  own  negotiation  of  it  to  a  third  party, 
who  will  be  presumed  to  be  an  innocent  purchaser,  no  more  tends 
to  discredit  the  paper,  as  an  agency  of  business,  than  it  tends  to 
impair  the  value  of  money  as  a  medium  of  exchange  to  hold  one 
who  receives  it  wrongfully  accountable  to  the  rightful  owner.  K  a 
bank  president  or  cashier,  because  possessed  of  a  general  power  to 
sign  drafts,  may  draw  drafts  of  the  bank  in  favor  of  his  individual 
creditor,  and  it  is  to  be  said  that  "there  is  nothing  unusual  or  sus- 
picious in  this  way  of  making  the  draft  payable  to  the  creditor  of  the 
cashier  or  president  who  draws  it,"  then  in  Claflin  v.  Bank,  25  N.  Y. 
293,  for  all  we  can  see,  it  might  just  as  well  have  been  said  that  there 
was  nothing  unusual  or  suspicious  in  the  acceptance  or  certification 
by  the  president  of  the  bank  of  a  check  or  draft  drawn  by  himself. 
The  power  of  such  an  officer  to  draw  drafts  of  his  bank  upon  others 
is  no  greater  than  his  authority  to  accept  the  checks  or  drafts  of  others 
upon  his  bank;  yet  in  that  case  it  was  held  that  the  general  authority 
of  the  president  of  the  bank  to  certify  checks  drawn  upon  it  did  noc 
extend  to  checks  drawn  by  himself,  and  it  was  declared  not  to  be  nec- 
essary for  the  principal  in  such  case  to  show  that  the  agent  had  acted 
unfairly  or  that  he  himself  had  sustained  an  injury,  but  that  the  act  of 
the  agent  is  deemed  to  be  unauthorized,  and  the  contracts  void.  We 
agree  with  counsel  for  the  defendant  in  error  that  the  concern  of  the 
courts  should  not  be  to  make  it  easy  for  persons  in  fiduciary  positions 
to  make  way  with  that  which  is  committed  to  their  care,  by  relaxing 
this  salutary  rule,  through  considerations  of  the  supposed  necessities 
of  business  and  commerce,  and  that  the  rule  should  not  be  suspended^ 
where  the  opportunities  for  breach  of  trust  are  largest,  merely  be- 
cause they  are  large.  The  best  public  policy  requires  that  bank  of- 
ficers be  rigidly  held  to  the  ordinary  and  well-understood  rule.  Kiere 
is,  we  believe,  no  good  reason  to  the  contrary. 

In  the  first  case,  where  there  was  a  trial  by  jury  and  a  general 
verdict,  reference  is  made  to  Cassatt's  own  testimony  for  proof  that 
he  *^d  authority  to  draw  drafts  to  his  own  or  his  creditor's  order, 
upon  payments  by  him  to  the  bank  for  the  same,"  and  on  this  assump- 
tion, it  is  contended,  on  the  authority  of  Hanover  Nat.  Bank  v.  Ameri- 
can Dock  &  Trust  Co.,  and  like  cases,  that  the  fact  of  drawing  the 
drafts  was  a  representation,  on  which  the  plaintiffs  in  error  had  a 
right  to  rely,  that  such  payments  had  been  made.  Whether  he  had 
such  authority  was  a  question  of  fact,  of  which  the  verdict  is  con- 
clusive, unless  material  error  of  law  occurred  at  the  trial.  The  testi- 
mony referred  to  is  quite  indefinite  and  uncertain,  but,  if  it  affords 
ground  for  an  inference  that  Cassatt  did  in  fact  draw  drafts  to  his  own 
order,  or  in  favor  of  his  creditors,  it  shows  no  basis  whatever  for  a  be- 
lief that  he  did  so  with  the  knowledge  of  other  officers  of  the  bank. 
In  the  case*  last  referred  to  there  was  proof  that  the  president  of  the 
warehouse  company  had  issued  receipts  to  himself  before  the  one  in 
question,  and  there  was  evidence  of  facts  and  circumstances,  sufficient 
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to  go.  to  the  jury,  tending  to  show  that  he  had  authority  to  do  so.     It 
being  apparent  on  the  face  of  the  drafts  here  in  question  that  they 
were  drawn  upon  the  funds  of  the  bank,  it  was  impossible  for  the 
plaintiffs  in  error  to  receive  them  in  discharge  of  Cassatt's  individual 
obligations  to  themselves  without  being  put  upon  inquiry  whether  the 
president  had  in  fact  the  authority  which  he  assumed  to  exercise;  and 
it  was  not  enough  to  make  inquiry  of  him,  nor  permissible  to  rely  upon 
the  implied  representation  deducible  from  the  execution  of  the  drafts. 
That  the  execution  of  the  drafts  by  the  president  of  the  bank  in  his 
o^Ti  interest  was  without  authority,  and  that  the  plaintiffs  in  error 
were  not,  and  could  not  have  been,  innocent  holders,  the  evidence  was 
without  conflict,  and  so  clear  that  the  court  might  have  directed  a 
verdict  in  favor  of  the  plaintiff;  and  on  this  view  of  the  case  the  other 
qaestions  discussed,  which  in  themselves  are  of  minor  importance,  lose 
sdl  significance.     It  is  said  that  ^'the  question  of  gambling  was  an 
issue  in  the  case,"  and  the  refusal  of  a  special  request  for  instruction 
on  the  subject,  it  is  urged,  was  material  error.     No  such  issue  ap- 
pears in  the  pleadings,  and  no  mention  of  the  subject  is  found  in  the 
court's  charge  to  the  jury.     In  fact,  however,  by  necessary  implica- 
tion, the  question  was  excluded  from  consideration  when  the  jury 
was  told  that  the  plaintiff  could  recover  only  upon  proof  that  Cassatt, 
without  the  authority,  knowledge,  consent,  or  acquiescence  of  the 
board  of  directors  of  the  bank,  misapplied  the  moneys  of  the  bank  in 
question  to  his  own  use,  and  that  the  defendants  had  knowledge,  or 
were  aware  of  such  facts  as  would  amount  to  knowledge  on  their 
part,  that  he  was  so  misapplying  the  money  of  the  bank;   and  the 
statement  that  the  defendants  must  have  had  such  knowledge  was 
repeated  in  substantially  the  same  words  and  with  equal  clearness  in 
a  separate  charge.     In  short,  the  controlling  question  was  fairly  sub- 
mitted to  the  jury,  and,  it  is  clear,  was  rightly  decided     The  allow- 
ance of  interest  was  proper. 
The  judgment  in  each  of  the  cases  is  affirmed. 


(94  Fed.  45.) 

RUSSELL  V.  YOUNG  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    May  2,  1809.) 

No.  630. 

1,  COISTBACT  FOR  LBOAL  SERVICES  —   CONSTRUCTION  —  AMOUNT  OF  COMPENSA- 
TION. 

A  contract  between  attorney  and  client  for  the  rendition  of  legal  senr- 
ices  in  connection  with  an  estate  to  which  the  client  was  an  heir,  pro- 
Tiding  that  the  attorney's  compensation  should  **in  no  event  be  more*' 
than  that  received  from  other  heirs  similarly  interested,  nor  more  than  a 
certain  per  cent,  of  the  amount  recovered  for  the  client,  does  not  fix  the 
amount  of  compensation,  but  merely  imposes  maximum  limits  thereto, 
leaving  the  amount  to  be  determined  on  a  quantum  meiniit,  within  such 
Umlts. 
2l  Same— Evidence  of  Practical  Construction  by  Parties. 

Evidence  of  a  iwractical  construction  placed  on  a  written  contract  by 
the  parties  Is  not  admissible  to  affect  its  construction  by  a  court  in  an 
action  thereon,  where  its  terms  are  plain  and  unambiguous. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

This  is  an  action  at  law  to  recover  compensation  for  legal  services 
rendered  by  the  plaintiff  in  error  under  a  contract  in  these  words: 

"Whereas,  George  L.  Carlisle  Is  the  attorney  at  law  and  in  fact  of  Cornelia 
T.  Young  In  all  matters  relating  to  her  interests  in  the  estate  of  Silas  S.  Stone 
and  Margaretta  Stone,  both  deceased;  and  whereas,  it  may  become  necessary 
or  proper  for  him,  in  the  discharge  of  his  duties  aforesaid,  to  have  the  as- 
sistance of  an  Ohio  lawyer:  Now,  therefore,  this  shows  that  L.  A.  RusseU, 
of  Cleveland,  Ohio,  has  been,  and  is  hereby,  retained  and  employed  by  George 
L.  CarlisJe,  of  New  York  City,  to  appear  for  Cornelia  T.  Young  in  any  parti- 
tion or  other  suit  or  proceeding  which  may  be  commenced  or  taken  with  re- 
spect to  the  settlement  of  her  interest  in  the  estates  of  SUas  S.  Stone  and  Mar- 
garetta Stone,  both  deceased,  either  or  both,  and  to  do  and  perform  aU  things 
necessary  for  the  speedy  and  complete  settlement  of  said  interest.  Said  Rus- 
seU accepts  said  employment,  and  It  is  mutually  agreed  as  follows:  1st  Said 
Carlisle  shall  be  consulted  as  the  principal  or  employing  attorney  herein  in  any 
such  suit  or  proceeding  hereunder  (and  as  often  as  may  be  prior  thereto)  which 
said  Russell  shall  commence  or  take,  and  (as  near  as  may  be)  aU  papers  nec- 
essary and  of  Importance  for  the  prosecution  of  said  interest  shaU  be  first 
submitted  to  said  Carlisle;  and  all  payments  on  account  or  otherwise  of  said 
interest  shall  be  made  to  said  Carlisle  as  the  attorney  for  said  Young.  2nd. 
The  compensation  which  said  Russell  may  charge  for  such  services  shall  in 
no  event  be  more  than  he  wiU  charge  and  receive  from  either  Silas  S.  Stone 
or  his  brother,  Frank  W.  Stone,  for  like  services,  nor  more  than  seven  and 
one-half  (7%)  per  cent,  of  the  net  amount  of  whatever  recovery  in  cash  shall 
be  made  through  his  efforts  for  said  Cornelia  T.  Young  during  the  continu- 
ance hereof,  except  that  if  a  suit  in  equity  (other  than  partition)  or  in  law, 
for  ejectment,  shall  be  brought  in  the  name  of  said  Cornelia  T.  Young  here- 
under against  the  personal  representatives,  heirs,  or  next  of  kin  of  said  Mar- 
garetta Stone  or  SUas  S.  Stone,  deceased,  or  any  other  person  or  persons,  to 
recover  any  moneys  or  other  property  now  in  the  possession  of  said  personal 
representatives,  heirs,  next  of  kin,  or  any  other  person,  under  a  claim  of  title 
thereto  or  interest  therein,  but  in  which  said  Young  is  entitled  to  share,  or  if 
such  suit  be  brought  against  said  Young,  then  and  In  any  such  event  said 
Russell  will  charge  and  shall  be  entitled  to  receive  for  such  services  no  more 
than  ten  (10)  per  cent,  of  the  net  final  recovery  therein  to  said  Cornelia  T. 
Young.  It  is  also  understood  and  agreed  that  in  event  that  any  real  or  other 
property  belonging  to  said  estates,  or  either  of  them,  be,  in  the  settlement  of 
the  same,  recovered  by  said  Russell  for  said  Cornelia  T.  Young  during  the  con- 
tinuance her€K>f,  and  which  shaU  be  set  apart  and  accepted  by  said  Young, 
either  in  common  with  her  said  brotliers  or  either  of  them,  or  In  severalty, 
that  said  Russell,  for  the  purpose  of  computing  and  collecting  his  compen- 
sation hereunder,  shall  l>e  entitled  to  substitute  the  value  of  said  Young's  in- 
terest in  such  lands  at  the  time  as  so  much  cash;  and,  if  dispute  shall  arise 
as  to  the  true  value  thereof,  the  same  shall  be  finally  determined  by  arbitra- 
tion in  the  usual  way.  In  witness  whereof,  we  have  hereunto  set  our  bands 
and  seals  this  12th  day  of  February,  1892. 

"Signed,  sealed,  and  delivered  in  the  presence  of  James  L.  Barger. 

**George  L.  Carlisle. 

"L.  A.  RusseU.'' 

The  defendants  were  Cornelia  T.  Y'onng  and  husband,  William  S, 
Young,  and  George  L.  Carlisle.  There  was  a  jury,  and  verdict  for 
plaintiff  in  error  for  a  balance  due  under  the  contract  of  |3,348.89 
against  William  8hipman  Young  and  wife,  Cornelia  T.  Young,  and  a 
verdict  for  George  L.  Carlisle.  From  the  judgment  thereon  the  plain- 
tiff in  error,  L.  A.  Russell,  has  sued  out  this  writ  of  error. 

L.  A.  Russell,  in  pro.  per. 
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Before  TAFT  and  LURTON,  Circuit  Judges,  and  RICKS,  District 
Judge. 

LURTOX,  Circuit  Judge,  after  making  the  foregoing  statement  of 
faetB,  delivered  the  opinion  of  the  court. 

Mr.  RusselFs  suit  is  based  upon  the  claim  that  under  the  contract 
he  is  entitled  to  7|  per  cent,  upon  the  value  of  Mrs.  Young's  share  of 
1206,000,  and  he  sues  for  the  balance  due  him  upon  this  basis,  after 
crediting  Mrs.  Young  with  |4,506.49  collected  and  applied  upon  his 
fee.  The  defense  was  that  the  contract  only  provided  that  Mr.  Rus- 
sell's compensation  should  not  exceed  certain  limitations  therein 
mentioned,  and  did  not  otherwise  settle  or  determine  what  his  com- 
pensation should  be.  The  circuit  judge  interpreted  the  contract  ac- 
cording to  the  contention  of  the  defendants  in  error,  and  held  that 
Mr.  Russell  could  onlv  recover  such  compensation  as  his  services  were 
reasonably  worth,  but  not  to  be  more  than  he  had  charged  and  received 
from  Silas  M.  Stone  or  Frank  W.  Stone  for  like  services,  nor  more 
than  7^  per  cent,  of  the  aggregate  value  of  money  and  land  recovered 
as  the  share  of  his  client,  Mrs.  Cornelia  T.  Young.  This  is  the  plain 
meaning  of  the  contract  under  which  Mr.  Russell's  services  were  ren- 
dered. It  is  true  that  the  agreement  does  not  say,  in  words,  that 
Mr.  Russell  is  to  be  paid  according  to  the  value  of  his  services,  or  such 
compensation  as  is  usual  and  reasonable  between  client  and  attorney 
under  all  the  circumstances  of  the  case.  But  in  the  absence  of  an 
express  agreement  the  law  supplies  this  term.  Here  the  parties  have 
chosen,  however,  to  provide  that  such  compensation  shall  "in  no  event 
be  more  than  he  will  charge  and  receive  from  either  Silas  M.  Stone 
or  his  brother,  Frank  W.  Stone,  for  like  services,  nor  more  than  seven 
and  one-half  per  cent,  of  the  net  amount  of  whatever  recovery  in 
cash  shall  be  made  through  his  efforts  for  said  Cornelia  T.  Young 
during  the  continuance  thereof."  But  it  is  asked  why  the  parties  did 
not  plainly  say  that  Russell's  compensation  should  be  a  quantum 
meruit,  if  that  was  the  intention?  To  say  this  was  unnecessary. 
The  law  implied  an  agreement  that  one  should  pay  and  the  other  re- 
ceive reasonable  compensation,  according  to  the  value  of  the  services 
rendered.  But  the  law  did  not  imply  that  a  quantum  meruit  should 
not  be  more  than  the  compensation  charged  another  client  having  the 
same  interest,  nor  that  it  should  not  be  more  than  7^  per  cent,  upon 
the  value  of  the  share  recovered.  This  limitation  upon  the  compensa- 
tion to  be  received  was  therefore  placed  upon  the  contract  implied  by 
law.  But  if  the  parties  intended  that  7^  per  cent,  should  be  received, 
unless  in  the  event  a  less  sum  was  received  from  Mrs.  Young's  broth- 
ers, why  were  the  words  "not  more  than"  and  "no  more  than"  inserted 
in  the  agreement?  To  say  that  they  were  inserted  through  "awk- 
wardness of  expression,"  as  suggested  by  counsel,  or  ignorance  of  their 
legal  effect,  is  no  answer.  Mr.  Carlisle  was  the  New  York  counsel  for 
Mrs.  Young,  as  well  as  her  attorney  in  fact.  Mr.  Russell  was  retained 
to  assist  him.  To  assume  that  these  able  and  experienced  lawyers 
either  awkwardly,  carelessly,  or  ignorantly  provided  that  Mr.  Russell's 
compensation  should  "in  no  event  be  more  than  he  will  charge  or 
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receive  from"  the  two  brothers  of  Mrs.  Young,  also  represented  by 
him,  and  having  identical  interests,  "nor  moi-e  than  seven  and  one-half 
per  cent.''  upon  the  value  of  the  share  recovered  for  Mrs.  Young,  and 
jet  mean,  as  is  now  contended,  that  Mr.  Russell  waa  to  receive  7^  per 
cent,  upon  the  aggregate  recovery,  unless  he  received  a  less  sum  from 
his  other  clients,  in  which  event  he  was  to  receive  the  same  from  Mrs, 
Young,  is  to  abuse  language,  and  do  violence  to  the  presumption  that 
these  gentlemen  knew  the  meaning  of  the  plain  terms  they  employed 
in  this  agreement  Nor  is  this  obvious  construction  affected  by  the 
subsequent  clauses  of  the  agreement.  The  clause  providing  for  the 
contingency  of  an  action  of  ejectment  or  a  suit  in  equity  (other  than 
in  partition),  that  Mr.  Russell  should  charge  or  receive  "no  more  than 
ten  per  cent,  of  the  net  final  recovery  therein,"  did  not  become  ef- 
fective. No  such  suit  as  there  contemplated  was  ever  brought  or 
defended.  But  even  in  that  clause  we  find  the  same  idea  of  limiting 
a  quantum  meruit  recovery  so  that  the  fee  for  services  in  such  suit 
should  not  be  ten  per  cent.,  but  "no  more  than  ten  per  cent."  The 
last  clause  simply  provides  that,  "in  computing  and  collecting  hi» 
compensation,"  land  set  apart  to  Mrs.  Young  shall  be  estimated  a& 
cash;  being  valued  for  that  purpose  by  appraisers,  if  necessary. 

Plaintiff  offered  to  prove  that  he  had  deducted  7^  per  cent,  of  every 
cash  collection  made  by  him,  and  remitted  the  remainder  to  Mr. 
Carlisle,  with  a  statement  showing  that  he  had  retained  7^  per  cent. 
as  compensation  for  the  collection  of  the  particular  remittance,  and 
that  no  exception  had  ever  been  taken  by  Mr.  Carlisle  to  this  construc- 
tion of  the  contract.  This  evidence  was  offered  for  the  purpose  of 
showing  that  the  parties  had  construed  the  contract  according  to  the 
present  contention  of  plaintiff  in  error.  The  evidence  was  rejected 
upon  the  ground  that  the  contract  was  not  doubtful,  and  needed  no 
such  side  light  in  its  interpretation.  Evidence  as  to  the  practical 
construction  by  the  parties  of  a  doubtful  or  ambiguous  instrument  is 
often  of  great  importance.  But  such  evidence  can  never  control  the 
effect,  unless  the  legal  meaning  of  the  instrument  is  doubtful.  Rail- 
road Co.  V.  Trimble,  10  Wall.  367-377;  Land  Co.  v.  Doll,  35  Md.  89; 
Fogg  V.  Insurance  Co.,  10  Cush.  337.  To  give  effect  to  a  written 
agreement  according  to  an  erroneous  construction  placed  upon  it  by 
the  parties  would  not  be  to  construe,  interpret,  and  enforce  the  writ- 
ten agreement  upon  which  the  action  is  brought,  but  to  enforce  a 
new  and  different  contract.  No  question  of  a  change  or  variation  in 
the  agreement  by  mutual  assent  was  in  issue.  There  was  therefore 
no  error  in  the  exclusion  of  the  evidence  offered.  The  case  was 
properly  submitted  to  the  jury  under  instructions  to  find  upon  the  evi- 
dence the  value  of  the  legal  services  of  Mr.  Russell,  and  deduct  there- 
from the  amount  he  had  received,  and  return  a  verdict  for  the  balance 
due  him,  if  any.  There  waa  no  error  in  the  admission  or  exclusion  of 
evidence  in  this  aspect  of  the  case,  and  no  exception  to  the  charge^ 
except  in  so  far  as  it  involved  the  interpretation  of  the  contract  al- 
ready considered.     Judgment  affirmed. 
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(04  Fed.  52.) 

STAUNTON  et  al.  v.  GOSHORN. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit    May  2,  1899.) 

No.  295. 

1.  Malicious  Prosecution— Probable  Cause. 

In  an  action  for  malicious  prosecution,  defendants  are  not  liable,  no- 
matter  how  vindictive  they  may  have  acted,  nor  what  their  motives  may 
have  been,  if  they  acted  with  probable  cause. 

2.  Same— Question  for  Court. 

Whether  or  not  there  was  probable  cause  for  the  institution  of  a  crim- 
inal prot*eeding,  where  the  facts  are  undisputed,  is  a  question  of  law  for 
the  court;   otherwise,  one  of  fact  for  the  Jury. 
8  Same— Evidence. 

The  evidence  showed  that  certain  public  officials  in  charge  of  the  pub- 
lic records  of  the  court  and  the  sheriff  of  the  county  were  informed,  by  a 
deputy  clerlj,  that  a  former  clerk  was  about  to  steal  certain  public  rec- 
ords and  destroy  them,  with  an  Intent  to  prejudice  such  officials  by  show- 
lug  payments  made  without  proper  vouchers,  and  that  on  a  certain  day 
he  would  carry  his  purpose  into  effect.  On  such  day  the  former  cleric 
was  discovered  by  the  officials  removing  such  records  from  the  cleric* & 
office,  and  thereupon  they  procured  his  arrest.  Held  that,  in  an  action 
by  such  clerk  for  malicious  prosecution,  the  jury  should  have  been  in- 
structed that  there  existed,  so  far  as  the  public  officials  were  concerned, 
probable  cause  for  the  institution  of  the  criminal  proceedings. 
L  Sams. 

A  former  clerk  was  arrested  on  a  charge  of  stealing  public  records 
with  Intent  to  destroy  them,  but  defended  on  the  ground  that  his  pur- 
pose was  simply  to  examine  the  same  in  order  to  ascertain  their  validity. 
Certain  public  officials  had  been  informed  by  a  deputy  clerk  of  the  intent 
of  such  former  clerk  to  steal  the  papers,  and,  on  finding  him  In  possession 
of  the  papers,  caused  his  arrest.  Held,  In  an  action  against  such  officials 
and  the  deputy  clerk  for  malicious  prosecution,  It  was  error  to  instruct 
the  Jury  that  if  the  purpose  of  such  former  clerk  in  taking  the  papers 
was  to  examine  them,  and  not  to  destroy  them,  and  the  person  giving  the 
information  to  the  public  officials  had  knowledge  of  such  intent,  that  the 
arrest  and  prosecution  of  such  clerk  for  taking  the  papers  was  witliout 
probable  cause,  in  that  It  made  no  distinction  between  the  public  officials 
and  the  deputy  clerk,  as  such  public  officials  had  no  knowledge  of  the  facts 
other  than  as  communicated  to  them  by  said  deputy  clerk. 
(L  Same— Res  Judicata. 

Where  an  Indictment  for  stealing  certain  road  orders  from  the  office 
of  the  clerk  of  court  was  sustained  on  demurrer,  and  the  accused  tried 
thereunder  and  acquitted,  in  a  subsequent  action  for  malicious  prosecu- 
tion accused  cannot  claim  that  the  prosecution  was  instituted  without 
probable  cause,  because  the  road  orders  were  not  subjects  of  larceny,  a» 
the  judgment  of  the. criminal  court  wafl  binding  and  valid  on  the  question* 
necessarily  involved  in  4he  maintenance  of  the  Indictment,  to  wit,  that  a 
oiminal  offense  was  charged. 
S.  Same— Advice  op  Attorneys. 

The  advice  of  reputable  counsel,  bona  fide  souglit  and  given  on  full  and 
fair  statement  of  all  the  facts,  and  as  a  consequence  of  which  a  prosecu- 
tion was  instituted,  is  a  sufficient  defense  in  a  suit  for  malicious  prosecution. 
7.  Same. 

On  a  trial  for  malicious  prosecution,  the  defense  that  defendants  acted 
under  the  advice  of  attorneys  may  be  sustained,  though  the  advice  was 
taken  after  the  arrest,  but  before  the  Issuance  of  the  warrant, 
fll  Same— Evidenck. 

On  a  trial  of  several  defendants  for  malicious  prosecution  in  procur- 
ing the  trial  of  plaintiff  for  stealing  public  records,  plaUitiff  coiUd  not 
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prove  statements  made  by  him  to  third  parties  before  the  taking  of  the  pa- 
pers, as  to  what  were  his  objects  and  purpose  in  procuring  such  papera, 
such  evidence  being  hearsay. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
rict  of  West  Virginia. 

This  is  a  writ  of  error  to  the  judgment  of  the  circuit  court  of  the  United 
tates  for  the  district  of  West  Virginia,  rendered  on  the  11th  of  August,  1898, 
1  an  action  for  malicious  prosecution  pending  in  said  court,  wherein  the  de- 
endant  in  error  here  was  plaintiff,  and  the  plaintiffs  in  error  were  defend- 
nts.  The  case  grew  out  of  a  criminal  prosecution  in  the  criminal  court  of 
[anawha  county,  W.  Va.,  against  the  defendant  in  error  inaugurated  under 
tie  following  circumstances: 

J.  W.  Goshorn,  defendant  In  error,  had  been  for  two  terms,  of  six  years 
ach,  expiring  on  the  Ist  of  January,  1897,  clerk  of  the  county  court  of  Kana- 
irha  county,  in  the  state  of  West  Virginia.  On  the  said  1st  day  of  January, 
897,  E.  W.  Staunton  succeeded  him  as  clerk  for  the  term  of  six  years, 
aving  been  elected  at  the  preceding  election.  The  plaintiff  in  error  Peter 
ilman  was  sheriff  of  the  said  county  from  the  1st  day  of  January,  1893.  to 
tie  1st  of  January,  1897.  The  plaintiff  in  error  John  A.  Jarret,  on  the  Ist  of 
anuary,  1897,  became  the  chief  deputy  clerk  of  the  said  E.  W.  Staunton;  and 
laintiff  in  error  Robert  A.  Coleman,  who  had  been,  for  several  years  prior 
nd  up  to  the  expiration  of  his  last  term  of  office,  deputy  clerk  for  defendant 
1  error,  Goshorn,  continued  to  act  as  such  deputy  clerk  for  Staunton,  Gosh- 
m's  successor.  The  defendant  in  error,  J.  W.  Goshorn,  and  the  plaintiffs 
1  error  Staunton,  Silman,  and  Jarret.  were  unfriendly  to  each  other,  growing 
ut  of  a  political  feud  theretofore  existing  in  the  said  county.  T)uring  the 
►•eek  preceding  the  23d  of  November,  1897.  the  day  on  which  defendant  in 
rror  was  arrested,  plaintiff  in  error  Itobert  A.  Coleman  informed  his  prin- 
ipal,  Staunton,  and  said  Jarret  and  Silman,  that  the  defendant  in  error, 
roshorn,  had  had  several  conversations  with  him  in  reference  to  getting  from 
tie  clerk's  office  certain  road  orders,  allowed  by  the  county  court  of  said 
ounty  to  Silman  in  the  settlement  of  his  accounts  as  sheriff,  in  which  he  said 
liat,  if  he  could  get  hold  of  these  papers,  he  would  then  have  the  news- 
apers  make  an  investigation,  and  publish  the  fact  that  there  were  no  vouch- 
rs  for  the  allowance  in  question,  which  would  create  a  great  stir,  and  get  the 
ounty  court.  Silman,  and  Staunton  into  trouble;  and  that  he  had  proposed 
)  him  (Coleman)  to  take  the  road  orders  out  of  the  clerk's  otfice,  and  that  he 
Goshorn)  would  destroy  them.  Upon  receiving  this  information,  Staunton, 
ilman,  and  Jarret  determined  to  lay  a  trap  to  catch  Goshorn,  if  he  took  the 
apers,  and  told  Coleman  that  he  could  make  a  proposition  of  some  kind  to 
im,  80  that,  if  he  desired  to  get  the  road  orders,  he  would  have  an  opportunity 
)  do  so. 

On  Saturday  morning  before  the  arrest  of  the  defendant  in  error,  Coleman 
ad  another  conversation  with  him.  in  which  Goshorn,  as  testified  to  by  Cole- 
lan,  again  renewed  the  proposition  to  take  tlie  papers  from  the  office,  and 
olemau  told  him  that  he  would  go  to  the  extent  of  placing  the  road  orders 
'here  he  (Goshorn)  could  get  them;  whereupon  Goshorn  requested  Coleman 
)  place  tliem  in  the  fourth  box  of  a  certain  row  of  tin  boxes  in  the  record 
>om  of  the  clerk's  office,  and  have  them  there  on  the  following  Tuesday  at 
oon,  and  that  he  would  take  the  papers  when  Chief  Deputy  Clerk  Jarret  left 
le  clerk's  office  for  dinner,  to  which  Coleman  agreed.  On  the  same  evening 
oleman  informed  Staunton  and  Silman  of  what  had  occurred,  and  of  Gosb- 
rn's  purpose  to  take  the  papers  out  of  the  clerk's  office  on  the  following 
iiesday.  and  Staunton  and  Silman  told  Coleman  that  they  would  make  an 
prangement  so  that  Goshorn  would  not  Ik?  able  to  get  away  with  the  papers. 
he  orders  In  question  were  placed  in  the  tin  box  by  Coleman,  in  the  presence 
r  Jarret,  about  half  past  11  o'clock  on  Tuesday  morning,  tlie  23d  of  Novem- 
pr,  1897.  About  noon,  almost  immediately  after  Jarret  had  left  the  clerk's 
tfice  for  dinner,  according  to  the  evidence  of  the  plaintiffs  In  error,  Gosb- 
rn,  wlio  had  been  talking  witli  the  deputy  sheriff,  Harlis,  near  the  side 
itrance  to  the  court  house,  went  into  the  record  room,  got  the  papers,  and 
ft  the  building.    Coleman  was  not  in  the  room  when  he  got  the  papers,  and 
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did  not  give  them  to  him.  Shortly  after  leaving  the  building,  Goshorn  met 
plaintiff  In  error  Silman,  and  returned  to  the  clerk's  office  with  him,  in  refer- 
ence to  the  purchase  of  a  lot  of  land;  but  before  his  return  Jarret  came  back 
to  tlie  office,  went  into  the  record  room,  and  found  that  the  papers  were  gone 
from  the  box  in  which  they  had  been  placed.  Goshorn,  after  examining  the 
records  with  Silman  for  a  short  while,  and  before  the  examination  was  com- 
pleted, asked  Silman  to  excuse  him,  as  he  desired  to  go  into  the  water-closet: 
that  he  left  the  record  room,  went  into  the  middle  office,  and,  as  he  started 
to  enter  the  water-closet.  Deputy  Clerk  Jarret  accosted  him,  and  said  that  he 
bad  missed  some  papers  from  the  clerk's  office;  whereupon  Goshorn  took  the 
papers  from  his  pocket,  and  explained  that  they  were  some  papers  which 
Depnty  Clerk  Coleman  had  given  him;  and  thereupon  Silman  and  Jarret  in- 
structed the  sheriff  and  his  deputies,  who  were  present,  to  arrest  him,  and  he 
was  taken  into  custody  by  them. 

The  testimony  of  the  plaintiffs  in  error  further  shows  that  the  purpose  of 
Stannton  and  Jarret  was  to  protect  these  road  orders  and  other  papers  in  th*.' 
clerk's  office  by  catching  the  person  who  had  an  intent  to  take  them  unlaw- 
fully and  for  illegal  purposes,  and  that  the  purpose  of  Silman  was  to  protect 
the  vouchers  on  which  the  drafts  had  been  issued  to  him;  that  they  acted  in 
good  faith  in  all  that  they  did,  believed  Coleman's  statements,  and  that  the 
time  and  circumstances  under  which  defendant  in  error,  Gosliorn,  took  the 
papers  corresponded  with  the  information  given  to  them  by  Coleman  on  tht» 
previous  Saturday.  Plaintiffs  in  error  Staunton,  Silman,  and  Jarret  ^o  testi- 
fied as  to  their  purpose  and  motives  in  what  they  did,  and  as  to  the  informa- 
tion imparted  to  them  by  Coleman  of  Goshorn's  purpose  to  secure  the  papers, 
his  intention  to  destroy  them,  and  his  plan  of  securing  them.  They  further 
testified  that  they  believed  Coleman's  statements,  and  acted  in  good  faith  in 
all  that  they  did.  Coleman  corroborated  the  statements  of  the  plaintiffs  In 
error,  and  further  testified  as  to  his  Interviews  with  Goshorn,  as  above  men- 
tioned. That  the  defendant  In  error  never  had  any  conversation  or  arrange- 
ment to  get  the  papers  or  road  orders  with  any  of  the  plaintiffs  in  error  except 
Coleman,  and  did  not  know  of  the  fact  that  Coleman  had  communicated  to  his 
co-plaintiffs  In  error  bis  (Goshom's)  purpose  and  plan  to  take  the  papers,  nor 
did  he  know  of  the  arrangement  that  had  been  made  to  entrap  him,  and  in 
the  entire  dealing  nothing  occurred  between  Goshorn  and  any  of  the  plaintiffs 
in  error  except  Coleman.  That  Coleman  did  not  know  of  the  purpose  to  have 
defendant  in  error  arrested  if  he  took  the  papers,  and  did  not  know  what  steps 
would  be  taken  to  prevent  Goshorn  from  getting  away  with  or  destroying  the 
papers  if  taken. 

The  defendant  in  error,  Goshorn.  testified,  in  substance,  that  during  the  said 
week  preceding  the  23d  of  November,  1897,  he  met  plaintiff  in  error  Coleman 
on  the  street,  and  In  conversation  stated  that  the  county  court  had  only 
allowed  him  $1,500  for  making  out  the  land  books,  when  it  had  allowed  Staun- 
ton $1,800  for  doing  the  same  work,  and  inquired  of  Coleman  why  he  had 
not  told  him  of  it,  to  which  Coleman  replied  that  he  had  not  thought  of  It. 
Goshorn  then  said  that  he  would  sue  the  county  court  and  expose  some  of 
Its  rascality.  That  Coleman  then  stated  that  the  county  court  had  allowed 
certain  road  orders  to  Peter  Silman  illegally,  having  paid  some  of  them  out 
of  the  bridge  fund,  and  some  of  them  were  issued  to  persons  claiming  to  be^ 
road  surveyors  when,  in  fact,  they  were  not,  and  he  (Goshorn)  ought  to  get 
them  and  examine  them.  That  subsequently,  during  the  same  week,  Coleman 
again  spoke  to  him,  telling  him  of  the  action  of  the  court,  and  urged  him 
to  get  the  road  orders  and  examine  them;  whereupon  he  (Goshorn)  told 
him  that  if  he  would  get  them  and  give  them  to  him,  he  would  examine- 
them.  That  on  Saturday  of  the  same  week  Coleman  again  mentioned  to  him 
the  action  of  the  county  court  in  respect  to  these  road  orders,  and  urged  him 
to  examine  them,  and  told  him  that  he  would  get  them  for  him  in  order  that 
he  might  make  the  examination.  That  he  replied  that  he  was  going  out  of 
town,  but  would  be  back  on  the  following  Tuesday,  and  that  If  he  would  then 
get  them  he  would  examine  them,  and,  upon  finding  that  they  had  been  improp- 
erly allowed,  he  would  give  the  facts  to  the  press,  and  have  them  published 
for  the  information  of  the  public.    That  In  the  last  conversation,  desiring  to 
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have  some  conveyances  made,  he  requested  Coleman  to  copy  some  deeds  for 
him  In  the  clerk's  office,  which  he  agreed  to  do.  That  on  Tuesday  morning 
he  met  Coleman  on  the  street,  went  with  him  to  the  clerk's  office,  Coleman 
explaining  that  he  had  not  made  the  copies  of  the  deeds,  but  would  do  so 
that  morning.  On  the  way  to  the  court  house  Coleman  told  him  that  he 
could  get  the  road  orders  and  give  them  to  him  to  be  examined,  but  that  he 
(Goshorn)  stated  that  he  could  not  make  the  examination  in  the  court  house, 
and  would  have  to  take  them  outside,  for  the  reason  that  persons  in  the 
court  house  would  watch  him  and  prevent  him  from  making  an  examination 
there.  That  after  he  went  to  the  clerk's  office,  and  had  examined  the  records 
about  another  matter,  and  while  his  brother,  Ernest  Goshorn,  was  present  hi 
the  record  room,  Coleman  came  to  him,  and  told  him  that  he  had  placed  the 
road  orders  in  a  file  box  in  the  record  room,  where  he  could  get  them,  but  he 
refused  to  take  them  from  the  box,  and  told  Coleman  that  he  must  get  them 
himself  and  give  them  to  him,  which  he  did  in  the  presence  of  said  Ernest 
Goshorn,  his  brother.  That  he  then  put  the  papers  in  his  pocket,  went  out  of 
the  office,  started  across  to  the  newspaper  office  for  the  purpose  of  making 
the  examination  of  the  papers,  where  he  met  the  plaintiff  in  error  Silman.  and 
returned  with  him  to  the  clerk's  office  in  reference  to  the  purchase  of  a  piece 
of  property  above  mentioned,  when  he  was  accused  of  taking  the  papers,  and 
placed  in  the  custody  of  the  sheriff,  as  before  stated. 

After  the  defendant  in  error,  Goshorn,  had  been  taken  into  the  custody  of  the 
sheriff,  he  was  taken  by  him  before  H.  M.  Bond,  a  justice  of  the  peace,  in  a 
different  part  of  the  city,  and  there  detained  for  nearly  three  hours  l)efore  any 
warrant  was  issued  against  or  served  upon  him. 

The  plaintiffs  in  error,  other  than  said  Coleman,  immediately  after  Goshorn 
had  thus  been  taken  in  custody,  consulted  with  S.  C.  Burdette,  then  assistant 
United  States  district  attorney,  who  had  been  formerly  prosecuting  attorney 
of  Kanawha  county,  a  lawyer  of  more  than  15  years'  experience,  of  high  stand- 
ing as  a  criminal  lawyer,  and  the  father  of  F.  C.  Burdette,  then  prosecuting 
attorney  of  said  Kanawha  county,  and  who  frequently  assisted  his  son  in 
prosecutions  in  the  state  courts.  That  they  explained  to  him  all  the  facts 
relative  to  the  matter,  and  all  the  circumstances  leading  up  to  Goshom's 
arrest,  including  the  plan  arranged  to  catch  him,  and  the  information  re- 
-ceived  by  them  from  Coleman,  before  and  after  the  plan  was  actually  ar- 
ranged, and  asked  said  Burdette  for  advice  in  the  matter.  That  thereupon  he 
iidvised  them  that  Goshorn  should  be  prosecuted,  and  himself  drafted  and 
wrote  the  complaint,  which  was  sworn  to  by  plaintiff  In  error  John  A.  Jarret 
before  said  H.  M.  Bond,  justice  of  the  peace,  before  whom  Goshorn  had  been 
taken,  who  thereupon  issued  the  warrant  for  his  arrest,  charging  him  with 
the  theft  of  the  aforesaid  orders  and  warrants  on  file  In  the  said  clerk's  office, 
alleged  to  be  of  the  value  of  $2,300,  and  the  property  of  said  Staunton,  clerk 
as  aforesaid,  and  the  said  Silman,  late  sheriff  as  aforesaid,  and  certain  other 
persons  whose  names  were  unknown.  Said  Goshorn  was  thereupon  arrested 
under  the  warrants  so  sworn  out  against  him,  and,  after  an  examination  of 
his  case  before  the  justice,  was  bailed  for  his  appearance  before  the  grand 
jury  of  the  criminal  court  of  Kanawha  county  to  answer  of  and  concerning 
the  charges  made  against  him.  That  on  the  7th  of  January,  1808,  Goshorn 
was  indicted  by  the  grand  Jury  of  the  criminal  court  of  Kanawha  county  for 
the  offenses  alleged  against  him,  the  prosecuting  attorney,  F.  C.  Burdette, 
conducting  the  examination  before  the  grand  jury  which  found  the  indict- 
ment And  he  was  subsequently,  a  demurrer  to  the  indictment  and  each  count 
thereof  being  overruled,  tried  in  said  court  under  said  indictment,  which  trial 
resulted  in  an  acquittal,  on  the  15th  of  February,  1898;  whereupon  this  suit, 
on  the  21st  day  of  the  same  month,  was  instituted  In  the  circuit  court  of  the 
United  States  for  the  district  of  West  Virginia,  the  defendant  in  ^rror  here, 
•Goshorn,  then  being  a  resident  of  the  state  of  New  York. 

Geo.  E.  Price  and  Malcolm  Jackson  (Flournoy,  Price  &  Smith  and 
Brown,  Jackson  &  Knight,  on  the  brief),  for  plaintiffs  in  error. 

J.  W.  Kennedy  (J.  W.  St.  Clair,  on  the  brief),  for  defendant  in  e^ 
ror. 
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Before  GOFF,  Circuit  Judge,  and  MORRIS  and  WADDILL,  Dis- 
trict Judges. 

, WADDILL,  District  Judge  (after  stating  the  facts  as  above). 
The  assignments  of  error  are  34  in  number,  but,  in  the  view  this 
court  takes  of  the  case,  it  will  not  be  necessary  to  pass  upon  all  of 
them.  The  exceptions  were  taken  mainly  to  the  court's  action  in 
granting  and  refusing  certain  Instructions,  and  amending  others 
asked  for  by  plaintiffs  in  error.  The  instructions,  24  in  number, 
covered  many  difficult  questions  and  various  phases  of  the  case. 
Five  were  given  at  the  instance  of  defendant  in  error,  8  at  the  in- 
stance of  the  plaintiffs  in  error,  the  court  amending,  however,  2 
of  theirs,  and  rejecting  altogether  10  others  offered  by  them,  and 
gave  11  instructions  of  its  own. 

It  will  be  necessary  to  keep  well  in  view  just  what  the  law  is 
governing  eases  of  this  character.  In  order  for  the  defendant  in 
error  to  have  maintained  his  suit,  it  was  necessary  for  him  to 
prove:  (1)  The  existence  of  the  prosecution,  and  the  fact  that 
plaintiffs  in  error  were  the  prosecutors  or  instigators  of  the  same; 
(2)  that  it  finally  terminated  in  his  acquittal;  (3)  that  it  was  insti- 
tuted without  reasonable  or  probable  cause;  and  (4)  that  the  plain- 
tiffs in  error  were  actuated  by  legal  malice, — that  is,  improper  or 
sinister  motives;  and  that  these  four  elements  concurred. 

It  was  not  enough  to  establish  that  the  prosecution  complained 
of  was  instigated  by  the  plaintiffs  in  error,  and  the  proceedings  in- 
stituted by  them  with  malice  and  ill  will  towards  defendant  in 
error.  It  was  necessary  that  the  defendant  in  error  should  have 
gone  a  step  further,  and  shown  that  there  was  no  probable  cause 
for  the  inauguration  of  the  prosecution.  If  plaintiffs  in  error  acted 
with  probable  cause,  they  were  not  liable  in  an  action  for  malicious 
prosecution,  it  matters  not  how  vindictively  they  may  have  acted 
or  what  their  motives  may  have  been.  Wheeler  v.  Nesbitt,  24 
How.  544,  550;  Stewart  v.  Sonneborn,  98  U.  S.  187,  192,  194,195; 
Crescent  Citv  Live-Stock  Co.  v.  Butchers'  Union  S.  H.  Co.,  120  U.  S. 
141,  148,  149\  7  Sup.  Ct.  472;  Sanders  v.  Palmer,  14  U.  S.  App.  297, 
307,  5  C.  C.  A.  77,  and  55  Fed.  217;  Munns  v.  De  Nemours,  3  Wash. 
€.  C.  31,  Fed.  Cas.  No.  9,926;  Scott  v.  Shelor,  28  Grat  891,  899; 
Mitchell  V.  Wall,  111  Mass.  492;  Howard  v.  Thompson,  1  Am. 
Lead.  Cas.  200,  213;  1  Hil.  Torts,  c.  16,  §  18. 

It  must  also  be  borne  in  mind  that  from  the  evidence  in  this 
case  plaintiffs  in  error  Staunton,  Silman,  and  tTarret  did  not  oc- 
cupy the  same  position  as  the  plaintiff  in  error  Coleman.  They 
claim  to  have  acted  solely  upon  what  Coleman  told  them,  and  de- 
fendant in  error  conceded  that  he  talked  with  Coleman  alone  in 
reference  to  the  papers  alleged  to  have  been  stolen.  There  was  no 
evidence  that  he  had  any  conversation  with  any  of  the  plaintiffs 
in  error  except  Coleman,  and  Coleman  fully  corroborated  his  co- 
plaintiffs  in  error,  and  testified  that  he  communicated  to  them  the 
fact  that  defendant  in  error  desired  to  examine  and  take  the  pa- 
pers in  question  for  the  purpose  of  destroying  and  making  away 
with  them,  and  said  plaintiffs  in  error  Staunton,  Jarret,  and  Silman, 
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one  and  all,  testified  that  In  all  did  they  acted  in  good  faith  and 
upon  the  information  received  from  Coleman;  Staunton  and  Jar- 
ret  swearing  that  their  purpose  was  to  preserve  and  protect  the 
public  records  in  their  custody,  and  Silman  that  his  was  to  prevent 
the  destruction  of  his  vouchers. 

The  purpose  and  intent  with  which  plaintiffs  in  error  acted  was 
most  material,  as  bearing  upon  the  question  of  probable  cause; 
for,  while  malice  may  be  inferred  from  the  absence  of  probable 
cause,  still  the  lack  of  probable  cause  would  not  be  presumed  be- 
cause of  the  existence  of  malice.  Whether  or  not  there  is  probable 
cause  for  the  institution  of  a  criminal  proceeding  is  sometimes  a 
question  of  law  and  sometimes  a  question  of  fact.  Where  the  facts 
are  undisputed  it  is  a  question  of  law,  and  should  be  determined 
by  the  court;  otherwise,  it  is  one  of  fact  and  for  the  jury.  Crescent 
City  Live-Stock  Co.  v.  Butchers'  Union  S.  H.  Co.,  120  U.  S.  141,  149, 
7  Sup.  Ct.  472;  Stewart  v.  Sonneborn,  98  U.  S.  187,  194;  Sanders 
V.  Palmer,  14  U.  S.  App.  308,  309,  5  C.  C.  A.  77,  and  55  Fed.  217; 
Knight  V.  Railway  Co.,  9  C.  C.  A.  376,  and  61  Fed.  87,  91. 

It  seems  to  us,  upon  the  facts  and  evidence  as  certified  in  the 
record,  there  was  no  dispute  as  to  why,  and  the  circumstances  un- 
der which,  the  plaintiffs  in  error  Staunton,  Silman,  and  Jarret 
acted.  They  and  their  co-plaintiff  in  error  Coleman  fully  corrobo- 
rated each  other  in  every  particular.  Indeed,  the  only  conflict  was 
as  to  what  occurred  between  defendant  in  error,  Goshorn,  and  Cole- 
man, of  which  Staunton,  Silman,  and  Jarret  had  no  knowledge,  other 
than  as  communicated  to  them  by  Coleman,  and  what  occurred  at 
the  time  the  papers  were  taken  out  of  the  box  in  the  clerk's  office. 
Goshorn's  claim  was  that  Coleman  took  the  papers  and  gave  them 
to  him  in  the  presence  of  his  (Goshorn's)  brother,  whereas  the  evi- 
dence of  the  plaintiffs  in  error  was  that  Goshorn  took  the  papers 
out  of  the  box  himself,  and  that  Coleman  was  not  in  the  record 
room  at  all.  Upon  this  state  of  facts,  there  being  really  no  con- 
flict in  the  evidence  as  to  Staunton's,  Silman's,  and  Jarret's  connec- 
tion with  the  institution  of  the  criminal  prosecution,  and  of  the  cir- 
cumstances under  which  they  acted,  the  jury  should  have  been  in- 
structed that  there  existed,  so  far  as  they  were  concerned,  proba- 
ble cause  for  the  institution  of  the  criminal  proceedings,  and  that 
the  defendant  in  error,  Goshorn,  could  not  recover  against  them. 

Staunton  and  Jarret  were  each  public  officials,  in  charge  of  the 
public  records  of  the  court,  one  as  clerk  and  the  other  as  deputy 
clerk  of  the  county  court  of  Kanawha  county,  and  Silman  was, 
as  late  sheriff,  interested  personally  in  preserving  the  public  rec- 
ords, which  contained  his  vouchers  used  in  settlement  with  the 
county  officially.  They  all  testified  that  they  were  reliably  in- 
formed of  the  purpose  of  defendant  in  error  to  steal  the  public 
records;  that  they  believed  the  information  they  received,  and 
watched  to  see  if  the  records  would  be  taken,  as  they  had  been  ad- 
vised they  would  be,  and,  seeing  the  supposed  theft,  they  immedi- 
ately caused  defendant  in  error  to  be  held  until  they  could  consult 
counsel  as  to  the  propriety  of  swearing  out  the  warrant,  and  that, 
upon  such  advice,  they  caused  the  warrant  to  issue.     What  less, 
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as  honorable  officers,  could  they  have  done?  And  as  to  all  this  it 
is  to  be  borne  in  mind  that  there  was,  so  far  as  they  were  con- 
cerned, apparently  no  conflict  in  the  evidence,  except  as  to  the 
single  question  whether  Goshorn  himself  took  the  papers  from  the 
box  before  starting  away  with  them  or  whether  Coleman  handed 
them  to  him.  Whatever  may  have  been  his  purpose  and  motive 
in  procuring  the  papers,  or  whether  he  had  been  deceived  or  mis- 
led by  CJoleman,  were  matters  of  which  they,  according  to  the  un- 
disputed evidence  in  the  record,  were  in  total  ignorance,  except  as 
advised  by  Coleman,  whom  they  believed. 

The  answer  of  the  defendant  in  error  to  all  this  was  that  the 
case  was  one  in  which  the  charge  of  conspiracy  was  made;  that 
Coleman,  Staunton,  Silman,  and  Jarret  were  all  conspirators,  and 
therefore  bound  by  the  acts  of  each  other,  and  they  each  stood,  so 
far  as  defendant  in  error  was  concerned,  in  exactly  the  same  posi- 
tion. This  assumes  that  a  charge  of  conspiracy  is  all  that  is  neces- 
sary, which  is  not  true.  It  must  be  followed  by  proof,  and  that 
proof  must  be  suflScient  to  connect  all  of  the  alleged  conspirators 
with  the  original  unlawful  design  before  the  separate  act  of  one  can  be 
imputed  to  them  all,  and  proof  of  this  appears  to  us  to  be  utterly  lack- 
ing in  this  case. 

Among  the  instructions  given  by  the  lower  court  were  the  fol- 
lowing, being  No.  4,  offered  by  the  defendant  in  error,  and  the 
court's  No.  9: 

**No.  4.  The  court  Instructs  the  Jury  that  if  they  believe  from  the  evidence 
that  the  purpose  and  object  of  the  plaintiff,  in  getting  possession  of  the  said 
road  orders  in  controversy  in  this  suit,  was  to  examine  them,  in  order  that  he 
might  ascertain  their  validity  or  integrity,  and  not  to  destroy  them,  and  that 
the  defendant  Coleman  was  made  acquainted  with  such  intention  and  purpose 
on  the  part  of  the  plaintiff  before  he  came  in  possession  of  said  orders,  then 
the  arrest  and  prosecution  of  the  plaintiff  for  the  felonious  taking  of  such  or- 
ders was  without  probable  cause,  and  the  Jury  should  so  find." 

"No.  9.  The  court  instructs  the  Jury  that  if  they  find  from  the  evidence  that 
the  defendants  Silman,  Staunton,  and  Jarret,  through  defendant  R.  A.  Oole- 
nian,  placed  the  county  orders  mentioned  in  this  suit  where  the  plaintiff  could 
get  them,  and  that  it  was  arranged  by  Coleman  on  behalf  of  the  defendants 
with  the  plaintiff  in  this  action  that  they  would  be  placed  in  a  certain  box  in 
the  clerk's  ofllce,  and  that  they  were  so  placed,  and  that  the  plaintiff  was  in- 
formed by  Coleman  where  the  papers  were,  and  that  he  could  get  them,  and 
that  the  defendants  Staunton,  SUman,  and  Jarret  agreed  with  Coleman  that 
they  should  be  so  placed,  then,  under  such  circumstances,  the  taking  of  such 
orders  was  not  larceny;  and  if  the  Jury  further  believe  from  the  evidence  that 
the  plaintiff  was  arrested  and  prosecuted  for  such  taking,  then  no  probable 
cause  existed  for  such  prosecution." 

These  two  instructions  seem  to  us  erroneous,  and  clearly  calculated 
to  mislead  the  jury,  to  the  prejudice  of  the  plaintiffs  in  error  Staunton, 
Silman,  and  Jarret,  in  any  view  that  may  be  taken  of  the  case.  In 
instruction  No.  4,  the  jury  were  told  that  if  the  purpose  of  Goshorn 
in  taking  the  road  orders  in  question  was  to  examine  them  to  ascer- 
tain their  validity,  and  not  to  destroy  them,  and  that  plaintiff  in 
^rror  Coleman  was  acquainted  with  such  intention  on  his  part  be- 
fore Goshorn  came  in  possession  of  said  papers,  then  that  the  arrest 
^nd  prosecution  of  defendant  in  error  was  without  probable  cause, 
and  fiiey  should  so  find.  The  instruction  is  fatally  defective,  in  that 
36  C.C.A.-6 
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it  makes  no  distinction  between  plaintiffs  in  error  Coleman,  Staunton, 
Silman,  and  Jarret,  and  charges  Coleman's  co-plaintiffs  in  error  with 
knowledge  of  facts  communicated  to  him  alone. 

The  court's  instruction  No.  9  is  subject  to  the  same  objection  in 
part  as  No.  4.  It  leaves  cut  of  view  entirely  the  question  of  whether 
or  not  plaintiffs  in  error  Staunton,  Silman,  and  Jarret  acted  in  good 
faith  in  what  they  did,  and  the  purpose  and  intent  with  which  de- 
fendant in  error,  Goshorn,  acted  in  what  he  did.  It  practically  takes 
the  cafie  away  from  the  jury  on  these  two  questions,  and  seems  clearly 
erroneous  when  read  in  connection  with  court's  instructions  Nos.  8 
and  10,  which  immediately  precede  and  follow  it,  as  follows: 

"No.  8.  The  court  Instructs  the  Jury  that  the  county  orders  given  in  the  erl- 
dence  in  this  case  having  heen  paid  off  and  satisfied,  and  having  no  actiuil 
value,  but  being  simply  papers  filed  In  the  clerk's  ofllce  of  the  court,  are  not 
in  law  subjects  of  larceny." 

"No.  10.  The  court  instructs  the  Jury  that  if  the  papers  were  taken  as  set 
out  and  described  In  the  court's  eighth  Instruction,  and  that  there  was  no  such 
value  in  the  papers  as  would  induce  the  plaintiff  to  steal  them,  then  this  fact 
Is  a  potential  fact,  tending  to  show  a  want  of  probable  cause." 

By  instruction  No.  8,  it  will  be  seen  that  the  court  told  the  jury 
that  these  road  orders  were  not  the  subject  of  larceny,  and  by  the 
ninth  instruction  that  if  they  were  taken,  as  therein  stated,  the  taking 
of  them  was  not  larceny,  and  that  no  probable  cause  existed  for  the 
prosecution.  By  court's  instruction  No.  10  the  jury  were  told  that  if 
the  papers  were  such  as  the  court  referred  to  in  its  instruction  No.  8, 
and  there  was  no  such  value  in  them  as  would  induce  the  defendant 
in  error  to  steal  them,  then  that  was  a  potential  fact  tending  to  show 
a  want  of  probable  cause. 

Aside  from  the  last-named  instruction  being  argumentative,  we 
think  the  whole  theory  of  these  three  instructions, — Noe.  8,  9,  and  10,— 
in  so  far  as  thev  deal  with  the  question  of  the  value  of  the  road  orders, 
and  their  not  being  the  subject  of  larceny,  was  erroneous,  and  that 
they  should  not  have  been  given.  The  action  of  the  criminal  couit 
of  Kanawha  county,  W.  Va.,  on  this  question,  of  whether  or  not 
these  papers  were  the  subject  of  larceny,  is  binding  upon  this  court 
in  a  suit  for  malicious  prosecution,  based  upon  the  existence  of  that 
case.  That  court  passed  upon  the  validity  of  the  indictment  found 
by  the  grand  jury  against  the  defendant  in  error,  overruling  the 
demurrer  thereto  and  to  each  count  thereof,  and  expressly  refused 
to  charge  the  jury  that  said  road  orders  were  not  the  subject  of  lar- 
ceny. Under  that  indictment  defendant  in  error  was  tried.  Upon  a 
conviction  thereunder  by  the  jury,  that  decision,  until  reversed  and 
set  aside  by  an  appellate  court,  would  have  been  conclusive  against 
the  defendant  therein,  as  it  would  have  been  conclusive  in  an  action 
for  malicious  prosecution  growing  out  of  its  institution.  Such  con- 
viction, however,  was  not  had,  and  the  defendant  in  error  was  acquit- 
ted; but  the  judgment  of  the  court  is  none  the  less  binding  and  valid 
upon  the  questions .  necessarily  involved  in  the  maintenance  of  the 
indictment,  to  wit,  that  a  criminal  offense  was  charged-  Such  deci- 
sion is  entitled  to  full  force  and  effect  everywhere,  and  to  be  recog- 
nized in  all  proceedings  growing  out  of,  arising  under,  or  dependent 
upon  the  existence  of  that  case,  and  to  it  should  be  given  due  effect, 
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under  the  constitution  and  laws  of  the  United  States,  "the  rule  has 
respect  to  the  court  and  its  judgment,  and  not  to  the  parties.  The 
case  was  one  within  its  jurisdiction,  and  it  is  conclusively  presumed, 
in  the  absence  of  fraud,  to  have  acted  impartially  and  honestly,  and  its 
judgment,  rendered  under  such  circumstances,  imports  verity.  Any 
departure  from  this  principle  would  go  far  to  destroy  the  integrity 
and  value  of  the  judicial  system.  Dupasseur  v.  Roehereau,  21  Wall. 
135;  Embry  v.  Palmer,  107  U.  S.  3,  2  Sup.  Ct.  25;  Crescent  City 
live-Stock  Co.  v.  Butchers'  Union  S.  H.  Co.,  120  U.  S.  146,  147,  159, 
7  Sup.  Ct  472. 

Several  of  the  assignments  of  error  involve  the  question  of  how 
far  the  fact  that  the  plaintiffs  in  error  Staunton,  Jarret,  and  Silman 
<;onsulted  counsel  before  swearing  out  the  warrant  against  the  de- 
fendant in  error,  and  acted  upon  such  advice,  served  to  relieve  them 
from  liability  in  this  action.  The  court  gave  two  instructions  bearing 
upon  this  question,  and  rejected  two  offered  by  the  plaintiffs  in  error; 
and  while  the  exceptions  and  assignments  of  error  relate  to  the  rejec- 
tion of  the  two  instructions  offered  and  the  giving  of  the  two*  by  the 
court,  the  said  assignments  are  more  particularly  directed  at  the  lim- 
itation the  court  made  in  the  instruction  on  this  question  as  to  the 
time  when  counsel  was  consulted  than  to  the  terms  in  which  the  in- 
structions were  couched.  The  court  emphasized  the  fact  that  con- 
sulting counsel,  after  the  defendant  in  error,  Goshom,  was  placed  in 
the  custody  of  the  sheriff,  and  before  the  swearing  out  of  the  war- 
rants against  him,  some  hours  later,  would  not  avail  as  a  defense, 
and  should  not  be  considered  in  determining  whether  probable  cause 
existed  or  not  at  the  commencement  of  the  proceedings;  and  by  an- 
other instruction,  offered  by  defendant  in  error,  the  court  instructed 
the  jury  "that  the  prosecution  of  the  plaintiff,  as  alleged  in  the  dec- 
laration, began  with  his  arrest  in  the  clerk's  office."  TWiat  the  advice 
of  reputable  counsel,  bona  Me  sought,  and  given  upon  full  and  fair 
statement  of  all  the  facts  and  circumstances,  and  as  a  consequence 
of  which  a  prosecution  was  instituted,  will  serve  as  a  defense  in  a 
suit  for  malicious  prosecution,  seems  to  be  too  well  settled  to  admit 
of  serious  contention.  Stewart  v.  Sonneborn,  98  U.  S.  187;  Sanders 
v.  Palmer,  14  U.  S.  App.  297,  5  C.  C.  A.  77,  and  55  Fed.  217;  Forbes 
V.  Hagnum,  75  Va.  168.  This  is  what  was  done  in  this  case.  The 
-evidence  is  that  the  lawyer  consulted  was  of  very  high  standing, 
a  former  prosecuting  attorney  for  the  county,  the  father  of  the  then 
prosecuting  attorney,  who  frequently  assisted  his  son  in  prosecutions, 
and  who  was  himself  the  assistant  United  States  attorney  for  the 
state;  that  plaintiffs  in  error  Staunton,  Silman,  and  Jarret  "explained 
to  him  all  the  facts  relative  to  the  matter,  and  all  the  circumstances 
leading  to  Goshom's  arrest,  including  the  plan  arranged  to  catch 
Mm,  and  the  information  received  by  them  from  Coleman,  both  be- 
fore and  after  the  plan  was  arranged,"  and  asked  for  his  advice  in  the 
premises;  that  he  advised  them  that  Goshorn  should  be  arrested,  and 
drafted  the  warrant  himself.  Was  this  advice  given  too  late,  as 
held  by  the  lower  court?  There  was  no  count  in  the  declaration  for 
false  imprisonment.  The  suit  was  one  solely  of  malicious  prosecution, 
and  we  think  that  the  advice  taken  before  the  issuance  of  the  warrant 
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waa  safficient.  If  false  imprisonment  had  also  been  charged,  the  rule 
would,  of  course,  be  different.  The  test  is  whether  a  suit  for  false 
imprisonment  could  be  maintained  for  the  arrest  made  in  the  clerk  » 
office  in  this  case  before  the  issuance  of  the  warrant.  Manifestly  it 
could.  Such  arrest  was  extrajudicial,  without  legal  process,  and  it 
is  false  imprisonment,  as  distinguished  from  malicious  prosecution. 
How.  Mai.  Pros.  8;  Murphj  v.  Martin,  58  Wis.  278,  16  N.  W.  603; 
Colter  V.  Lower,  35  Ind.  285;  Lewin  v.  Uzuber,  65  Md.  341,  344,  4  Atl. 
285. 

Another  of  the  assignments  of  error  relates  to  the  admission  of  evi- 
dence during  the  trial,  as  set  forth  in  the  bill  of  exceptions  No.  2;  the 
question  being  whether  defendant  in  error,  Goshorn,  could  prore  by  a 
witness  the  statements  made  by  Goshorn  to  the  witness  on  Sunday  or 
Monday  preceding  the  Tuesday  on  which  the  papers  were  taken,  with 
regard  to  what  was  his  (Goshorn's)  object  and  purpose  in  procuring 
the  papers.  This  evidence  was  admitted,  and  we  think  improperly, 
against  the  objection  of  the  plaintiffs  in  error.  Whether  such  evi 
dence  might  possibly  have  been  introduced  in  a  criminal  prosecution 
it  is  unnecessary  to  decide,  but  manifestly  in  this  case,  upon  a  plea 
of  not  guilty,  it  had  no  place.  The  issue  joined  was  not  whether 
defendant  in  error  was  guilty  of  the  crime  alleged  against  him,  but 
whether  plaintiffs  in  error  had  probable  cause  to  believe  at  the  time, 
and  under  the  circunifitances  that  they  acted,  that  he  was  guilty. 
So  far  as  they  were  concerned,  if  for  no  other  reason,  it  should  have 
been  excluded  as  hearsay  evidence.  There  is  no  pretense  that  the 
plaintiffs  in  error,  or  either  of  them,  heard  or  knew  anything  of  the 
statements  claimed  to  have  been  made  by  Goshorn  to  the  witness, 
and,  at  best,  it  was  a  self-subservient  statement,  made  by  the  de- 
fendant in  error,  and  which  could  not  be  used  in  his  own  behalf. 
Whart.  Ev.  (2d  Ed.)  §  1101;  Tayl.  Ev.  §  523;  Whitney  v.  Houghten, 
127  Mass.  527;  DuvalPs  Ex'r  v.  Darby,  38  Pa.  St.  56;  Scott  v.  Shelor, 
28  Grat.  891,  895. 

For  these  reasons,  and  without  further  discussing  the  assignments 
of  error,  the  decision  of  the  lower  court  is  reversed,  and  the  case  re- 
manded, with  instructions  to  award  a  new  trial  therein.    Reversed. 


m   Fed.  61.) 

JUTTB  &  FOLEY  CO.  v.  CITY  OF  ALTOONA. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  9,  1809.) 

No.  19.  March  Term. 

KuNTCTPAL  Corporations  — Limitation  op  Liability  on  Contracts  —  Penn- 
sylvania Statutes. 

The  Pennsylvania  act  of  May  23,  1889  (P.  L.  277),  provides  that  no 
municipal  department  of  a  city  of  the  third  class  shall  create  any  debt 
or  make  any  contract,  except  in  pursuance  of  previous  authority  of  law 
or  ordinance;  that  every  contract  which  involves  an  appropriation  of 
money  shall  designate  the  item  of  appropriation  on  which  it  is  founded, 
and  the  estimated  amount  of  appropriation  thereunder  shall  be  charged 
against  such  item,  and  so  certiiied  by  the  controller  on   the  contract^ 


Digiti 


zed  by  Google 


JUTTE  &    FOLEY  CO.  V.  CITY  OF  ALTOONA.  85 

before  it  shall  take  effect;  and  that.  If  the  controller  shall  certify  any 
contract  in  excess  of  the  appropriation  made  therefor,  the  city  shall  not 
be  liable  for  such  excess,  but  tlie  controller  may  be  held  liable  therefor 
on  his  bond.  The  act  also  authorizes  the  creation  of  a  water  and  lighting 
department,  the  board  of  commissioners  of  which  shall  make  all  contracts 
relating  to  the  department,  but  only  as  authorized  thereto  by  the  previous 
<x>n8ent  and  direction  of  the  councils.  The  councils  of  the  city  of  Al- 
toona,  which  is  a  city  of  the  third  class,  passed  an  ordinance  providing 
for  the  construction  of  certain  improvements  to  the  city's  water  plant, 
and  directed  the  board  of  water  commissioners  to  contract  therefor.  It 
appropriated  for  the  purpose  an  unexpended  balance  of  a  fund  previously 
created  amounting  to  ^5,000,  and  expressly  limited  the  cost  of  the  im- 
provements to  that  sum.  The  board  entered  into  a  contract  with  plain- 
tiffs for  the  construction  of  the  improvements  for  a  sum  slightly  under 
^35,000,  but  providing  for  an  Increase  or  diminution  in  the  estimated  quan- 
tities of  work  or  materials.  The  controller  certified  the  contract,  in  gen- 
eral terms,  as  "subject  to  the  appropriation  made"  by  the  ordinance,  but 
stated  no  amount  in  his  certificate.  Held,  that  the  plaintiffs  could  not 
recover  against  the  city  on  such  contract  any  sum  in  excess  of  the  $35,- 
000  appropriated  by  the  ordinance,  being  chargeable  with  notice  of  the 
limitations  placed  upon  the  powers  of  the  board  by  the  statute  and  the 
ordinance. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Henry  A.  Davie,  for  plaintiff  in  error. 

W.  M.  Hall,  Jr.,  and  Geo.  B.  Bowers,  for  defendant  in  error. 

Before  ACHESON  and  D^VLLAS,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

ACHESON,  Circuit  Judge.  In  Pennsylvania,  cities  of  the  third 
class,  of  which  the  city  of  Altoona  is  one,  are  governed  by  the  act  of 
May  23, 1889  (P.  L.  277).    Article  4,  §  7,  of  this  act  provides: 

"And  no  municipal  department  shaU  create  any  debt  or  make  any  contract, 
except  in  pursuance  of  previous  authority  of  law  or  ordinance." 

Article  9,  §  5,  of  this  act,  provides  as  follows: 

**Sec.  5.  Every  contract  involving  an  appropriation  of  money  shall  designate 
the  item  of  appropriation  on  which  it  is  founded,  and  the  estimated  amount 
of  the  expenditure  thereunder  shall  be  charged  against  such  item  and  so 
certified  by  the  controller  on  the  contract  before  it  shall  take  effect  as  a  con- 
tract, and  the  payments  required  by  such  contract  shall  be  made  from  the 
ftiiHl  appropriated  therefor.  If  the  controller  shall  certify  any  contract  in 
excess  of  the  appropriation  made  therefor,  the  city  shall  not  be  liable  for 
such  excess,  but  the  controller  and  his  sureties  shall  be  liable  for  the  same; 
which  may  be  recovered  In  an  action  at  law  by  the  contracting  party  ag- 
grieved. It  shall  be  the  duty  of  the  contrt^ler  to  certify  contracts  for  the 
payment  of  which  sufficient  appropriations  have  been  made." 

By  article  12  of  the  same  act  the  city  is  authorized  to  create  a 
water  and  lighting  department.  The  duties  of  the  board  of  com- 
mi^ioners  of  such  department  are  defined  by  sections  5  and  6  of  that 
article  as  follows: 

"Sec.  5.  It  shaU  be  the  duty  of  the  board  to  take  charge  of  the  water  and 
lighting  department  so  created  as  aforesaid,  and  by  their  sole  authority  to 
employ  and  dismiss  at  pleasure  a  superintendent  and  a  clerk,  who  shall  be 
secretary  of  the  board,  whose  compensation  shaU  be  fixed  by  councils,  and 
to  emi^oy  such  laborers,  mechanics  and  workmen  as  they  may  deem  necessary 
for  the  economical  and  efficient  administration  of   said   department    They 
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Shall  purchase  such  materials  and  supplies  as  may  be  required  for  keepinip 
the  works  in  good  repair,  and  have  charge  and  control  of  all  constructions^ 
repairs,  enlargements  and  extensions  of  the  works,  and  shall  conduct  and 
manage  the  affairs  and  business  of  the  department  in  accordance  with  law 
and  the  directions  of  the  city  councils. 

"Sec.  6.  The  said  board  of  commissioners  so  created  shall,  whenever  called 
upon  by  councils,  make  and  submit  to  them  full  estimates  of  the  cost,  char^e^ 
and  expenses  of  any  new  work,  enlargement,  extension  of  water  or  lighting 
supply,  or  alteration  which  councils  may  contemplate  making  relative  to  said 
works;  and  said  board  may  at  any  time  submit  to  councils  any  suggestions 
and  estimates  they  may  see  proper  to  make  touching  the  improvement,  ex- 
tension or  enlargement  of  said  works,  but  no  new  construction,  reconstruction, 
extension,  supply  of  water  or  light,  or  enlargement  of  said  works  shall  be  un- 
dertaken by  said  commissioners  so  created,  or  materials  or  supplies  be  pur- 
chased therefor,  without  the  previous  consent  and  direction  of  councils." 

On  July  6,  1894,  the  councils  of  the  city  of  Altoona,  in  conformity 
with  the  previous  consent  of  the  electors  of  the  city  duly  expressed^ 
passed  an  ordinance  (No.  545)  increasing  the  indebtedness  of  the  city 
f 220,000,  authorizing  the  issue  of  bonds  of  the  city  therefor,  and  ap- 
propriating the  entire  amount  to  the  purpose  of  "securing  and  fur- 
nishing an  additional  ample  supply  of  pure  water  to  the  citizens  and 
institutions  of  the  city  of  Altoona,"  and  specifically  appropriating  and 
applying  f  185,000  thereof  to  the  construction  of  a  large  impound- 
ing dam  or  reservoir.  Subsequently  the  contract  for  this  reservoir 
was  let,  and  the  reservoir  was  constructed  at  an  expenditure  of  J185,- 
000,  leaving  $35,000  of  the  entire  above-mentioned  appropriation  un- 
used. On  March  29,  1895,  an  ordinance  (No.  593)  was  passed  by  the 
councils  of  the  city  of  Altoona  and  approved  by  the  mayor,  provid- 
ing for  the  construction  of  a  flood  channel  and  settling  basin  in  con- 
nection with  said  reservoir.  The  first  section  ordained  that  the  flood 
channel  should  be  constructed,  and  the  second  section  directed  the 
board  of  water  commissioners  to  have  plans  and  specifications  there- 
for prepared  by  their  engineer.  The  third  section  ordained  that  a 
settling  basin  should  be  constructed,  and  the  fourth  section  directed 
the  board  of  water  commissioners  to  have  plans  and  speciflcations 
therefor  made  by  their  engineer.  The  fifth  section  of  this  ordinance 
is  as  follows: 

"Sec.  5.  Whatever  funds  are  necessary  to  pay  for  the  construction  of  said 
flood  channel  and  settling  basin,  are  hereby  appropriated  from  the  unap- 
propriated part  of  the  funds  to  be  raised  from  the  loan  of  two  hundred  and 
twenty  thousand  ($220,000)  dollars,  authorized  by  Ordinance  No.  545,  ap- 
proved the  sixth  day  of  July,  A.  D.  1894,  providing  the  construction  of  such 
flood  channel  and  settling  basin  shaU  not  exceed  the  sum  of  ^5,000." 

And  the  sixth  section  directed  the  board  of  water  commissioners 
to  advertise  for  bids  for  the  construction  of  said  flood  channel  and 
settling  basin  "in  accordance  with  said  plans  and  speciflcations  and 
this  ordinance,"  and  to  award  the  contract  to  the  lowest  responsible 
bidder;  and  further  directed  that  the  contract,  on  the  part  of  the 
city,  "shall  be  executed  by  the  mayor  and  board  of  water  commission- 
ers, and  shall  be  certified  by  the  city  controller  according  to  law." 

The  water  commissioners,  professing  to  act  "in  compliance  with  an 
ordinance  of  councils  under  date  of  March  29,  1895,"  advertised  for 
proposals  for  the  construction  of  the  fiood  channel  and  settling  basin* 
The  Jutte  &  Foley  Company,  the  plaintiff  below  and  in  error,  pro- 
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posed  to  furnish  the  materials  and  do  the  work  for  the  sum  of  thirty- 
four  thousand  five  hundred  and  eighty  dollars  (f34,580),  with  a  pro- 
vision, however,  for  increase  or  diminution  in  the  estimated  quanti- 
ties of  work  and  materials.  The  board  of  water  commissioners 
awarded  the  contract  to  the  plaintiff  on  its  bid,  and  a  contract  in 
writing  was  executed  without  any  report  to  councils  or  further  ac- 
tion on  the  part  of  councils.  The  contract  bears  date  May  22,  1895, 
and  purports  to  be  ''between  the  city  of  Altoona,  Pa.,  by  its  board 
of  water  commissioners,  of  the  first  part,  and  Jutte  &  Foley  Com- 
pany," of  the  second  part,  and  it  is  signed  by  the  mayor  of  the  city 
and  the  members  of  the  board  of  water  commissioners,  but  without 
any  official  designation  accompanying  their  signatures.  The  city 
controller  indorsed  upon  the  contract  the  following  certificate: 

•The  within  contract  is  hereby  certified,  subject  to  the  appropriation  made 
Uierefor  in  Ordinance  No.  593,  approved  the  29th  day  of  March,  1895. 
"Altoona,  Pa.,  June  10,  1895.  George  Harpham. 

**City  CoutroUer." 

Before  the  bringing  of  this  suit,  the  city  had  paid  the  plaintiff  on 
this  contract  a  sum  of  money  considerably  in  excess  of  f35,000,  yet 
the  plaintiff  claimed  to  recover  in  this  action  upon  the  contract  the 
further  sum  of  about  f40,000.  Under  the  rulings  and  pursuant  to 
the  peremptory  instruction  of  the  circuit  court,  the  jury  rendered  a 
verdict  for  the  city  of  Altoona,  the  defendant,  and  judgment  thereon 
was  entered  in  its  favor.  We  are  now  to  determine  whether  there 
was  error  in  these  rulings  and  instruction. 

From  the  above-quoted  provisions  of  the  act  of  May  23,  1889,  it 
is  plain  that  in  the  matter  of  the  contract  here  in  question  the  board 
of  water  commissioners  had  no  lawful  authority  to  bind  the  city  of 
Altoona  other  than  was  conferred  by  the  ordinance  of  March  29j 
1895.  We  entirely  agree  with  the  court  below  that  the  authority 
given  to  the  board  of  water  commissioners  by  that  ordinance  was 
restricted  to  an  exi)enditure  not  exceeding  135^000.  A  public  fund 
of  1220,000  had  been  raised  and  set  apart  to  procure  for  the  city  a 
supply  of  water,  and  f  185,000  of  that  fund  had  been  appropriated 
and  applied  to  the  construction  of  an  impounding  dam  or  reservoir. 
There  was  thus  left  of  this  water  fund  an  unexpended  balance  of 
135,000.  In  this  condition  of  affairs  the  ordinance  of  March  29,  1895, 
was  passed,  authorizing  the  construction  of  a  flood  channel  and  a 
settling  basin.  For  this  purpose  the  fifth  section  of  the  ordinance 
appropriated  the  ^'unappropriated  part"  of  the  water  fund  of  f 220,000. 
And  then,  to  make  it  the  clearer  that  no  expenditure  in  excess  of 
that  unappropriated  balance  was  contemplated  or  sanctioned,  thei*e 
was  addsil  the  proviso,  "providing  the  construction  of  said  flood  chan- 
nel and  settling  basin  shall  not  exceed  the  sum  of  |35,000."  Mani- 
festly this  was  a  limitation  upon  the  cost  of  the  work.  This  limita- 
tion bound  the  board  of  wat3r  commissioners  and  the  contractor 
dealing  with  the  board.  The  ordinance  did  not  empower  the  board 
of  water  commissioners  to  enter  into  a  contract  involving  the  city  in 
a  liability  in  excess  of  |35,000.  If  authority  is  needed  to  sustain 
the  conclusion  that  the  city  is  not  liable  to  the  contractor  beyond  the 
limited  cost  specified  in  the  ordinance,  it  is  to  be  found  in  the  de- 
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[)ii8  of  the  supreme  court  of  Pennsylvania  in  the  cn^es  of  Lehigh 
V.  Kleckner,  5  Watts  &  S.  181,  and  Hague  v.  City  of  Philadel- 
i,  48  Pa.  St.  527. 

gain,  the  certificate  of  the  city  controller  prescribed  by  section 
f  article  9  of  the  act  of  May  23,  1889,  was  requisite  to  the 
dity  of  the  contract  in  suit.  City  of  Erie  v.  A  Piece  of  Land  on 
hteenth  Street,  176  Pa.  St  478,  484,  35  Atl.  136.  This  section 
slides: 

Svery  contract  Involving  an  appropriation  of  money  shall  designate  the 
I  of  appropriation  on  which  it  is  founded,  and  the  estimated  amount  of 
expenditure  thereunder  shall  be  charged  against  such  item  and  so  certi- 
by  the  controUer  on  the  contract  before  it  shaU  take  effect  as  a  contract, 
the  payments  required  by  such  contract  shall  be  made  from  the  fund  ap- 
>riated  therefor." 

'his  certificate  by  the  controller  is  a  condition  precedent  to  the 
ing  effect  of  the  contract.  This  was  so  adjudged  in  City  of  Erie  v. 
?iece  of  Land  on  Eighteenth  Street,  supra.     In  the  present  case 

certificate  by  the  controller  does  not  conform  to  the  requirements 
he  act.     Certainly,  if  it  can  be  sustained  at  all,  it  is  only  good  to 

extent  of  the  appropriation  made  by  the  ordinance.  The  lan- 
ge  of  the  certificate  is: 

The  within  contract  is  hereby  certified,  subject  to  the  appropriation  made 
'efor  in  Ordinance  No.  593,  approved  the  29th  day  of  March,  1885.** 

Tow,  the  appropriation  made  was  the  unappropriated  part  of  the 
:er  fund,  namely,  the  sum  of  f  35,000.  It  is  to  be  noted  that  section 
I  article  9  provides: 

[f  the  controller  shall  certify  any  contract  in  excess  of  the  appropriation 
le  therefor  the  city  shall  not  be  liable  for  such  excess,  but  the  controUer 
his  sureties  shaU  be  liable  for  the  same/' 

^ossibly  the  certificate  of  the  controller  may  be  regarded  as  good 
he  extent  of  the  unexpended  balance  of  |35,000  of  the  water  fund, 
are  clear,  however,  that  beyond  that  sum  there  was  no  proper 
tification,  and  therefore  no  valid  contract  with  the  city, 
^rom  the  views  we  have  expressed  above,  it  follows  that  the  ob- 
cles  to  the  plaintiff^s  recovery  were  insuperable,  and  therefore  that 
re  was  no  error  in  the  rulings  of  the  court  upon  the  plaintiffs 
?rs  of  evidence.  The  court  was  right  in  instructing  the  jury  to 
iim  a  verdict  for  the  defendant.  The  judgment  of  the*circuit 
rt  is  affirmed. 


(94  Fed.  G5.) 

CITY  OF  PONTIAC  v.  TALBOT  PAV.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     May  19,  1899.) 

No.  5G3. 

tEviEW— Cases  Tried  to  Court— Effect  op  General  ETikdino. 

The  sufflcleucy  of  a  declaration  is  reviewable  on  error  by  the  circuit 
court  of  appeals,  and,  if  it  fails  to  state  a  cause  of  action,  the  defect  Is 
not  cured  by  a  general  finding  for  plaintiff  by  the  circuit  court,  where  a 
Jury  is  waived,  nor  is  it  waived  by  the  defendant  by  answering  and  pro- 
ceeding to  trial  after  his  demurrer  has  been  overruled. 
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1  MUKICIPAL  CoRPOBATIOKS—Lt ABILITY   ON    CONTRACT    FOR    PUBLIC    ImPROTE- 

MENTs — Illinois  Statute. 

A  contractor  for  the  making  of  pnblic  improvements  in  an  Illinois  city, 
governed  by  the  city  and  village  act  (1  Starr  &  C.  Ann.  St  [2d  Ed.]  777 
et  seq.),  which  provides  (article  9,  §  49)  that  all  persons  taking  such  con- 
tracts, who  agree  to  be  paid  from  special  assessments,  "shall  have  no  claim 
or  lien  upon  the  city  or  village  in  any  event,  except  from  the  collection 
of  the  special  assessment  made  for  the  work  contracted  for,"  and  whose 
contract  provided  that  he  should  make  no  claim  against  the  city  in  any 
event  except  from  collections,  and  should  take  all  risk  of  the  invalidity 
of  the  special  tax,  cannot  maintain  an  action  against  the  city  for  a  general 
judgment  on  the  ground  that  Its  officers  failed  or  refused  to  levy  a  second 
assessment  after  the  first  had  l>een  held  invalid  by  the  supreme  court  of 
the  state,  but  is  confined  to  his  remedy  to  compel  the  officers  to  perform 
their  duty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Northern  District  of  Illinois. 

Judgment  is  entered  against  the  city  of  Pontiac,  plaintiff  in  error  and  de- 
fendant below,  in  an  action  on  the  case,  upon  a  general  finding  by  the  court 
tliat  the  defendant  is  guilty,  aud  that  plaintlff*s  damages  are  assessed  at  the 
sum  of  $12,343;   a  trial  by  jury  being  waived.    The  alleged  cause  of  action, 
as  set  out  in  the  several  counts  of  the  declaration,  is  failure  and  neglect  on 
the  part  of  the  municipal  authorities  to  provide  "for  a  new  special  tax  assess- 
ment" against  contiguous  property,  to  pay  amounts  earned  under  a  contract 
for  the  paving  and  improvement  of  certain  streets  under  the  following  state 
of  facts:    On  June  27,  1895,  an  ordinance  was  adopted  by  the  city  of  Pontiac 
for  the  improvement  of  certaUi  streets,  whereby  the  expense  of  street  inter- 
sections was  to  be  paid  by  general  taxation,  and  "the  remainder  of  cost  of 
said  improvement  should  be  paid  for  by  special  taxation,  to  be  assessed,  levied, 
and  coUected  against  real  estate  abutting  on  the  lines  of  said  streets  so  ordered 
to  be  improved,"  in  accordance  with  the  provisions  of  article  9  of  chapter  24 
of  the  statute  of  the  state  of  Illinois  entitled  "An  act  to  provide  for  the  incor- 
poration of  cities  and  villages."    The  general  act  so  referred  to  declares,  by 
section  49  of  arUcle  9  (1  Starr  &  O.  Ann,  St.  111.  [2d  Ed.]  p.  777    et  seq.), 
that  "all  persons  taking  any  contract  with  the  city  or  village,  and  who  agi*ee 
to  be  paid  from  special  assessments,  shall  have  no  claim  or  lien  upon  the  city 
or  village  in  any  event,  except  from  the  collection  of  the  special  assessment 
made  for  the  work  contracted  for."     Section  64  of  the  same  article  provides 
that  vouchers  issued  for  tlie  work  shall  be  subject  to  like  condition,  whether 
the  holders  are  the  original  contractors  or  their  assigns.     Proceedings  were 
taken  under  the  ordinance,  the  special  tax  assessments  were  made  and  con- 
firmed, and  thereni)on  a  contract  was  entered  into  between  Talbot  Paving  Cbm- 
pany,  the  plaintiff  below,  and  the  city  of  Pontiac,  whereby  that  company,  as 
the  lowest  bidder,  undertook  to  "furnish  all  labor  and  material  for  the  con- 
struction of  said  local  improvement"  for  the  aggregate  stun  of  $15,168.90,  to 
be  paid  when  completed  and  accepted,— "and  when  the  special  tax  levied  under 
said  ordinance,  or  any  special  tax  which  shall  tliereafter  be  levied  by  said 
city,  upon  the  property  contiguous  to  said  Improvement,  should  be  collected," 
and  also  when  the  general  tax  provided  for  the  cost  of  street  intersections  was 
collected;  and  the  contract  fmrther  provides,  in  express  terms,  that  "they  shall 
make  no  claims  against  said  city,  in  any  event,  except  from  the  collections" 
so  referred  to,  and  that  the  contractors  "take  all  risk  of  the  invalidity  of  any 
Buch  special  tax."    The  work  was  performed  by  the  contractor  and  accepted 
by  the  city,  but  payment  was  not  made,  except  for  the  cost  of  the  intersec- 
tions, raised  by  general  tax,  and  portions  of  the  special  assessments  which 
were  paid  in  by  certain  property  owners.    The  balance  thus  left  unpaid  was 
110,567.33,  for  which  "local-improvement  vouchers"  were  issued,  reciting  that 
they  were  to  be  paid  out  of  the  special  assessments  when  collected,  and  that 
the  dty  was  exempt  from  other  liability.    The  declaration  states  that  the 
failure  to  collect  the  special  taxes  in  the  first  instance  arose  out  of  the  prosecu- 
tion by  lot  owner*  of  an  appeal  to  the  supreme  court  of  the  state,  which  re- 
sulted in  a  Judgment  "holding  the  said  ordinance  providing  for  said  special 


Digiti 


zed  by  Google 


10  36  C.  C.  A,  REPORTS. 

az  assessment  invalid,  thereby  rmderliig  it  inipos.^ible,  under  said  ordinance^ 
o  collect  said  special  tax  from  said  property  to  pay  the  balance  due  the  plain- 
iflf."  Bradford  v.  City  of  I'ontiac,  Mm  111.  t;i2.  40  N.  E.  794,  is  cited  in  the 
)riefs  as  the  case  so  referred  to.  After  this  decision,  the  Talbot  Paving  Com- 
)any  presented  its  petition  to  the  city  council  for  the  adoption  of  a  snpple- 
nental  ordinance  "for  the  assessment  of  a  special  tax  upon  the  property  con- 
iguous  to  said  improvement"  to  pay  the  balance  due,  but  the  city  council 
ailed  to  make  provision  to  that  end,  and  tlie  action  rests  upon  the  allegation 
>f  negligence  and  willful  refusal  on  that  behalf.  The  defendant  demurred 
o  the  declaration,  stating  several  grounds,  but  the  demurrer  was  overruled, 
ind  the  defendant,  being  required  to  plead  instanter,  filed  its  plea  of  not  guilty, 
md  trial  before  the  court  proceeded  upon  the  merits. 

F.  W.  Winkler  and  A.  C.  Norton,  for  plaintiff  in  error. 
W.  T.  Whiting,  for  defendant  in  error. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  SEAMAN,  Dis- 
rict  Judge. 

SEAMAN,  District  Judge,  after  making  the  foregoing  statement, 
lelivered  the  opinion  of  the  court. 

The  general  finding  by  the  court  clearly  determines  all  issues  of 
act.  Fourth  Nat.  Bank  of  St  LouLs  v.  City  of  Belleville,  53  U.  S. 
1pp.  628,  27  C.  C.  A.  674,  83  Fed.  675,  and  cases  cited.  But  it  m 
lot  conclusive  on  all  the  questions  involved,  as  contended  on  behalf 
)f  the  defendant  in  error.  Its  utmost  effect  is  to  limit  the  inquiry 
m  review  "to  the  sufficiency  of  the  declaration,  and  the  rulings,  if 
iny  be  preserved,  on  questions  of  law  arising  during  the  trial."  Leh- 
len  V.  Dickson,  148  U.  S.  71,  72,  13  Sup.  Ct.  481.  In  the  case  of 
general  verdict  on  a  trial  by  jury,  the  finding  eetablishes  all  the  ma- 
:erial  facts  which  are  alleged  in  the  declaration.  If,  however,  the 
ieclaration  on  which  either  verdict  or  finding  must  rest  "fails  to 
itate  a  cause  of  action,  and  clearly  shows  that  upon  the  case  as  stated 
:he  plaintiff  cannot  recover,'  the  error  is  not  cured  by  verdict,  and 
s  not  waived  by  answering  and  proceeding  to  trial  after  the  demurrer 
8  overruled.  Teal  v.  Walker,  111  U.  S.  242,  246,  4  Sup.  Ct.  420. 
[n  such  case,  there  is  no  foundation  for  the  judgment,  and  that  in- 
quiry is  clearly  presented  for  review  on  this  record.  Whether  con- 
ddered  as  raised  by  the  demurrer,  or  upon  the  objections  and  excep- 
tions covering  all  the  testimony  to  support  the  declaration,  or  ujwn 
the  facts  stated  and  found,  is  not  material. 

The  defendant  in  error  entered  upon  the  performance  of  its  con- 
tract for  the  street  improvement  under  the  express  statutory  pro- 
vision that  payment  could  be  made  solely  out  of  special  assessments 
igainst  property  abutting  on  the  improvement,  and  that  the  contractor 
should  **have  no  lien  or  claim  upon  the  city  *  *  *  in  any  event. 
?xcept  from  the  collection  of  the  special  assessments  made  for  the 
work  contracted  for."  Tlie  ordinance  b}-  which  the  paving  in  ques- 
tion was  authorized  and  let  expressly  referred  to  this  statute;  thii* 
•ondition  of  payment  was  clearly  stipulated  both  in  the  contract  and 
in  the  vouchers,  which  were  finally  issued  and  accepted  for  the  un- 
paid installments  in  controversy^;  and  the  contract  further  provided 
that  the  contractor  **shall  tajie  all  risk  of  the  invalidity  of  any  such 
^p(^cial  tax,  the  said  city  not  to  be  liable  in  any  event  by  reason  of 
[he  invalidity  of  said  special  tax  assessment,  or  any  of  them,  or  of 
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the  proceedings  thereon,  but  only  for  failure  to  collect  the  same,  the 
same  being  collectible  in  law."  Proceedings  were  taken,  and  the 
special  assessments  were  made,  but  on  appeal  by  lot  owners  it  was- 
held  by  the  supreme  court  that  the  ordinance  was  invalid  by  reason 
of  provisions  which  committed  to  the  city  engineer  an  unauthorized 
discretion  relative  to  the  improvement,  and  the  assessments  were 
set  aside.  As  the  necessary  result  of  this  adjudication,  which  involv- 
ed the  entire  amount  unpaid  on  the  contract,  the  assessments  were 
not  collected  and  the  vouchers  were  not  paid.  The  city  council  has 
since  refused  to  take  action  for  a  new  special  assessment  to  charge 
the  deficiency  against  the  abutting  property;  and  it  is  urged,  in  de- 
fense of  such  nonaction,  that  its  power  is  exhausted,  and  that  no 
such  assessment  can  be  made,  under  the  decision  referred  to.  Wheth- 
er the  power  subsisted  in  the  city  council  to  provide  for  a  reassess- 
ment notwithstanding  the  defect  in  the  original  ordinance  appears 
to  have  been  the  main  subject  of  controversy  in  the  trial  court;  and, 
for  the  purposes  of  the  present  inquiry,  it  is  assumed  that  the  de- 
cision there  in  favor  of  the  power  is  not  only  in  accord  with  justice,, 
but  is  sustained  as  well  by  interpretations  placed  upon  the  statute 
by  the  supreme  court.  On  that  assumption,  the  duty  of  the  city  is 
manifest  to  proceed  promptly  in  the  exercise  of  its  power  .to  assess 
and  collect  the  unpaid  amounts,  and  such  duty  can  be  enforced  by 
mandamus,  if  remedies  at  law  are  not  adequate  for  the  adjustment 
of  all  rights. 

The  statute  which  confers  authority  for  making  the  improvement 
in  question  imperatively  requires  that  the  expense,  aside  from  street 
intersections,  shall  be  borne  by  the  abutting  property,  through  spe- 
cial assessment,  and  shall  not  become  a  public  charge  "in  any  event.'^ 
The  provision  is  of  general  application  to  cities  and  villages  in  thev 
state  of  Illinois,  and  is  in  accord  with  a  rule  of  public  policy  which 
is  common  in  municipal  charters  and  is  upheld  by  judicial  authority. 
If,  however,  the  contractor  who  performs  work  so  authorized,  has 
the  right  to  recover  the  contract  price  against  the  municipality,  by 
way  of  damages,  in  the  event  of  neglect  or  refusal  on  the  part  of  the 
public  officers  to  perform  their  duty  in  enforcing  the  special  assess- 
ments, the  way  is  clearly  open  to  evade  and  nullify  the  legislative 
purpose.  By  their  conduct, — either  through  negligence,  ignorance, 
or  collusion,-^the  city  council  or  officers  may  impose  upon  the  public 
the  exi)ense  of  the  improvement,  in  despite  of  the  statute  which  de- 
clares it  a  special  benefit,  to  be  paid  exclusively  by  abutting  lot  own- 
ers. Indeed,  if  this  judgment  is  sustainable,  it  so  operates  in  the 
present  case,  as  no  provision  appears  for  collecting  the  amount  of 
such  recovery  by  a  supplemental  special  assessment  against  the  lot 
owners.  On  the  other  hand,  a  complete  remedy  is  clearly  op^n  to 
the  contractor,  by  a  proceeding  in  the  proper  forum,  to  ascertain  the 
power,  ai^d  thereupon  enforce  the  ministerial  duty  to  make  the  new 
assessment  in  obedience  to  the  statute  and  violating  none  of  its 
provisions. 

The  contention,  however,  on  behalf  of  the  defendant  in  error,  is 
predicated  on  the  duty  which  is  imposed  by  law  upon  the  munici- 
pality to  make  provision  for  the  special  assessment,  and  on  the  gen- 
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il  doctrine,  held  in  a  line  of  authorities  and  well  recognized  in 
inois,  of  municipal  liability  for  failure  or  neglect  on  the  part  of 

officers  to  discharge  the  public  duty.  The  question  whether  this 
ctrine  applies  to  any  case  "where  the  expense  of  making  a  local 
provement  is  not  to  be  raised  by  a  general  tax,  but  solely  upon  the 
[)perty  benefited,"  to  the  extent  of  furnishing  the  contractor  a  right 
recover  his  compensation  in  an  action  against  the  corporation  found- 

on  its  failure  to  make  the  necessary  assessment,  has  given  rise 
decisions  which  are  not  in  accord  in  the  various  jurisdictions.  In 
Dill.  Mun.  Corp.  (4th  Ed.)  §  482,  numerous  cases  are  collated  in 
ttote,  and  the  learned  author  well  remarks  in  the  text:  'The  right 
a  general  judgment  should,  in  our  opinion,  be  limited,  in  any  event, 

cases  where  the  corporation  can  afterwards  reimburse  itself  by 

assessment;  for  why  should  all  be  taxed  for  the  failure  of  the 
ancil  to  do  its  duty  in  a  case  where  the  contractor  has  a  plain  rem- 
y,  by  mandamus,  to  compel  the  council  to  make  the  necessary  as- 
ssment,  and  proceed  in  the  collection  thereof  with  the  requisite 
iigence."  But  examination  of  the  cases  there  noted  as  favoring 
s  general  recovery,  and  as  well  those  cited  in  the  brief  of  counsel 

support  of  this  judgment,  reveals  no  instance  of  such  allowance 

the  face  of  a  statute  expressly  prohibiting  the  payment  or  collec- 
>n  as  a  public  charge  in  any  event,  and  the  extreme  view  of  lia- 
lity  held  in  the  two  leading  citations  (Reilly  v.  City  of  Albany,  112 

Y.  30,  42,  19  N.  E.  508,  and  Commercial  Nat.  Bank  v.  City  of 
)rtland,  24  Or.  188,  33  Pac.  532)  would  merely  disregard  the  con- 
ict  stipulations,  and  not  affect  a  case  so  limited  by  statute.  In  Peo- 
?  V.  City  of  Syracuse,  144  N.  Y.  63,  66,  38  N.  E.  1006,  the  New 
)rk  court  of  appeals  appears  to  disapprove  the  doctrine  of  Reilly 

City  of  Albany,  supra,  holding  that  no  action  is  maintainable 
ainst  the  city,  even  in  such  case,  for  the  failure  to  make  an  assess- 
mt,  but  the  ''proper  remedy  was  to  compel,  by  mandamus,  the 
icers  of  the  city  having  the  matter  in  charge  to  proceed  with  their 
ties  as  required  by  law." 

However  the  concensus  or  weight  of  authority  shall  ultimately  de- 
rmine  the  remedy  of  the  contractor  for  local  improvements,  where 
e  statute  authorizes  payment  by  special  assessment,  but  is  merely 
rectory  in  its  terms  to  that  end,  or  where  the  collection  is  limited 

ordinance  or  contract  to  such  assessments,  and  the  authorities  fail 
provide  for  or  to  carry  out  the  assessment,  we  are  clearly  of  opin- 
a  that  no  general  doctrine  of  municipal  liability  for  mere  nonfea- 
Qce  in  the  failure  or  neglect  of  council  or  officers  to  perform  a  duty 
the  municipality  can  be  extended  to  override  per  se  the  inhibitions 
pressed  in  this  statute,  and  that  the  contractor  must  proceed  by 
indamus  to  enforce  his  claim.  The  decisions  in  support  of  this 
?w  are  well  considered,  and  apparently  without  conflict,  and  the 
[lowing  are  leading  and  pertinent  examples:  Fletcher  v.  City  of 
hkosh,  18  Wis.  228;  City  of  Greencastle  v.  Allen,  43  Ind.  347; 
)odrich  v.  City  of  Detroit,  12  Mich.  279;  Reock  v.  Mayor,  etc.,  of  New- 
k,  33  N.  J.  Law,  129 ;  People  v.  City  of  Syracuse,  144  N.  Y.  63,  38  N. 

1006.  See,  also,  Elliott,  Roads  &  S.  436,  and  note;  Beach,  Mod. 
►nt.  §  1191.    In  Fletcher  v.  City  of  Oshkosh,  supra,  Mr.  Justice 
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Paine,  speaking  for  the  court  in  reference  to  a  ca?e  which  is  prac- 
tically identical,  sajs: 

"Now,  in  the  face  of  this  provision,  which  says  that  the  city  shall  in  no  event 
be  liable,  we  are  aslced  to  hold  that  if  the  money  is  not  collected  in  a  reasona- 
ble time,  in  the  mode  which  is  provided,  the  city  shall  be  liable.  ♦  ♦  ♦  We 
Imow  of  no  rule  of  construction,  and  certainly  the  counsel  cited  no  case,  that 
coold  justify  a  court  in  thus  overriding  a  plain  provision  of  law.  Whoever 
contracts  for  tliis  kind  of  work,  or  deals  in  these  certificates,  under  such  a  char- 
ter, takes  the  risk  of  collecting  his  money  in  the  manner  provided,  with  a  right 
to  resort  to  the  appropriate  remedy  to  comi)el  the  oflBicers  to  whom  it  is  in- 
trusted to  discbarge  their  duties,  and  he  cannot  come  into  a  court  and  ask  to 
hold  the  city  liable,  in  the  teeth  of  a  provision  which  informed  him  at  the  out- 
set that  the  city  should,  in  no  event,  be  liable." 

So  considered,  support  cannot  be  found  for  the  judgment  under  the 
general  authorities,  and  no  foundation  remains  unless  the  cases  cited 
by  counsel  sustain  the  further  contention  that  a  rule  of  decision  pre- 
vails in  the  state  of  Illinois  which  establishes  the  primary  liability 
of  the  municipality  in  such  contingency  through  the  failure  to  make 
the  special  assessment.  The  decisions  invoked  in  that  view  are  Clay- 
burgh  V.  City  of  Oiicago,  25  HI.  535,  and  Foster  v.  City  of  Alton, 
173  HI.  587,  51  N.  E.  76;  but  in  the  first-mentioned  case  no  statute 
was  involved  which  forbade  liability  in  any  event  on  the  part  of  the- 
city,  and  in  neither  case  was  any  rule  of  liability  adopted  which  can 
be  brought  into  the  present  statute,  by  way  of  construction,  to  sanc- 
tion an  inhibited  recovery.  In  Clayburgh  v.  City  of  Chicago,  25  IlL 
535,  the  question  was  of  a  different  nature,  and  not  within  the  statute. 
An  action  on  the  case  was  sustained  in  favor  of  a  lot  owner  to  re- 
cover of  the  city  damages  arising  out  of  the  taking  of  his  property 
for  public  use  in  opening  a  street.  The  law  provided  for  an  assess- 
ment of  benefits  and  damages  to  that  end,  the  property  was  appro- 
priated and  the  damages  ascertained,  but  there  was  a  refusal  to  en- 
force collection  of  the  assessment.  The  terms  of  the  statute  are  not 
stated,  but,  clearly,  the  remedy  for  compensation  in  such  a  case  is 
not  applicable,  in  any  view,  to  a  contractor,  under  the  present  stat- 
ute. In  Foster  v.  City  of  Alton,  173  HI.  587,  51  N.  E.  76,  however, 
the  same  statute  and  like  conditions  as  in  the  case  at  bar  were  pres- 
ent, except  that  suit  was  commenced  by  the  contractor  after  he  had 
petitioned  for  a  reassessment,  and  before  an  ordinance  could  be 
adopted  for  that  purpose;  the  action  being  based  on  the  ground  that 
the  city  **had  exhausted  its  power,  and  could  not  make  a  reassess- 
ment, as  it  had  agreed  to  do,  and  that  it  was  therefore  liable  for  the 
balance,  to  be  paid  by  general  taxation  or  out  of  the  general  fund." 
The  decision  of  the  supreme  court  denies  the  right  of  action,  and  is- 
based  solely  upon  the  ground  that  a  reassessment  could  be  made  for 
the  collection;  and,  so  far  as  it  furnishes  light,  the  ruling  is  dis- 
tinctly adverse  to  recovery  here,  and  appears  to  have  been  misappre- 
hended by  counsel.  It  is  cited  in  the  argument  submitted  on  behalf 
of  the  defendant  in  error  as  stating  in  the  opinion  of  the  court:  "This 
action  cannot  be  maintained  except  upon  refusal  or  neglect  of  appel- 
lant to  levy  a  reassessment,  which  is  not  claimed."  This  remark 
appears  in  the  recital  of  facts  only,  and  as  a  quotation  from  the  find- 
ings of  the  appellate  court  of  a  reason  for  not  remanding  the  cause. 
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It  is  neither  approved  in  the  opinion,  nor  referi*ed  to  as  influencing 
the  decision;  nor  could  the  excerpt  have  the  force  of  a  binding  de 
•cision,  if  it  were  approved.  No  ground  appearing  to  authorize  the 
recovery  against  the  plaintiff  in  error,  the  judgnaent  is  reversed,  witl 
•direction  to  sustain  the  demurrer  to  the  declaration. 


(94  Fed.  73.) 

DETROIT  CRUDE-OIL  CO.  v.  GRABLE. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.     March  31,  1899.) 

No.  623. 

1.  Trial— -Direction  of  Verdict— Waiver  op  Error. 

Error  in  refusing  to  dii-ect  a  verdict  for  defendant,  on  his  motion,  at  th< 
close  of  plaintiff's  evidence,  is  waived,  where  defendant  proceeds  witl 
the  case,  and  gives  evidence  on  his  part. 

2.  Same— Right  to  have  Verdict  DrKKCTKD. 

Refusal  to  direct  a  veidict  for  defendant  at  close  of  plaintifiTs  case  can 
not  be  assigned  as  error. 
'8.  Same— Motion— Request  for  Instructions. 

A  request  for  a  charge  that,  under  the  evidence,  the  verdict  must  be  fo 
defendant,  is  equivalent  to  a  motion  to  direct  a  verdict. 

4.  Same- Authority  to  Direct  Verdict. 

Where  the  trial  Judge  is  satisfied,  upon  the  evidence,  that  plaintiff  ii 
not  entitled  to  recover,  and  that  a  verdict,  if  rendered  for  plaintiff,  shoulc 
be  set  aside,  the  Jury  may  be  directed  to  And  for  defendant. 

5.  Master  and  Servant— Assumption  of  Risk— Machinery. 

The  rim  of  a  fly  wheel  was  fastened  on  by  bolts  that  projected  to 
wards  the  engine  from  1^  to  3  inches.  Between  the  wheel  and  the  en 
glue  block  there  was  a  water-pipe  line  connected  with  the  engine  pump 
This  line  was  only  a  half  inch  from  the  longest  projecting  bolt,  and  wbei 
the  pump  was  in  operation  it  vibrated.  Held,  that  an  engineer  acceptio] 
employment  under  such  conditions,  and  remaining  in  service  without  re 
liance  on  any  promise  of  the  master  to  remove  the  cause  of  danger,  aa 
sumed  the  risk  of  the  bolts  catching  the  pipe  and  breaking  it,  and  throiv 
ing  part  of  It  against  him,  although  he  did  not  anticipate  that  such  aj 
event  might  result  from  the  situation  of  things. 
'6.  Same— Promise  to  Repair  Defects. 

A  master  is  liable  for  an  injury  to  a  servant,  resulting  from  an  otnrioii 
defect  and  known  danger,  where  the  servant  relied  on  an  express  or  in 
plied  promise  by  the  master  to  make  repairs,  for  such  time  as  would  b 
reasonably  required  to  repair  the  defect,  but  no  longer;  and.  In  the  even 
of  an  injury  during  such  time,  the  servant  could  recover  therefor. 
7.  Same— Knowledge  of  Defect. 

Where  the  knowledge  and  the  means  of  knowledge  of  the  servant  li 
respect  to.  a  patent  defect  are  equal  or  superior  to  those  of  the  master,  th 
servant  cannot  recover  for  injuries  resulting  from  such  defect,  where  ther 
is  no  question  of  the  Intricate  character  of  the  machinery  or  the  Imperfec 
intelligence  of  the  servant  Involved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Wester: 
Division  of  the  Northern  District  of  Ohio. 

This  suit  was  instituted  in  the  court  of  common  pleas  of  Wood  countj 
Ohio,  and  removed,  on  application  of  plaintiff  in  error,  into  the  circuit  cour 
of  the  United  States  for  the  Western  division  of  the  Northern  district  of  Ohlc 
The  plaintiff  in  error  is  a  corporation  engaged  in  the  business  of  leasing  land 
and  sinking  and  working  oil  wells  thereon.    The  action  was  brought  to  re 
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cover  damages  for  a  personal  Injury  sustained  by  the  defendant  in  error  while 
in  the  service  of  the  plaintiff  in  error.  He  was  employed  in  June,  18D5,  and 
conthiued  In  the  same  work  until  October  23,  1896,  when  the  injury  was  re- 
<«lved,— a  period  of  14  months.  During  this  entire  time  the  defendant  in 
error  was  engaged  In  operating,  and  had  charge  of,  an  engine  used  in  pump- 
ing oil  from  oil  wells;  the  engine  in  question  being  at  well  No.  9.  He  was 
26  years  old,  and  was  an  experienced  engineer;  having  worked  (though  not 
<x)ntinuou8ly)  as  engineer  for  about  12  years.  He  says  he  considered  himself 
•qualified  to  properly  operate  such  an  engine  as  he  was  handling.  Such  minor 
repairs  as  were  needed  from  time  to  time  were  made  by  him.  The  engine 
was  situated  in  an  engine  house,  and  this,  with  all  the  machinery  connected 
with  it  was.  at  the  time  of  the  accident,  in  the  same  condition  as  when  the 
defendant  in  error  entered  into  the  service  of  the  master,  and  had  been  in 
such  condition  during  the  entire  time  of  his  service.  What  is  called  the  *ily 
wheel**  had  a  balance  or  outer  rim.  attached  to  it  with  bolts,  which  extended 
through,  beyond  the  outer  rim  of  the  wheel,  towards  the  engine  block.  There 
were  three  of  such  bolts,  varying  in  length  from  1^  to  3  inches,  all* projecting, 
as  stated,  beyond  the  rim  of  the  wheel,  and  towards  the  engine  block.  Be- 
tween this  fly  wheel  and  the  engine  block  there  was  a  water-pipe  line,  placed 
along  the  floor,  and  extending  from  a  well  In  the  rear  of  the  engine  house  be- 
tween the  engine  block  and  the  fly  wheel,  connecting  with  what  is  called  a 
**union,"  and  extending  from  that  union  to  the  pump;  being  screwed  into 
the  water  pump  at  the  engine  head.  Two  or  three  days  previous  to  the  ac- 
cident, the  engineer  had  himself  uncoupled  this  water-pipe  line  at  the  union, 
tor  some  purpose,  and  coupled  it  up  again.  This  line  was  so  placed  that  it 
extended  along  close  to  the  fly  wheel,  and,  as  exact  measurements  made  after 
the  accident  showed,  was  within  about  half  an  inch  of  the  longest  projecting 
holt  of  the  outer  rim  of  the  fly  wheel  when  revolving.  The  proof  also  showed 
that,  when  the  pump  was  working,  this  water  pipe  would  vibrate,  though  this 
vibration  was  very  slight,  if  at  all.  In  a  lateral  direction.  Just  how  the  ac- 
cident happened  was  a  disputed  question,  and  was  left  in  some  uncertainty 
by  the  evidence.  The  theory  of  the  defendant  in  error  was  and  Is  that,  the 
machinery  being  in  operation,  the  projecting  bolts  on  the  outer  rim  of  the  fly 
wheel  caught  this  pipe,  jerked  it  loose  from  its  fastenings,  breaking  it,  and 
that  a  part  of  it,  thrown  by  the  fly  wheel,  struck  the  plaintiff.  His  jaw  was 
broken  In  two  places,  and  a  severe  injury  sustained.  The  pipe  was  undoubt- 
•edly  found  uncoupled  at  the  union  after  the  accident,  and  a  part  of  it  wound 
around  the  shaft;  indicating  that  It  had  been,  by  great  force,  driven  out  of 
place  and  broken.  What  the  defendant  in  error  knows  or  says  in  regard  to 
the  manner  In  which  the  accident  happened  may  be  stated  in  his  own  lan- 
^rnage  as  follows:  •*Well,  I  went  to  my  place  at  noon  to  start  up,  and  pump 
there  in  the  afternoon;  and  I  flred  up,  and  got  up  steam  on  the  boiler,  ami 
turned  It  down  to  the  engine,  and  went  down  and  started  my  engine.  Well. 
I  left  the  top  pet  cock  open,  always,  to  see  when  It  started;  and  the  pump 
started  oflT  in  good  shape;  and  I  shut  that  up,  and  started  around;  and  the 
^tearn  was  coming  up,  and  the  engine  was  running  a  little  faster  than  I 
wanted  It  to,  and  I  took  hold  of  the  throttle  and  checked  the  engine  down; 
and,  just  as  I  took  my  hand  off  the  throttle,  it  hit  me,  and—  The  CJourt: 
What  hit  you?  A.  The  water  line.  ♦  ♦  ♦  Q.  Do  you  know  how  you  were 
hijured?  A,  Well,  I  know  I  was  injured  while  I  was  standing  right  at  the  en- 
gine, even  with  the  throttle  wheel.  1  was  checking  the  engine  down.  I  did  not 
notice  any  displacement  of  any  portion  of  the  water-line  pipe,  or  balance  of 
the  machinery.  I  was  starting  the  pump.  It  was  twelve  o'clock  when  I  got 
there,  and  I  fired  up  the  boilers,  and  the  water  was  low,  and  1  got  up  steam. 
The  engine  was  running  a  little  faster  than  I  wanted  it  to  run,  and  I  started 
■around  to  check  it  down;  and,  just  as  I  took  my  hand  off,  something  hap- 
J)ened,  and  struck  me.  It  was  done  so  quick  1  couldn't  see.  Q.  Did  you  know 
yourself  what  had  happened?  A.  I  could  not  say,  exactly."  The  foregoing, 
taken  from  diflTerent  parts  of  his  testimony,  is  practically  all  that  is  said  by 
hhn  upon  this  subject. 

Everything  c<mnected  with  the  fly  wheel  and  the  water-pipe  line,  and  their 
titoation  with  reference  to  each  other,  were,  as  the  defendant  in  error  admits, 
•enth^y  familiar  to  him,  and  had  been  during  the  time  he  had  been  in  the 
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master's  service.  He  says  he  called  the  attention  of  the  superintendent  of  the 
company  to  the  danger  of  the  projecting  bolts  on  two  different  occasions,— 
first,  when,  or  very  soon  after,  he  entered  upon  this  particular  work,  and  also 
at  a  subsequent  time,  when  he  received  an  injury  in  the  finger  from  the  pro- 
jecting bolts.  He  does  not  fix,  or  undertake  to  fix,  the  date  of  the  second  con- 
versation, otherwise  than  to  say  that  it  was  at  the  time  of  the  injury  to  the 
finger.  The  superintendent,  Modisette,  does,  however,  fix  the  date  of  this  con- 
versation definitely,  as  being  in  January,  1890,  but  denies  any  previous  con- 
versation upon  the  same  subject  as  testified  to  by  defendant  in  error.  The 
defendant  in  error  says  that  he  requested  the  superintendent  to  furnish  suita- 
ble bolts  for  fastening  the  outer  rim  or  balance  wheel  to  the  fly  wheel,  and 
further  says  there  are  bolts,  made  for  that  purpose,  which  would  not  project, 
and  that  the  superintendent  promised  to  get  other  bolts;  while  the  superin- 
tendent says  he  told  him  that  the  balance  wheel  held  in  place  by  these  bolts 
should  be  removed,  as  it  was  of  no  use  there  any  way.  There  is  therefore  no 
conflict  as  to  the  time  when  the  last  conversation  on  the  subject  occurred. 
In  the  first  conversation  the  servant  claims  to  have  had  with  the  superin- 
tendent, he  says  he  mentioned  the  danger  of  the  bolts  on  the  wheel  catching 
in  his  clothes  and  hurting  him  while  the  wheel  was  in  motion,  and  when  his 
finger  was  subsequently  Injured  that  fact  was  mentioned.  Nothing  was  ever 
said  in  regard  to  the  proximity  of  the  water-line  pipe  to  the  bolts  on  the  fly 
wheel  when  in  motion.  He  undertakes  to  say  he  did  not  think  of  the  danger 
of  the  bolts  striking  the  pipe  line,  and  causing  such  an  accident  as  the  one 
which  actually  happened,  agreeably  to  his  theory  of  the  case. 

At  the  close  of  the  whole  evidence,  the  court  overruled  a  motion  to  dhnect 
a  verdict  for  defendant.  The  defendant  also  requested  the  court  to  charge 
the  jury  that  their  verdict  must  be  for  the  defendant;  this  being  in  effect  a 
motion  to  direct  a  verdict,  though  not  put  in  that  form.  Various  other  special 
instructions  were  requested  and  refused,  and  certain  exceptions  taken  to  the 
court's  charge  to  the  jury.  The  trial  resulted  in  a  verdict  and  Judgment  in 
plaintiff's  favor  for  $1,200,  and  the  case  is  now  before  this  court  on  writ  of 
error  sued  out  to  review  that  judgment 

Geo.  W.  Radford,  for  plaintiff  in  error. 
Harvey  Scribner,  for  defendant  in  error. 

Before  TAPT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 

CLARK,  District  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  refusal  of  the  court,  on  defendant's  motion  at  the  close  of  the 
plaintiff's  evidence,  to  direct  a  verdict  for  the  defendant,  is  assigned 
for  error,  although  apparently  not  relied  on  in  the  printed  brief. 
After  the  motion  was  overruled  the  defendant  proceeded  with  the 
case,  and  gave  evidence  on  its  part,  and  thereby  waived  any  exception 
to  a  denial  of  this  motion.  Railway  Co.  v.  Daniels,  152  U.  S.  684, 
14  Sup.  Ct.  756;  Runkle  v.  Burnham,  153  U.  S.  216,  14  Sup.  Ot.  837; 
Wilson  V.  Live-Stock  Co.,  153  U.  S.  39,  14  Sup.  Ct.  768.  Moreover, 
the  refusal  to  direct  a  verdict  for  the  defendant  at  the  close  of  the 
plaintiff's  evidence,  and  when  the  defendant  has  not  rested  his  case, 
cannot  be  assigned  for  error  in  this  court.  Railroad  Co.  v.  Hawthorne, 
144  U.  S.  202,  12  Sup.  Ct.  591.  The  court  also  denied  the  defendant's 
motion  at  the  close  of  the  whole  evidence  to  direct  a  verdict  for  the 
defendant,  to  which  exception  was  duly  taken;  and,  although  the 
argument  in  this  court  has  been  directed  mainly  to  the  court's  acti<Hi 
in  that  respect,  yet,  curiously  enough,  the  court's  refusal  to  grant  the 
motion  is  not  specifically  assigned  for  error.    The  court  also  refused 
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the  defendant's  first  request,  which  was  in  this  language:  *^nder  the 
evidence  in  this  case,  the  verdict  of  the  jury  must  be  for  the  defend- 
ant." This  request  must  be  regarded  as  in  all  respects  equivalent  to 
a  motion  to  direct  a  verdict,  for  it  could  have  no  other  purpose  or 
meaning,  and  we  accordingly  so  treat  it. 

The  first  question  with  which  we  deal,  then,  is  raised  by  the  court^s 
refusal  to  grant  defendant's  request  to  direct  a  verdict;  for  this  is 
assigned  for  error.  In  determining  this  question,  we  take  it  for 
granted  (but  without  deciding)  that  the  accident  was  caused  and  the 
injury  resulted  as  the  defendant  in  error  insists.  The  rim  was  bolted 
to  the  fly  wheel  to  correct  a  loss  of  balance  after  it  had  been  in  opera- 
tion, and  presumably  after  the  water-line  pipe  had  been  put  down. 
In  this  view,  the  negligence  would  be  in  placing  in  position  and  leav- 
ing the  projecting  bolts,  which  were  dangerously  near  the  line  pipe 
when  the  fly  wheel  was  in  rapid  motion.  Accordingly  the  bolts  are 
chiefly  complained  of  as  causing  the  accident.  But  it  is  not  material 
whether  the  accident  must  be  attributed  to  the  projecting  bolts,  or  the 
position  in  which  the  line  pipe  was  suffered  to  remain  after  the  bolts 
were  attached,  or  to  both.  The  existing  situation  was,  as  we  have 
stated,  just  as  it  had  been  when  the  servant  entered  upon  the  particu- 
lar employment,  14  months  before.  The  projecting  bolts,  the  position 
of  the  line  pipe  in  relation  to  the  fly  wheel,  such  vibration  as  there 
was  in  the  water  line  with  the  engine  working  and  the  wheel  revolv- 
ing, were  conditions  well  known  to  the  servant,  as  he  admits.  He 
was  an  experienced  engineer.  The  defects  and  conditions  were  pat- 
ently obvious,  and  the  danger  apparent  to  one  of  ordinary  intelli- 
gence, and  still  more  to  a  person  of  this  servant's  skill,  experience, 
and  long  familiarity  with  tiiis  situation  and  machinery.  The  rules 
applicable  to  the  relation  of  master  and  servant,  so  far  as  they  affect 
the  question  now  to  be  determined,  may  be  briefly  stated.  The  well- 
onderstood  general  rule  is  that  the  master  is  bound  to  use  due  and 
reasonable  care  to  furnish  the  servant  with  a  safe  place  to  work,  and 
with  safe  and  sound  machinery,  appliances,  and  instrumentalities  for 
use  in  the  service.  The  servant,  on  his  part,  assumes  the  ordinary 
risks  of  the  business  upon  which  he  enters,  so  far  as  the  risks  are 
known  to  him,  or  should  be  known  by  a  person  of  ordinary  capacity  in 
the  exercise  of  reasonable  care;  and  this,  whether  the  business  is  a 
dangerous  one  or  not.  And,  notwithstanding  the  general  rule  re- 
quiring the  master  to  furnish  a  safe  working  place  and  safe  instru- 
mentalities, the  servant,  in  addition  to  the  ordinary  perils  incident 
to  the  business,  assumes  the  risks  arising  from  obvious,  patent  de- 
fects in  the  things  which  he  uses,  and  which  are  known,  or  should  be 
known,  to  him.  Bunt  v.  Mining  Co.,  138  U.  S.  483,  11  Sup.  Ct.  464; 
Southern  Pac.  Co.  v.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530;  Kohn  v. 
McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298;  Tuttle  v.  Railwav  Co.,  122 
U.  8.  189,  7  Sup.  Ct.  1166;  Dillon  v.  Railway  Co.,  3  Dill.  319,  7 
Fed.  Gas.  718  (No.  3,916);  Southern  Pac.  Co.  v.  Johnson,  16  C.  C.  A. 
317,  69  Fed.  559;  Railway  Co.  v.  Rogers,  6  C.  C.  A.  403,  57  Fed. 
378;  Shear.  &  R.  Neg.  (5th  Ed.)  §  185;  Whart.  Neg.  §  214;  Smith, 
Neg.  (Whittaker's  Ed.)  133,  396;  14  Am.  &  Eng.  Enc.  Law,  845, 
853,  and  illustrative  cases. 
3C  CCA.— 7 
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In  the  very  late  case  of  Railway  Co.  v.  Archibald,  170  U.  S.  673 
18  Sup.  Ct.  777,  the  supreme  court  of  the  United  States  approvec 
the  rule  as  declared  in  Davidson  v.  Cornell,  132  N.  Y.  228,  30  N.  E 
573,  in  the  following  language: 

"It  is,  as  a  general  rule,  true  that  a  servant  entering  into  employment  whid 
Js  hazardous  assumes  the  usual  risks  of  the  service,  and  those  which  are  ap 
parent  to  ordinary  observation;  and,  when  he  accepts  or  continues  In  the 
service  with  knowledge  of  the  character  of  structures  from  which  Injury  nuij 
be  apprehended,  he  also  assumes  the  hazards  incident  to  the  situation/' 

In  Mining  Co.  v.  Davis,  90  Tenn.  711,  18  S.  W.  387,  the  deooam 
was  engaged  in  firing  a  ventilation  furnace  in  a  coal  mine,  aud  wai 
suffocated  by  smoke,  caused  by  the  burning  of  certain  wooden  boild 
ings,  viz.  an  engine  house,  oil  house,  and' shed,  situated  at  and  neai 
the  entrance  of  the  main  entry  to  the  mine.  The  entry  was  the  in 
take  air  passage  for  the  mine.  The  furnace  was  situated  150  fee 
from  the  terminus  of  the  entry,  which  was  the  only  way  of  escape 
from  the  furnace.  The  deceased  servant  exercised  general  supervisioi 
over  the  entry  and  buildings,  and  had  entered  upon  the  employmen 
with  full  knowledge  of  the  situation.  It  was  adjudged  that  the  com 
pany  was  not  liable  for  the  servant's  death,  upon  the  assumptioi 
that  the  buildings  were  negligently  located  and  improperly  cod 
structed;  it  appearing  that  such  buildings  were  in  use  by  well-regri 
lated  companies.  The  supreme  court  of  Tennessee,  speaking  througl 
Judge  Lurton  (now  one  of  the  circuit  judges  of  this  court),  after  dia 
posing  of  other  points  in  the  case,  said : 

"But,  aside  from  all  this,  Davis  was  an  old  miner,  thoroughly  acquaints 
with  this  mine,  and  aware  of  the  character  and  location  of  these  buildings 
With  aU  his  experience  and  knowledge,  he  must  be  taken  to  have  wUllngl; 
engaged  In  the  service  of  this  company,  and  to  have  taken  upon  himself  th 
risks  Incident  to  these  buUdlngs.  Being  In  charge  of  the  ventilation  of  thi 
mine,  he  was  peculiarly  aware  of  the  eflTect  of  an  Intake  of  smoke  resulting 
from  the  burning  of  these  buildings.  He  was  necessarily  aware  that  thl 
smoke  would  only  reach  him  after  permeating  and  filling  all  the  passage 
and  chambers  of  the  mine  and  that  his  escape  would  be  then  cut  off.  Thl 
danger,  while  a  slight  one,  was,  in  the  nature  of  things,  more  apparent  to  hli 
than  any  other  servant  of  the  company.  His  honor  properly  charged  th 
jury  upon  the  effect  of  his  knowledge,  and  we  must  assume  that  the  jud| 
ment  is  not  predicated  upon  any  negligence  in  this  regard.'* 

See,  to  the  same  effect,  Railroad  Co.  v.  Handman,  13  Lea,  42a 
Railroad  Co.  v.  Gower,  85  Tenn.  465,  3  S.  W.  824;  Crown  v.  Ori 
140  N.  Y.  450,  35  N.  E.  648;  Kennedy  v.  Railway  Co.,  145  N.  Y.  2S 
39  N.  E.  956. 

An  exception  to  the  rule  of  exemption  or  immunity  of  the  maste 
from  liability  under  such  circumstances  arises  when  the  master  ei 
pressly  or  impliedly  promises  or  assures  the  servant  that  the  defec 
shall  be  remedied,  or  the  danger  removed.  During  the  running  c 
such  a  promise,  the  servant  may  rely  upon  the  master's  pron 
ise  or  assurance,  and  recover  in  case  of  an  accident  resulting  froi 
the  defect,  although  obvious,  if  the  claim  to  damage  is  otherwia 
good.  This  liability  of  the  master  in  consequence  of  a  promise  or  ai 
surance  continues  only  for  such  period  of  time  as  might  reasonabl 
be  allowed  or  required  to  remedy  the  defect  or  for  removal  of  th 
danger.    "After  the  prescribed  period  has  elapsed  without  changi 
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or  if  the  master  has  refused  to  remedy  the  defect,  the  servant  cannot 
rely  upon  his  expectation  of  a  remedy  as  an  excuse  for  remaining, 
whatever  rights  he  may  have  upon  other  grounds;  and  in  many  cases 
it  has  been  held  that  he  'assumed  the  risk.' "  Shear.  &  R.  Neg.  §  215. 
Substantially  the  same  rule  was  declared  in  Hough  v.  Railway  CJo., 
100  U.  S.  225.  In  Smith,  Neg.  (W^hittaker's  Ed.)  p.  136,  what  may  be 
regarded  as  the  English  rule  is  thus  declared: 

"If  the  master  has  expressly  or  Impliedly  promised  to  repair  a  defect,  then. 
If  an  accident  happens  while  such  promise  is  running,  the  servant  can  recover; 
or,  if  the  servant  continues  in  the  service  In  the  reasonable  expectation  that 
the  repairs  wiU  be  effected,  he  can  recover.  If  the  promise  is  not  performed 
in  a  reasonable  time,  and  the  servant  continues  in  the  employment,  an  infer- 
•ence  arises  of  new  terms  having  been  agreed  upon,  and  the  servant  cannot  re- 
cover. The  reason  of  this  is  said  to  be  (Clarke  v.  Holmes,  7  Hurl.  &  N.  937) 
that  there  is  contributory  negligence  on  the  part  of  the  servant;  but  it  is  sug- 
gested in  Shear.  &  R.  Neg.  S  97.  that  the  true  ground  is  that  the  servant  has 
waived  the  objection,  and  induced  the  master  to  suppose  that  it  is  waived,  or, 
as  we  are  incUned  to  say,  the  servant  has  renewed  the  service,  accepting  the 
risk." 

In  Whart.  Neg.  §  220,  the  doctrine  upon  the  subject  is  thus  laid 
down: 

"It  has  been  further  argued  that  a  servant  does  not,  by  remaining  in  his 
master's  employ  with  knowledge  of  defects  in  machinery  he  is  obliged  to  use, 
•assume  the  risks  attendant  on  the  use  of  such  machinery,  if  he  has  notified 
the  employer  of  such  defects,  or  protested  against  them,  in  such  a  way  as  to 
induce  a  confidence  that  they  will  be  remedied;  such  confidence  being  based 
on  the  master's  engagements,  either  express  or  implied.  The  only  ground  on 
which  the  exception  before  us  can  be  justified  is  that  in  the  ordinary  course 
of  events  the  employ^,  supposing  the  employer  has  righted  matters,  goes  on 
with  his  work  without  noticing  the  continuance  of  the  defect  But  this  rea- 
soning does  not  apply,  as  we  have  seen,  to  cases  where  the  employ^  sees  that 
the  defect  has  not  been  remedied,  and  yet  intelligently  and  deliberately  con- 
tinues to  expose  himself  to  it  In  such  case,  on  the  principles  heretofore  an- 
nounced, the  employer's  liability  In  this  form  of  action  ceases.  He  may  be 
liable  for  breach  of  promise,  but  the  casual  connection  between  his  negligence 
4uid  the  injury  is  broken  by  the  intermediate  voluntary  assumption  of  the  risk 
by  the  employ^.** 

In  Gowen  v.  Harley,  12  U.  S.  App.  574,  6  C.  C.  A.  190,  and  56  Fed. 
^73,  the  circuit  court  of  appeals  for  the  Eighth  circuit,  through 
Sanborn,  Circuit  Judge,  declared  the  general  rule  and  the  excep- 
tion in  language  as  follows: 

"A  ];>erson  who  is  of  age,  and  of  ordinary  capacity,  assumes  the  usual  risks 
-and  dangers  of  the  employment  upon  which  he  enters,  so  far  as  they  are 
known  to  him,  and  so  far  as  they  would  have  been  known  to  a  reasonably 
prudent  person,  under  Uke  circumstances,  by  the  exercise  of  ordinary  care  and 
foresight  One  of  the  usual  risks  he  thus  assumes  is  the  danger  from  the 
negligence  of  a  fellow  servant  who  is  engaged  with  him  In  a  common  em- 
ployment In  the  service  of  the  same  master.  Railroad  Co.  v.  Baugh,  13  Sup. 
Ct  914.  To  the  last  rule  there  is  this  exception:  If  a  servant,  who  is  aware 
of  a  defect  in  the  instruments  with  which  he  is  furnished,  notifies  the  master 
of  such  defect,  and  is  induced,  by  the  promise  of  the  latter  to  remedy  it,  to 
remain  in  the  service,  he  does  not  thereafter  assume  the  risk  trom  such  defect, 
until  after  the  master  has  had  a  reasonable  time  to  repair  it,  unless  the  defect 
renders  the  service  so  imminently  dangerous  that  no  prudent  person  would 
continue  in  it.  Hough  v.  RaUway  Co.,  100  U.  S.  213,  225;  Railroad  Co.  v. 
Young,  1  C.  C.  A.  428,  49  Fed.  723;  Greene  v.  Railway  Co.,  31  Minn.  248,  17 
N.  W.  378;  Railway  Co.  v.  Watson,  114  Ind.  20,  27,  14  N.  E.  721,  and  15  N.  E. 
^24." 
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See,  also,  District  of  Columbia  v.  McElligott,  117  U.  S.  621,  6 
Sup.  Ct.  884;  Parody  v.  Railway  Co.,  15  Fed.  205;  14  Am.  &  Eng. 
Enc.  Law,  815,  and  cases  there  cited. 

Among  recent  cases  in  accord  with  those  already  cited,  as  to  the 
effect  of  a  promise  to  repair,  and  the  exception  created  during  the 
running  of  such  a  promise,  we  may  mention  the  following:  Oil  Co. 
7.  Helmick,  148  Ind.  459,  47  N.  E.  14;  Carriage  Co.  v.  Potter  (Tnd. 
Sup.)  52  N.  E.  209;  Trotter  v.  Furniture  Co.,  47  S.  W.  425,  101  Tenn. 
J80;  Donley  v.  Dougherty,  174  111.  582,  51  N.  E.  714;  Steel  Co.  v. 
Vlann,  170  111.  200,  48  N.  E.  417. 

In  view  of  the  undisputed  facts  of  this  case,  and  the  established 
rules  applicable  to  such  facts,  the  proper  disposition  of  this  que«- 
tion  would  seem  to  require  no  elaborate  discussion.  There  is  obvi- 
ously no  special  ground  in  this  case  on  which  to  base  or  claim  ao 
exception  to  the  general  rule  under  which  the  risk  of  a  patent  de 
feet  is  assumed.  The  interval  of  time  between  the  date  when  the 
servant  claims  assurance  was  given  that  the  projecting  bolts  would 
be  removed  and  date  of  the  accident  was  such  that  there  could 
clearly  be  no  claim  to  an  exception  on  that  ground.  Indeed,  plain 
tiff's  counsel  do  not  insist  that  there  is.  On  the  contrary,  it  is 
[conceded,  or,  if  not  conceded,  it  is  too  evident  to  be  denied,  that 
the  case  is  not  within  the  exception  created  by  a  promise  to  re 
pair.  The  contention  by  which  it  is  sought  to  sustain  the  judg 
Doient  of  the  court  below  is  that  the  servant  "did  not  anticipate  be 
ing  hurt  in  the  way  he  was."  It  is  said  that  the  danger  of  this 
character  of  accident  was  not  anticipated,  and  the  risk  of  it  not 
therefore,  assumed.  It  is  not  insisted  that  the  servant  could  re 
cover  for  injury  received  by  his  clothes  being  caught  by  the  bolts 
Dn  the  revolving  wheel;  being  aware  of  that  danger,  and  having 
L-omplained  of  it  to  the  master.  But,  the  position  of  the  water 
line  pipe  and  the  revolving  wheel  being  visible  and  patent,  sucli 
danger  as  existed  on  account  of  this  situation  was  just  as  obvious 
to,  and  as  easily  comprehended  by,  the  servant  as  the  master 
The  duties  of  the  servant  brought  him  in  daily  contact  with  th€ 
machinery,  and  furnished  him  a  constant  opportunity  to  inspect 
the  same.  His  means  of  knowledge  were  evidently  superior  tc 
those  of  the  master.  Notwithstanding  that  the  defect  was  open, 
patent,  and  constant,  and  the  servant's  means  of  knowledge  not 
only  equal,  but  superior,  to  those  of  the  master,  defendant  in  erroi 
is  forced  into  the  dilemma  of  maintaining  that  the  danger  oi 
9uch  a  defect  was  one  which  the  master  was  bound  to  anticipate 
while  the  servant  was  not.  This  contention  is  evidently  unsound. 
Eis  will  be  recognized  upon  its  simple  statement,  without  more. 
The  servant  was  a  mature  man,  and  a  skilled  engineer,  whose  dutj 
brought  the  patent  conditions  and  dangers  constantly  under  his 
notice,  and  during  a  long  service.  Under  such  circumstances,  ii 
the  servant  is  not  bound  to  anticipate  and  appreciate  the  danger, 
no  grounds  can  be  suggested  on  which  the  master  is  required  to  do 
30.  If  the  knowledge  and  means  of  knowledge  of  the  servant  in 
respect  to  a  patent  defect  are  equal  or  superior  to  those  of  the 
Qiaster,  there  can  be  no  recovery, — certainly  so  in  the  ordinarj^ 
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case.  Railroad  Co.  t.  Handraan,  13  Lea,  430;  Ogden  v.  Rummens, 
3  Fost.  &  F.  751;  Dynen  v.  Leach,  26  Law  J.  Exch.  221;  Railway 
Co.  V.  Gann,  47  S.  W.  493, 101  Tenn.  257.  In  Railroad  Co.  v.  Baugh, 
149  U.  S.  368,  13  Sup.  Ct.  914,  although  the  case  turned  on  another 
point,  the  court  apparently  recognized  this  general  rule.  And  see, 
to  same  effect,  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  152,  14  Sup.  Ct. 
530,  approving  Sweeney  v.  Engraving  Co.,  101  N.  Y.  520,  524,  5  N. 
E.  358,  in  which  it  was  said  of  the  servant,  "He  knew  as  much 
about  it,  and  the  risk  attending  its  use,  as  the  master."  See,  also. 
Steel  Co.  V.  Mann,  170  111.  200,  48  N.  E.  417,  and  Railroad  Co.  v. 
McDade,  135  U.  S.  570,  10  Sup.  Ct.  1044.  It  will  be  observed  that 
the  rule,  as  thus  stated  and  applied,  proceeds  upon  the  ground  that 
the  defect  is  open,  and  the  danger  one  reasonably  to  be  appre- 
hended, and  the  means  of  knowledge  equal ;  and  it  is  not  necessary, 
for  the  purpose  of  this  case,  to  make  any  broader  statement  of  the 
rule,  for  the  conditions  here  met  with  give  rise  to  no  intricate 
question  of  mechanics,  any  imperfect  intelligen.ee  on  the  part  of 
the  servant,  or  other  ground  for  exception.  With  the  rule  in  a 
case  of  latent  defects,  we  here  have  no  concern.  It  must  not  be 
forgotten  that  when  the  defect  is  patent,  and  the  danger  apparent, 
and  such  as  the  servant,  in  the  exercise  of  reasonable  prudence, 
ought  to  comprehend,  with  a  constant  opportunity  for  inspection, 
he  is  bound  to  know  of  the  danger.  He  has,  in  such  a  case,  con- 
structive notice.  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  152,  14  Sup. 
Ct.  530;  Railroad  Co.  v.  McDade,  135  U.  S.  570,  10  Sup.  Ct.  1044. 
When  the  defect  is  known,  and  the  danger  apparent,  it  is  immate- 
rial that  the  servant  does  not  anticipate  the  precise  extent  or  char- 
acter of  the  injury  which  may  result.  None  of  the  authorities  upon 
the  subject  put  the  rule  of  assumption  of  risks  upon  the  narrow 
distinction  that  the  servant  may  know  of  the  danger,  but  not  fully 
realize  the  extent  or  character  of  the  injury  which  may  be  sus- 
tained. The  attempt  to  introduce  such  a  test  or  condition  would 
render  the  rule  of  the  assumption  of  risks  by  the  servant  prac- 
tically nugatory.  That  there  is  no  such  impracticable  element  in 
the  rule  must  be  regarded  as  settled.  Railroad  Co.  v.  Kemper,  47 
N.  E.  214,  147  Ind.  561;  Feely  v.  Cordage  Co.,  161  Mass.  426,  37  N. 
E.  368.  If  the  water-pipe  line  was  constructed  too  close  to  the  fly 
wheel,  with  the  bolts  attached,  the  danger  that  the  bolts  on  the 
fly  wheel  would  come  in  contact  with  the  water-line  pipe  in  the 
operation  of  the  machinery,  and  thereby  cause  an  accident,  was 
fully  as  apparent  to  the  servant  as  the  master;  and  if  it  might 
have  been  anticipated  that  fragments  of  the  broken  bolts  on  the 
fly  wheel,  or  of  the  broken  water-line  pipe,  hurled  in  different  di- 
rections, might  cause  injury,  the  anticipation  of  such  a  result  was 
as  much  within  the  power  of  the  servant  as  the  master.  In  Kohn 
v.  McNulta,  147  U.  S.  241,  13  Sup.  Ct.  298,  the  defect  complained 
of  by  the  servant  was  a  lack  of  deadwoods  or  bumpers  on  the 
freight  cars.    The  court,  disposing  of  this  contention,  said: 

**Tlie  intervener  was  twenty-six  years  of  age.  He  had  been  working  as  a 
blacksmith  for  about  six  years  before  entering  into  the  employ  of  the  defend- 
ant   He  had  been  engaged  in  this  work  of  coupling  cars  in  the  company's 
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yard  for  over  two  months  before  the  accident,  and  was  therefore  familii 
with  the  tracks  and  condition  of  the  yard,  and  not  inexperienced  in  the  bui 
ness.  He  claims  that  the  Wabash  freight  cars,  which  constituted  by  far  tl 
larger  number  of  cars  which  passed  through  that  yard,  had  none  of  thw 
dead  woods  or  bumpers;  but  inasmuch  as  he  had  in  fact  seen  and  conpk 
cars  like  the  ones  that  caused  the  accident,  and  that  more  than  once,  and  i 
the  deadwoods  were  obvious  to  any  one  attempting  to  make  the  coupllDi 
and  the  danger  from  them  apparent,  it  must  be  held  that  it  was  one  of  tl 
risks  which  he  assumed  in  entering  upon  the  service." 

The  principle  thus  declared  is  fully  applicable  to  the  case  in  ham 
This  case,  in  its  facts,  is  quite  different  from  Norman  v.  Railroa 
Co.,  22  U.  S.  App.  505,  10  C.  C.  A.  617,  and  62  Fed.  727,  and  James  1 
Clow  &  Sons  V.  Boltz  (decided  at  the  present  term  of  this  court)  S 
Fed.  572.^  In  the  former  case  the  testimony  in  behalf  of  the  injure 
employ^  went  to  show  that  the  injury  was  without  fault  on  his  par 
but  was  due  to  a  defective  condition  of  the  floor  of  the  shed  where  I 
was  working,  and  that  he  had  worked  at  the  place  where  he  was  ii 
jured  only  at  rare  intervals,  and  that  he  was  ignorant  of  the  cond 
tion  of  the  floor  of  the  shed  at  that  place;  the  servant  expressly  den, 
ing  knowledge  of  the  defects  in  the  floor.  The  foreman  of  the  maste 
on  the  contrary,  testifies  that  the  servant  had  been  in  that  part  ( 
the  shed  several  hundred  times.  It  was  adjudged  that  the  confli( 
of  testimony  between  the  servant  and  the  foreman  as  to  the  ser 
ant's  knowledge,  and  his  opportunity  to  know,  of  the  defects,  shoal 
have  been  submitted  to  the  jury.  In  the  latter  case  certain  wedg< 
had  been  introduced  in  the  framework  of  the  truck  or  car  eight  dai 
before  the  accident,  in  order  to  meet  a  demand  made  by  heavy  order 
whereby  the  danger  was  increased.  This  change  was  made  with  tl 
knowledge  and  by  the  direction  of  the  superintendent  and  managei 
of  the  master's  works,  and  against  the  express  protest  of  the  expei 
core  maker  in  charge  of  the  labor  gang,  who  stated  that  the  use  i 
such  wedges  was  not  safe.  The  injured  employ^  was  a  common  L 
borer,  wi3iout  mechanical  skill,  and  the  car  had  been  operated  befoi 
the  change  for  a  period  of  six  months  without  injury.  At  the  job 
of  the  two  rails  on  one  side  of  the  car  track  there  was  a  depressio 
in  the  ground,  causing  one  rail  to  rest  higher  than  the  other,  as 
giving  a  jolt  to  the  passing  car.  This  defect  was  known  to  the  ser 
ant,  but  an  attempt  had  been  made  to  remedy  it.  Under  such  circuD 
stances  as  these,  the  court  held  that  it  could  not  be  ruled,  as  a  matt< 
of  law,  that  the  question  of  the  servant's  knowledge  of  the  dang( 
incident  to  the  use  of  the  machinery  as  changed  was  not  one  for  tl 
jury. 

The  conclusion  of  the  whole  matter,  shortly  put,  is  that  the  defeci 
and  conditions  complained  of  as  causing  the  accident  were  obvioc 
and  known  to  the  servant  when  he  entered  into  the  service,  and  coi 
stantly  brought  under  his  notice,  in  the  discharge  of  his  regular  dutie 
during  the  time  of  his  service.  He  was  a  skilled,  experienced  ei 
gineer,  with  opportunities  to  observe  and  understand  the  danger  sup 
rior  to  those  of  the  master.  In  such  a  state  of  the  evidence  as  thi 
the  question  was  one  of  law  for  the  court,  and  not  of  fact  for  the  jur^ 

1  34  C.  C.  A.  550. 
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The  eyidence  wac  so  conclusive  that  it  would  have  been  the  clear 
duty  of  the  court  below,  on  motion,  to  set  aside  the  verdict  returned 
in  plaintiff's  favor;  and  in  such  a  case  it  was  the  court's  duty,  on 
motion,  to  withdraw  the  case  from  the  consideration  of  the  jury.  On 
substantially  such  facts  as  this  record  discloses,  the^rule  has  been  thus 
announced: 

"Where,  however,  an  experienced  operator,  cognizant  of  the  defects  of  ma- 
chinery, puts  himself  within  its  range,  and  is  injured,  he  is  thereby,  in  law, 
supposing  the  fact  to  be  established,  precluded  from  recovering  from  the  em- 
ployer."   Whart  Neg.  S  218. 

In  Elliott  V.  Railway  Co.,  150  U.  &  246,  14  Sup.  Ct.  85,  Mr.  Justice 
Brewer,  speaking  for  the  court,  enunciated  the  rule  as  follows: 

**It  is  true  that  questions  of  negligence  and  contributory  negligence  are  or- 
dinarily questions  of  fact  to  be  passed  upon  by  a  jury;  yet,  when  the  undis- 
puted evidence  is  so  conclusive  that  the  court  would  be  compelled  to  set  aside 
a  verdict  returned  in  opposition  to  it,  it  may  withdraw  the  case  from  the 
consideration  of  the  jury,  and  direct  a  verdict  Railroad  Co.  v.  Houston,  95 
r.  S.  f597;  Schofleld  v.  Railroad  Co.,  114  U.  S.  615,  5  Sup.  Ct.  1125;  Railroad 
Co.  V.  Converse.  139  IT.  S.  4G9,  11  Sup.  Ct.  569:  Aerkfetz  v.  Humphreys,  145 
U.  S.  418,  12  Sup.  Ct  835." 

And  in  the  later  case  of  Treat  Mfg.  Co.  v.  Standard  Steel  &  Iron 
Co.,  157  U.  S.  674,  15  Sup.  Ct  718,  the  supreme  court  stated  the  same 
rule  thus: 

"But  it  is  well  settled  that  where  the  trial  Judge  is  satisfied,  upon  the  evi- 
dence, that  tlie  plaintifT  is  not  entitled  to  recover,  and  that  a  verdict,  if  ren- 
dered for  plaintiff,  must  be  set  aside,  the  court  may  instruct  the  jury  to  find 
for  the  defendant" 

Well-considered  cases  in  this  court  speak  the  same  language. 
Blount's  Adm'x  v.  Kailwaj  Co.,  22  U.  S.  App.  129,  9  C.  C.  A.  526, 
and  61  Fed.  375;  Railway  Co.  v.  Lowry,  43  U.  S.  App.  408,  20  C.  C.  A. 
596,  and  74  Fed.  463;  Railroad  Co.  v.  Cook,  31  U.  S.  App.  277,  13 
C.  0.  A.  95,  and  66  Fed.  115. 

C!oncludiiig,  as  we  do,  that  the  defendant  was  entitled  to  a  peremp- 
tory instmction  in  its  favor,  and  this  view  being  decisive  of  the  case 
as  presented  in  this  record,  it  is  not  material  to  decide  other  questions 
made  and  discussed.  Reversed  and  remanded,  with  a  direction  to  set 
aside  the  verdict  and  grant  a  new  trial. 


(94  Fed.  83.) 

SANDHAM  V.  GROUNDS. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  9,  1899.) 

No.  31,  ^arch  Term. 

1  Damages — Breach  of  Contract  for  Adoption. 

Tlie  measure  of  damages  for  breach  of  a  contract  by  one  person  to  adopt 
another  and  make  the  latter  an  heir,  under  the  law  of  Pennsylvania,  is 
not  the  value  of  the  share  of  the  promisor's  estate  at  his  death  which 
would  have  been  inherited  by  the  promisee,  but  the  value  of  the  services 
rendered  or  outlay  incurred  by  the  promisee  on  the  faith  of  the  promise, 
with  interest* 
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ME— What  Law  Governs. 

Where  a  contract  for  adoption  was  to  be  performed  In  a  certain  state, 
and  the  estate  to  which  the  person  to  be  adopted  would  thus  hare  be- 
[:ome  an  hehr  is  there  situated,  the  law  of  such  state  governs  as  to  the 
measure  of  damages  for  a  breach  of  the  contract. 

I  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Western 
rict  of  Pennsylvania, 

^  M.  Hall,  Jr.,  for  plaintiff  in  error, 
imes  S.  Young,  for  defendant  in  error. 

efore  DALLAS,  Circuit  Judge,  and  KIRKPATRICK  and  BRAD- 
ID,  District  Judges. 

IRKPATRICK,  District  Judge.  The  plaintiff  in  this  action 
ight  her  suit  against  the  defendant,  as  administratrix  of  Samuel 
th,  to  recover  damages  for  the  breach  of  a  contract  entered  into 
v'een  the  plaintiff  and  said  Smith  in  his  lifetime,  in  and  by  which 

Smith  agreed  that  he  would  take  the  plaintiff  (who  was  his  niece) 
1  her  home  in  Ireland  to  America,  adopt  her  as  his  daughter,  and 
:  he  would  so  provide  that  at  his  death  she  should  receive  one-half 

of  his  property.  The  plaintiff  accordingly  came  to  America  with 
uncle,  and  for  a  short  time  continued  to  live  under  his  care  and 
ection.  During  her  stay  she  rendered  no  service,  and  after  her 
irture,  at  the  end  of  some  16  months,  she  did  not  return  to  him. 
th  never  took  any  steps  looking  to  the  adoption  of  the  plaintiff 
lis  daughter  according  to  the  form  of  the  statute  of  the  state  of 
nsylvania,  but  did  so  adopt  an  inmate  of  his  house,  who  was  a 
tive  of  his  wife.  The  contract  between  Smith  and  the  plaintiff 
to  be  performed  in  the  state  of  Pennsylvania,  where  Smith  resided, 
where  he  afterwards  died  intestate.  Upon  the  trial  of  the  cause 
learned  judge  charged  the  jury,  inter  alia,  as  follows: 

Jpon  the  question  of  the  rule  of  damages  the  court  charges  the  Jury  that 
the  breach  of  the  alleged  contract  the  measure  of  damages  is  not  the 
e  of  decedent* s  estate  at  the  time  of  his  death,  but  the  value  of  the 
Ices  the  plaintiff  rendered  the  said  Smith  while  she  remained  with  him. 
also  any  pecuniary  outlay  or  expense  she  was  subjected  to  or  incurred, 
I  interest" 

o  this  part  of  the  charge  exception  was  taken,  and  the  only  quesr 
argued  before  us  was  whether  the  measure  of  damages  was  co^ 
ly  stated.  We  cannot  doubt  that  the  damages  in  this  case  must 
letermined  by  the  laws  of  the  state  of  Pennsylvania,  where  the 
ract  was  to  be  performed,  and  where  the  assets  of  Smith's  estate 
properly  distributable.  We  find,  upon  reviewing  the  decisions 
be  highest  court  of  that  state,  that  the  question  here  at  issue  was 
It  rest  in  Graham  v.  Graham's  Ex'rs,  34  Pa.  St.  475,  in  which  the 
^  of  Jack  V.  McKee,  9  Pa.  St.  240,  holding  a  contrary  doctrine,  was 
fully  considered,  and  expressly  overruled.  In  Graham  v.  Gra- 
ins Ex'rs,  supra,  the  decedent  agreed  with  two  distant  relations 
:,  if  they  would  come  and  live  with  him,  they  should  share  his 
)erty  equally  with  his  nephews  after  his  death.  He  failed  to  carry 
his  agreement,  and  suit  was  brought  against  his  executors  to  re- 
)r  the  value  of  the  promised  shares  of  his  estate.     The  plaintiff 
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offered  to  prove  the  value  of  the  decedent's  estate,  and  the  share  of 
each  nephew,  for  the  purpose  of  showing  the  damage  sustained  by  the 
plaintiff.  To  this  offer  the  defendants  objected  on  the  ground  ,that 
the  measure  of  damages  was  the  value  of  the  services  rendered,  and 
was  not  to  be  governed  by  the  value  of  the  decedent's  estate.  Strong, 
J.,  said : 

"Without  pressing  the  insufficiency  of  the  proof  of  the  contract,  •  •  • 
It  by  no  means  follows  that  the  measure  of  damages  in  an  action  for  its 
breach  is  the  value  of  the  thing  promised  at  the  time  of  the  breach.  Jack  v. 
McKee,  supra,  is  no  longer  a  rule.  This  court  has  returned  from  the  departure 
which  was  made  in  that  case." 

The  rule  laid  down  in  Graham  v.  Graham's  Ex'rs  has  been  invari- 
ably followed  since  by  the  courts  of  Pennsylvania,  the  latest  case 
brought  to  our  attention  being  Kauss  v.  Rohner,  172  Pa.  St.  481,  33 
Atl.  1016,  in  which  the  court  said,  "Proof  of  contract  did  not  entitle 
plaintiff  to  recover  value  of  the  estate."  We  find  no  error  in  the  in- 
struction given  by  the  learned  judge,  and  the  judgment  of  the  circuit 
court  should  be  affirmed.  * 


(94  Fed.  127.) 

PETERS  V.  UNITED  STATES. 

iC\TCu\t  Court  of  Appeals,  Ninth  Circuit     February  13,  1889.) 

No.  463. 

1.  Criminal  Law — Offenses  Cognizable  by  Federal  Courts. 

The  courts  of  the  United  States  do  not  resort  to  the  common  law  as  a 
source  of  criminal  Jurisdiction,  but  can  only  take  cognizance  of  such 
crimes  and  offenses  as  are  expressly  designated  by  the  laws  of  congress, 
and  of  which  they  are  by  such  laws  given  Jurisdiction. 

2.  Ihdictment— Sufficiency— Charging  Offense  in  Language  of  Statute. 

Where  a  statute  fully,  directly,  and  expressly,  without  any  uncertainty 
or  ambiguity,  sets  forth  all  the  elements  of  an  offense,  an  indictment  is 
sufficient  which  charges  the  offense  substantially  in  the  language  of  the 
statute. 

8.  Same— Description  of  Offense. 

The  sufficiency  of  an  indictment  is  to  be  tested  by  ascertaining  whether 
It  contains  every  element  of  the  offense  intended  to  be  charged,  and  suffi- 
ciently apprises  the  defendant  of  what  he  must  meet,  and  whether,  in 
ease  other  proceedings  are  taken  against  him  for  a  similar  offense,  the  rec- 
ord  shows  -with  accuracy  to  what  extent  he  may  plead  a  former  acquittal 
or  conviction. 

4.  Same— Refekknce  to  Averments  of  Previous  Count. 

An  averment  in  the  second  or  a  subsequent  count  of  an  indictment, 
drawn  under  Rev.  St.  §  5209,  that  said  defendant,  on  a  date  given,  "being 
then  and  there  the  cashier  of  said  association  as  aforesaid,"  as  such  cash- 
ier, committed  the  acts  charged,  is  sufficient  to  identify  and  incorporate  in 
such  count  the  averments  of  the  first  count  that  the  defendant  was,  at 
the  time  referred  to,  the  duly  elected  and  acting  cashier  of  a  certain  na- 
tional banlcing  association,  and  that  such  association  was  at  the  time  exist- 
ing and  carrying  on  business  under  the  laws  of  the  United  States. 

ft.  Same— Manner  of  Designating  Year. 

The  designation  in  an  indictment  of  the  year  in  which  the  offense  is 
laid  by  Arabic  figures  is  sufficient,  and  no  prefix  is  essential;    the  year  of 
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the  Christian  era  being  understood  as  meant  In  all  public  or  Judicial  docn 
ments  in  this  country,  unless  otherwise  expressed. 

L  National  Banks— False   Entkies   by  Officers— Sufficiency  of  Indict 

MENT. 

An  indictment  against  a  sole  defendant,  charging  that,  as  cashier  of  i 
national  banking  association,  he  caused  and  procured  the  making  of  fala 
entries  in  the  books  of  the  bank,  by  certain  clerks  under  his  control  a 
such  cashier,  with  intent  to  defraud,  sufficiently  charges  him  with  tin 
offense  as  principal;  the  making  of  such  entries  by  his  direction  bein] 
the  same,  in  legal  effect,  as  his  making  them  in  person. 

'.  Criminal  Law— Wufficiency  of  Indictment  to  Support  Sentence. 

Where  a  verdict  of  guilty  is  rendered  on  a  number  of  counts,  a  sen 
tence  which  does  not  exceed  that  which  may  legally  be  imposed  on  any  oa 
count  is  supported  by  the  indictment,  If  any  count  is  good. 

L  Same— Plea  of  Former  Acouittal— Manner  of  Disposition. 

Where  a  so-called  ^'special  plea  of  former  acquittal"  is  made  in  tin 
form  of  a  motion  to  discharge  the  defendant  and  exonerate  his  bond 
based  on  former  proceedings  in  the  same  cause  and  c*ourt,  so  that  n 
evidence  thereon  is  required,  and  only  a  question  of  law  is  presented 
it  is  not  necessary  that  issue  should  be  joined  thereon,  and  it  may  properl; 
•  be  disposed  of  by  the  court,  like  any  other  motion. 

L  Same— Review— Waiver  of  Objection. 

A  defendant  who,  after  the  overruling  of  a  special  plea  of  former  ac 
quittal,  proceeds  to  trial  without  objection  as  to  the  manner  in  whid 
the  plea  was  disposed  of,  waives  the  right  to  raise  the  question  on  appeai 

10.  Same— Former  Acquittal— Construction  of  Verdict. 

In  a  prosecution  against  an  officer  of  a  national  banking  association 
under  Rev.  St.  §  5209,  for  making  false  entries  in  the  books  of  the  at 
sociatlon,  and  in  reports  to  the  comptroller,  the  indictment  containioj 
a  number  of  counts,  some  charging  the  making  of  entries  with  inten 
to  Injure  and  defraud  the  association,  and  others  with  intent  to  deceive  tb 
association,  and,  in  case  of  reports,  the  comptroller,  the  jury,  on  the  flrs 
trial,  rendered  a  verdict,  which  was  set  aside  and  a  new  trial  granted.  Ii 
which  they  found  the  defendant  '*guilty,  as  charged  in  the  indictment,  ii 
falsifying  the  returns  to  the  comptroller  of  the  currency,  and  also  books  o 
the  ♦  ♦  ♦  bank,  and  on  the  balance  of  the  counts  we  do  not  agree. 
Held,  that  such  verdict  could  not  be  construed  as  a  si)ecial  verdict,  amount 
ing  to  an  acquittal. 

IL  Same— Trial— Presence  of  Defendant— Sufficiency  of  Record. 

It  is  not  essential  that  the  record  of  a  criminal  trial  should  show  th 
presence  of  the  defendant  at  every  step  of  the  proceedings,  but  the  pn 
sumption  is  that  his  presence,  once  noted,  continues  at  least  during  tba 
entire  day. 

[8.  Same— Examination  of  Witness— Leading  Questions. 

Permitting  the  prosecution  to  propound  leading  questions  to  one  of  it 
witnesses  is  within  the  discretion  of  the  trial  court,  and  cannot  be  nmd 
the  basis  of  an  assignment  of  error. 

18.  Same— Evidence. 

For  the  purpose  of  showing  the  falsity  of  an  entry  In  the  books  of 
national  bank  purporting  to  show  a  special  deposit  by  a  county  treasure 
of  $10,000  immediately  prior  to  a  report  made  to  the  comptroller,  wliicl 
was  shown  to  have  been  withdrawn  a  few  days  later,  the  government  ii 
troduced  the  treasurer  as  a  witness,  who  testified  that  he  did  not  re 
member  whether  or  not  he  made  the  deposit,  but,  if  he  did  so,  it  wa 
from  public  funds  in  his  hands  as  such  treasurer.  Hdd,  that  it  was  witbii 
the  discretion  of  the  court  to  permit  the  introduction  of  the  treasurer 
cashbook  for  the  purpose  of  showing  whether  or  not  any  entry  of  sac 
deposit  or  withdrawal  appeared  therein,  although  the  witness  testified  tha 
if  he  made  the  deposit,  no  record  thereof  would  appear  on  the  books  of  hi 
.  office. 
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14.  WiTHESSKS— RiOHT    OF    PARTT    TO    ShOW  InOONSISTENCT    IH    TESTIMOHT    OF 

His  Own  Witness. 

While  a  party  is  not  permitted  to  impeach  his  own  witness,  he  is  not 
precluded  from  showing  facts  inconsistent  with  some  of  the  statements- 
of  the  witness. 

16.  National  Banks— False  Entries  in   Books  by  Officer— What  Consti- 

tute. 

In  a  prosecution  of  an  officer  of  a  national  bank  for  making  false  en- 
tries in  its  books  with  intent  to  deceive  the  bank  examiner,  where  there 
was  testimony  as  to  certain  deposits  made  which  were  marked  '*speclal," 
and  that  the  identical  money  was  a  few  days  later  returned  to  the  de- 
positors, an  instruction  was  correct  which  charged  the  juiy  that,  if  they 
found  beyond  a  reasonable  doubt  that  the  understanding  between  such 
depositors  and  the  defendant  was  tliat  the  money  was  only  to  be  used  by 
the  bank  for  the  purpose  of  being  shown  to  the  examiner  as  a  part  of  the 
funds  of  the  bank,  then  the  entry  of  such  sums  as  deposits  was  a  false  en- 
try. 
Id  Same— Intent— Inference  from  Facts  Proved. 

A  finding  as  to  the  intent  with  which  false  entries  were  made  In  the 
books  of  a  national  bank  by  an  officer  of  the  bank  may  be  based  on  legiti- 
mate inferences  from  the  facts  shown,  and  where,  on  the  trial  of  a  de- 
fendant for  making  such  entries  with  intent  to  deceive  the  bank  examlAer, 
it  is  found  that  the  entries  were  false;  that  they  were  made,  or  caused  to 
be  made,  by  defendant;  and  that  their  necessary  effect  was  to  deceive  the 
bank  examiner,- it  may  be  inferred  that  they  were  made  with  such  intent. 

17.  Criminal  Law— Trial— Construction  of  Instructions. 

In  determining  whether  a  charge  in  a  criminal  ease  is  misleading,  it 
must  be  read  and  considered  as  an  entirety. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern Division  of  the  District  of  Washington. 

W.  H.  Bogle,  W.  H.  Pritchard,  and  B.  W.  Coiner,  for  plaintiff  in 
error. 

Wilson  K.  Gay,  U.  S.  Atty.,  and  Charles  E.  Claypool,  Asst.  U.  S. 
Atty. 

Before  BOSS  and  MOBBOW,  Circuit  Judges,  and  HAWLEY,  Dis 
trict  Judge. 

HAWLEY,  District  Judge.  William  G.  Peters,  the  plaintiff  ii> 
error,  was  indicted  by  the  United  States  grand  jury  of  the  district 
of  Washington  for  a  violation  of  the  provisions  of  section  5209,  Bev. 
St.,  which  reads  as  follows: 

"Sec.  ri200.  Every  president,  director,  cashier,  teller,  clerk  or  agent  of  any 
association,  •  •  ♦  who  makes  any  false  entrj'  in  any  book,  report,  or 
statement  of  the  association,  with  intent,  in  either  case,  to  injure  Qr  defraud 
the  association.  *  ♦  ♦  or  to  deceive  any  officer  of  the  association  or  any 
agent  appointed  to  examine  the  affairs  of  any  such  association;  ♦  ♦.  ♦  shall 
be  imprisoned  not  less  than  five  years  nor  more  than  ten." 

The  indictment  contained  46  counts.  Counts  1  to  22,  inclusive, 
have  reference  to  alleged  false  entries  and  reports  made  with  intent 
to  injure  or  defraud  the  association.  The  remaining  counts  came  un- 
der the  other  provisions  of  the  statute,  as  to  the  acts  of  defendant 
having  been  committed  with  intent  to  deceive  an  agent  appointed  to 
examine  the  affairs  of  such  association,  or  making  false  reports  and 
statements  of  the  bank  to  the  comptroller  of  the  currency. 

Upon  the  first  trial  of  the  case  the  jury  found  a  verdict  as  follows: 
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"We,  the  Jury  impaneled  in  the  above-entitled  cause,  find  the  defendant, 
Villiam  G.  Peters,  guilty  as  charged  in  the  Indictment,  in  falsifying  the  re- 
nms  to  the  comptroller  of  currency,  and  also  booths  of  the  CJolumbia  National 
iank,  and  on  balance  of  counts  we  do  not  agree." 

Thereafter,  in  due  time,  counsel  for  Peters  moved  the  court  for 
lis  discharge  upon  the  following  grounds: 

"Because  the  verdict  of  the  jury  is  insufficient  in  form,  substance,  and  law 
o  authorize  the  entry  of  any  Judgment  against  the  defendant  other  than  a 
udgment  of  acquittal,  and  that  he  be  discharged,  and  do  go  hence  without 
lay." 

This  motion  was  overruled,  and  exception  taken.  Thereupon  a  mo- 
ion  was  made  ''for  a  judgment  of  acquittal  and  discharge  on  said  ver- 
iict  as  to  counts  1  to  22  of  said  incfictment,  both  inclusive";  which 
notion  was  overruled,  and  exceptions  thereto  were  allowed. 

Peters  then  made  a  motion  to  set  aside  the  verdict  of  the  jury  and 
'or  a  new  trial,  which  was  granted.  The  trial  of  the  cause  was  con- 
:inued  until  the  next  term;  at  which  time,  the  cause  coming  on  regu- 
arly  to  be  heard — 

*The  defendant,  William  G.  Peters,  moved  the  court  for  leave  to  file 
lis  plea  of  former  Jeopardy  to  counts  1  to  22,  both  inclusive,  of  the  indictment 
lerein,  and  his  plea  of  former  acquittal  to  counts  23  to  46,  both  inclusive,  of 
laid  indictment,  which  leave  was  given,  and  said  plea  was  thereupon  filed; 
ind  thereupon  the  district  attorney  moved  the  court  for  leave  to  enter  a 
lolle  prosequi  as  to  counts  2  to  22,  both  inclusive,  of  said  indictment  which 
vas  granted,  and  a  nolle  prosequi  was  thereupon  entered,  and  said  defendant 
lischarged  as  to  said  counts  2  to  22.  And  thereupon,  upon  the  statement  of 
he  district  attorney  that  he  intended  to  produce  no  evidence  touching  the 
natters  alleged  in  count  1,  except  evidence  to  prove  the  organization  of  the 
::;olumbia  National  Banlc,  its  location,  and  the  appointment,  qualification,  and 
icting  of  the  defendant  as  its  cashier,  and  to  prove  venue,  the  court  overruled 
^aid  pleas  as  to  count  1,  and  also  as  to  counts  23  to  46,  inclusive;  to  which  ac- 
ion  of  the  court  in  overruling  said  pleas  as  to  count  1,  and  counts  23  to  46, 
nclusive,  the  defendant  excepted,  and  his  exception  was  allowed." 

The  case  thereafter  proceeded  to  trial  on  the  remaining  counts  (23 
:o  46,  inclusive)  on  defendant's  plea  of  not  guilty.  The  jury  found  a 
t^erdict  thereon  as  follows: 

"We,  the  Jury  impaneled  in  the  above-entitled  case,  find  the  defendant, 
J\'illiam  (».  Peiers,  guilty  as  charged  in  counts  numbered  23,  24,  25,  26,  27,  28, 
.%  30,  31,  32,  33,  34,  36,  36.  37,  38,  39,  40,  41,  42,  43,  44,  45,  and  46  of  the 
ndk-tment  therein  contained." 

Motions  were  thereafter  made  for  a  new  trial  and  in  arrest  of  judg- 
ment. These  motions  were  overruled,  for  the  reasons  given  by  the 
circuit  court  in  U.  S.  v.  Peters,  87  Fed.  984. 

The  rights  of  a  defendant  in  a  criminal  case  should,  at  all  times,  be 
carefully  guarded.  But  courts  must  look  at  the  substance,  instead  of 
:he  mere  shadow,  of  the  alleged  errors.  Courts  should  not  be  called 
ipon  to  deal  with  "trifles  light  as  air."  We  have  carefully  read  all 
the  testimony  contained  in  the  record,  and  have  arrived  at  the  con- 
clusion that  the  evidence  is  sufficient  to  sustain  the  verdict  of  the 
jury.  This  being  true,  there  must  be  something  legal,  tangible,  and 
real  affecting  the  essential  rights  of  the  defendant  to  justify  the  court 
in  reversing  the  verdict  of  the  jury.  Error  in  law  must  be  affirma- 
tively shown.    If  the  plaintiff  in  error  has  not  been  deprived  of  any 
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substantial  right;  if  he  has  not  been  misled;  if  he  has  not  been 
prejudiced  or  injured  in  any  respect, — he  has  no  real  or  substantial 
cause  for  complaint  simply  because  the  old  forms  and  precedents  have 
not  been  literally  followed.  He  presents  for  the  consideration  of 
this  court  40  specific  assignments  of  error,  nearly  equal  in  number 
to  the  counts  originally  contained  in  the  indictment.  Twenty-one 
of  these  counts  were  summarily  disposed  of  for  want  of  any  proof  ta 
sustain  them.  It  may,  in  the  outset,  be  said  that  at  least  that  num- 
ber of  the  assignments — some  of  which,  like  the  counts  in  the  indict- 
ment, are  repeated,  to  save  any  question  as  to  there  being  a  proper 
statement — may  likewise  be  disposed  of.  But,  notwithstanding  this 
fact,  the  case  is  left  as  full  of  points  as  the  hide  of  a  porcupine  is  of 
quills. 

It  is  our  duty  to  carefully  examine  all  questions  worthy  of  consider- 
ation, and  it  will  be  our  endeavor  to  group  them  under  as  few  heads 
as  possible,  and  at  the  same  time  to  leave  none  of  the  important  point* 
unnoticed  or  undisposed  of. 

It  must  be  borne  in  mind  that  the  national  courts  do  not  resort  to. 
common  law  as  a  source  of  criminal  jurisdiction.  Crimes  and  offenses 
cognizable  under  the  authority  of  the  United  States  can  only  be  such 
as  are  expressly  designated  by  law.  It  devolves  upon  congress  to 
define  what  are  crimes,  to  fix  the  proper  punishment,  and  to  confer 
jurisdiction  for  their  trial.  U.  S.  v.  Walsh,  5  Dill.  GO,  Fed.  Cas.  No. 
16,636;  U.  S.  v.  Martin,  4  Cliff.  156,  Fed.  Cas.  No.  15,728;  In  re 
Greene,  52  Fed.  104;  Swift  v.  Kailroad  Co.,  64  Fed.  59;  U.  S.  v. 
Hudson,  7  Cranch,  32;  U.  S.  v.  Coolidge,  1  Wheat.  415;  U.  S.  v. 
Britton,  108  U.  S.  199,  206,  2  Sup.  Ct.  531. 

Every  indictment  should  charge  the  crime,  which  is  alleged  to 
have  been  committed,  with  precision  and  certainty,  and  every  in- 
gredient thereof  should  be  accurately  and  clearly  stated;  but 
where  the  offense  is  purely  statutory,  and  the  words  of  the  statute 
fully,  directly,  and  expressly,  without  any  uncertainty  or  ambigui- 
ty, set  forth  all  the  elements  necessary  to  constitute  the  offense 
intended  to  be  punished,  it  is  sufficient  to  charge  the  defendant 
in  the  indictment  with  the  acts  coming  fully  within  the  statutory 
description,  in  the  substantial  words  of  the  statute.  Ledbetter 
V.  U.  S.,  170  TJ.  S.  606,  610,  18  Sup.  Ct.  774,  and  authorities  there 
cited;  10  Enc.  PL  &  Prac.  483,  and  authorities  there  cited. 

Few  indictments  under  the  national  banking  law  have  been  so 
skillfully  drawn  as  to  escape  the  hypercriticism  of  learned  counsel. 
Many  of  them  might,  doubtless,  have  been  made  more  definite  and 
clear.  Our  object  will  be  to  get  at  the  merits,  if  any  there  be,  of  the 
numerous  objections  urged, — to  ascertain  whether  the  defendant 
has  been  prejudiced  by  the  course  pursued  by  the  court;  whether 
any  of  his  legal  rights  has  been  invaded  or  violated;  and  to  brush 
away  the  cobwebs  of  pure  technicalities  with  which  the  trial  of 
the  case,  as  in  all  criminal  cases,  seems  to  be  surrounded. 

The  true  test  of  the  sufficiency  of  an  indictment  is  not  whether 
it  might  possibly  have  been  made  more  certain,  but  whether  it 
contains  every  element  of  the  offense  intended  to  be  charged,  and 
sufficiently  apprised  the  defendant  of  what  he  must  be  prepared 
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to  meet;  and,  in  case  any  other  proceedings  are  taken  against  him 
for  a  similar  offense,  whether  the  record  shows  with  accuracy  to 
what  extent  he  may  plead  a  former  acquittal  or  conviction.  U.  8, 
T.  Simmons,  96  U.  S.  362;  U.  S.  v.  Carll,  105  U.  S.  612;  U.  S.  v. 
Hess,  124  U.  S.  483,  8  Sup.  Ct.  571;  Pettibone  v.  U.  S.,  148  U.  S. 
197,  13  Sup.  Ct  542;  Potter  v.  U.  S.,  155  U.  S.  438,  15  Sup.  Ct.  144; 
Evans  v.  U.  S.,  153  U.  S.  584,  587,  588,  14  Sup.  Ct.  934,  939;  Batch 
*elor  V.  U.  S.,  156  U.  S.  426,  15  Sup.  Ct.  446;  Cochran  v.  U.  S.,  157 
U.  S.  286,  290,  15  Sup.  Ct.  628. 

The  essentials  of  an  indictment  drawn  under  the  provisions  ol 
section  5209  are  clearly  stated  in  U.  S.  v.  Britton,  107  U.  S.  655, 
662,  2  Sup.  Ct.  512,  518,  as  follows: 

"(1)  Tliat  the  accused  was  the  president  or  other  officer  of  a  national  bank 
injr  assocJation  which  was  carrying  on  a  banking  business.  (2)  That,  being 
such  president  or  other  officer,  he  made  in  a  book,  report  or  statement  of  tlM 
4wsoclation,  describing  it,  a  false  entry,  describing  it.  (3)  That  such  false  entrj 
was  made  with  intent  to  injure  or  defraud  the  association,  or  to  deceive  anj 
agent,  describing  him,  appointed  to  examine  the  affairs  of  the  association." 

See,  also,  Cochran  v.  U.  S.,  157  U.  S.  286,  293,  15  Sup.  Ct.  628. 

The  indictment  under  consideration  sets  forth  all  of  these  e» 
sentials  in  proper  manner  and  form. 

With  these  general  observations,  which  are  more  or  less  applica 
ble  to  many,  if  not  all,  of  the  points  to  be  discussed,  we  will  pro 
ceed  to  notice  some  of  the  specific  grounds  urged  by  counsel  oi 
behalf  of  the  plaintiff  in  error. 

1.  It  is  claimed  that  the  counts  in  the  indictment,  especially  2S 
to  46,  inclusive,  upon  which  the  plaintiff  in  error  was  convicted 
tire  radically  defective,  in  this:  That  it  is  not  in  either  of  said 
counts  alleged  that  the  association,  whose  books  and  reports  an 
alleged  to  have  been  falsified,  was  organized  under  the  national 
banking  laws  of  the  United  States,  nor  that  it  was  an  existing 
l)anking  corporation,  or  carrying  on  the  banking  business,  undei 
the  laws  of  the  United  States,  at  the  time  the  acts  of  Peters  an 
alleged  to  have  been  committed. 

The  first  count  in  the  indictment,  in  so  far  as  it  relates  to  the 
points  referred  to  by  counsel,  reads  as  follows: 

**That  William  G.  Peters,  on  the  second  day  of  July,  In  the  year  of  our  Lort 
one  thousand  eip:ht  hundred  and  ninety-five,  and  continuously  thereafter,  untS 
the  twenty-fourth  day  of  October,  in  said  year,  at  the  county  of  Pierce,  In  thi 
district  of  Washington,  was  the  duly  elected,  qualified,  and  acting  cashier  ol 
the  Columbia  National  Bank  of  Tacoma,  a  national  banking  association  or 
ganized,  and  then  and  there  existing,  under  the  laws  of  the  United  States,  tuai 
then  and  there  engaged  in  carrying  on  a  general  banking  business  in  the  dtj 
of  Tacoma,  in  said  district,  and  the  said  William  G.  Peters  did  then  and  there 
by  virtue  of  his  said  office  and  employment  as  such  cashier  of  said  association,' 
€tc. 

The  counts  from  23  to  46  are  substantially,  though  not  precisely 
alike.  We  copy  one  of  these  counts  in  orfier  to  show  more  elearlj 
the  objections  urged  thereto: 

"And  the  grand  Jury  as  aforesaid,  on  their  oath  aforesaid,  do  farther  preseni 
that  said  William  G.  Peters,  on  the  11th  day  of  July,  1895,  being  then  snt 
there  the  cashier  of  said  association,  as  aforesaid,  did  then  and  there,  as  sal^ 
■cashier,  willfully  and  feloniously  make  in  a  certain  book,  then  and  there  be 
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longing  to  and  in  use  bj  the  said  association,  in  transacting  its  said  banking 
bosiness."  etc. 

Counsel  admit  that  a  sufficient  reference  is  made  by  the  words 
*^a8  aforesaid"  to  identify  Peters  as  the  duly-elected  cashier,  and 
that  the  term  "said  association"  identifies  the  Columbia  National 
Bank  of  Tacoma,  but  argues  that  they  are  not  sufficient  to  identify 
the  other  portions  of  the  first  count  as  to  the  organization  and  ex- 
istence of  the  bank,  under  the  laws  of  the  United  States.  We  are 
of  opinion  that  the  references  made  in  the  subsequent  counts  are 
sufficient  in  law.  The  language  used  therein  could  not,  under  any 
reasonable  construction,  be  held  to  refer  to  but  one  William  G. 
Peters,  and  to  but  one  association,  the  Columbia  National  Bank  of 
Tacoma,  and  necessarily  includes  the  entire  description  of  the  of- 
ficer and  of  the  association  as  set  forth  in  the  first  count. 

In  piitz  T.  U.  S.,  153  U.  S.  308,  316,  U  Sup.  Ct.  9^4,  925,  the 
indictment  was  drawn  under  section  5511  of  the  election  law,  and 
contained  three  counts.    In  the  first  count  it  was  alleged: 

••That  on  the  8th  day  of  November,  A.  D.  1892,  at  Kansas  City,  in  the  county 
of  Jackson  and  state  of  Missouri,  there  was  then  and  there  an  election,  duly 
and  in  doe  form  of  law  had  and  held,  for  choice  of  representative  in  the  con- 
gress of  the  United  States,  ♦  ♦  ♦  and  that  at  the  said  election  one  Morris 
Blitz  did  then  and  there  unlawfully,  falsely,  knowingly,  and  feloniously  per- 
sonate and  vote,  and  attempt  to  vote,  in  the  name  of  another  person,  other  than 
his  own  name,"  etc. 

The  latter  portion  of  the  first  count  was  held  defective,  in  that  it 
failed  to  state  that  the  defendant  voted  for  a  representative  in  con- 
,gress.  In  the  course  of  the  opinion,  in  reviewing  other  counts,  the 
court  said: 

''In  respect  to  the  third  count  of  the  indictment  but  little  need  be  said.  It 
is  clearly  sufficient,  for  it  charges  that  'at  said  election'  the  defendant  voted 
more  than  once  for  representative  in  congress.  Such  double  voting  is  made 
an  offense  by  the  statute.  The  only  question  that  could  arise  upon  the  third 
count  is  whether  the  words  of  the  first  count,  referring  to  the  election  had 
and  held  on  the  8th  day  of  November,  1892,  for  representative  in  congress,  can 
he  drawn  through  the  second  count,  into  the  third  count,  by  the  words,  *at 
tbe  said  election.'  As  the  election  named  in  the  first  count  is  the  only  one 
specifically  described  in  the  indictment,  there  can  be  no  doubt  that  the  words, 
'at  said  election/  in  the  third  count,  refer  to  the  election  described  in  the  first 
-count" 

The  present  indictment,  tested  by  this  decision,  is  clearly  sufficient. 

2.  It  is  claimed  that  the  counts  from  23  to  46  are  defective  in  their 
Avennents  as  to  the  time  when  the  acts  are  alleged  to  have  been 
^lommitted.  They  vary  as  to  the  day  and  month.  The  one  heretofore 
<luoted  alleges  "that  said  William  G.  Peters,  on  the  11th  day  of  July, 
1895,"  etc.  The  contention  is  that  there  are  no  words  to  indicate 
that  by  the  figures  "1895"  is  meant  "the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-five."  The  ancient  rule  as  to  the 
necessity  of  designating  the  era  rested  upon  the  fact  that  two  periods 
were  then  in  vogue  in  computing  time,  viz.  the  reign  of  the  king  and 
the  Christian  era,  and  unless  the  one  or  the  other  were  designated 
the  time  would  be  uncertain.  This  rule  was  therefore  upheld  with 
g^esit  strictness,  and  a  failure  to  observe  it  was  held  to  be  fatal. 
But  in  the  United  States  no  such  reason  exists,  and  the  rule  (although 
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it  was  adopted  and  followed  by  some  of  the  earlier  decisions  in  thu 
country)  should  not  be  applied,  unless  made  a  requirement  by  stat 
ute.  ^'Cessante  ratione  legis,  cessat  ipsa  lex."  When  a  year  is  statec 
it  is  not,  therefore,  necessary  to  the  validity  of  the  indictment  thai 
the  era,  as  "in  the  year  of  our  Lord,"  or  the  term  "anno  Domini,* 
or  "A.  D.,"  should  be  added  thereto,  because  the  Christian  era  wil 
be  understood  from  the  mere  statement  of  the  year  in  Arabic  figures 
Com.  V.  Doran,  14  Gray,  37,  38;  Engleman  v.  State,  2  Ind.  91,  93 
State  V.  Gilbert,  13  Vt.  647,  651;  Smith  v.  State,  58  Miss.  867,  871 
Hall  V.  State,  3  Ga.  18,  22. 

In  Engleman  v.  State  the  court  said: 

"It  is  a  fact,  historically  known,  that  Christian  nations  have  generanj 
adopted  the  Gregorian  calendar,  numbering  the  years  from  the  birth  of  Christ 
This  is  a  Christian  state,  and  has  adopted  the  same;  and  when  a  year  is  men 
tioned  in  our  legislative  or  Judicial  proceedings,  and  no  mention  is  made  of  the 
Jewish,  Mahometan,  or  other  system  of  reckoning  time,  all  understand  ttu 
Christian  calendar  to  be  used.  For  example,  the  constitution  of  the  Unitec 
States  declares  that  the  importation  of  certain  persons  shall  not  be  prohibited 
before  the  year  eighteen  hundred  and  eight,  and  that  of  Indiana  declares  thai 
Corydon  shall  be  the  seat,  of  government  till  eighteen  hundred  and  twenty 
five.  These  are  important  documents,  demanding  the  greatest  certainty  anc 
precision  of  statement,  yet  whoever  heard  of  any  person  contending  that  th< 
year  of  the  union  was  meant  in  one  of  these  instances,  and  the  year  of  th< 
state  in  the  other?  To  hold  an  indictment  bad  for  the  omission  of  the  words 
in  question  can  never  be  necessary  to  the  safety  of  any  of  the  rights  of  tin 
accused,  and  would  tend  to  bring  odium  on  Judicial  proceedings." 

3.  The  objections  urged  that  certain  counts  are  defective,  becau» 
they  do  not  charge  Peters  as  a  principal,  are  without  merit,  in  fad 
or  in  law.  The  indictment  is  drawn  against  William  G.  Peters,  anc 
no  one  else.  He  is  the  principal;  the  only  person  accused  of  commit 
ting  the  crime.  It  was  drawn  so  as  to  cover  almost  every  conceivabU 
state  of  facts  that  might  be  elicited  at  the  trial.  Several  of  the  counti 
allege  that  Peters  in  person  made  the  entries  which  are  alleged  to  hi 
false;  others  charge  that  he  willfully  and  feloniously  caused  and  pro 
cured  the  entries  to  be  made  by  one  A.  L.  Andrus,  who  was  a  clerk 
of  the  banking  association;  another,  that  he  willfully  and  felonious!} 
caused,  directed,  and  procured  the  entries  to  be  made  by  one  D.  A 
Young,  who  was  a  clerk  and  bookkeeper  of  said  association,  under  the 
control  of  Peters  as  cashier.  It  necessarily  follows  that  the  conten 
tion  of  counsel  that  these  counts  do  not  state  facts  which,  if  true,  make 
the  said  Peters  guilty  as  principal,  is,  as  before  stated,  wholly  with 
out  merit.  He  is  as  guilty  if  he  directed  false  entries  to  be  made 
by  the  clerk  or  bookkeeper  as  if  he  made  the  entry  in  person. 

In  Cochran  v.  U.  S.,  supra,  relied  upon  by  the  plaintiff  in  error,  the 
indictment  was  against  the  president  and  cashier  of  the  bank,  and  the 
language  of  the  opinion  had  reference  to  that  particular  state  of  the 
facts. 

In  Agnew  v.  U.  S.,  165  U.  S.  36,  52,  17  Sup.  Ct.  235,  241,  the  truf 
rule  upon  this  subject  is  clearly  stated  in  an  instruction,  which  wai 
approved  by  the  court,  and  reads  as  follows: 

"The  crime  of  making  false  entries  by  an  officer  of  a  national  bank,  with 
the  Intent  to  defraud,  defined  in  the  Revised  Statutes  of  the  United  States 
(section  5209),  Includes  any  entry  on  the  books  of  the  bank  which  is  Inten- 
tionally made  to  represent  what  is  not  true  or  does  not  exist,  with  the  intent 
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either  to  deceive  Its  officers  or  to  defraud  the  association.  The  crime  may 
be  committed  personally  or  by  direction.  Therefore  the  entry  on  a  slip  upon 
tlie  books  of  the  banlv,  if  the  matter  contained  in  that  deposit  slip  is  not  true. 
Is  a  false  entry.  If  the  statement  made  upon  the  deposit  slip  is  false,  the  entry 
of  it  in  the  bank,  and  the  books  of  the  bank,  is  false." 

As  the  verdict  of  guilty  was  rendered  upon  all  the  counts,  and  the 
sentence  did  not  exceed  that  which  might  properly  have  been  imposed 
upon  conviction  under  any  single  count,  such  sentence  is  good  if  any 
sach  count  is  found  to  be  suflftcient.  Claassen  v.  U.  S.,  142  U.  S.  140, 
12  Sup.  Ct.  169;  Evans  v.  U.  S.,  153  U.  S.  584,  595,  G09,  14  fc^up.  Ct. 
934,  939.  The  other  objections  to  the  indictment  need  not,  in  the 
light  of  what  has  already  been  said,  be  discussed. 

4.  It  is  argued  that  the  court  erred  in  overruling  the  special  plea 
of  the  defendant,  because  no  issue  in  law  was  joined  as  to  said  plea. 
We  have  heretofore  copied  the  proceedings  in  full  in  relation  to  this 
so-called  "special  plea."  By  reference  thereto,  it  will  be  observed 
that  the  plea  is  not,  in  form  or  substance,  like  the  ordinary  plea  **of 
a  former  acquittal.'"  It  is  simply  a  motion  to  discharge  the  defendant 
from  custody,  and  exonerate  his  bond.  As  was  said  by  the  learned 
circuit  judge:  '*It  referred  solely  to  proceedings  which  had  been  had 
in  the  court  in  which  the  cause  was  pending,  and  concerning  which 
the  court  needed  no  evidence,  and  could  take  none.  The  only  ques- 
tion presented  by  the  plea  was  a  question  of  law."  It  was  not  a  ques- 
tion of  fact,  to  be  disposed  of  by  a  jury.  This,  of  itself,  seems  to  us  to 
be  suflBcient  to  sustain  the  action  of  the  court  in  denying  the  motion 
or  plea.  But  the  case  need  not  rest  on  that  alone.  It  is  true  that 
the  record  shows  that  "no  demurrer  nor  traverse  to  said  special  pleas 
was  filed  by  the  government."  In  the  light  of  the  facts  in  regard  to 
the  proceedings,  it  was  not  necessary.  But  the  recoi*d  also  shows  that 
"the  sufficiency  of  said  plea  was  passed  upon  by  the  court  on  the 
objection  of  the  district  attorney  to  its  sufficiency,  made  in  open  court, 
and  the  defendant's  counsel  made  no  objection  to  its  consideration  by 
the  court."  And  thereafter,  "without  any  further  action  taken,  or 
any  other  disposition  of  the  special  pleas  hereinbefore  mentioned,  and 
without  objection  from  the  defendant  or  his  counsel  on  that  ground, 
a  jurj'  was  duly  impaneled  and  sworn  to  try  said  cause  on  the  issues 
raised  and  joined  by  the  defendant's  plea  of  not  guilty."  These  quo- 
tations from  the  record  clearly  show  that  the  plaintiff  in  error  waived 
his  right,  if  any  he  ever  had,  to  have  his  so-called  "special  pleas''  other- 
wise disposed  of  before  proceeding  to  a  trial  upon  the  merits.  In 
view  of  the  facts  set  forth  in  the  record,  it  cannot  truthfully  be  said 
that  he  has  been  deprived  of  the  legal  right  to  have  his  plea  disposed 
of  according  to  established  legal  rules. 

The  case  of  Com.  v.  Merrill,  8  Allen,  545,  is  not  in  opposition  to 
the  conclusion  we  have  reached  upon  this  question.  There  the  de- 
fendant pleaded  a  former  conviction  to  two  indictments.  When  the 
case  was  called  for  trial,  the  defendant  objected  that  the  district 
attorney  had  filed  no  replication  or  demurrer  to  the  plea,  and  that  there 
was  no  issue  to  be  tried.  The  court,  in  the  course  of  the  opinion, 
said: 

"This  defendant  was  called  to  trial  before  the  Jury  on  tlie  indictments  and 
his  two  pleas  thereto,  and  was  reiiuired,  against  his  objection,  to  give  evl- 
36  C.C.A.-8 
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dence  in  support  of  his  special  plea,  though  there  was  no  Issue  thereon:  and 
the  Judge,  on  hearing  that  evidence,  ruled  that  it  did  not  support  the  plea, 
and  thereupon  ordered  that  the  trial  proceed  upon  the  plea  of  not  guilty. 
The  judge  treated  the  special  plea  as  If  it  were  before  him  on  demurrer  and 
Joinder.  ♦  ♦  ♦  The  defendant  had  a  right  to  a  trial  of  his  sixn-ial  pleaa 
according  to  legal  rules,  and,  as  he  did  not  waive  that  right,  a  majority  of  the 
court  are  of  opinion  that  he  has  suffered  a  legal  injury  by  being  deprived  ol 
such  trial." 

Here,  the  plea  was  made  in  the  form  of  a  motion.  The  defendant 
made  no  objections  to  the  conrse  pursued  by  the  court,  and  waived  hie 
right,  if  any  he  had,  by  consenting  to  go  to  trial  upon  his  plea  of  not 
guilty.    The  assignments  of  error  upon  this  point  are  not  well  taken. 

5.  In  connection  with  the  point  last  discussed,  it  is  claimed  that 
the  verdict  of  the  jury  on  the  first  trial  amounted  to  an  acquittal, 
and  that  the  court  erred  in  refusing  to  discharge  the  defendant.  The 
language  of  the  verdict  cannot  be  legally  construed  so  as  to  sustain 
the  position  contended  for  by  the  plaintiff  in  error,  that  it  is  only  a 
special  verdict,  and  does  not  aflSrmatively  show  that  the  defendant 
made  the  entries  in  the  returns  to  the  comptroller  of  the  currency, 
and  in  the  books  of  the  bank,  with  the  intent  to  deceive  the  bank  ex- 
aminer or  comptroller.  It  is  a  contortion  of  the  language,  unjusti- 
fiable by  any  known  rule  of  interpretation,  to  assert,  as  counsel  does, 
that  the  only  effect  of  the  verdict  is  as  if  it  read:  **We  find  the  de- 
fendant guilty  as  charged  in  the  indictment  to  this  extent:  that  he 
falsified  the  returns  to  the  comptroller,  and  also  the  books  of  the 
bank."  No  such  limitation  can  be  injected  into  the  verdict.  The 
verdict  was  general,  not  special.  The  jury  found  "the  defendant, 
William  G.  Peters,  guilty  as  charged  in  the  indictment,  in  falsifying 
the  returns  to  the  comptroller  of  the  currency,  and  also  books  of  the 
Columbia  National  Bank."  The  indictment,  in  the  counts  from  23 
to  46,  inclusive,  consisted  of  four  distinct  charges:  (1)  Timt  defend- 
ant made  a  certain  entry  in  the  books  of  the  bank  or  reports  to  the 
comptroller;  (2)  that  the  entry  so  made  by  the  defendant  was  false; 
(3)  that  defendant  knew  it  was  false  when  he  made  it;  (4)  that  such 
entry  was  made  by  defendant  with  intent  to  deceive  the  bank,  or  (in 
the  case  of  the  reports)  with  intent  to  deceive  the  comptroller  of  the 
currency.  As  to  these  counts,  the  jury  found  the  defendant  guilty  as 
charged  in  the  indictment.  The  other  counts  (from  1  to  22,  inclu- 
sive) charged  the  acts  to  have  been  committed  by  the  defendant  **with 
intent  to  injure  and  defraud  the  association,"  and  upon  these  counts 
the  jury  did  not  agree.  These  counts  before  the  second  trial  were 
dismissed.  It  is  apparent,  from  this  plain  statement  of  the  facts, 
that  the  court  did  not  err  in  refusing  to  discharge  the  defendant 
upon  the  counts  from  No.  23  to  46,  inclusive.  Further  comment  is 
unnecessary.  But  it  is  deemed  proper  to  say  that  the  recent  case 
of  Selvester  v.  U.  S.,  170  U.  S.  262,  18  Sup.  Ct.  580,  might  be  exam- 
ined with  profit  In  that  case  the  plaintiff  in  error  was  indicted  for 
alleged  violation  of  Rev.  St.  §  5457.  The  indictment  contained  four 
counts.  The  first  charged  the  unlawful  possession  of  two  counterfeit 
half  dollars;  the  second,  the  illegal  passing  and  uttering  of  the  same; 
the  third,  the  unlawful  passing  and  uttering  of  three  pieces  of  like 
nature;   and  the  fourth,  the  counterfeiting  of  five  like  coins.    The 
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record  shows  that,  after  the  jury  had  retired,  they  returned  into  court, 
and  stated  that,  while  they  were  agreed  as  to  the  first  three  counts, 
they  could  not  do  so  as  to  the  fourth,  and  the  court  was  asked  if  a 
verdict  to  that  effect  could  be  lawfully  rendered.  They  were  in- 
structed that  it  could  be,  and  thereafter  returned  a  verdict  as  fol- 
lows: *We,  the  jury,  find  James  Selvester,  the  prisoner  at  the  bar, 
guilty  on  the  first,  second,  and  third  counts  of  the  indictment,  and 
disagree  on  the  fourth  count  of  the  indictment," — which  verdict  was 
received  and  the  jury  discharged.  All  the  justices  agreed  that  the 
failure  of  the  jury  to  return  a  verdict  on  the  fourth  count  did  not  affect 
the  validity  of  the  verdict  rendered  on  the  other  counts,  or  the  liability 
of  the  defendant  to  be  sentenced  on  that  verdict.  The  majority  of 
the  court,  after  reviewing  many  authorities,  were  of  the  opinion  that 
where  the  jury  rendered  a  verdict  of  guilty  on  some  of  the  counts, 
and  the  verdict  was  silent  as  to  the  other  count;  the  discharge  of  the 
jury  would  amount  to  a  second  jeopardy  as  to  the  charge  with  refer- 
ence to  which  the  jury  had  been  silent.  They  added:  ^'But  such, 
obviously,  is  not  the  case  where  a  jury  have  not  been  silent  as  to  a 
particular  count,  but  where,  on  the  contrary,  a  disagreement  is  form- 
ally entered  on  the  record.  The  effect  of  such  €ntry  justifies  the  dis- 
charge of  the  jury,  and  therefore  a  subsequent  prosecution  for  the 
offense  as  to  which  the  jury  has  disagreed,  and  on  account  of  which 
it  has  been  regularly  discharged,  would  not  constitute  second  jeop- 
ardy." A  minority  of  the  court  were  of  opinion  that,  the  defendant 
having  been  sentenced  under  the  counts  upon  which  he  was  found 
guilty,  the  effect  of  such  conviction  and  sentence  disposed  of  the 
whole  indictment,  and  operated  as  an  acquittal  upon  the  count  on 
which  the  jury  failed  to  agree.  The  court  did  not  err  in  overruling 
the  motion  of  the  plaintiff  in  error  in  arrest  of  judgment. 

6.  We  are  now  brought  to  a  consideration  of  the  alleged  errors 
occurring  during  the  second  trial.  It  is  claimed  that  the  record 
does  not  affirmatively  show  that  the  defendant  was  present  at 
**every  step  of  the  trial."  We  will  again  look  at  the  record,  and 
ascertain  the  facts  upon  which  this  claim  is  made.  The  record 
made  on  the  9th  day  of  November,  1897,  reads  as  follows: 

*^ow,  on  this  day,  this  cause  came  rejoilarly  on  to  be  heard;  Wilson  R. 
Oay,  Esq..  United  States  attorney,  and  Charles  B.  aaypool,  Esq.,  assistant 
tFnlted  States  attorney,  appearing  for  the  prosecution,  and  D.  W.  Coiner  and 
W.  H.  Bogle,  Esqs.,  appearing  for  the  defendant.  ♦  ♦  ♦  Counsel  for  each 
side  harlng  announced  their  readiness  for  trial  on  the  remaining  counts  of 
said  indictment,  a  jury  was  called,  and  the  following  named  persons  were 
examined  and  duly  sworn  to  try  the  case:  ♦  ♦  ♦  Thereupon  the  trial 
duly  proceeded  untU  the  hour  of  adjournment  when,  by  consent,  the  jury  was 
admonished  by  the  court,  and  allowed  to  separate  until  the  incoming  court 
to-morrow  morning." 

The  record  made  on  the  12th  day  of  November,  1897,  after  stat- 
ing the  presence  of  the  judge,  reads  as  follows: 

**Now.  on  this  day,  this  cause  came  on  for  further  trial.  The  jury  having 
heen  called,  the  trial  duly  proceeded  to  the  conclusion;  whereupon,  after  argu- 
ment of  counsel,  the  jury  was  duly  charged  by  the  court,  and  retired  for  de- 
liberation upon  its  verdict;  and  thereupon,  after  due  deliberation,  the  jury 
returns  into  open  court,  and,  having  been  called,  in  the  presence  of  the  de- 
fendant, present  to  the  court  a  verdict,  hi  the  words  and  figures  foUowing." 


Digiti 


zed  by  Google 


6  86  C.  C.  A.  REPORTS. 

These  are  the  only  entries  in  the  record  referred  to  by  counsel. 

is  claimed  that  the  record  of  the  proceedings  on  November  9th 
)es  not  show,  except  by  inference,  that  the  plaintiff  in  error  (de- 
ndant  in  the  court  below)  was  present  when  the  jury  was  ex- 
nined,  and  sworn  to  try  the  case,  and  that  the  record  on  Novem- 
?r  12th  fails  to  show  his  presence  while  the  testimony  was  being 
itroduced,  or  at  the  time  when  the  instructions  were  given  to 
le  jury.  No  principle  of  law,  relating  to  criminal  procedure,  is 
itter  settled  than  that,  in  felony  cases,  nothing  should  be  done 
I  the  absence  of  the  prisoner.  It  is  his  unquestioned  right  '*to 
?  confronted  with  his  accusers  and  witnesses."  He  has  the  legal 
ght  to  be  present  when  the  jury  are  hearing  his  case,  and  at  all 
mes  during  the  proceeding  of  the  trial,  when  anything  is  done 
hich  in  any  manner  affects  his  right;   and,  as  a  general  rule,  it 

undoubtedly  true  that,  when  his  personal  presence  is  necessary 

>  protect  his  rights,  the  record  ought  to  show  the  fact  of  his 
pesence.  Lewis  v.  U.  S.,  146  U.  S.  370,  372,  13  Sup.  Ct.  136,  and 
ithorities  there  cited.  It  is  the  duty  of  clerks  to  see  that  the 
jcord  speaks  the  truth  concerning  this  fact  as  well  as  others 
jcurring  during  the  trial.  A  strict  observance  of  these  rules  by 
le  ministerial  officers  charged  with  this  duty  would  certainly 
5nd  to  relieve  the  courts  of  much  trouble  and  annoyance.  But 
hat  must  the  record  show?  What  entry  must  be  made?  In  gen 
•al  terms,  it  may  be  stated  that  the  minutes  of  the  court  should 
Qflrmatively  show  everything  which  is  essential  to  the  validity  of 

criminal  trial.  The  record  of  each  day  should  show  the  pres- 
ice  of  the  court  and  its  officers,  of  the  respective  attorneys,  of  the 
rfendant,  and  of  the  jury,  and  then  state  the  proceedings  in 
le  order  of  their  occurrence.  We  must  not  be  understo^  as 
itimating  that,  if  the  proceedings  are  not  entered  in  this  precise 
>rm,  the  record  would  be  defective,  but  simply  as  suggesting  a 
roper  form  of  keeping  the  minutes.  Every  case  must,  of  course, 
and  or  fall  by  its  own  particular  facts,  as  shown  by  the  record, 
/^hen  the  record  does  affirmatively  show  that  the  defendant  was 
resent,  it  is  unnecessary  to  repeat  that  fact  "at  every  step"  which 

taken  during  the  day.  It  would  be  absurd  to  require  that  every 
me  a  witness  is  sworn,  a  motion  made,  a  ruling  announced,  an 
[ception  noted,  an  instruction  given,  leave  of  the  court  for  a  juror 

>  retire  in  charge  of  an  officer  for  a  few  minutes,  or  any  other 
ep  taken,  an  entry  in  the  journal  must  affirmatively  show  that 
he  defendant  was  then  and  there  personally  present."  The  law 
iver  requires,  even  in  a  criminal  trial,  vain  and  useless  things 

>  be  done.  Our  attention  Bas  not  been  called  to  any  case  which 
)lds  that  a  record  which  omits  noticing  the  presence  of  the  de- 
ndant  "at  every  step"  taken  during  the  day  when  his  presence^ 
\  in  the  present  case,  was  once  regularly  entered  in  the  minutes, 

insufficient.  All  the  cases  which  discuss  this  question  hold 
lat  the  fact  of  the  defendant's  presence  need  not  be  repeated  at 
Lch  recorded  step.  Jeffries  v.  Com.,  12  Allen,  145,  154;  Grimm  v. 
pople,  14  Mich.  301,  308;  State  v.  Wood,  17  Iowa,  19,  21;   Folden 

State,  13  Neb.  328,  332,  14  N.  W.  412;  State  v.  Lewis,  69  Mo.  92, 
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96;  Territory  v.  Yarberry,  2  N.  M.  391,  457;  Irvin  v.  State,  19  Fla. 
872,  891;  Lawrence  v.  Com.,  30  Grat.  845,  851;  Cluverius  v.  Com., 
81  Va.  787,  848;    Stephens  v.  People,  19  N.  Y.  549,  552;    State  v. 
Craton,  28  N.  C.  165,  168;  Schirmer  v.  People,  33  111.  276,  284. 
As  was  said  in  Palmquist  v.  State  (Fla.)  11  South.  521: 

"It  is  not  indispensable  that  the  record  should  show,  by  a  direct  affirmative 
recital,  the  personal  presence  of  the  accused  at  each  and  every  step  taken  in 
the  trial,  although  such  presence  is  necessary.  This  fact  will  sufficiently  ap- 
pear if  the  record  affirmatively  shows  either  expressly  or  by  reasonable  in- 
tendment, or  in  substance,  that  he  was  present  in  person  during  the  trial." 

In  State  v.  Lewis,  the  court  said : 

'It  is  also  alleged  that  tlie  record  does  not  show  affirmatively  that  the  de- 
fendant was  present  when  the  verdict  was  rendered.  It  does  show  that  he 
was  present  at  the  opening  of  the  court,  on  the  day  the  verdict  was  rendered. 
It  never  was  decided  by  this  court  that  the  record  must  affirmatively  show 
tliat  the  defendant  is  present  at  every  hour  of  the  day,  or  at  every  step  of 
the  proceeding  on  that  day.  It  is  sufficient  that  he  was  present  when  the 
court  met,  and  his  absence  will  not  be  presumed." 

We  therefore  decline  to  indulge  in  the  presumption  that  the 
defendant  was  allowed  to  depart  after  his  presence  was  noted,  and 
that  he  remained  absent  during  the  balance  of  the  day,  or  that  he 
was  only  present  when  the  court  was  opened,  or  when  the  jury 
retired,  or  when  the  jury  returned  with  a  verdict,  as  the  case  may 
be.  It  is  just  as  necessary  to  show  that  the  jury  and  the  judge 
were  present  during  the  trial  as  it  is  to  show  that  the  defendant 
was  present,  but  their  presence  need  not  be  repeated  "at  every 
step'  of  the  proceedings.  The  presumption,  if  any  is  to  be  in- 
dulged in,  would  be  that  a  presence,  once  noted,  continues  at  least 
during  the  entire  day.  Without  further  elaboration,  our  conclu- 
sion is  that  the  point  urged  by  counsel  is  without  any  foundation 
in  the  facts,  as  shown  by  the  record;  that  it  cannot  be  sustained 
upon  any  substantial  reason;  and  is  not  supported  by  authority. 

7.  It  is  contended  that  the  court  erred  in  permitting  the  gov- 
ernment to  ask  and  prove  by  its  witness  A.  D.  Andrus  that  he 
had  testified  at  the  first  trial  that  certain  entries  alleged  to  be 
false,  in  the  books  of  the  bank,  were  in  the  handwriting  of  the 
defendant.  The  witness  Andrus  was  the  teller  of  the  bank.  He 
testified,  generally,  that  he  was  familiar  with  the  handwriting  of 
Mr.  Peters.  When  questioned  as  to  who  made  the  figures  '*20r 
which  appeared  in  the  bank^s  books,  whereby  a  certain  entry  was 
changed,  opposite  the  words,  "Gold  in  vault,"  from  "200,"  which 
was  in  the  handwriting  of  the  witness,  to  "20,200,"  he  said:  "I 
am  not  certain  whose  figures  they  are.  ♦  ♦  ♦  j  would  not 
like  to  state  positively  about  it.  *  *  ♦  I  should  say  they  look 
ver^'  much  like  his  [Peters']  figures."  The  figures  in  the  record 
opposite,  "Silver  in  tray,"  which  were  in  the  witness'  handwriting, 
were  "2,838.05,"  and  were  changed  by  placing  a  figure  "2"  in  front 
thereof,  so  as  to  read  "22,838.05."  When  asked  as  to  whose  hand- 
writing this  first  figure  "2"  was,  he  said:  *^  do  not  know.  I  think 
it  resembles  his  [Peters']  writing.  I  suppose  any  one  could  make 
a  figure  *2'  good  deal  like  that."  Another  entry  in  the  book,  which 
was  made  by  the  witness,  of  "2,775.02,"  was  changed  by  making  a 
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figure  "3"  in  front,  so  that  it  would  read  "32,775.02.'*  When  as 
in  whose  handwriting  the  figure  "3"  was,  he  said:  ^  am  not 
tain  whose  that  is."  And  as  to  whether  it  resembled  Mr.  Pet 
figures,  he  said:  "I  think  it  resembles  it  somewhat."  In  replj 
similar  questions  concerning  the  figures  that  had  been  chan 
in  the  books,  the  witness  said:  ^1  think  it  looks  very  much  like 
Peters'  figures.  ♦  ♦  ♦  i  think  it  is  in  the  same  handwril 
that  the  rest  of  those  other  figures  were  that  I  testified  to  h 
Resembles  those."  "Q.  And  that  is  whose?  A.  Resembles 
Peters'  handwriting."  The  witness  was  then  asked  if  he  did  i 
at  a  former  trial,  with  reference  to  these  same  entries  and  chan( 
^'testify  positively  that  those  figures  were  in  Mr.  Peters'  hand^ 
ing."  The  witness  answered:  *^  remember  testifying  that  sc 
figures  in  this  book  were  in  his  handwriting,  but  I  don't  rem^ 
ber  whether  it  was  this  figure  or  not"  Then  certain  entries  "m 
pointed  out  to  him,  and  his  testimony  at  the  former  trial  y 
read,  where  he  had  positively  testified  that  the  added  figures  v 
in  Mr.  Peters'  handwriting.  The  witness  in  reply  said:  *^' 
I  think  that  is  my  testimony,  if  it  was  all  taken  down  correct) 
We  have  made  this  somewhat  extended  reference  to  the  ans^ 
given  by  the  witness  for  the  purpose  of  showing  that  the  quest 
as  to  his  testimony  at  the  former  trial  was  not  asked  for  the  p 
pose  of  impeaching  the  witness,  as  claimed.  It  did  not  tend 
impeach  him,  for  he  did  not  at  the  present  trial  at  any  time  st 
that  the  changes  were  not  made  in  the  handwriting  of  Mr.  Pete 
It  was  not  allowed  for  the  purpose  of  refreshing  the  memory 
the  witness.  True,  this  was  attempted  to  be  done,  but  the  co 
promptly  and  properly  said  to  counsel:  "You  cannot  refresh 
memory  of  the  handwriting  by  what  he  testified  to  at  the  fom 
trial.  You  must  test  his  knowledge  of  the  handwriting  at  1 
present  time."  Again,  the  court  said:  "He  can  refresh  his  mi 
ory  of  that  handwriting  by  examining  the  figures,  or  examini 
Mr.  Peters'  known  or  admitted  writing  or  figures."  And  the 
amination  of  the  witness  then  proceeded  upon  the  lines  sugges 
by  the  court  The  case  does  not,  therefore,  fall  within  the  rn 
announced  in  Putnam  v.  U.  S.,  162  U.  S.  687,  694,  16  Sup.  Ct.  9 
which  relate  solely  to  the  fact  that  the  former  testimony  would 
inadmissible  for  the  purpose  of  refreshing  the  memory  of  the  \ 
ness.  The  questions  asked  the  witness  were  leading.  But, 
was  said  in  St.  Clair  v.  U.  S.,  154  U.  S.  134,  150,  14  Sup.  Ct  10 
1008:  "In  such  matters,  much  must  be  left  to  the  sound  discret 
of  the  trial  judge,  who  sees  the  witness,  and  can  therefore  del 
mine,  in  the  interest  of  truth  and  justice,  whether  the  circumst 
ces  justify  leading  questions  to  be  propounded  to  a  witness  by  1 
party  producing  him."  8  Enc.  PI.  &  Prac.  86,  and  authorit 
there  cited. 

8.  The  next  contention  on  behalf  of  the  plaintiff  in  error  is  tl 
the  court  erred  in  admitting  in  evidence  the  cashbook  of  John 
Hedges,  county  treasurer  of  Pierce  county.  Like  contentions  i 
also  made  as  to  the  admission  of  the  books  of  J.  W.  McCauley,  ci 
treasurer,  and  of  the  books  of  the  German-American  Bank.    The 
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alleged  errors  will  therefore  be  considered  together,  selecting  the 
one  relating  to  the  entry,  "J.  B.  Hedges,  special,"  as  being  the  most 
favorable  to  the  plaintiff  in  error,  for  principal  discussion. 

The  entries  which  are  alleged  in  the  indictment  in  counts  from 
23  to  46,  inclusive,  to  be  false,  and  the  reports  of  the  same  as 
made  to  the  comptroller  of  the  currency,  which  are  likewise  alleged 
to  be  false,  concern  three  principal  transactions:  (1)  That  a  pre- 
tended deposit  was  entered  as  having  been  made  by  the  German- 
American  Safe-Deposit  &  Savings  Bank  with  the  Columbia  Na- 
tional Bank,  in  the  sum  of  f  20,000,  on  July  10,  1895;  (2)  the  other 
two  transactions  relate  to  the  alleged  deposits  of  $10,000  each  in 
the  name  of  "J.  B.  Hedges,  special,''  and  in  the  name  of  "J.  W. 
McCauley,  special'';  and  it  was  contended  at  the  trial  by  the  gov- 
erament  that  no  such  deposits  were  in  fact  ever  made. 

In  one  of  the  counts  of  the  indictment  it  was  charged  that,  in 
order  to  make  a  favorable  showing  of  the  condition  of  the  bank 
on  the  28th  of  September,  1895,  in  response  to  a  call  of  the  comp- 
troller of  the  currency,  false  entries  were  made,  as  of  the  25th, 
to  show  that  upon  that  date  J.  B.  Hedges  deposited  $10,000  "spe- 
cial," which  was  drawn  out  by  him  on  the  30th  of  September,  1895, 
and  that  on  the  26th  day  of  September,  1895,  J.  W.  McCauley  de- 
posited f  10,000  "special,"  which  was  drawn  out  by  him  on  the 
30th  day  of  September,  1895.  And  under  various  other  counts  the 
defendant  was  charged  with  alterations  of  the  books  to  make  it 
appear  that  |20,000  was,  by  such  deposits,  added  to  the  sum  total 
of  the  cash  on  hand  in  the  bank.  J.  B.  Hedges,  with  reference  to 
these  matters,  was  called  as  a  witness  on  the  part  of  the  govern- 
ment, and,  among  other  things,  testified  as  follows: 

"I  was  living  in  Tacoma  on  September  25,  1895.  I  knew  of  the  existence 
of  the  Columbia  National  Banls.  I  don't  remember  wlietlier  on  tiie  2otli  day 
of  September,  1895,  I  made  a  deposit  in  the  Columbia  National  Banl^,  *J.  B. 
Hedges,  special,'  $10,000,  or  not.  I  had  no  such  amoimt  of  my  own  personal 
money  on  deposit.  I  have  made  a  number  of  deposits  such  as  'J.  B.  Hedges, 
special,'  but  I  don't  know  whether  I  made  a  deposit  on  that  date  or  not 
I  don't  remember  how  it  would  be  marked.  I  did  have  money  entered  to  the 
account  of  'J.  B.  Hedges,  special.'    I  do  not  remember  the  dates  nor  the  time. 

*  •  •  In  making  dei)osit8  of  that  kind,  I  would  receive  a  deposit  slip,  which 
I  would  take  away  with  me.  and  hold  it  until  I  got  ready  for  the  money,  and 
go  and  get  the  money,  and  then  I  would  give  the  deposit  slip  to  the  officers 
of  the  bank,  and  they  would  give  me  the  money.  ♦  ♦  ♦  i  always  returned 
the  slip  and  took  the  money.  *  *  ♦  When  I  took  $10,000,  if  I  ever  did,  to 
any  \)ank.  during  the  fall  of  1895.  it  was  public  funds,— state,  county,  and 
different  funds  going  to  make  up  that  amount.  When  I  took  an  amount  like 
that  from  the  public  repositories,  I  would  go  and  put  it  in  my  own  name, 
'special,'  I  kept  no  record  at  all  of  it  In  my  office.    No  record  was  necessary. 

♦  ♦  *  If  the  records  of  the  bank  would  show  that  there  never  had  been, 
or  pretended  to  be,  more  than  one  deposit  in  my  name  marked.  'J.  B.  Hedges, 
special,'  that  would  not  refresh  my  memory,  or  aid  me  to  say  that  I  never 
had  made  any,  or,  if  at  all,  more  than  one;  it  would  have  no  weight  with  me." 

After  giving  this  testimony,  his  cashbook  as  county  treasurer  was 
produced;  and  after  he  had  testified  that  he  believed  the  book  to  be 
correct,  and  that  he  had  had  general  supervision  of  it  and  checked  it 
op,  and  had  therein  kept  the  transactions  of  his  oflflce,  he  was  allowed, 
over  the  objection  of  the  plaintiff  in  error,  to  testify  as  to  the  entries 
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of  his  books  on  September  24th  to  September  30th,  inclusive,  an 
from  this  evidence  it  did  not  appear  that  any  sum  of  |1 0,000  had  bee 
entered  upon  his  books,  either  a.s  deposited  in  the  bank,  or  as  draw 
from  the  cash  on  hand,  or  as  restored  to  the  cash  on  liand.  Aftc 
some  testimony  concerning  said  entries,  the  witness  adhered  to  hi 
former  testimony  in  regard  to  having  made  a  deposit  about  thi 
time,  and  again  stated  that,  if  such  deposit  was  made,  his  tefitimon 
concerning  the  same  would  not  in  any  way  be  affected  by  the  fa< 
that  no  entries  thereof  had  been  made  in  his  book. 

The  testimony  of  Mr.  Hedges,  county  treasurer,  and  of  Mr.  M( 
Cauley,  city  treasurer,  which  is  in  many  respects  similar  in  its  gei 
eral  character,  exhibits  upon  its  face,  to  use  a  mild  term,  a  most  r 
markable  and  extraordinary  transaction  on  the  part  of  these  oil 
cials,  intrusted,  as  they  were,  with  public  funds.  Neither  of  tb« 
witnesses  testified  positively  about  taking  the  sum  of  |10,000  to  tt 
Columbia  National  Bank,  or  to  Mr.  Peters,  the  cashier,  and  reeeivin 
a  deposit  slip  therefor  at  the  date  mentioned.  They  say  they  do  m 
remember;  might  have  done  so.  Both  were  unwilling  to  swear  poi 
itively  either  that  they  did  or  did  not  make  such  a  deposit  at  the  tim 
mentioned.    McCauley  testified: 

**To  save  my  life,  I  couldn't  tell  you  whether  I  made  a  deposit  of  $10,000  c 
not  I  would  not  say  that  I  did  not.  ♦  ♦  ♦  I  made  deposits,  and  too 
a  deposit  slip  made  out  by  the  cashier  and  delivered  to  me.  ♦  ♦  ♦  I  ha^ 
a  faint  recollection  that  I  did  make  one  or  more  deposits  in  the  Ck)lumbi 
National  Banlv,  and  received  a  deposit  slip  on  which  the  word  'special'  wa 
written,  but  I  would  not  testify  positively.  ♦  ♦  ♦  I  have  had  a  good  d« 
of  trouble  in  the  last  two  years,  ♦  ♦  ♦  and  my  memory  has  been  sook 
what  weakened." 

From  such  statements  it  is  apparent  that  the  United  States  attoi 
ney  was  surprised  at  the  general  trend  of  the  testimony  of  his  own  wii 
nesses,  and  sought,  in  various  ways,  to  bring  out  all  the  facts  regardin 
this  matter.  The  books  were  not  offered  as  substantive  eiidenc 
against  the  plaintiff  in  error,  but  were  introduced  and  allowed  for  th 
purpose  of  showing  what  the  witness  did  or  did  not  do  with  refei 
ence  to  this  money;  what  accounts  thereof  he  kept,  or  what  en  trie 
he  made,  if  any.  Courts  are  vested  with  much  discretion  in  the  a(] 
mission  of  testimony,  under  such  circumstances.  The  books  wer 
admissible  in  order  to  inform  the  jury  as  to  all  the  facts,  so  that  the. 
might  judge,  from  all  the  circumstances  and  surroundings,  of  th 
probabilities  or  improbabilities,  and  reasonableness  or  unreasonable 
ness,  of  the  statements  made  by  the  witness  that  he  might  have  mad( 
such  a  "special  deposit,"  although  he  could  not  positively  swear  tha 
he  did.  Tlie  government  had  the  right  to  have  the  witness  explaii 
all  the  facts,  so  that  the  jury  could,  from  the  whole  story,  ascertaii 
the  truth.  Tlie  object,  end,  and  aim  of  all  jury  trials  is  to  ascertaii 
the  truth;  and,  if  the  jury  has  the  right  (which  is  unquestioned)  t( 
take  into  consideration  the  witness'  manner  on  the  witness  stand.— 
his  hesitation  and  refusal  to  make  any  positive  statement,  for  warn 
of  recollection, — we  see  no  substantial  reason  why  they  might  nol 
consider  that  the  books  kept  under  his  supervision,  and  of  which  h( 
testified  he  believed  to  be  correct,  might  not  also  be  considered,  ir 
order  to  enable  them  to  determine  the  truth.    Was  it  reasonable  tc 
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believe,  from  all  the  testimony,  that  Hedges  did  make  a  special 
deposit  of,  and  took  a  deposit  slip  for,  $10,000  on  the  date  mentioned, 
\i1thont  making  any  note  thereof  on  his  own  books,  which  would  nat- 
urally be  supposed  to  speak  the  truth,  and  show  where  the  money 
of  the  county  could  be  found,  if  it  had  been  taken  away  and  depa« 
ited  in  a  bank  or  elsewhere?  Of  course,  the  witness  had  the  right 
to  explain  why  no  entry  was  made  upon  his  books;  and  the  jury  had 
the  right  to  consider  whether  the  explanation,  as  given  by  him,  was 
or  was  not  reasonable  and  satisfactory.  The  rule  against  impeaching 
one's  own  witness  has  never  been  extended  so  as  to  preclude  counsel 
from  eliciting  all  the  facts  from  the  witness,  even  though  some  of 
the  facts  thus  drawn  out  might  appear  to  be  inconsistent  with  some 
other  portions  of  his  testimony.  There  is  a  clear  distinction  as  to  the 
principles  of  law  which  prohibit  a  party  from  impeaching  his  own 
witness  and  the  right  of  a  partv  to  show  an  inconsistency  in  some 
portions  of  his  testimony.  In  Hickory  v.  U.  S.,  151  U.  S.  303,  309, 
14  Snp.  Ct.  334,  336,  the  court  said:  "The  party  so  surprised  may  also 
<show  the  facts  to  be  otherwise  than  as  stated,  although  this  inciden- 
rally  tends  to  discredit  the  witness."  See,  also,  1  Greenl.  Ev.  §§  443. 
444;  1  Thomp.  Trials,  §  515;  29  Am.  &  Eng.  Enc.  Law,  812,  and  au- 
thorities there  cited. 

9.  Finally,  it  is  claimed  that  the  court  erred  in  the  instructions 
given  to  the  jury.  On  this  point  numerous  objections  are  urged  and 
argued  at  gi'eat  length  by  counsel.  It  would  serve  no  useful  purpose 
to  notice  these  points  seriatim  or  to  discuss  the  same  in  extenso. 
As  before  stated,  the  contention  of  the  government,  from  the  begin- 
ning to  the  end  of  the  trial,  was  that  the  amounts  represented  by  the 
entries  alleged  to  be  false  had  never  been  deposited  in  the  bank. 
The  weight  of  the  evidence  sustains  this  contention.  The  teller,  book- 
keeper, clerks,  and  other  employes  of  the  bank,  whose  special  duties 
required  them,  either  to  handle  the  money  or  make  an  entry  thereof 
in  the  books,  testified  it  was  not  there.  They  did  not  see  it.  The 
accustomed  places  where  the  ordinary  deposits  were  kept  did  not  show 
«nny  such  amounts  at  the  time  indicated  by  the  entries  in  the  books  of 
the  bank  which  are  alleged  to  be  false.  The  plaintiff  in  error,  how- 
ever, testified  that  it  was  there,  and  he  had  the  right  to  have  instruc- 
tions given  covering  that  theory  of  the  case. 

Peters,  after  denying  that  he  personally  made  any  of  the  entries 
in  the  book  which  are  alleged  to  be  false,  testified  as  follows: 

"I  have  no  recoUection  of  this  deposit  of  twenty  thousand  doUars  that  ap- 
pears to  have  been  made  by  the  German-American  Bank  in  the  Columbia  Na- 
tional Bank  on  July  10,  1805.  I  have  not  now  the  least  recollection  about 
that  transaction.  •  •  ♦  When  I  made  the  reports,  I  believed  them  to  be 
true,  and  I  still  believe  it.  I  did  not  direct  any  of  those  entries  to  be  made 
by  any  one,  with  reference  to  this  twenty  thousand  dollars  deposit  by  the 
Oerman-American  Bank.'* 

Referring  to  the  account  of  "J.  B.  Hedges,  special,"  under  date  of 
September  25,  1895,  he  said: 

**That  deposit  of  $10,000  was  actually  made  by  Mr.  Hedges.  He  made  it 
on  the  date  It  is  shown  there,— the  25th.  I  recoUect  the  circumstances  under 
which  that  deposit  was  made.  I  remember  that  about  that  time,  or  a  few 
days  before,    •    ♦     ♦    I  went  up  to  Mr.  Hedges'  office,  and  had  a  talk  with 
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about  the  general  affairs  of  the  bank,  and  we  had  considerable  of  a  o 
Eitlon  regarding  the  business  of  the  bank,  particularly  with  reference 
ng  additional  money  for  the  bank.  *  *  *  At  that  time  I  suggesi 
If  It  was  convenient  for  him  that  I  would  like  to  have  him  make  an  i 
nal  deposit  anywhere  in  the  neighborhood  pf  ten  thousand  dollars.  ] 
•wards  made  this  deposit.  It  was  late  in  the  afternoon.  He  made  It 
coin.  I  gave  him  a  deposit  slip  as  evidence  that  the  deposit  had  be 
e.  ♦  ♦  •  When  he  brought  it  down  to  the  bank,  he  told  me  that 
It  want  it  In  a  few  days  again,  and  he  did  not  want  us  to  use  it  unlest 
me  necessary  for  us  to  do  so.  I  told  him  that  I  did  not  think  that 
Id  require  it,  and  that  I  would  not  use  it  unless  it  did  become  necessa 
♦  I  put  it  in  the  safe  of  the  bank.  I  don't  think  I  could  rememi 
reabouts  In  the  safe.  ♦  ♦  ♦  I  afterwards  paid  that  money  out  to  3 
ges,  somewhere  about  a  week  afterwards.— I  think  the  end  of  the  monU 

k^ith  reference  to  the  account  of  "J.  W.  McCaulej,  special,'* 
I: 

did  not  make  any  of  the  entries  of  that  transaction.  I  know  that  I 
auley  made  the  deposit  represented  by  that  entry.  He  made  It  with  o 
eshing  my  recollection  from  the  book,  I  would  say  that  he  made  It  on  1 
of  September.  I  had  a  similar  talk  with  him  as  that  I  had  with  3 
ges  with  reference  to  the  bank,  and  what  we  were  doing,  and  it  was 
onse  to  that  conversation  that  he  subsequently  made  the  deposit  I  ga 
the  slip  to  evidence  the  deposit  the  same  as  I  had  given  Mr.  Hed; 
made  the  deposit  in  gold  coin.  I  suppose  he  brought  it  in  a  gold-ct 
♦  ♦  ♦  I  suppose  it  was  about  the  same  as  stated  on  the  b« 
V.  McCauley,  special.*  When  it  was  fresh  in  my  memory,  I  did  cai 
les  of  those  accounts  to  be  made.  I  put  the  money  that  I  got  from  3 
auley  in  the  safe.  I  don't  have  any  particular  recollection  as  to  whe; 
Its  in  the  safe  I  put  it.  I  presume  it  was  in  the  same  form  as  when 
Ived  it  I  afterwards  paid  it  to  him  again.  ♦  ♦  ♦  I  returned  to  be 
hese  gentlemen,  Hedges  and  McCauley,  the  same  sacks  and  the  sai 
ey.  ♦  ♦  ♦  I  did  not  use  any  of  these  moneys  In  the  business  of  t 
I,  I  dldn*t  make  any  of  the  entries  upon  the  books  with  reference 
^r  of  these  transactions.  I  instructed  Mr.  Young  to  make  the  slips  a 
r  them  upon  the  books.  I  do  not  remember  the  date.  I  think  it  was 
or  two  after  we  received  it  ♦  •  ♦  I  didn't  give  him  this  direct! 
I  2  or  3  days  later.  I  can't  tell  you  why  I  did  not  make  it  out  that  nig] 
3t  didn't  I  didn't  think  to  make  It  out  at  that  time.  I  put  the  money 
safe.  I  didn't  hide  it.  It  was  not  necessary  to  hide  it.  I  could  i 
you  what  amount  of  money  the  bank  had  on  hand  before  I  got  tl 
ity  thousand  dollars.  *  *  *  I  mean  to  say  that  with  that  bank 
condition  I  might  have  In  the  safe  twenty  thousand  dollars  or  ten  th( 
i  dollars  from  the  night  of  the  25th,  and  ten  thousand  doUars  from  i 
it  of  the  26th,  and  not  think  to  tell  the  bookkeepers,  and  not  enter  It 
books,  until  two  or  three  days  afterwards,  and  then  have  the  book  enti 
ie.  Those  entries  were  not  made  for  the  purpose  of  having  the  bank  sh 
rger  amount  of  money  than  it  had,  nor  for  the  purpose  of  making  tb<>8e 
s  to  the  comptroller  of  the  currency.  I  probably  showed  the  twenty  th 
1  dollars  that  was  In  the  safe  to  McCauley  and  Hedges.  I  did  not  sb 
any  one  else." 

'he  charge  of  the  court  with  reference  to  these  transactions 
stantially  the  same.     We  copy  but  one,  which  is  as  follows 

Concerning  the  Hedges  transaction,  there  is  testimony  to  the  effect  tl 
particular  sum  of  ten  thousand  dollars  was  left  with  the  bank  by  J. 
ges,  for  which  he  received  a  deposit  slip  In  his  name,  marked  'sped 
with  the  understanding  between  him  and  the  defendant  that,  if  the  ba 
lid  need  to  use  the  money,  it  might  do  so.  You  are  to  determine  from  ^ 
ence  what  was  the  nature  of  the  use  that  was  so  permitted  to  be  mA 
if  the  evidence  convinces  you,  beyond  a  reasonable  doubt  that  the  i 
>ermitted,  and  as  understood  by  the  defendant,  was  to  make  a  sbowi 
aid  money,  if  necessary,  to  any  bank  examiner  or  officer  of  the  gove 
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ment,  as  if  the  same  were  money  belonging  to  the  funds  of  the  bank,  then 
you  are  instructed  that  the  entry  of  said  money  upon  the  books  of  the  bank, 
as  appears  in  the  evidence  in  this  case,  was  a  false  entry;  but  if  you  find 
that  the  use  so  permitted  was  that  the  money  was  to  be  considered  a  loan 
to  the  bank,  or  that  it  might  be  considered  a  loan  to  the  bank,  or  that  it  should 
be  mingled  with  the  funds  of  the  bank,  as  an  ordinary  deposit,  subject  to  with- 
drawal by  check,  in  the  ordinary  course  of  business,  the  entry  of  such  item 
on  the  books  would  be  lawful  and  proper." 

The  jary  could  not  have  been  misled,  as  counsel  claim,  by  the 
use  of  the  words,  "a  loan  to  the  bank,"  to  be  "mingled  with  it& 
funds,"  as  an  "ordinary  deposit"  These  words  were  used  to  illus- 
trate the  point  that,  if  the  money  was  left  with  the  bank  to  be 
used  by  it  in  its  legitimate  banking  business,  "the  entry  of  such 
item  on  the  books  would  be  lawful  and  proper/'  This  portion  of 
the  charge  was  certainly  as  favorable  to  the  plaintiff  in  error  as 
the  law  or  the  evidence  would  warrant.  It  was  the  character  of 
the  transaction,  not  the  name  given  to  it,  that  determined  its  true 
nature;  and  the  jury  were  to  decide,  from  all  the  facts,  whether 
the  acts  of  the  cashier,  in  making,  or  causing  to  be  made,  the 
entries  in  the  books  of  the  bank,  in  relation  thereto,  were  "honest" 
or  "criminal." 

It  is  argued  by  counsel  that  the  court  erred  in  giving  certain 
instructions,  one  inconsistent  with  the  other,  in  relation  to  the 
question  of  intent.  It  is  true  that  this  question  was  referred  to 
in  different  portions  of  the  charge.  The  court  seems  to  have 
taken  extra  pains  to  inform  the  jury  as  to  the  law  upon  that  sub- 
ject;  but  in  so  doing  there  was  no  uncertainty  or  inconsistency. 
The  intent  of  the  defendant,  as  charged  in  the  indictment,  must,, 
of  course,  be  proven,  either  by  direct,  positive,  or  independent  evi- 
dence, or  by  such  facts  and  circumstances  as  would  enable  the 
jury  to  draw  the  inference  of  guilt,  as  they  legitimately  are  allowed 
to  draw  other  inferences,  from  any  of  the  facts  in  evidence  which 
to  their  minds  fairly  prove  its  existence.  The  evidence  in  thia 
case  was,  notwithstanding  the  lack  of  memory  upon  the  part  of 
some  of  the  witnesses  for  the  government,  so  clear  as  to  leave 
no  reasonable  doubt  in  the  minds  of  the  jury  as  to  the  inferences- 
and  presumptions  which  naturally  flowed  from  it,  viz.  that  the 
offense  as  charged,  in  making  the  false  entry  on  the  books  of  th(v 
bank,  was  committed  by  the  plaintiff  in  error  herein  with  intent 
to  deceive  the  bank  examiner,  and  that  the  false  reports  made 
by  him  were  made  with  the  intent  to  deceive  the  comptroller  of  the 
currency.  The  charge  of  the  court  fairly,  in  language  to  which  no- 
possible  exception  could  be  taken,  submitted  this  question  to  the  jury. 
The  court  also  properly  charged  the  jury  that  "every  one  is  presumed 
to  intend  the  necessary  consequence  of  his  own  deliberate  act,  and  if 
you  believe  from  the  evidence  that  the  entries  described  in  the  indict- 
ment were  false,  and  that  the  defendant  made,  or  caused  them  to 
be  made,  and  that  the  necessary  result  of  such  entries  was  to  de- 
ceive the  examiner  by  the  entries  in  the  books,  then  the  defendant 
is  guilty  as  charged  under  that  count."  Is  it  not  reasonable  to 
presume  that  a  cashier  of  a  bank  who  wrongfully  makes  or  causes 
such  entries  to  be  made  intends  the  legitimate  consequences  of  hia 
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unlawful  act?  Is  it  not  manifest  from  ttie  entire  chargje  that  the 
jury  could  not  have  been  misled  by  the  language  used  in  another 
part  of  the  charge,  that  "any  and  every  false  entry  upon  the  books 
used  in  the  transaction  of  its  current  business  is  calculated  either 
to  mislead  its  officers  or  work  injury  to  the  bank"?  This  was  but 
a  general  statement.  Another  portion  of  the  charge  was  so  defi- 
nite and  direct  that  the  jury  could  not  possibly  have  been  misled. 
Among  other  things,  the  court  said: 

"The  counts  charging  the  defendant  with  making  false  entries  In  the  books 
of  the  bank  allege  that  such  entries  were  made,  or  caused  to  be  made,  by  the 
defendant  with  the  •specific  intent  on  the  part  of  the  defendant  to  deceive 
any  agent  who  might  thereafter  be  appointed  by  the  comptroller  of  the  cur- 
rency to  examine  the  affairs  of  said  association  or  bank.  The  offense  charged 
Is  a  statutory  one,  and  the  specific  intent  alleged  in  the  Indictment  is  a  sul)- 
stantive  or  essential  part,  and  one  of  the  ingredients  of  such  offense;  and 
before  you  can  convict  the  defendant  on  any  of  such  counts  you  must  find 
iis  a  fact,  beyond  any  reasonable  doubt,  that  he  not  only  did  the  acts  charged, 
but  that  he  did  them  with  the  specific  intent  on  his  part  to  deceive  any  agent 
who  might  thereafter  be  appointed  by  the  comptroller  of  the  currency  to 
examine  the  affairs  of  the  bank.  It  will  not  Justify  a  conviction  for  you  to 
find  from  the  evidence,  if  you  should  be  so  Inclined,  that  he  did  the  acts 
charged  with  some  other  intent,  no  matter  how  wrongful  it  might  be." 

The  instructions  given  in  the  following  cases  support  the  charge 
of  the  court,  and  also  the  general  views  we  have  expressed  in 
regard  thereto.  U.  «.  v.  Harper,  33  Fed.  471,  481;  U.  S.  v.  Means, 
42  Fed.  599;  U.  S.  v.  Allis,  73  Fed.  1G5,  171.  The  charge  most 
be  read  and  considered  in  its  entirety;  and,  so  read  and  consid- 
ered, it  is  manifest  that  the  jury  could  not  possibly  have  been  mis- 
led in  regard  thereto. 

It  is  argued  that  the  court  erred  in  not  giving  a  correct  definition 
of  a  "special  deposit."  The  facts  of  this  case  did  not  call  for  any  legal 
definition  of  a  "special  deposit,"  as  that  term  is  understood  in  legiti- 
mate banking  business.  The  transactions,  if  they  occurred  as  testi- 
fied to  by  Peters,  cannot,  from  any  legal  standpoint,  be  classed  as 
legitimate.  The  intent  with  which  an  act  is  done  is  often  more  clearly 
and  conclusively  shown  by  the  act  itself  than  by  any  words  or  explana- 
tion of  the  actor.  It  is  no  defense  to  a  wrongful  act,  knowingly  and 
intentionally  committed,  that  it  was  done  with  an  innocent  intent.  It 
is  often  the  case  that  the  actions  of  men  speak  their  intentions  more 
dearly  and  truthfully  than  do  their  words.  It  is  apparent,  from  the 
testimony,  that  the  "deposit  slips"  were  not  given  or  received  for  the 
purpose  of  making  an  entry  of  any  legitimate  business  of  the  bank. 
They  were  not,  according  to  the  evidence  of  Hedges,  McCauley,  and 
Weisbaugh,  to  be  entered  in  the  books  of  the  county  treasurer  or  city 
treasurer  or  the  German-American  Bank.  The  irregular  and  extraor- 
dinary method  of  conducting  the  business  was  resorted  to,  if  at  all,  for 
the  purpose  of  covering  up  a  transaction  that  would  not  bear  the  light 
of  day,  and  cannot  be  recognized,  by  any  court,  as  legitimate.  The 
money  did  not  belong  to  the  bank,  and,  if  left  there  to  be  used  in  the 
manner  testified  to  by  the  witnesses,  could  not,  in  any  legal  sense,  be 
designated  as  the  money  of  the  bank,  whether  called  a  "loan"  or  a  '*8pe- 
cial  deposit."  The  entry  on  the  bank's  books  was  evidently  designed 
and  intended  to  deceive  the  bank  examiner,  and  was,  to  all  intents  and 
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purposes,  under  the  most  favorable  light  in  which  the  transactions 
can  be  viewed,  a  "false  entry,"  within  the  meaning  of  these  words  as. 
used  in  the  statute,  and  any  report  to  the  comptroller  of  the  currency 
based  upon  such  transactions  would  be  a  "false  report." 

Without  further  discussion,  our  conclusion  is  that  the  plaintiff  in- 
error  has  had  a  fair  and  impartial  trial;  that  he  has  been  properly 
convicted  upon  the  testimony;  and  that  after  a  careful,  patient,  and 
exhaustive  consideration  of  all  the  points  made  by  counsel,  whether 
herein  specifically  mentioned  or  not,  we  find  no  error  in  law  in  the  ad- 
mission of  the  evidence,  or  in  the  charge  or  rulings  of  the  court,  that 
calls  for,  or  would  justify,  a  reversal  of  the  case.  The  judgment  of  the 
circuit  court  is  affirmed. 


(94  Fed.  155.) 

OVERWEIGHT  COUNTERBALANCE  ELEVATOR  CO.  v.  IMPROVED  OR- 
DER OF  RED  MEN'S  HALL  ASS'N  OF  SAN  FRANCISCO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  13,  1899.) 

No.  470. 

t  Patents — Pleading  and  Evidence— Anticipations. 

There  is  no  error  In  admitting  in  evidence  a  patent  of  which  notice  has^ 
not  been  given,  under  Rev.  St.  §  4920,  where  it  is  introduced,  not  as  an 
anticipation,  but  merely  to  show  the  prior  state  of  the  art,  as  bearing 
solely  upon  the  question  of  infringement. 

2.  Same— Construction  op  Claims— Combinations. 

When  a  speciQc  element  is  not  claimed  as  a  device  by  Itself,  but  all  the- 
claims  are  for  a  combination,  this  is,  in  efiTect,  an  admission  that  such 
element  was  old,  and  was  not  invented  by  the  patentee. 

8L  Same— Infringement  op  Combination  Claims. 

If  the  invention  claimed  be  but  an  improvement  on  a  known  machine, 
by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  cannot 
treat  another  as  an  Infringer  who  has  improved  the  original  machine  by 
the  use  of  a  different  form  or  combination  performing  the  same  functions. 
The  inventor  of  the  first  improvement  cannot  invoice  the  doctrine  of  e(iuiv- 
alents  to  suppress  all  other  improvements  which  are  not  mere  colorable- 
evasions  of  the  first 

i  Same— Expert  Evidence— Jury  Trial. 

Where,  in  a  jury  trial,  the  question  is  as  to  whether  an  element  in  de- 
fendant's machine  is  the  mechanical  equivalent  of  one  of  the  elements  in 
the  patented  machine,  the  mere  fact  that  there  is  testimony  by  expert* 
that  It  is  such  an  equivalent  does  not  necessarily  require  the  submission 
of  the  case  to  the  Jury;  for  the  court  is  not  bound  to  accept  the  opinion 
of  experts,  but  may  draw  its  own  conclusions  from  an  inspection  of  the 
respective  .machines  or  models,  and  if,  in  its  opinion,  the  evidence  is  in- 
sufficient to  support  a  verdict  for  the  plaintiff,  it  may  instruct  the  Jury 
to  find  for  defendant. 

5.  Same— Elevators. 

The  Hinkle  patent.  No.  257,943,  for  an  improvement  In  freij?ht  and 
passenger  elevators,  construed,  and  held  not  infringed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  California. 
For  opinion  of  circuit  court,  see  86  Fed.  338. 
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W.  H.  H.  Hart,  S.  C.  Denson,  and  H.  M.  Van  Arman,  for  plaintiff 
in  error. 
M.  A.  Wheaton  and  I.  M.  Kalloch,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circnit  Judges,  and  HAWXEY, 
District  Judge. 

HAWLEY,  District  Judge.  This  is  an  action  at  law  to  recover 
damages  for  the  alleged  infringement  of  letters  patent  No.  257,94:*., 
issued  May  16,  1882,  to  Philip  Hinkle,  of  San  Francisco,  CaL,  for 
*'an  improvement  in  freight  and  passenger  elevators.-'  The  inven- 
tion claimed  by  Hinkle  is  stated  in  the  specifications  of  the  pat- 
ent, as  follows: 

"My  iDvention  has  reference  to  an  arrangement  for  re-enforcIng  the  lifting 
power  of  any  given  freight  or  passenger  elevator  without  increasing  the  work- 
ing power  of  the  engine  or  motor  that  drives  it;  and  it  consists  in  the  appli- 
cation of  an  overbalance  counterweight  for  overbalancing  the  weight  of  the 
cage,  and  in  the  interposition  between  said  counterweight  and  the  cage  of  a 
self-acting  brake,  which  prevents  the  superior  weight  of  the  counterbalance 
from  being  transmitted  to  the  cage  and  engine  power  when  the  engine  and 
<*age  are  standing  at  rest.  The  self-acting  brake  which  I  use  is  a  worm  whed 
and  worm,  which  also  serves  as  a  gearing  for  transmitting  the  power  of  the 
4>ngine  or  motor  to  the  cage  and  counterweight,  aU  as  hereinafter  more  foDj 
described." 

The  principle  of  this  double-acting  machine  is  illustrated  in  the 
specifications  as  follows: 

"Suppose,  for  instance,  that  the  cage  weighs  two  hundred  pounds  and  the 
counterweight  four  hundred  pounds,  and  suppose  that  the  worm  can  bear  wltk 
safety  a  load  of  two  hundred  pounds;  I  can  then  raise  four  hundred  poundij 
in  the  cage,  besides  the  weight  of  the  cage  itself,  and  the  engine  will  have 
only  two  hundred  pounds  to  lift  when  the  cage  is  raised,  and  the  same  amouni 
when  the  cage  is  lowered,  and  the  worm  gears  will  at  no  time  be  subjected  to 
a  strain  of  more  than  two  hundred  pounds,  whereas,  with  a  simple  balance 
weight,  such  as  has  heretofore  been  used,  no  more  than  the  weight  of  the 
cage  could  be  used  as  a  counterbalance  without  having  It  react  to  lift  th< 
cage  as  soon  as  the  application  of  power  to  the  driving  shaft  ceased.  In  thit 
latter  case  I  would  be  able  to  raise  a  weight  of  only  two  hundred  pounds  or 
the  cage.  It  Is  therefore  evident  that  I  am  able,  by  using  my  overbalancf 
counterweight,  to  raise  twice  the  amount  of  weight  on  a  certain  size  maehinc 
as  heretofore,  or,  in  other  words,  it  enables  me  to  do  the  same  amount  ol 
work  with  an  engine  of  half  the  capacity  as  has  been  heretofore  required 
In  case  it  is  desired  to  raise  a  load  of  more  than  ordinary  weight,  additiona] 
weight  can  be  applied  to  the  overbalance  to  any  desired  extent,  within  th< 
limits  of  strength  of  the  rope  and  mechanism." 

The  claims  of  the  patent  are: 

**(!)  In  an  elevator,  the  combination,  with  the  hoisting  dnftn,  B,  of  the  cage 

A,  and  rope,  C,  thereof,  attached  to  one  side  of  the  drum,  B,  and  the  overbal 
ance  weight,  6,  and  rope,  E,  thereof,  attached  to  the  opposite  side  of  the  dmin 

B,  substantially  as  set  forth.  (2)  The  combination,  with  the  drum,  B,  and 
ropes,  G  and  E,  attached  to  the  opposite  sides  thereof,  and  suspending  th< 
cage  and  overbalance  weight,  respectively,  of  the  power  shaft,  J,  provided 
with  the  worm,  as  described,  and  the  worm  wheel,  I,  mounted  on  the  sanM 
shaft  with  B,  as  set  forth." 

The  defendant  in  error  uses  what  is  known  as  the  '*Prazer  Ele 
vator." 

The  assignments  of  error  present  two  questions  for  the  consider 
Mion  of  this  court: 
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1.  It  is  claimed  that  the  court  erred  in  admitting  in  evidence, 
against  plaintiflTs  objection,  the  letters  patent  No.  185,276,  issued 
December  12, 1876,  to  W.  D.  Andrews,  for  an  improvement  in  hoist- 
ing apparatus,  which,  it  is  asserted,  was  claimed  by  the  defendant 
to  be  in  anticipation  of  plaintiffs  patent,  on  the  ground  that  no 
notice  had  been  given  to  plaintiff  that  such  patent  would  be  of- 
fered in  evidence,  as  required  by  section  4920  of  the  Revised  Stat- 
utes. It  is  true  that  counsel  for  the  defendant  insisted  that  the 
Andrews  patent  was  a  "full  anticipation  of  the  plaintiff^s  patent." 
But  it  was  not  admitted  in  evidence  for  the  purpose  of  proving  antic- 
ipation. The  facts  are  that  upon  the  cross-examination  of  Mr. 
Boone,  a  witness  on  behalf  of  plaintiff,  certain  questions  were  asked 
by  defendant's  counsel  relative  to  the  Andrews  patent,  which  sim- 
ply tended  to  show  the  state  of  the  art,  viz.  that  in  the  Andrews 
patent  there  was  a  counterpoise  for  the  purpose  of  balancing  the 
car  and  its  load, — ^in  other  words,  that  there  was  in  the  Andrews 
patent  the  overbalance  weight,  which  constitutes  but  one  of  the 
elements  of  the  claims  in  plaintiff's  patent.  But,  in  any  event,  it  is 
clear  that  no  possible  injury  could  have  resulted  to  the  plaintiff, 
even  if  the  Andrews  patent  had  been  admitted  in  evidence,  for  the 
reason  that  the  court  did  not  base  its  instruction  to  the  jury  on  the 
ground  that  plaintiff's  patent  had  been  anticipated.  The  validity 
of  plaintiff's  patent  was  not  disputed.  The  only  question  consid- 
ered by  the  court  was  whether,  upon  the  facts  introduced  in  evi- 
dence, any  infringement  of  plaintiff's  patent  was  shown.  When 
plaintiff  closed  its  case  the  defendant  moved  the  court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant  "upon  the  ground  that 
the  plaintiff  has  not  proved  any  infringement,"  and  upon  the  fur- 
ther ground  that  plaintiff  had  not  shown  any  new  invention  cov- 
ered by  the  claims  of  its  patent.  The  last  ground  of  this  motion 
'was  expressly  overruled  by  the  court,  and  the  motion,  upon  the 
first  ground,  was  granted.  From  the  facts  shown  by  the  record, 
it  is  manifest  that  the  first  assignment  of  error  is  wholly  insuffi- 
cient to  justify  a  reversal  of  the  case. 

2.  Did  the  court  err  in  instructing  the  jury  to  find  a  verdict  for 
the  defendant  upon  the  ground  that  the  plaintiff  failed  to  prove  any 
infringement  of  its  patent?  • 

It  was  claimed  by  the  plaintiff  in  the  court  below  that  there  was 
something  new  produced  in  plaintiffs  patent,  on  account  of  the 
overbalance  counterweight.  It  was  there,  as  here,  argued  that  the 
only  difference  between  the  Frazer  elevator,  used  by  the  defend- 
ant, and  the  elevator  shown  in  plaintiff's  patent,  was  that  instead 
of  the  single  drum,  worm  wheel,  and  worm  shown  in  plaintiff's  pat- 
ent for  transmitting  the  power  and  motion  from  the  motor  to  the 
cage  and  counterbalance  ropes,  the  defendant's  machine  has  sub- 
stituted a  different  form  of  a  transmitting  device.  The  testimony 
was  mainly  directed  to  this  issue,  and  as  to  whether  the  devices  or 
elements  used  by  the  defendant's  machine  were,  or  not,  the  me- 
chanical equivalents  of  those  described  in  the  plaintiff's  patent. 
The  experts  introduced  by  the  plaintiff  testified  generally  that  the 
device  in.  the  Frazer  elevator,  which,  it  is  claimed,  was  substituted 
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ir  the  single  drum,  worm  wheel,  and  worm  in  plaintiffs  patent, 
as,  in  effect,  the  mechanical  equivalent  of  those  devices,  and  that 
performed  the  same  duties  in  substantially  the  same  way.  Up- 
1  this  testimony  the  plaintiff  argues  that  the  only  question  in  the 
ise  was  one  of  fact, — whether  or  not  the  substituted  element 
I  the  combination  of  the  Frazer  elevator  was  a  mechanical  equiv- 
ient  of  the  elements  shown  in  plaintiff's  patent  for  performing  the 
ime  duty;  that,  the  testimony  of  the  experts  being  to  tlie  effect 
lat  it  was,  it  became  the  duty  of  the  court  to  submit  that  ques- 
on  of  fact  to  the  jury;  and  that  the  court  therefore  erred  in  in- 
ducting the  jury  to  find  a  verdict  for  the  defendant.  To  sustain 
lis  proposition,  counsel  cite  Tucker  v.  Spalding,  13  Wall.  455; 
:eyes  v.  Grant,  118  U.  S.  36,  6  Sup.  Ct.  974;  Humiston  v.  Wood,  124 
.  S.  12,  8  Sup.  Ct.  347;  Royer  v.  Belting  Co.,  135  U.  S.  319,  10  Sup. 
t.  833;*  Coupe  v.  Royer,  155  U.  S.  565,  15  Sup.  Ct  199.  It  was 
imitted  by  the  defendant  at  the  trial  that  there  is  an  overweight 
)uuterbalance  in  the  Frazer  elevator,  and  that  its  office  and  func- 
on  are  exactly  the  same  as  is  shown  in  plaintiff's  patent.  It 
ould  necessarily  follow  that,  if  the  plaintiff's  patent  is  susceptible 
f  being  so  construed  as  being  for  that  device  alone,  then,  of  course, 
:  would  follow  that  an  infringement  was  clearly  proved,  and  the 
idgment  should  be  reversed.  But  an  examination  of  plaintiffs 
atent  discloses,  upon  its  face,  the  fact,  beyond  any  possible  con- 
•oversy,  that  it  does  not  cover  the  use  of  an  overbalance  counter- 
eight  as  an  independent  device.  Both  of  its  claims  are  for  a 
^mbination  of  elements.  The  overbalance  counterweight  is 
laimed  as  one  mechanical  element  in  a  combination  with  other 
lements  specified  in  the  claims.  It  certainly  cannot  consistently 
e  claimed  that  Hinkle  invented  the  overbalance  counterweight. 
[e  was  introduced  as  a  witness,  and  upon  his  cross-examination 
lid: 

"A  counterbalance  to  counterpoise  against  the  weight  of  a  cage  has  been 
3ed  for  years  and  years,— probably  before  I  was  born.  All  hydraulic  eleva- 
irs  used  them.  I  used  them,  and  other  elevator  builders  used  them.  They 
ere  used  simply  to  counterbalance  the  weight  of  the  cage." 

This  result  ordinarily  follows  whether  there  is  any  testimony 
pon  the  point  or  not.     When  a  specific  element  is  not  claimed  as 

device  by  itself,  it  iB,  in  effect,  admitted  that  the  particular 
lement  is  old,  and  was  not  invented  by  the  patentee.  In  3  Rob. 
at.  §  923,  it  is  said: 

"A  patent  claiming  a  combination  only  does  not  protect  the  elements  of 
hich  it  is  composed.  If  these  are  old,  they  are  already  the  property  of  the 
iiblic.     If  they  are  new  inventions  of  the  patentee,  his  failure  to  claim  them 

a  concession,  ao  far  as  this  patent  is  concerned,  that  they  are  old.** 

In  the  Corn-Planter  Patent,  23  Wall.  181,  224,  the  court  said: 

•'Where  a  patentee,  after  describing  a  machine,  claims  as  his  invention  a  eer- 
Jn  combination  of  elements,  or  a  certain  device  or  part  of  the  machine,  this 
an  implied  declaration— as  conclusive,  so  far  as  that  patent  is  concerned,  as 
It  were  expressed— that  the  specific  combination  or  thing  claimed  is  the  only 
irt  which  the  patentee  regards  as  new.  True,  he  or  some  other  person  may 
ave  a  distinct  patent  for  the  portions  not  covered  by  this;  but  that  will 
lenk  for  itself.  So  far  as  the  patent  in  question  is  concerned,  the  remaining 
win  are  old  or  common  and  public." 
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See,  also,  Rowell  v.  Lindsay,  113  U.  S.  97,  102,  5  Sup.  Ct.  507, 
and  authorities  there  cited. 

Every  element  of  the  combination  is  presumed  to  be  material, 
and  it  is  the  combination  of  the  elements  that  is  new.  As  was 
said  in  Water-Meter  Co.  v.  Desper,  101  U.  S.  332,  337: 

**Our  law  requires  the  patentee  to  specify  particularly  what  he  claims  to  be 
new,  and,  if  he  claims  a  combination  of  certain  elements  or  parts,  we  cannot 
declare  that  any  one  of  these  elements  Is  Immaterial.  The  patentee  makes 
them  aU  material  by  the  restricted  form  of  his  claim.  We  can  only  decide 
whether  any  part  omitted  by  an  alleged  infringer  is  supplied  by  some  other 
deTice  or  instrumentality  which  is  its  equiyalent." 

PlaintifTs  patent  being  for  a  combination,  it  necessarily  follows 
that  there  cannot  be  any  infringement,  unless  the  Frazer  elevator 
contains  all  of  the  elements  of  the  combination  in  plaintiffs  pat- 
ent, or  their  mechanical  equivalents.  Norton  v.  Jensen,  33  C.  C. 
A.  141,  90  Fed.  415,  429,  and  authorities  there  cited. 

In  De  Loriea  v.  Whitney,  11  C.  C.  A.  355,  364,  63  Fed.  611,  620, 
the  court  of  appeals  said: 

'The  rule,  prima,  facie,  is  that,  whUe  the  use  of  equivalents  for  an  element 
in  a  combination  Ib  not  lawful,  yet  a  combination  which  does  not  include 
all  the  elements  does  not  infringe.  There  may  be  exceptions  where  the  nature 
of  the  invention  is  of  such  a  primary  or  broad  character  that  it  is  plain  some 
of  the  elements  named  are  unessential;  in  other  words,  where  the  invention 
is  so  broad  that  the  range  of  equivalMits  will  be  correspondingly  broad,  under 
the  liberal  construction  which  the  courts  give  to  such  inventions.  MUler  v. 
Manufacturing  Co.,  151  U.  S.  207,  14  Sup.  Ct  310.  But  there  is  no  reason- 
able basis  for  maintaining,  either  as  a  matter  of  law  or  fact,  that  the  case  is 
outside  of  the  rule  appUed  to  ordinary  combinations  in  Water-Meter  Co.  v. 
Desper,  101  U.  S.  332;  Fay  v.  Cordesman,  109  U.  S.  408,  420,  421,  3  Sup.  Ct 
23(5;  Knapp  v.  Moras,  150  U.  S.  221,  228,  229,  14  Sup.  Ct  81;  and  Dunham  v. 
Manufacturing  Co.,  154  U.  S.  103,  14  Sup.  Ct  986." 

There  is  a  clear  distinction  drawn,  in  all  of  the  authorities  which 
discuss  the  question,  between  a  pioneer  invention  and  an  invention 
merely  of  improvements  by  a  combination  of  mechanical  devices. 
A  patentee  who  is  the  original  inventor  of  a  device  or  machine — a 
pioneer  in  the  art — ^is  entitled  to  a  broad  and  liberal  construction 
of  his  claims;  but  an  inventor  who  only  claims  to  be  an  improver 
is  only  entitled  to  what  he  claims,  and  nothing  more.  In  other 
words,  the  original  inventor  of  a  device  or  machine  has  the  right 
to  treat  as  infringers  all  who  make  or  use  devices  or  machines 
operating  on  the  same  principle,  and  performing  the  same  func- 
tions by  analogous  means  or  equivalent  combinations.  "But  if  the 
iuTention  claimed  be  itself  but  an  improvement  on  a  known  ma- 
chine, by  a  mere  change  of  form  or  combination  of  parts,  the  pat- 
entee cannot  treat  another  as  an  infringer  who  has  improved  the 
original  machine  by  use  of  a  different  form  or  combination  per- 
forming the  same  functions.  The  inventor  of  the  first  improve- 
ment cannot  invoke  the  doctrine  of  equivalents  to  suppress  all 
other  improvements  which  are  not  mere  colorable  invasions  of  the 
first."  McCormick  v.  Talcott,  20  How.  402,  405;  Norton  v.  Jensen, 
33  C.  C.  A.  141,  90  Fed.  415,  422,  423,  and  authorities  there  cited. 

Touching  the  question  as  to  whether  the  Frazer  elevator  con- 
tained all  the  elements,  or  the  equivalents  thereof,  of  plaintiff's 
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it,  and  the  effect  of  the  testimony  of  the  experts  in  regard 
to,  the  circuit  court,  among  other  things,  said : 

stimony  has  been  introduced  here  that  in  defendant's  machine  it  is  what 
!aU  a  'differential  result*  ♦  ♦  ♦  but  there  has  not  been  a  witness 
las  testified  in  this  case  that  has  stated  that  the  operation  in  the  plain- 
nachine  was  a  differential  result.  There  are  no  motions  there  that  pro- 
hat  result;  no  two  forces  at  worlc  that  produce  that  result  It  is  simply 
m  that  is  set  in  motion.  It  winds  in  one  direction  and  unwinds  in  the 
again  winds  up  in  the  other  direction,  and  unwinds  as  it  was  In  ihe 
•lace.  The  Frazer  machine  has  been  introduced  in  evidence.  It  is  here, 
n  evidence  in  this  case,  and  we  have  been  able  to  see  the  operations  of 
machine  and  the  plaintiff's  machine.  I  talvc  it  that  it  does  not  mal^e  any 
ince  what  declarations  are  made  by  witnesses;  if  the  two  thin;;s  are 
jnt,  the  court  should  so  hold.  My  opinion  is  that  in  this  case  there  is 
ig  for  the  Jury  to  decide,  and,  if  it  did  decide  that  that  was  produced 
J  same  means  of  hoisting  in  the  plaintiff's  machine  as  it  was  by  the  de- 
nt's machine,  that  I  ought  to  set  aside  a  verdict  of  that  kind.  It  is 
:  to  me  they  are  different.  They  are  not  the  same  means.  It  Is  no  use 
k  about  the  other  parts  of  the  machine,  because,  as  I  say,  they  are 
ted  to  be  old.  It  is  only  the  combination  that  is  new,  and,  if  there  is  no 
ilent  used  in  the  plaintiff's  machine  for  every  element  of  that  combina- 
here  is  no  infringement." 

Elding  the  plaintiff's  patent  in  the  light  of  the  conditions  and 
?s  prevailing,  at  the  time  of  its  inception  and  issuance,  in  the 
0  which  the  invention  relates,  and  upon  examination  of  the 
Is  of  the  respective  machines  exhibited  to  the  court,  we  are 
inion  that  the  conclusions  arrived  at  by  the  court  are  correct, 
motive  power  of  the  two  machines  is  radically  different,  in 
construction  and  mode  of  operation.  The  elements  men- 
d  in  the  claims  of  plaintiff's  patent  are  not  all  found  in  the 
?r  elevator.  The  plaintiff's  elevator  operates  with  a  single 
r  and  with  a  worm  gear.  The  Frazer  elevator  has  no  worm 
and  is  so  constructed  that  it  could  not  be  operated  either  with 
pm  gear  or  with  a  single  motor.  The  plaintiff's  elevator  has  a 
L,  around  which  a  rope  is  wound  and  unwound.  The  Frazer 
tor  has  no  such  drum.  Tn  the  plaintiff's  elevator  the  dram 
li  transmits  the  power  from  the  driving  motor  turns  in  one  di- 
►n  to  raise  the  cage,  and  must  reverse  and  turn  in  the  opposite 
tion  to  lower  the  cage.  In  the  Frazer  elevator  there  is  no  drum 
illey,  transmitting  the  power  from  the  motors,  that  turns  in  one 
tion  to  raise  the  cage,  and  then  reverses  and  turns  in  another 
tion  to  lower  the  cage.  In  the  light  of  these  and  other  different 
anisms,  which  need  not  be  stated,  we  are  of  opinion  that,  notwitfa- 
ling  the  general  opinions  and  conclusions  expressed  by  the  expert 
jsses,  the  plaintiff's  patent  is  not  infringed  by  the  use  of  the 
T  elevator. 

e  court  certainly  has  the  unquestioned  right  to  draw  its  own 
usions  from  an  exhibition  and  inspection  of  the  respective  ma- 
s,  or  models  thereof,  as  well  as  from  the  opinions  of  expert  wit- 
s.  It  is  not  bound  to  accept  such  testimony  as  conclusive.  Th€ 
ueror,  166  U.  S.  Ill,  131,  17  Sup.  Ct.  510.  It  considers  the  facte 
which  the  opinions  of  the  witnesses  are  based,  and  detenninea 
all  the  evidence  in  the  case  whether  the  conclusions  given  by 
witnesses  are  sound  and  substantial.    The  value  of  expert  testi- 
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mony  generally  depends  upon  the  facts  stated  as  a  reason  for  their 
opinioDS  and  conclusions.  Green  v.  Terwilliger,  56  Fed.  384,  394; 
1  Tayl.  Ev.  §  58.  More  weight  is  given  to  the  testimony  of  a  witness 
based  upon  facts  within  his  own  knowledge  and  experience  than  to 
the  testimony  of  a  witness  which  is  "largely  the  assertion  of  a  the- 
ory." B^n^  V.  Jeantet,  129  U.  S.  683,  688,  9  Sup.  Ct.  428.  In  3  Rob. 
Pat.  §  1012,  the  author,  in  discussing  this  subject,  says: 

'That  there  are  exi)erts  in  other  departments  of  affairs  upon  whose  opinion 
the  court  is  forced  to  rely  as  the  foundation  of  its  own  Judgments,  because 
incapable  of  forming  an  opinion  for  itself,  and  that  such  experts  consequently 
fill  the  places  of  judges,  and  should  be  beyond  the  influence  and  control  of 
parties,  must  be  conceded.  But  such  is  not-  the  case  with  patent  experts, 
whose  opinion  is  received  in  evidence  only  in  connection  with  the  reasons  on 
which  it  is  based,  and  is  to  be  accepted  or  rejected  by  the  jury  according  to 
their  own  view  of  its  fallacy  or  truth.  ♦  ♦  ♦  Their  statements  of  fact  are 
simply  to  be  weighed,  like  those  of  all  other  witnesses,  by  their  ability  and 
disposition  to  disclose  the  truth;  and  their  opinions  are  to  be  foHowed  when, 
in  the  judgment  of  the  jury,  they  are  supported  by  the  facts  from  which  they 
are  deduced." 

See  Walk.  Pat.  (2d  Ed.)  §  498. 

The  law  is  now  well  settled  that  the  trial  court  not  only  has  the 
power,  but  it  is  its  duty,  where  the  evidence  is  insufficient  to  support 
a  verdict  in  favor  of  the  plaintiff,  to  instruct  the  jury  to  find  a  verdict 
in  favor  of  the  defendant.  This  rule  applies  to  patent  as  well  as  other 
cases,  and  is  as  applicable  to  the  question  of  infringement  as  to  any 
other  material  or  controlling  question  involved  in  the  case.  In  3 
Bob.  Pat.  §  1014,  it  is  said: 

"If  an  inspection  of  the  invention  practiced  by  the  defendant.  In  connection 
with  the  one  described  and  claimed  in  the  patent,  satisfies  the  court  that  there 
has  been  no  infringement,  ♦  •  ♦  there  is  no  occasion  for  extraneous  evi- 
•dence,  and  the  court  should  direct  the  jury  to  return  a  verdict  for  the  defend- 
ant without  further  inquiry.  ♦  ♦  ♦  Neither  a  court  nor  a  jury  are  permit- 
ted to  foUow  the  guidance  of  any  expert,  in  defiance  of  the  results  of  practical 
operation  and  exi)erlment,  nor  against  conclusions  derived  by  necessary  Infer- 
ences from  established  facts."  Walk.  Pat.  (2d  Ed.)  §  536;  Fond  du  Lac  Go.  v. 
May,  137  U.  S.  395,  403,  11  Sup.  Ct  98;  Railway  CJo.  v.  Rowley,  155  U.  S.  621, 
630,  15  Sup.  Ct  224;  Black  Diamond  Coal-Min.  Co.  v.  Excelsior  Coal  Co.,  156 
U.  8.  611,  618,  15  Sup.  Ct  482;  De  Loriea  v.  Whitney,  11  C.  C.  A.  355,  63  Fed. 
•611,  617;  Cramer  v.  Fry,  68  Fed.  201,  212;  Chapman  v.  Lumber  Co.,  32  C.  C. 
A.  402,  89  Fed.  903,  905,  and  authorities  there  cited. 

This  principle  is  recognized  in  Royer  v.  Belting  Co.,  135  U.  S.  319, 
10  Snp.  Ct.  833,  and  is  not  denied  in  any  of  the  other  cases  cited  and 
relied  npon  by  plaintiff.  The  judgment  of  the  circuit  court  is  affirmed, 
with  costs. 
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(94  Fed.  177.) 

ROSE  V.  HIRSH  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit.    May  4,  1899.) 

No.   26,    March    Term. 

TENTS— Infringement— Measure  of  Damaoes. 

Where  the  patentee  himself  manufactures  the  patented  article,  and 
laintains  a  close  monopoly,  so  that  one  desiring  to  use  it  could  purchase 

only  from  him,  it  Is  proper,  in  case  of  wanton  infringement,  to  conclude 
lat  but  for  the  infringement  the  infringer  would  have  purchased  the 
rticles  from  the  patentee,  and  consequently  that  the  latter  is  entitled  to 
11  damages  resulting  from  the  loss  of  such  sales. 
dE-r-WANTON  Infringements. 

In  cases  of  wanton  Infringement,  any  doubt  arising  in  respect  to  the 
ufQciency  of  the  evidence  to  warrant  a  finding  of  the  amount  of  damages 
I  to  be  resolved  against  the  infringer. 

HE — COMPDTATJON  OF   DAMAGES. 

In  a  case  of  wanton  infringement,  where  it  appeared  that  defendant 
ad  made  and  used  a  certain  number  of  the  infringing  articles,  and  that 
le  business  of  manufacturing  the  patented  article  as  carried  on  by  the 
atentee  was  one  in  which  the  expenses  of  manufacture  could  be  readil; 
Dmputed,  held,  that  he  was  entitled  to  recover  the  difference  betweeo 
tie  cost  of  manufacture,  as  shown  by  his  evidence,  and  his  established 
Blling  price,  in  the  absence  of  any  evidence  contradicting  his  figures; 
specially  when,  if  successful  contradiction  were  possible,  it  lay  witbio 
efendant's  power  to  furnish  the  evidence. 

)peal  from  the  Circuit  Court  of  the  United  States  for  the  East 
>istrict  of  Pennsjlvania. 

mvj  E.  Everding,  for  appellant, 
m.  C.  Strawbridge,  for  appellees. 

fore  ACHESON,  Circuit  Judge,  and  KIRKPATRICK  and  BUF 
>TON,  District  Judges. 

JFFINGTON,  District  Judge.  This  is  an  appeal  from  a  decree 
red  by  the  circuit  court  of  the  Eastern  district  of  Pennsylyania 
issing  exceptions  to  and  confirming  the  report  of  a  master.  91 
149.  After  entry  by  that  court  of  a  decree  adjudging  appellees 
ive  infringed  the  first  claim  of  patent  No.  504,944,  granted  U 

Rose,  the  appellant,  a  master  was  appointed  to  state  an  ac 
t  of  the  gains  and  profits  which  the  appellees  received,  and  the 
iges  sustained  by  the  appellant  by  reason  of  said  infringement 
maater  found  that -the  appellees  had  used  a  considerable  quantity 
[)ds  containing  the  patented  device,  as  to  which  he  reported 

complainant  evidently  has  been  damaged  by  the  defendants'  use 
e  infringing  rods,  but  the  evidence  presents  no  definite  basis  on 
h  such  damages  can  be  assessed."  He  therefore  reported  but 
nal  damages,  and  ordered  appellant  to  pay  the  costs  of  the  ac 
ting.  To  this  report  appellant  excepted.  On  hearing,  the  ex 
ona  were  dismissed,  the  report  confirmed,  and  a  decree  entered 
mformity  with  the  master's  recommendations.  The  entry  of  said 
je  is  here  assigned  for  error. 

e  proofs  show  that  the  patented  article  was  a  completed  um 
a  stick.    Appellees'  bookkeeper  testified  that  they  had  used  121 
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gross  of  such  infringing  rods.  It  is  also  shown  that  prior  to  Novem- 
ber, 1894,  the  patented  rod  could  not  be  purchased,  except  from  ap- 
pellant, who  alone  made  them,  and  who  maintained  a  close  monopoly 
of  their  manufacture,  and  that  appellees  purchased  such  rods  from 
Mm,  and  thus  acquiesced  in  the  monopoly  of  his  patent  from  1891 
to  June  20,  1894.  At  the  latter  date  they  ceased  buying  from  appel- 
lant, and  thereafter  deliberately  infringed  his  patent,  until  enjoined 
in  this  case.  During  the  last  five  months  they  purchased,  viz.  from 
January  23  to  June  20,  1894,  they  bought  from  Rose  123  gross  at 
prices  ranging  from  |24  to  |28.  Analysis  of  these  bills  shows  that 
for  said  period  the  price  was  substantially  $24  per  gross;  for  of  19 
different  invoices  15  were  at  |24,  and  these  covered  118  gross,  while 
the  two  at  |26  and  |28,  respectively,  aggregated  but  4i  gross.  There 
was  no  evidence  that  Rose,  prior  to  November,  1894,  sold  to  any  one 
at  a  less  price  than  |24  per  gross.  In  November,  1894,  appellees  be- 
gan purchasing  from  Riehl,  who  was  theretofore  connected  with  ap- 
pellant's business,  and  from  him  and  other  infringing  makers,  down 
to  November,  1896,  when  they  were  enjoined,  bought  and  used  121 
gross  of  the  infringing  rods.  During  this  time  appellees  were  con- 
testing the  validity  of  Rose's  patent  in  the  present  case.  That  the 
appellees  regarded  the  rods  as  desirable  is  shown  by  their  continu- 
ous purchase  and  use  of  them,  through  infringing  makers,  up  to  the 
time  they  were  enjoined.  Under  these  facts  and  conditions, — the 
appellant  manufacturing  rods,  and  maintaining,  until  the  appellees 
began  infringing,  a  close  monopoly,  and  the  appellees,  who  were  users, 
having  for  more  than  three  years  purchased  all  their  Rose  patent  rods 
from  him  alone,  and  having  thereafter  continued  to  use  rods  con- 
taining the  patented  device  in  their -business, — it  is  reasonable  to 
conclude  that,  if  the  appellees  had  not  deliberately  and  wantonly  be- 
come infringers,  and  wrongfully  trespassed  on  appellant's  patent 
rights,  they  would  have  purchased  from  appellant  the  rods  they  used. 
Moreover,  the  law  is  that  in  cases  of  wanton  infringement  every  doubt 
is  to  be  resolved  against  the  infringer.  Rubber  Co.  v.  Goodyear,  9 
Wall.  803.  These  facts  unite  to  afford  substantial,  not  mere  conjec- 
tural, grounds  on  which  to  base  the  conclusion  that  the  appellant,  by 
appellees'  wrongful  acts,  lost  the  sale  of  these  particular  rods,  and 
to  that  extent  assuredly  was  damaged.  Creamer  v.  Bowers,  35  Fed. 
209;  Covert  v.  Sargent,  38  Fed.  237. 

The  appellees  having,  then,  in  fact  wrongfully  deprived  the  appel- 
lant of  tiie  sale  of  121  gross  of  the  patent^  article,  the  patentee  has 
a  right  to  be  reimbursed  for  all  damages  resulting  therefrom.  While 
finding  such  was  the  appellant's  right,  the  master,  as  we  have  seen, 
thought  the  evidence  presented  no  definite  basis  on  which  damages 
<oald  be  assessed.  When  the  facts  and  circumstances  attending  this 
case  are  considered,  it  seems  to  us  the  master  was  in  this  regard  in 
error.  The  proofs  show  that  the  appellant  carried  on  his  business 
in  a  small  way.  He  was  in  rented  premises.  The  value  of  his  plant 
did  not  exceed  f300.  He  was  an  assembler  of  parts  made  by  others, 
rather  than  a  manufacturer  himself.  He  had  no  salesmen,  carried  no 
insurance,  had  no  clerical  help,  and  sold,  packed,  and  delivered  his 
finished  product  himself.    His  customers  were  few  and  solvent.    His 
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operations,  being  simple,  afforded  a  comparatiyely  easy  basis  for  d 
termining  operative  cost.  Moreover,  the  balk  of  the  work  and  all  of  tl 
stock  were  done  or  furnished  by  other  manufacturers  at  fixed  price 
For  these  items  he  produced  bills,  the  accuracy  of  which  is  not  que 
tioned.  In  this  way  alone  he  accounted  for  |10.01  of  the  total  man 
facturing  price  of  |10.37,  to  which  he  testified.  These  items  wer 
Tubing,  17.63;  enameling,  |2.16;  and  springs,  22  cents  per  grw 
The  remaining  ones  were  18  cents  for  labor,  and  a  like  sum  for  ru 
ning  expenses.  This  last  item,  he  testified,  was  a  due  proporti( 
of  his  rent  and  other  general  expenses,  which,  as  we  have  seen,  w« 
of  an  unusually  simple  character.  The  proofs  show  that  the  lab 
was  done  by  some  three  boys,  who,  while  they  worked  by  the  day,  we 
able  to  turn  out  a  known  amount  per  diem.  Th4  appellant  testis 
that  no  labor  book  was  kept,  and  there  was  therefore  no  failure  < 
his  part  to  produce  any  evidence  bearing  on  the  cost  of  labor  with 
his  power.  It  would  therefore  seem  that  the  figures  fixing  these  ti 
items,  to  which  alone  any  possible  element  of  uncertainty  could  attac 
were  under  the  proofs  reasonably  certain;  nor  was  their  correctne 
qualified  by  cross-examination.  But  the  appellant's  affirmative  pro 
on  this  question  does  not  stand  alone.  The  correctness  of  the  figur 
testified  to  by  him  is  strengthened  and  substantially  corroborated  1 
the  admitted  business  operations  of  the  appellees,  as  well  as  by  the 
omission  to  use  means  without  their  power  to  contradict  them, 
indeed,  successful  contradiction  was  possible.  If  the  cost  of  his  ma 
ufacturing  operations  was  falsely  understated  by  Rose,  the  app 
lees  had  it  in  their  power  to  have  contradicted  him  by  Riehl,  wi 
had  been  connected  with  Rose  in  his  business,  who  was  cognizant 
the  cost  of  Rose's  manufacturing,  as  well  as  of  his  own  subseque 
independent  work.  As  a  conjoint  infringer  with  Hireh,  he  was  pi 
sumably  hostile  to  Rose.  Not  only  did  they  fail  to  call  him,  but  th< 
failed  to  call  other  manufacturing  infringers  whose  output  th 
bought,  who  certainly  knew  the  actual  cost  of  making  similar  roc 
The  fact  that  appellees  bought  like  rods  from  those  manufacturers 
|7  and  |8  per  gross  affords  convincing  corroboration  that  the  cost 
110.37,  testified  to  by  Rose,  was  correct. 

The  facts  we  have  stated  being  in  evidence,  the  master  was  ful 
justified  in  finding,  as  we  do,  and  especially  so  in  the  absence  of  i 
counter  proof  by  the  appellees,  that  the  appellant,  by  the  appellee 
wrongful  impairment  of  his  sales,  was  damaged  to  the  extent  of  tl 
difference  between  the  cost  price  of  110.37  and  the  selling  price  esta 
lished  as  between  these  parties,  viz.  |24.  Tbis,  on  the  121  gro 
wrongfully  used,  was  |1,649.23.  On  this  rium  interest  should  he  i 
lowed  from  May  31,  1898, — the  date  of  the  filing  of  the  master's  i 
port.  Tilghman  v.  Proctor,  125  U.  S.  161,  8  Sup.  Ct.  894.  It  is  thei 
fore  ordered  that  the  decree  of  the  court  below  be  reversed,  and  tJ 
record  remanded,  with  directions  to  enter  a  decree  in  favor  of  t 
appellant,  together  with  interest  from  May  31,  1898,  and  costs  i 
the  bill,  accounting,  and  this  appeal. 
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(94  Fed.  180.) 

PACIFIC  COAST  S.  8.  CO.  v.  BANCROFT-WHITNEY  00.  et  aL 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit    February  6.  1809.) 

No.  454. 

1.  Admiralty — Jurisdiction  in  Rem— Time  of  Seizure. 

A  court  of  admiralty  acquires  its  jurisdiction  over  a  libel  in  rem  for 
breach  of  a  contract  of  afTrelghtment  by  the  filing  of  the  libel,  and  it  ia 
immaterial  that  the  vessel  is  not  within  the  territorial  limits  of  the  court 
at  that  time,  where  she  is  subsequently  seized  therein  on  alias  monition. 

2.  Shipping — Bill  of  Lading— Construction. 

Exceptions  in  a  bill  of  lading  introduced  by  the  shipowners  themselves 
in  their  own  favor  are  to  be  construed  most  strongly  against  them. 

3.  Same— Stipulations  for  Presenting  Claims. 

A  provision  in  the  shipping  receipts  that  all  claims  against  the  steam- 
ship company  or  any  of  its  stockholders  for  damage  to  the  goods  must  be 
presented  within  30  days  from  the  date  thereof,  as  a  condition  precedent 
to  suing  the  company  or  its  stockholders,  does  not  cover  the  right  to 
maintain  a  suit  in  rem  against  the  ship,  in  which  the  company  appears 
as  claimant. 

4.  Same— Reason ABLSNE88  of  Limitation. 

A  provision  in  a  bill  of  lading  requiring  all  claims  for  damages  to  be 
presented  within  30  days  from  the  date  thereof  makes  the  period  of  lim- 
itation unreasonably  short,  and  is  therefore  void. 

5.  Same— Estoppel  to  Deny  Validity. 

A  shipper  is  not  estopped  to  deny  the  validity  of  a  provision  of  a  bill  of 
lading  on  the  ground  of  its  unreasonableness,  since  he  does  not  stand  on 
an  equal  footing  with  the  carrier  in  accepting  the  bill  of  lading. 

6.  Admiralty— State  Statutes  of  Limitation. 

In  the  exercise  of  their  admiralty  and  maritime  jurisdiction,  the  United 
States  courts  are  governed  solely  by  the  legislation  of  congress  and  the 
general  principles  of  maritime  law.  Accordingly,  they  are  not  bound  by 
state  statutes  of  limitation. 

7.  Same— Ltens. 

In  a  suit  to  enforce  a  lien  given  by  the  general  maritime  law  for  dam- 
age to  cargo,  a  limitation  of  one  year  contained  In  the  Code  of  Civil  Pro- 
cedure of  California  (section  813),  which  gives  a  lien  for  injuries  to  goods 
shipped  on  board  a  vessel,  does  not  apply,  although  the  bill  of  lading  was 
signed  within  that  state  before  the  goods  were  shipped,  and  the  freight 
was  to  be  delivered  at  a  port  therein. 

8.  Same- Laches. 

Mere  delay  for  the  full  period  of  four  years  allowed  by  the  state  stat- 
utes of  limitation.  In  bringing  a  suit  In  rem  to  recover  damages  to  cargo, 
is  not,  of  itself,  and  in  the  absence  of  exceptional  circumstances  from 
which  laches  would  be  imputable,  sufficient  to  justify  the  court  in  declin- 
ing to  entertain  the  suit. 

9.  Carriers— Damage  to  Goods— Ascertainment-Auction. 

Sale  by  auction  in  a  great  mart  of  commerce  is  a  proper  method  of  de- 
termining the  value  of  goods  damaged  in  the  hands  of  a  carrier. 

10.  Witnesses — Right  to  Refresh  Memory. 

A  witness  may  refresh  his  memory  by  the  use  of  any  written  memo- 
randum, although  it  was  not  made  by  himself,  if  he  saw  it  while  the 
facts  therein  stated  were  fresh  in  his  recollection,  and  he  knew  that  the 
memorandum  as  then  made  was  correct. 

11.  Insurance— Subrogation— Partnership— Dissolution, 

An  insurance  company  which  has  paid  a  loss  upon  partnership  goods 
is  not  prevented,  by  the  subsequent  death  of  one  of  the  partners  and  the 
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resulting  dissolution  of  tlie  firm,  from  maintaining  a  suit  in  admiralty, 
in  the  partnership  name,  to  recover  the  amount  of  the  loss  from  the  car- 
rier. 

2.  Shipping— Injury  to  Goods— Actions — Contract  and  Tort. 

A  libel  alleged  a  delivery  of  goods  to  a  carrier  pursuant  to  a  contract  of 
affreightment;  that,  notwithstanding  the  contract,  tlie  goods  were  not  re- 
delivered to  libelants  in  like  good  order  as  received,  **but,  on  the  contrary, 
said  merchandise  was  returned  to  said  port"  of  shipment  "in  a  greatly 
damaged  condition,  by  reason  of  having  been  wet  with  sea  water  during 
said  voyage,  which,  by  reason  of  th^  negligence  of*  the  carrier,  "gained 
access  to  the  Interior  of  said  ship,  where  said  mercliandlse  was  stowed"; 
and  "that,  in  consequence  of  the  injury  and  damage  to  said  merchandise, 
the  libelants  have  sustained  damage,"  etc.  Held,  that  the  action  was  not 
founded  upon  a  tort,  but  upon  the  contract  of  affreightment,  and  that  the 
claim  for  damages  was  based  upon  the  failure  of  the  carrier  to  deliver  the 
merchandise  in  good  condition;  the  averment  as  to  negligence  being  mere- 
ly illustrative  of  the  manner  in  which  the  goods  were  damaged. 

8.  Same— Liability  for  Injury. 

Common  carriers  by  water  are  in  the  nature  of  insurers,  and  are  liable 
for  every  loss  or  damage,  however  occasioned,  unless  it  happens  from  the 
act  of  God  or  the  public  enemy,  or  by  the  act  of  the  shipper,  or  from  some 
other  cause  or  accident  expressly  excepted  in  the  bill  of  lading. 

4.  Same— BuRDBN  of  Proof. 

Where  merchandise  is  shipped,  and  the  usual  bill  of  lading  given,  prom- 
ising to  deliver  the  same  in  good  order,  the  dangers  of  the  sea  excepted, 
and  the  goods  are  found  to  l>e  damaged,  the  burden  of  proof  is  upon  the 
owner  of  the  vessel  to  show  that  the  injury  was  occasioned  by  one  of  the 
excepted  causes. 

5.  Same— Unseaworthiness— Latent  Defects. 

In  every  contract  for  the  carriage  of  goods  by  sea,  there  is  a  warranty 
on  the  part  of  the  shipowner  that  the  ship  is  seaworthy  at  the  time  of 
beginning  her  voyage,  and  his  uifdertakiug  to  safely  carry  the  goods  can- 
not be  discharged  because  the  want  of  fitness  in  the  vessel  is  the  result 
of  latent  defects. 

6.  Same— Presumptions. 

Although  it  may  be  presumed  that  a  vessel  is  seaworthy  when  she  safls, 
if  soon  thereafter  a  leak  is  found,  without  the  ship  having  encountered 
a  peril  sufficient  to  account  for  it  the  presumption  Is  that  she  was  not 
seaworthy  when  she  sailed. 

7.  Same— Injury  to  Goods — Proximate  Cause. 

Where  a  steamer  was  run  upon  the  beach  solely  because  a  leak  had  been 
discovered  which  could  not  be  controlled,  and  water  immediately  came  In 
over  her  deck,  so  that  merchandise  was  injured,  the  proximate  cause  of 
the  injury  was  the  leak,  and  not  the  stranding  of  the  vessel. 

8.  Evidence— Presumptions— Failure  to  Prove  Known  Facts. 

When  the  circumstances  In  proof  tend  to  fix  a  liability  on  a  party  who 
has  it  in  his  power  to  offer  evidence  of  all  the  facts  as  they  existed,  and 
rebut  the  inferences  which  the  circumstances  In  proof  tend  to  establish, 
and  he  falls  to  offer  such  proof,  the  natural  conclusion  is  that  the  proot 
if  produced,  would  support  the  inferences  against  him. 

9.  Shipping- Perils  of  the  JSea— Exceptions  in   Bill  op  Lading — Burden 
OF  Proof. 

A  steamer,  alleged  by  her  claimants  to  have  been  stai 
seaworthy,  and  fully  manned,   otftcered,  and  equipped, 
after  being  only  11  hours  at  sea  in  fair  weather,  to  ha 
sea  water  In  her  between-decks.    The  water  increased  s 
few  hours  later  it  was  decided  to  run  for  a  harbor  of  re 
ship  was  at  once  beached  to  prevent  foundering.    Held, 
damage  to  the  cargo,  that  the  burden  was  on  the  carrier 
and  how  the  leak  arose,  so  as  to  bring  the  loss  within  the 
bill  of  lading  as  to  perils  of  the  sea. 
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20.  Same. 

That  burden  was  not  discharged  by  simply  showing  that  the  ship  was 
In  a  seawortiiy  condition  at  the  commencement  of  the  Toyage,  and  pre- 
senting evidence  which  merely  left  in  doubt  the  question  as  to  how  the 
leak  arose. 

SL  Same— Trial — Power  of  Court  to  Compel  Evidence. 

Rather  than  decide  the  case  on  the  legal  presumptions  arising  from  the 
proof,  the  court  might  have  compelled  the  carrier  to  show  the  cause  of  the 
leak,  if  known,  though  inconsistent  with  the  theory  on  which  the  parties 
were  trying  the  case. 

Appeal  from  the  District  CJonrt  of  the  United  States  for  the  Northern 
District  of  California. 

This  is  a  libel  in  rem,  by  shippers  of  goods  shipped  on  board  the  steamer 
Queen  of  the  Pacific,  belonging  to  the  claimants  herein,  to  recover  damages 
for  breach  of  contract  of  affreightment.  There  w6re  a  large  number  of  libels 
filed,  which,  being  of  the  same  nature,  were  consolidated.  The  respective 
proctors  agreed  to  select  two  cases— those  of  the  Bancroft-Whitney  Company 
aad  Hellman,  Haas  &  Co.— for  trial,  as  it  was  believed  they  would  fairly  pre- 
sent all  the  questions  of  law  and  fact  that  might  arise  in  the  other  cases;  the 
disposition  of  the  others  to  be  subject  to  subsequent  arrangement  after  the 
final  decision  herein. 

The  libelants  aver,  in  substance,  that  on  or  about  the  28th  day  of  April, 
1888,  the  goods  alleged  to  have  l)een  damaged  were  shipped,  in  apparent  good 
order  and  condition,  on  board  the  steamship  Queen,  at  the  port  of  San  Fran- 
cisco, for  transportation  to  the  port  of  San  Diego,  Cal.,  there  to  be  delivered 
in  like  good  order  and  condition;  that  at  said  time  the  Pacific  Coast  Steam- 
ship Company,  claimant  herein,  entered  into  a  contract  of  affreightment  with 
libelants  for  the  delivery  of  the  goods,  certain  perils  in  said  agreement  except- 
ed; that  the  Queen  sailed  for  San  Diego  with  said  merchandise  on  board; 
that,  notwithstanding  said  contract  of  affreightment,  said  merchandise  was 
not  delivered  to  libelants,  at  said  port,  or  at  any  other  place,  in  like  good  order 
as  received,  "but,  on  the  contrary,  said  merchandise  was  returned  to  said 
port  of  San  Francisco  In  a  greatly  damaged  condition,  by  reason  of  having 
been  wet  with  sea  water  during  said  voyage,  which,  by  reason  of  the  negli- 
gence of  said  steamship  company,  its  officers  and  servants,  gained  access  to 
the  interior  of  said  ship,  where  said  merchandise  was  stowed,  to  wit,  on  or 
about  the  30th  day  of  April,  A.  D.  1888";  that  said  steamship  is  now  in  the 
Northern  district  of  California;  that.  In  consequence  of  the  injury  and  dam- 
age to  said  merchandise,  the  libelants  have  sustained  damage,  etc.  Excep- 
tions were  filed  to  the  libels  by  the  claimant  of  the  vessel,  which  were  over- 
ruled by  the  court.  The  Queen  of  the  Pacific,  61  Fed.  213.  The  claimant 
then  filed  answers  to  the  libels.  The  answers  admit  that  the  said  merchan- 
dise was  received  on  board  the  Queen,  and  was  not  delivered  at  San  Diego, 
and  that  it  was  returned  to  San  Francisco,  and  was  damaged  by  reason  of 
having  been  wet  with  sea  water;  but  deny  "that  the  same  was  so  wet 
with  sea  water  during  said  voyage,  or  by  reason  of  the  negligence  of  said 
steamship  company,  its  officers  and  servants,  or  either  of  them;  and  deny 
that  by  reason  of  such,  or  any  such,  negligence,  sea  water,  or  any  water, 
gained  access  to  the  interior  of  said  ship,  where  said  merchandise  was  stowed," 
or  at  any  time,  or  at  all;  deny  that  at  the  time  the  libels  were  filed  the 
said  steamship  was  in  the  Northern  district  of  California;  and  aver  that 
for  four  days  prior  thereto,  and  c«>ntInuously  thereafter,  the  said  ship  was 
without  the  Northern  district  of  California;  deny  all  damages.  And,  for  a 
further  and  separate  answer  and  defense,  the  claimant  alleges  *'tbat  said 
steamship  Queen  of  the  Pacific  was,  when  she  sailed  from  said  port  of  San 
Francisco,  as  in  said  libel  alleged,  stout,  stanch,  strong,  and  in  every  respect 
seaworthy,  and  in  such  condition  sailed  from  said  port  of  San  Francisco,  fully 
and  completely  manned,  officered,  and  equipped  for  her  intended  voyage,  and 
with  merchandise  on  freight,  and  a  large  number  of  ♦  *  *  passengers  on 
board  of  her;  that  she  left  *  ♦  ♦  San  Francisco  at  about  the  hour  of 
2  o'clock  p.  m.  of  April  29,  1888;  ♦  ♦  ♦  that  no  unusual  Incident  was 
known  to  occur  during  said  29th  of  April,  1888;  that,  about  1  o'clock  a.  m.  of 
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the  80th  of  April,  said  steamship  was  noticed  to  have  a  slight  list  to  starboard; 
that  efforts  were  then  made  to  correct  such  list  by  shifting  freight  to  port  in 
the  between-declss,  and  burning  coal  mostly  from  the  starboard  bunkers;  that 
about  2:15  or  2:30  o'cloclt  a.  m.  of  Monday,  April  30,  1888,  water  was  dis- 
covered to  be  dropping  from  a  point  in  the  iron  bulkhead  on  the  startxMird 
side  of  the  engine  room,  and  about  six  (G)  or  eight  (8)  inches  above  the  deck 
of  the  alleyway  in  the  between-decks  of  the  vessel;  that  an  examination  then 
made  resulted  in  water  l>eing  found  in  the  between-decks  of  the  steamship 
aft,  such  water  extending  about  halfway  from  the  side  of  the  ship  to  the 
hatch  coamings,  but  the  aperture  through  which  such  water  entered  the  ves- 
sel could  not,  after  diligent  search  for  the  same,  be  discovered;  that  seamen 
were  put  to  work  passing  such  water  down  the  hatches  Into  the  hold,  so  is 
to  bring  it  within  reach  of  the  bilge  pumps,  and  such  pumps  were  kept  in 
operation,  notwithstanding  which  the  water  steadily  Increased  between-decks, 
and  the  list  of  the  vessel  became  so  great  that  about  the  hour  of  5  o*dock 
a.  m.  it  was  deemed  by  the  master  of  said  vessel  prudent  to  make  for  Port 
Harford  with  all  convenient  speed,  which  was  done,  and  the  said  vessel  at 
about  the  hour  of  7  o'clock  a.  m.  of  said  30th  day  of  April,  1888,  was  run  upon 
the  beach  at  said  Port  Harford,  at  which  place  sea  water  immediately  came 
In  over  her  deck,  and  nearly  filled  the  vessel  with  water,  and  thereby  said 
merchandise  became  wet  with  sea  water;  that  the  beaching  of  said  steam- 
ship was  necessary  to  prevent  and  avoid  a  total  loss  of  said  steamship,  and 
of  all  the  said  merchandise  then  on  board  of  her,  and  was  done  by  the  master 
thereof  as  the  result  of  cool  deliberation,  and  in  the  exercise  of  a  wise  dis- 
cretion on  his  part  as  to  what  was  best  to  be  done,  and  with  the  purpose  of 
saving  said  vessel  and  cargo,  and  of  rendering  entirely  safe  the  lives* of  all 
the  persons,  passengers  and  crew,  212  in  number,  then  on  board  of  said 
steamship;  that  the  said  Pacific  Coast  Steamship  CJompany,  owner  of  said 
steamship,  did  at  all  times,  and  immediately  prior  to  the  snilinf?  of  said  steam- 
ship from  the  said  port  of  San  Francisco  with  such  merchandise  on  board  of 
her,  exercise  due  diligence  to  make  the  said  steamship  in  all  respects  sea- 
worthy, and  properly  manned,  equipped,  and  supplied  for  her  then  intended 
voyage,  to  wit,  a  voyage  to  San  Diego  and  way  ports,  and  return;  that  the 
crew  of  said  steamship  was  composed,  during  the  times  referred  to,  of 
persons  competent  to  discharge  the  duties  pertaining  to  their  several  stations 
on  board  said  vessel";  that  said  merchandise  was  delivered  to,  received  and 
carried  by,  the  claimant,  under  and  in  pursuance  of  the  laws  of  the  state  of 
California,  and  the  provisions  of  special  contracts  made  by  the  libelants  and 
the  claimant;  and  that  said  merchandise  was  damaged.  If  at  all,  in  said  state. 
And,  for  a  still  further  and  separate  defense,  claimant  alleges:  That  the 
libels  are  barred  by  the  laches  of  the  libelants  in  the  prosecution  of  the  same, 
by  the  terms  of  the  contract  alleged  in  said  libels,  which  reads  as  foUowi: 
"It^ls  expi-essly  agreed  that  all  claims  against  the  P.  C.  S.  S.  Co.,  or  any  of 
the  stockholders  of  said  company,  for  damages  to,  or  loss  of.  any  of  the 
within  merchandise,  must  be  presented  to  the  company  within  thirty  days 
from  date  hereof,  and  that,  after  thirty  days  from  date  hereof,  no  ac- 
tion, suit,  or  proceeding  in  any  court  of  justice  shall  be  brought  against 
said  P.  C.  S.  S.  Co.,  or  any  of  tlie  stockholders  thereof,  for  any  damage 
to,  or  loss  of,  said  merchandise;  and  the  lapse  of  said  thirty  days  shall 
be  det  ined  a  conclusive  bar  and  release  of  all  right  to  recover  against  stid 
company,  or  any  of  the  stockholders  thereof,  for  any  such  damage  or  k)S«.*' 
That  libelants  did  not  present,  or  cause  to  be  presented,  to  said  company,  with- 
in such  30  days,  their  claims  for  the  damages,  or  any  part  thereof,  as  in  said 
libels  alleged;  nor  was  this,  or  any,  proceeding  commenced  in  any  court  with- 
in said  30  days,  nor  at  any  time  prior  to  the  28th  of  April,  1S92,  at  which 
time  said  steamship  was  not  within  the  Northern  district  of  California;  nor 
was  said  steamship  seized  by  the  marshal  under  process  until  the  4th  of  May. 
1802.  That  the  libels  are  barred  by  the  provisions  of  sections  337  and  33S  of 
the  Code  of  Civil  Procedure  of  the  state  of  California.  That  the  same  are 
barred  by  laches  on  the  part  of  libelants,  by  delay  in  the  prosecution  of  tlje 
same  for  such  length  of  time  as  constitutes,  and  is,  a  bar  to  a  recovery  there- 
of in  a  court  of  admiralty. 

Under  the  issues  as  thus  presented,  the  proctor  for  libelants  at  the  trial  con- 
tented himself  with  introducing  the  shipping  receipts  as  evidence  of  the  ap- 
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parent  good  order  and  condition  of  the  goods  when  delivered  to  the  carrier 
for  shipment,  and,  after  offering  some  testimony  as  to  the  damaged  state  of 
the  shipment  of  Hellman,  Haas  &  Co.,  rested  their  case.  Thereupon  claimant 
moved  for  a  judgment  in  his  favor,  which  was  overruled  by  the  court  (The 
Queen  of  the  Pacific,  75  Fed.  74);  and  then  the  claimant  introduced  evidence 
in  support  of  the  averments  in  the  answer.  This  evidence  did  not  disclose 
the  cause  of  the  leak,  nor  the  exact  locality  where  the  water  gained  access  to 
the  vessel.  The  court,  upon  the  final  hearing,  rendered  a  decree  in  favor  of 
libelants.    The  Queen,  78  Fed.  155. 

George  W.  Towle,  Jr.,  for  appellant 
Milton  Andros,  for  appellees. 

Before  GELBEKT  and  EOSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge  (after  stating  the  facts).  The  libel  of 
each  libelant  is  in  rem  against  tiie  steamer  Queen  of  the  Pacific,  owned 
by  the  claimant,  to  recover  damages  for  a  breach  of  contract  of  af- 
freightment, for  the  safe  delivery  of  certain  merchandise,  in  apparent 
good  order  and  condition,  at  the  port  of  San  Diego.  There  are  two 
libels,  but  in  the  discussion  we  shall  mainly  refer  to  but  one,  and  the 
Queen  of  the  Pacific  will  be  mentioned  as  the  "Queen."  By  a  reference 
to  the  pleadings,  it  will  be  observed  that  there  are  numerous  prelim- 
inary questions  as  to  the  right  of  the  libelant  to  recover.  These  will 
first  be  discussed. 

1.  It  is  argued  by  the  appellant  that,  the  libelant  having  failed  to 
prove  that  the  steamer  Queen  was  within  the  Northern  district  of 
California  at  the  time  the  libel  was  filed,  the  court  had  no  jurisdiction 
to  enter  any  decree.  This  question  rests  upon  the  averment  in  the 
libel  that  the  steamer  was  within  the  district,  and  the  averment  in  the 
answer  of  the  claimant  that  it  was  not.  It  is  claimed  that  no  evidence 
was  offered  in  support  of  these  averments,  and  that  the  burden  of  proof 
was  upon  the  libelant  to  make  proof  in  regard  thereto.  The  learned 
judge  who  tried  this  case,  in  his  opinion,  stated  that  there  was  some 
evidence  to  the  effect  that  the  steamer  was  within  the  district  at  that 
time.  But,  be  that  as  it  may,  we  are  of  opinion  that  its  presence  or 
absence  at  that  time,  in  the  light  of  the  other  facts  to  which  we  shall 
refer,  is  wholly  immaterial  in  order  to  confer  jurisdiction.  Conceding 
that  no  jurisdiction  can  be  conferred  in  such  a  case  until  there  is  a 
seizure  made  within  the  limits  of  the  territorial  jurisdiction  of  the 
court,  it  does  not  follow  that  the  steamer  must  be  within  such  limits 
at  the  time  the  libel  is  filed.  The  court  acquires  its  jurisdiction  over 
an  action  upon  a  maritime  contract  of  affreightment  by  the  filing  of 
the  libel.  It  obtains  jurisdiction  over  the  res  by  a  seizure  of  the 
steamer,  made  at  that  time  or  thereafter,  within  the  district.  The 
facts  are  that  the  monition  was  first  returned  not  served,  the  steamer 
being  without  the  jurisdiction  of  the  court.  An  alias  monition  was 
thereafter  issued,  and  returned  served  within  the  district.  The  court, 
having  jurisdiction  of  the  subject-matter,  obtained  jurisdiction  over 
the  res  when  it  was  attached  by  the  marshal  upon  the  alias  monition. 
The  jurisdiction  of  the  court  over  the  cause  of  action  is  different  from 
its  jurisdiction  over  the  person  or  over  the  res.  The  jurisdiction  ac- 
quired in  the  first  case  is  obtained  by  service  of  process  on  the  person; 
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and  in  the  second,  by  a  seizure  of  the  res.  After  the  libel  is  filed, 
And  process  issued  thereon,  the  court  cannot  proceed  until,  in  the  one 
-case,  the  person  has  been  served  or  appears,  and,  in  the  other,  until 
there  is  an  actual  seizure  of  the  res.  In  Cooper  v.  Reynolds,  10  WalL 
:308,  316,  the  court  said: 

"By  'jurisdiction  over  the  subject-matter*  Is  meant  the  nature  of  the  cause 
•of  action  and  of  the  relief  sought;  and  this  is  conferred  by  the  sovereign  au- 
thority which  organizes  the  court,  and  is  to  be  sought  for  in  the  general 
nature  of  its  powers,  or  in  authority  specially  conferred.  Jurisdiction  of  the 
person  is  obtained  by  the  service  of  process,  or  by  the  voluntary  appearance 
of  the  party  in  the  progress  of  the  cause.  Jurisdiction  of  the  res  is  obtained 
"by  a  seizure  under  process  of  the  court,  whereby  it  is  held  to  abide  such  order 
^8  the  court  may  make  concerning  it.  The  power  to  render  the  decree  or 
Judgment  which  the  court  may  undertalie  to  make  in  the  particular  cause 
depends  upon  the  nature  and  extent  of  the  authority  vested  In  it  by  law  In 
regard  to  the  subject-matter  of  the  cause." 

There  are  numerous  cases  where  process  in  rem  has  been  issued  by  a 
federal  court  where  the  res  was  within  the  hands  of  a  state  court  of  co- 
ordinate jurisdiction.  In  such  cases  the  federal  court  refused  to  dis- 
miss the  libel,  but  postponed  action  thereon  until  the  proceedings  in 
4auch  court  of  co-ordinate  jurisdiction  were  terminated.  The  E.  L. 
Cain,  45  Fed.  367;  Moran  v.  Sturges,  154  U.  S.  256,  279,  14  Sup.  Ct 
1019;  Ex  parte  Chetwood,  165  U.  S.  443,  460,  17  Sup.  Ct.  385;  Ex 
parte  Johnson,  167  TJ.  S.  120,  125,  17  Sup.  Ct.  735.  It  must  be  ad- 
mitted that  in  such  cases  the  res  is  as  much  without  the  jurisdiction  of 
the  federal  court  as  if  it  were  without  the  district. 

The  objection  to  the  jurisdiction  of  the  court  is  not  well  founded. 

2.  The  appellant  claims  that  the  proceedings  against  the  Queen  in 
rem  are,  in  substance  and  effect,  proceedings  against  the  Pacific  Coast 
Steamship  Company,  within  the  true  intent  and  meaning  of  the  spe- 
cial contract  set  out  in  the  pleadings,  and  that  the  claimant  is  released 
by  the  30-day  clause  of  the  special  contract.  This  contention  cannot 
be  sustained.  As  a  general  rule,  it  may  be  conceded  that  a  proceeding 
in  rem  cannot  be  maintained  against  an  offending  steamer,  where  there 
is  no  liability  upon  the  part  of  the  owner  of  the  steamer  to  pay  the 
libelant's  claim.  But  the  libelant  is  not  compelled  to  proceed  directly 
against  the  owner.  He  may  enforce  his  lien  against  the  steamer. 
There  is  a  clear  distinction  between  the  two  proceedings.  A  pro- 
ceeding in  rem  is  to  enforce  a  lien  against  the  offending  steamer,  ir- 
respective of  the  ownership  of  it,  and  no  personal  judgment  can  be 
entered  against  the  shipowner  as  such.  The  decree  in  a  proceeding  in 
rem  is  enforced  directly  against  the  res,  by  a  condemnation  and  sale 
thereof,  or  against  the  obligors  on  the  bond  that  stands  in  the  place  of 
the  res,  and  for  the  purposes  of  the  judgment  is  the  res,  while  a  proceed- 
ing in  personam  is  direct  against  the  shipowner  to  enforce  his  personal 
liability  for  a  debt,  wholly  irrespective  of  any  lien  on  the  ship,  grow- 
ing out  of  the  maritime  contract  on  which  the  proceeding  is  founded. 
The  present  proceeding  is  not  against  the  claimant  company,  or  its 
stockholders,  to  enforce  the  payment  of  a  debt,  but  it  is  to  foreclose  a 
lien  against  a  steamer  in  which  they  claim  an  interest.  The  fact  that 
the  company  appears  and  interposes  a  claim  to  the  steamer  does  not 
change  the  legal  nature  of  the  proceeding  from  one  in  rem  to  one  in 
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persoDam,  so  as  to  bring  it  within  the  terms  of  the  special  contract 
on  the  back  of  the  bill  of  lading,  which  are  to  be  contra  proferentes. 
In  Leon  v.  Galceran,  11  Wall.  185, 189,  where  a  writ  of  sequestration 
had  been  issued,  under  the  laws  of  the  state  of  Louisiana,  against  a 
vessel,  to  enforce  the  payment  of  the  seamen's  wages,  the  court  said: 

*'XeItlier  the  writ  of  sequestration  nor  the  process  of  attachment  is  a  pro- 
ceeding in  rem,  as  known  and  practiced  In  the  admiralty,  nor  do  they  bear 
any  analogy  whateyer  to  such  a  proceeding,  as  a  suit  In  all  such  cases  is  a 
suit  against  the  owner  of  the  property,  and  not  against  the  property  as  an 
offending  thing,  as  in  case  where  the  libel  Is  in  rem  In  the  admiralty  court  to 
enforce  a  maritime  lien  in  the  property." 

l^e  contract  relied  upon  by  appellant  is  in  the  nature  of  a  statute 
of  limitations,  prohibiting,  after  the  lapse  of  a  certain  period,  the 
bringing  of  any  suit  or  proceeding  against  the  Pacific  Coast  Steamship 
CJompany,  or  against  any  of  its  stockholders,  to  recover  damages  for 
loss  or  injury  to  the  merchandise  specified  in  the  bill  of  lading.  It 
will  be  olwerved  that  nothing  is  said  in  the  contract  against  the  right 
of  the  shipper  to  enforce  any  lien  against  the  ship.  Is  it  not  fair  to 
presume  that,  if  the  steamship  company  intended  to  include  in  this 
lunitation  a  proceeding  in  rem  against  its  steamship,  it  would  have  ex- 
pressed this  intention  in  language  unambiguous,  clear,  definite,  and 
certain?  The  fact  that  it  has  not  done  so  is  to  be  construed  most 
strongly  against  it  The  rule  of  strict  construction  is  always  applied 
to  such  exceptions.  Conditions  in  policies  of  insurance  furnish  the 
true  rule  upon  this  subject.  The  courts  have  universally  held  that  as^ 
the  insurance  company  prepares  the  contract,  and  embodies  in  it  such 
conditions  as  it  deems  proper,  it  is  in  duty  bound  to  use  language,  in 
the  various  provisions  of  the  policy,  in  such  a  manner  that  the  insured 
cannot  be  mistaken  or  misled  as  to  the  duties  and  burdens  thereby  im- 
posed; and  in  case  of  any  doubt  or  uncertainty  as  to  the  meaning  of 
the  words,  or  of  inconsistent  or  contradictory  provisions  in  the  policy, 
they  are  to  be  construed  most  strongly  against  the  company.  Palmer 
V.  Insurance  Co.,  1  Story,  360,  Fed.  Cas.  No.  10,698;  Steel  v.  Insur- 
ance Co.,  51  Fed.  715,  722,  and  authorities  there  cited.  In  The  Cale- 
donia, 157  XJ.  S.  124, 137, 15  Sup.  Ct.  537,  the  court  said :  *'As  the  excep- 
tions were  introduced  by  the  shipowners  themselves  in  their  own  favor, 
they  are  to  be  construed  most  strongly  against  them." 

We  are  of  opinion  that  the  30-day  clause  in  the  bill  of  lading  haa 
no  application  to  this  proceeding;  but,  even  if  it  could  be  held 
that  the  limitation  clause  in  the  contract  was  applicable,  it  would 
not  constitute  a  bar,  because  the  limitation  of  time  therein  spec- 
ified \b  unreasonable.  Admitting  that  a  common  carrier  of  goods 
has  a  right  to  adopt  rules  fixing  the  time  within  which  the  shipper 
must  present  his  claim  or  bring  his  action  for  damages,  it  does  not 
follow  that  this  is  an  arbitrary  right,  or  that  the  clause  in  the  bill 
of  lading  in  the  present  case  is  reasonable.  The  date  of  the  bill 
of  lading  is  the  date  when  the  goods  were  received.  The  carrier 
might,  in  transporting  the  goods,  meet  with  unavoidable  accidents, 
or  delay  in  delivering  the  same  at  the  port  designated,  and  might 
thereafter  lose  or  damage  the  goods.  The  amount  of  the  damage, 
if  only  partial,  could  not  probably  be  ascertained  for  several  days 
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or  weeks,  depending  upon  the  special  circumstances  of  the  case, 
iind  it  would  be  unjust  and  unreasonable  to  limit  the  time  of  in- 
stituting proceedings  from  the  date  the  goods  were  received.  The 
limitation  ought,  in  justice  and  fairness  to  all  parties  concerned, 
to  be  limited,  at  least,  from  the  time  when  the  loss  or  damage  oc- 
curred. If  not,  to  the  time  when  the  shipper  had  knowledge  there- 
of; and  a  reasonable  time  thereafter  should  be  given,  within  which 
the  claim  must  be  presented,  or  action  brought  thereon. 

The  appellees  are  not  estopped  from  enforcing  this  rule  of  con- 
struction against  the  steamship  company.  As  was  said  in  Liver- 
pool &  Gt.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  8.  397,  441,  9 
Sup.  Ct.  471: 

"The  carrier  and  his  customer  do  not  stand  upon  a  footing  of  equality. 
The  individual  customer  has  no  real  freedom  of  choice.  He  cannot  afford  to 
higgle  or  stand  out,  and  seeic  redress  in  the  courts.  He  prefers  rather  to  ac- 
•cept  any  bill  of  lading,  or  to  sign  any  paper,  that  the  carrier  presents;  and 
In  most  cases  he  has  no  alternative  but  to  do  this,  or  to  abandon  his  business. 
Special  contracts  between  the  carrier  and  the  customer,  the  terms  of  which  are 
Just  and  Teasonable,  and  not  contrary  to  public  policy,  are  upheld,— such  as 
those  exempting  a  carrier  from  responsibility  for  losses  happening  from  acci- 
dent, or  from  dangers  of  navigation  that  no  human  skill  or  diligence  can  guard 
against.  ♦  *  *  But  the  law  does  not  aUow  a  public  carrier  to  abandon 
altogether  his  obligations  to  the  public,  and  to  stipulate  for  exemptions  which 
are  unreasonable  and  improper,  amounting  to  an  abrogation  of  the  essential 
•duties  of  his  employment" 

In  Express  Co.  v.  Darnell  (Tex.  Sup.)  6  S.  W.  765-767,  a  limitation 
•clause  of  60  days  from  the  time  when  the  bill  of  lading  was  given 
was  held  to  be  unreasonable.  The  court,  in  discussing  this  ques- 
tion, said: 

"Any  reasonable  limitation  contained  in  the  bill  of  lading  would  be  upheld 
by  the  court.  But  it  has  been  decided  by  this  court  that  an  unreasonable 
restriction  is  not  valid,  even  in  cases  to  which  our  statute  does  not  apply. 
Railroad  Co.  v.  Harris,  67  Tex.  166,  2  S.  W.  574.  Is  this  a  reasonable  limita- 
tion? We  think  not.  If  it  had  been  stipulated  that  a  claim  should  be  made 
in  60  days  from  the  ascertainment  of  the  loss,  the  case  would  have  been  dif- 
ferent. But  to  require  a  shipper  to  give  notice  of  his  claim  within  a  abort 
period  of  the  date  of  the  bill  of  lading,  without  reference  to  the  time  when  a 
loss  for  the  breach  of  the  contract  accrued,  is  to  impose  a  restriction  which  in 
many  cases  would  deny  a  right  of  action,  and  thereby  permit  the  carrier  to 
contract  against  his  negligence,  which  is  never  allowed." 

3.  The  questions  raised  by  appellant  as  to  the  applicability  and 
•effect  of  the  sections  of  the  Code  of  Civil  Procedure  and  statute  of 
limitations,  and  the  alleged  laches  of  the  libelant  in  the  diligent 
prosecution  of  his  claim,  will  be  considered  together. 

The  fact  that  the  bill  of  lading  was  signed  within  the  state  of 
Oalifornia,  before  the  goods  were  shipped  on  board  the  Queen,  and 
that  the  freight  was  to  be  delivered  at  a  port  within  the  state,  does 
not  bring  the  contract  within  the  provisions  of  the  statutes  of  Cal- 
ifornia. The  libelants  did  not  bring  this  suit  to  enforce  any  lien 
given  by  the  state  statute;  and  hence  the  provision  of  section  813 
of  the  Code  of  Civil  Procedure  of  California,  relative  to  the  time 
of  bringing  actions  against  steamers,  vessels,  and  boats,  which  de- 
clares that  "such  liens  only  continue  in  force  for  the  period  of  one 
year  from  the  time  the  cause  of  action  accrued,"  as  well  as  the 
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other  provisions  of  the  Code  cited  by  counsel,  have  no  application. 
These  libels  were  brought  under,  and  by  virtue  of,  the.  maritime 
laws  of  the  United  States.  In  the  exercise  of  their  admiralty  and 
maritime  jurisdiction,  the  United  States  courts  are  governed  sole- 
ly by  the  legislation  of  congress  and  the  general  principles  of  mar- 
itime law,  and  are  not  bound  by  state  statutes.  New  Zealand  Ins. 
Co.  v.  Earnmoor  Steamship  Co.,  24  C.  C.  A.  644,  79  Fed.  368;  Wil- 
lard  V.  Dorr,  3  Mason,  91,  Fed.  Cas.  No.  17,679;  Brown  v.  Jones,  2 
GalL  477,  481,  Fed.  Cas.  No.  2,017;  The  Key  City,  14  Wall.  653. 

In  The  J.  E.  Rumbell,  148  U.  S.  1,  12,  13  Sup.  Ct.  500,  the  court 
said: 

**The  admiralty  and  maritime  jurisdiction  is  conferred  on  tlie  courts  of  the 
United  States  by  the  constitution,  and  cannot  be  enlarged  or  restricted  by  the 
legislation  of  a  state.  No  state  legislation,  therefore,  can  bring  within  the 
admiralty  jurisdiction  of  the  national  courts  a  subject  not  maritime  in  its  na- 
ture."   The  Glide,  167  U.  S.  606,  622,  17  Sup.  Ct  930. 

The  question  of  laches,  however,  is  applicable  to  courts  of  ad- 
miralty, and  should  be  governed  by  the  general  principles  of  equity 
in  regard  thereto.  No  general  principle  of  equity  is  better  settled 
than  the  one  which  declares  that  a  party  must  not  be  permitted  to 
sleep  over  his  rights,  to  the  prejudice  of  the  party  against  whom  he 
makes  a  claim,  who  by  the  delay  may  be  deprived  of  the  evidence 
and  means  of  effectively  defending  himself.  But  the  question  as 
to  what  is  to  be  considered  a  reasonable  time  has  not  been,  and 
cannot  be,  settled  by  any  precise  or  definite  rule,  that  would  be 
applicable  to  all  kinds  and  classes  of  cases.  The  proper  solution 
of  the  question  depends,  to  a  great  extent,  upon  the  facts  and 
circumstances  of  each  particular  case.  What  would  be  laches  in 
one  case  might  not  constitute  laches  in  another,  w^here  the  facts 
are  different.  Mere  lapse  of  time  is  not  always  the  true  criterion 
to  follow,  although  it  often  constitutes  an  important  factor.  State 
statutes  of  limitations  are  often  adopted  by  analogy.  But  in  some 
cases  courts  have  held  a  party  guilty  of  laches  for  failure  to  bring 
his  suit  within  a  reasonable  time,  although  the  statute  of  limita- 
tions has  not  expired.  Others  have  declined  to  dismiss  the  suit  on 
the  ground  of  laches,  even  where  not  brought  within  the  time  re- 
quired by  analogy  of  the  statutes  of  limitation  at  law.  The  court, 
in  determining  the  question,  must  necessarily  be  governed  by  the 
exercise  of  its  sound  legal  discretion,  with  special  reference  to  the 
facts. 

In  The  Key  City,  14  Wall.  653,  659,  Mr.  Justice  Miller,  in  deliv- 
ering the  opinion  of  the  court,  said: 

'The  authorities  on  the  subject  of  lapse  of  time  as  a  defense  to  suits  for 
the  enforcement  of  maritime  liens  are  carefully  and  Industriously  collected 
in  the  briefs  of  counsel  on  both  sides,  to  which  reference  Is  hereby  made, 
without  specifying  them  more  particularly.  We  think  that  the  following 
propositions,  as  applicable  to  the  case  before  us,  may  be  fairly  stated  as  the 
result  of  these  authorities:  (1)  That,  while  the  courts  of  admiralty  are  not 
governed  in  such  cases  by  any  statute  of  limitation,  they  adopt  the  principle 
that  laches  or  delay  in  the  judicial  enforcement  of  maritime  Hens  will,  under 
proper  circumstances,  constitute  a  valid  defense.  (2)  That  no  arbitrary  or 
fixed  period  of  time  has  been,  or  will  be,  established  as  an  inflexible  rule,  but 
<liat  the  delay  which  wiU  defeat  such  a  suit  must,  in  every  case,  depend  upon 
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the  peculiar  equitable  circumstances  of  that  case.  (3)  That  where  the  lien 
Is  to  be  enforced  to  the  detriment  of  a  purchaser  for  value,  without  notke 
of  the  lien,  the  defense  will  be  held  valid  under  a  shorter  time,  and  a  more  rigid 
scrutiny  of  the  circumstances  of  the  delay,  than  when  the  claimant  is  the 
owner  at  the  time  the  lien  accrued/' 

In  Southard  v.  Brady,  36  Fed.  560,  the  court  said: 

''It  is  true  that  there  is  no  statute  of  limitations  in  admiralty;  but  courts  of 
admiralty,  like  those  of  equity,  will  not  lend  their  aid  to  enforce  stale  demands. 
Exceptional  circumstances  will  sometimes  lead  a  court  of  admiralty  to  pro- 
nounce a  claim  stale  after  a  lapse  of  time  less  than  the  local  statutory  period 
of  limitations.  Where  there  is  nothing  exceptional  in  the  case,  the  court  will 
govern  itself  by  the  analogy  of  the  common-law  limitations."  Bailey  y.  SoDd- 
berg,  1  C.  0.  A.  387,  49  Fed.  583,  586. 

The  Code  of  Civil  Procedure  of  California  limits  the  time  for  the 
commencement  of  actions  as  follows: 

"Sec.  337.  Within  four  years:  An  action  upon  any  contract,  obligation,  or 
liability,  founded  upon  an  instrument  hi  writing,  executed  hi  this  state.** 

This  proceeding  was  instituted  on  the  last  day  of  that  period  of 
time.  There  are  no  facts  or  circumstances  which  indicate  that  by 
reason  of  the  delay  appellant  has  been  prejudiced  in  any  of  its 
legal  rights,  or  prevented  in  any  manner  from  making  any  defense 
that  it  could  have  made  if  there  had  been  no  such  delay.  No  wit- 
nesses were  absent  by  whom  the  facts  conld  be  established.  In 
brief,  there  were  no  difficulties  encountered  in  the  path  of  having 
a  fair  trial.  There  are  no  special  or  exceptional  facts  or  circum- 
stances, which  so  often  appeal  to  the  conscience  of  the  courts  in 
such  cases,  that  would,  in  equity,  justify  us  in  holding  these  libel- 
ants guilty  of  such  laches  as  to  deprive  them  of  their  right  to  main- 
tain their  libels  because  of  their  delay  in  instituting  the  proceed- 
ings herein. 

4.  The  special  contracts  provide  that: 

"It  is  understood  that  in  the  settlement  of  any  claim  for  loss  of,  or  damage 
to,  any  of  the  above-mentioned  goods,  said  claim  shall  be  restricted  to  the  cash 
value  of  such  goods  at  the  port  of  shipment  at  the  date  of  shipment" 

Appellant  objects  to  the  methods  pursued  by  the  libelants  in 
making  the  proofs  on  this  point, — both  as  to  the  cash  value,  and  of 
the  depreciation  of  value  on  account  of  the  damages.  The  objec- 
tions are  purely  technical.  There  is  no  showing  or  pretense  that 
the  result  reached  is  erroneous.  The  damaged  goods  were  sold  at 
public  auction,  and  it  is  claimed  that  such  a  sale  does  not  repre- 
sent the  true  market  value  of  the  damaged  goods.  Why  not?  No 
showing  is  made  by  appellant  that  any  greater  value  could  have 
been  obtained  at  private  sale,  or  that  the  public  auction  was  not 
fairly  conducted.  What  was  the  use  of  going  through  the  formula 
and  expense  of  having  the  goods  appraised?  The  same  objections 
could  perhaps  have  been  urged  with  as  much,  or  greater,  force 
against  an  appraisement,  as  against  a  public  auction  after  due  and 
timely  notice. 

In  The  Columbus,  1  Abb.  Adm.  37,  Fed.  Cas.  No.  3,041,  Betts,  J., 
said: 

"Sale  by  auction  is,  in  the  great  marts  of  commerce,  so  commonly  resorted 
to  by  merchants  to  ascertain  the  value  of  deteriorated  merchandise,  that  it 
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may  almost  amount  to  a  usage  of  trade.  It  furnishes,  cheaply  and  promptly, 
all  the  accuracy  which  can  be  expected  in  any  known  measure  of  damages; 
and  it  is  peculiarly  fitting,  in  cases  of  this  character,  that  the  court  should 
sanction  and  sustain  it  as  the  method  best  adapted  to  protect  the  interests  of 
all  parties  concerned." 

In  The  Columbus,  1  Abb.  Adm.  97,  Fed.  Cas.  No.  3,042,  the  same 
judge  said: 

**To  all  reasonable  intents,  this  method  of  fixing  the  amount  of  injury  or 
loss  is  Just  as  obligatory  on  him  and  the  vessel  as  a  submission  to  arbitra- 
tion, or  an  adjustment  by  mutual  agreement  between  the  parties.  It  does  not 
appear  that  any  witness,  Icnowing  the  condition  of  the  goods,  considered  the 
sale  prices  at  all  below  their  marketable  value.  The  sale  at  auction,  under 
sucli  circumstances,  was  properly  admissible  as  evidence  of  the  value  of  the 
goods  when  landed." 

The  objections  made  upon  tbese  points  were  properly  overruled. 

5.  It  is  claimed  by  appellant  that  the  court  erred  in  allowing  the 
witness  Haas,  when  testifying  as  to  the  cost  of  the  goods,  to  re- 
fresh his  memory  from  a  memorandum  marked  'Merchandise  on 
Steamer  Queen,"  which  the  witness  said  was  the  bill,  or  a  copy  of 
it,  which  was  handed  to  the  agents  of  the  steamer,  of  the  goods 
shipped  on  the  Queen.  The  facts  in  relation  to  this  memorandum, 
as  shown  by  the  testimony,  are  as  follows: 

"By  Mr.  Andros:  Q.  Do  you  know  what  goods  were  shipped  on  board  of 
her?  A.  I  know  by  the  bills.  Q.  Please  to  state—  Refresh  your  memory 
from  that  paper,  and  state  what  they  were.  Mr.  Towle:  I  object  to  any 
testimony  from  that  paper.  Mr.  Andros:  Q.  In  whose  handwriting  is  that? 
A  This  is  in  the  handwriting  of  a  clerk  of  ours,  who  was  with  us  then,  and 
who  is  with  us  now,  In  Los  Angeles.  The  Court:  Q.  Do  you  know  anything 
about  that  paper  yourself?  A.  Nothing  more  than  I  told  the  young  man  to 
make  it  out  at  the  time.  He  made  it  under  my  supervision.  Mr.  Andros:  Q. 
I  will  ask  you  to  see,  as  I  read  this,  whether  it  corresponds  with  what  is  on 
the  back  of  this  biU  of  lading.  ♦  ♦  ♦  Mr.  Towle:  We  object  to  that  as  Ir- 
relevant, Immaterial,  and  incompetent,  whether  It  agrees  with  the  memoran- 
dum or  not  Mr.  Andros:  I  propose  to  prove  the  cost  price  of  these  goods  by 
Mr.  Haas,  and  I  want  to  simply  identify  these  goods  by  that  memorandum,  so 
that  he  may  testify  as  to  the  cost  Mr.  Towle:  So  far  as  it  has  a  bearing  upon 
the  question  of  price,  If  the  witness  proposes  to  testify  from  that  memorandum 
as  to  prices,  we  shall  object  to  that.  We  object  to  these  questions.  If  the  wit- 
ness is  to  testify,  he  can  as  weU  testify  from  the  items  on  the  bill  of  lading 
as  from  the  memorandum  which  agrees  with  those  items.  The  Court:  His 
memorandum  probably  has  the  prices  attached.  Mr.  Andros:  Yes,  sir.  Q. 
*50  cases  of  canned  vegetables.*  What  was  the  price  of  this.  Mr.  Haas?  Mr. 
Towle:  Are  you  testifying  from  your  memorandum,  or  from  your  own  knowl- 
edge? A.  I  am  testifying  from  the  memorandum.  Mr.  Andros:  Q.  Did  you 
at  the  time  know  the  cost  of  these  goods?  A.  Yes,  sir.  Q.  Did  you  buy  them? 
A  Yes,  sir.  Q.  Bought  them  yourself  here?  A.  Either  bought  them  myself, 
or  they  were  bought  under  my  supervision.  Q.  So  at  that  time  you  did  linow 
what  they  cost?  A.  Yes,  sir.  Q.  Did  you  subsequently  instruct  that  memo- 
randum of  that  cost  to  be  made?  A.  Yes,  sir.  Q.  At  the  time  that  you  made 
that  memorandum  yourself,  or  had  it  made  under  your  supervision,  were  the 
figures  therein  mentioned  the  true  cost  of  those  goods?  A.  Yes,  sir.  Mr. 
Towle:  We  ask  that  that  answer  be  stricken  out.  *  *  ♦  We  submit  that 
the  only  memorandum  that  can  be  used  is  one  made  by  himself  at  the  time. 
•  •  ♦  The  Court:  Or  under  his  direction.  The  Witness:  It  was  our  book- 
keeper. Mr.  Towle:  But  he  directs  somebody  to  make  up  a  memorandum 
and  that  paper,  and  presents  them  to  him.  That  does  not  authorize  him  to 
testify  from  It  The  Court:  He  goes  further  than  that  He  said  he  knew  It 
to  be  correct.  ♦  ♦  ♦  The  Court:  I  understood  you  to  say  that  you  knew 
that  the  charges  there  were  correct  at  the  time?  A.  Yes,  sir.** 
36  C.C.A.—10 
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«We  have  made  this  quotation  because  it  shows,  as  clearly  as  any 
words  we  might  express,  that  the  objections  made  by  appellant  are 
absolutely  untenable.  The  law  is  well  settled  that  a  witness  may 
be  permitted  to  refresh  his  memory  by  the  use  of  any  written  mem- 
orandum, although  it  is  not  made  by  himself,  if  he  saw  it  while 
the  facts  therein  stated  w^ere  fresh  in  his  recollection,  and  knew 
that  the  memorandum,  as  then  made,  was  correct.  1  Greenl.  Ev. 
(15th  Ed.)  §§  436,  437;  Com.  v.  Ford,  130  Mass.  64,  66,  and  author- 
ities  there  cited;  Huff  v.  Bennett,  6  N.  Y.  337,  339;  Jones,  Ev.  § 
880,  and  authorities  there  cited;  Milling  Co.  v.  Walsh,  108  Ma 
277,  284,  18  S.  W.  904. 

6.  Appellant  argues,  with  reference  to  the  libel  of  the  surviving 
partners  of  the  firm  of  Hellman,  Haas  &  Co.,  that  if  the  loss  sustained 
by  them  was  paid  by  the  Magdeburg  General  Insurance  Company  prior 
to  the  dissolution  by  the  death  of  Jacob  Haas,  one  of  its  members,  the 
surviving  partners  have  no  authority  to  sue,  because  their  authority 
was  limited  to  a  settlement  of  the  partnership  affairs  as  provided  by 
sections  2458-2462  of  the  Civil  Code  of  California.  The  contention  is 
that  under  such  conditions,  the  insurer,  having  paid  the  loss,  and  there- 
by become  subrogated  to  the  partnership  rights,  during  the  lifetime  of 
Jacob  Haas,  had  the  right  to  sue  in  the  partnership  name,  so  long  as 
the  partnership  existed,  but  that  it  could  not  sue,  as  it  did  in  this  case, 
in  the  name  of  the  surviving  partners.  This  contention  cannot  be  sus- 
tained upon  reason  or  authority. 

In  Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  462, 
0  Sup.  Ct.  461),  where  the  libel  was  filed  by  the  insurance  company,  the 
court  said: 

**The  question  of  the  subrogation  of  the  libelant  to  the  rights  of  the  shippera 
against  the  carrier  presents  no  serious  difficulty.  From  the  very  nature  of 
the  contract  of  insurance  as  a  contract  of  indemnity,  the  insurer,  upon  paying 
to  the  assured  the  amount  of  a  loss,  total  or  partial,  of  the  goods  insured, 
becomes,  without  any  formal  assignment,  or  any  express  stipulation  to  that 
effect  in  the  policy,  subrogated,  in  a  corresponding  amount,  to  the  assured's 
right  of  action  against  the  carrier  or  other  person  responsible  for  the  loss,  and, 
in  a  court  of  admiralty,  may  assert  in  his  own  name  that  right  of  a  shipper. 
The  Potomac,  105  U.  S.  630.  fi34;  Phopnix  Ins.  Co.  v.  Erie  &  W.  Transp.  Co, 
117  U.  S.  312,  321,  6  Sup.  Ct.  750,  117G." 

In  Hall  V.  Railway  Co.,  13  Wall.  367,  370,  the  court  said: 

"In  respect  to  the  ownership  of  the  goods,  and  the  risk  incident  thereto*  the 
owner  and  the  insurer  are  considered  but  one  person,  having  together  the 
beneficial  right  to  the  indemnity  due  from  the  carrier  for  a  breach  of  hit 
contract,  or  for  nonperformance  of  his  legal  duty.  Standing  thus,  as  the  in- 
surer does,  practically  in  the  position  of  a  surety,  stipulating  that  the  goods 
shall  not  be  lost  or  injured  in  consequence  of  the  peril  insured  against,  when- 
ever he  has  indemnified  the  owner  for  the  loss  he  is  entitled  to  all  the  means  of 
Indemnity  which  the  satisfied  owner  held  against  the  party  primarUy  liable. 
His  right  rests  upon  familiar  principles  of  equity.  It  is  the  doctrine  of  sub- 
rogation, dependent  not  at  all  upon  privity  of  contract,  but  worked  out 
through  the  right  of  the  creditor  or  owner.  Hence  it  has  often  been  ruled 
that  an  insurer  who  has  paid  a  loss  may  use  the  name  of  the  assured  in  an 
action  to  obtain  redress  from  the  carrier  whose  failure  of  duty  caused  the  loss." 

See,  also,  U.  S.  v.  American  Tobacco  Co.,  166  U,  S.  468,  474, 17  Sup. 
Ct.  619. 
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In  the  face  of  these  authorities,  it  is  apparent  that  the  question  as  to 
who  shall  bring  the  suit  is  one  to  be  determined  between  the  shippers 
and  the  insurance  company.  It  is  no  concern  of  the  appellant  whether 
the  libel  is  brought  in  the  name  of  the  shippers,  or  in  the  name  of  the 
insurance  company.  In  either  event  the  right  of  the  claimant  in  its 
defense  would  be  identical.  If  the  insurance  company  became  subro- 
gated to  the  right  of  the  partnership  during  the  lifetime  of  all  the 
partners,  the  death  of  one  subsequent  to  the  loss,  and  its  payment  by 
the  insurance  company,  would  not  prevent  it  from  recovering  from  the 
carrier  for  the  damage  sustained  to  the  goods.  The  insurance  com- 
pany had  the  right  at  its  election  to  use  the  name  of  the  surviving  part- 
ners of  the  firm  in  bringing  this  suit,  or  to  have  instituted  the  suit  in 
its  own  name.  If  it  were  brought  for  the  benefit  of  the  insurance  com- 
pany, it  stands,  in  law,  the  same  as  if  it  were  brought  in  its  own  name, 
and  its  right  to  maintain  the  suit  cannot  be  questioned  by  the  claimant. 
There  are  other  minor  points  discussed  by  counsel,  which  we  have 
examined,  but  do  not  think  necessary  to  discuss.  It  is  enough  to  say 
that  they  are  without  merit. 

7.  It  is  contended  by  appellant  that  no  negligence  on  the  part  of  the 
ship  was  proven  by  appellees;  that  the  presumption  of  negligence  from 
the  goods  being  wet  was  overthrown  by  proof  on  the  part  of  appellant 
that  the  steamer  was  seaworthy  when  she  sailed,  and  that  there  was 
no  negligence  of  the  master  or  crew  on  the  voyage;  that  these  facts, 
which  are  not  disputed,  cast  upon  the  libelants  the  burden  of  proving 
some  specific  negligence,  which  they  have  failed  to  do;  that  the  libels, 
while  they  allege  the  execution  of  the  contract,  are  based,  not  upon  a 
breach  of  contract  per  se,  but  upon  negligence,  and  negligence  only,  as 
the  occasion  and  foundation  of  the  alleged  damages.     Upon  these 
ix)ints  the  respective  proctors  have  exhibited  great  and  commendable 
Industry  in  the  citation  of  authorities  which  it  is  claimed  support  their 
views,  and  have  furnished  the  court  with  convincing  evidence  of  their 
skill,  ability,  and  learning  in  the  arguments  w  hich  they  have  elaborate- 
ly made  in  their  briefs.     In  the  light  of  their  respective  contentions, 
it  becomes  important  to  first  determine  the  true  nature  and  character 
•of  the  libels, — whether  they  are  to  be  construed  to  be  actions  upon 
torts,  as  claimed  by  appellant,  or  actions  upon  contracts,  as  claimed  by 
appellees.     The  question  is  important.     But,  upon  a  careful  examina- 
tion of  all  the  cases,  we  are  of  opinion  that  it  is  not  difficult  of  solution. 
There  is  no  apparent  conflict  in  the  authorities  cited.     The  differencea 
which  at  first  blush  might  seem  to  exist  are,  upon  close  examination, 
found  to  be  based  upon  different  facts  as  to  the  allegations  contained  in 
the  libels.     Some  refer  to  common-law  actions,  others  to  proceedings 
in  admiralty;   some  are  cases  of  collision,  and  others  upon  contracts 
for  affreightment.     Discretion,  judgment,  and  patient  consideration 
must  be  brought  to  bear  in  order  to  determine  which  ar^  applicable, 
and  which  are  not,  to  the  pleadings  and  facts  in  the  present  case.    We 
have,  in  the  statement  of  facts,  copied  the  averments  in  the  libels. 
They  need  not  be  repeated.     It  is  essential  to  bear  in  mind  that  pro- 
ceedings in  admiralty  are  not  the  same  as  in  the  courts  of  the  common 
law.     As  was  said  by  Mr.  Justice  Story  in  The  Adeline,  9  Cranch, 
244, 284,  **no  proceedings  can  be  more  unlike  than  those  in  the  courts  of 
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common  law  and  in  the  admiralty."  In  actions  at  common  law  the 
pleadings  are  to  be  construed  strongly  against  the  pleader,  and  often 
strictly,  without  regard  to  the  real  sulwtance  of  the  action;  but  in 
admiralty  the  rule  is  different.  All  courts  of  admiralty  agree  in  re- 
garding substance  as  of  more  importance  than  form,  in  the  proceedings 
which  come  before  it;  and  therefore  any  process  in  admiralty  is,  in 
general,  if  not  always,  sufficient,  which  distinctly  brings  the  substance 
of  a  case,  and  the  actual  parties,  before  a  proper  court  in  such  way  a» 
to  permit  the  questions  of  the  case  to  be  investigated,  its  merits  ascer- 
tained, and  justice  done.     2  Pars.  Adm.  369. 

The  criticism  of  appellant  is  based  upon  the  language  in  the  MbeL 
''that,  in  consequence  of  the  injury  and  damage  to  said  merchandise 
by  sea  water,  ♦  ♦  ♦  the  libelant  has  sustained  damages."  And  j 
he  argues  that  while  the  libels,  by  way  of  inducement,  show  a  failure  1 
to  perform  the  special  contracts,  they  do  not  claim  any  damage  as  re-  | 
suiting  therefrom,  and  that,  by  the  selection  of  the  libelants,  the  dam- 
ages alleged  are  limited  to  the  alleged  negligence  of  the  servants  of 
the  Pacific  Coast  Steamship  Company  in  permitting  the  sea  water  ta 
flow  in  upon  the  goods,  and  that  such  averments  show  that  the  action  i 
is  founded  upon  a  tort,  and  not  upon  a  contract,  and  that,  if  there  was 
no  negligence,  the  libelant  cannot  recover  any  damages.  We  are  un- 
able to  agree  with  the  views  thus  expressed.  On  the  other  hand,  we 
are  of  opinion  that  the  proceeding  is  founded  upon  the  contract  of  af- 
freightment, and  that  the  claim  for  damages  is  based  upon  the  failure 
of  the  steamship  company  to  deliver  the  merchandise  in  good  order 
and  condition,  and  that  the  averments  in  the  pleadings  as  to  the  negli- 
gence are  merely  illustrative  of  the  manner  in  which  the  goods  were 
damaged.  It  cannot,  it  seems  to  us,  be  legally  said  that  the  mere  moi- 
tion  of  the  word  "negligence,"  as  used  in  the  pleadings,  changes  the 
character  of  the  proceeding  from  one  on  a  contract  to  one  in  tort.  If 
there  is  an  express  contract,  and  the  act  complained  of  is  a  breach  of 
it,  the  action  is  clearly  founded  on  a  contract.  The  libelants  had  the 
privilege  of  selecting  the  form  of  the  proceeding, — whether  in  tort  or 
upon  the  contract;  and,  having  elected  to  rely  upon  the  contract,  they 
are-entitled  to  all  the  rights  and  privileges  pertaining  thereto. 

The  authorities  cited  by  appellant  in  the  collision  cases  and  cases 
at  common  law  are  not,  in  our  opinion,  applicable  to  this  case.  The 
other  cases  do  not  sustain  his  position. 

In  Legge  v.  Tucker,  1  Hurl.  &  N.  500,  which  is  referred  to  with 
approbation  by  the  court  in  Atlantic  &  P.  R.  Co.  v.  Laird,  164  T. 
S.  393,  398,  17  Sup.  Ct.  120,  the  action  was,  in  form,  an  action  on 
the  case,  for  the  negligence  of  the  livery  stable  keeper  in  the  care 
and  custody  of  a  horse;  and  it  was  held  that  the  foundation  of  the 
action  was  a  contract,  and  that,  in  whatever  way  the  declaration 
was  formed,  it  was  an  action  of  assumpsit.     Pollock,  C.  B.,  said: 

"Where  the  foundation  of  the  action  Is  a  contract,  In  whatever  way  the  dec- 
laration is  framed,  it  is  an  action  of  assumpsit" 

Watson,  B.,  said: 

•The  action  is  clearly  founded  on  contract.  Formerly,  in  actions  against 
carriers,  the  custom  of  the  realm  was  set  out  in  the  declaration.  Here  a  con- 
tract is  stated  by  way  of  inducement,  and  the  true  question  is  whether,  if  that 
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were  struck  out,  any  ^ound  of  action  would  remain.  Williamson  v.  Allison, 
2  East,  452.  There  is  no  duty  Independently  of  the  contract,  and  therefore 
It  is  an  action  of  assumpsit." 

In  Baylis  v.  Lintott,  8  L.  K.  C.  P.  345,  the  action  was  against  a 
carriage  proprietor  for  not  securely  carrying  certain  luggage  be- 
longing to  a  person  who  had  hired  his  carriage.  The  declaration 
alleged  that  in  consideration  that  the  plaintiff,  with  her  luggage, 
would  become  a  passenger  in  such  carriage,  the  defendant  prom- 
ised to  carry  the  plaintiff  and  her  luggage  safely,  but  did  not  safely 
carry  the  plaintiff's  luggage,  but  so  carelessly  and  negligently  con- 
ducted himself  that  part  of  said  luggage  was  lost.  The  court  held 
that  the  cause  of  action  set  forth  in  the  declaration  was  "founded 
on  a  contract." 

In  Fleming  v.  Railway  Co.,  4  Q.  B.  Div.  81,  83,  the  material  parts 
of  the  statement  of  claim  were  (1)  that  the  plaintiffs  delivered  to 
the  defendants,  as  common  carriers  of  goods  for  hire,  a  parcel  of 
goods  of  the  plaintiffs,  to  be  carried  by  the  defendants  from  Shef- 
field to  Dundee,  for  reward  to  the  defendants;  (2)  that  the  defend- 
ants, as  such  common  carriers  as  aforesaid,  accepted  the  said  par- 
cel of  goods,  to  be  by  them  taken  care  of,  and  safely  and  securely 
carried  and  delivered  to  the  plaintiffs  at  Dnndee;  (3)  that  the  de- 
fendants did  not  take  care  of,  and  safely  and  securely  carry  and 
deliver  to  the  plaintiffs,  the  said  parcel  of  goods,  but,  not  regard- 
ing their  duty  in  that  behalf,  so  carelessly  and  negligently  con- 
ducted  themselves  with  respect  thereto  that  the  said  parcel  of 
goods  was  and  is  wholly  lost.    The  court  said: 

"The  question  Is  whether  the  plaintiffs  are  entitled  to  costs  In  an  action  in 
which  they  have  recovered  a  sum  not  exceeding  £20,  and  in  which  they  charge 
the  defendants  as  common  carriers.  According  to  Bryant  v.  Herbert,  3  C. 
P.  Div.  389,  we  have  to  determine  whether  the  action  Ms  founded  on  contract* 
or  'on  a  tort';  and,  whether  we  are  to  decide  this  question  by  looking  at  the 
form  of  the  pleadings  or  at  the  facts,  it  is  clear  that  this  action  is  'founded  on 
contract.*  ♦  *  *  These  allegations  seem,  in  effect,  to  amount  to  a  charge 
that.  In  consideration  of  the  payment  of  hire,  the  defendants  promised  to  carry 
safely  the  plaintiffs'  goods;  and  this  would  clearly  have  been,  under  the  old 
forms  of  pleading,  a  declaration  In  contract." 

The  law  upon  this  subject  is  well  expressed  in  Schouler,  Bailm. 
p.  557,  as  follows: 

"Concerning  the  Form  of  Action.  This,  at  common  law,  may  be  ex  deUcto 
or  ex  contractu.  So  long  as  the  common-carriage  occupation  was  considered 
simply  as  a  public  duty.  Its  breach  was  deemed  tortious,  and  the  carrier  suable 
In  an  action  on  the  case  founded  upon  the  custom  of  the  realm,  but,  when 
contract  began  to  assuage  the  rigor  of  public  policy,  It  became  established  that 
the  carrier  should  be  held  liable  In  assumpsit  on  his  undertaking;  and  hence 
the  modem  usage  to  lay  hold  of  the  advantages  of  the  action  ex  contractu, 
while  preserving  those  likewise  of  that  more  ancient  remedy  against  carriers, 
ex  delicto,  which  the  practice  of  earlier  centuries  commended.  Where  the 
transaction  and  the  character  of  the  loss  require  the  plaintiff  to  show  a  con- 
tract, express  or  impUed,  with  the  carrier,  to  support  his  action,  contract  is 
the  ti'ue  remedy;  otherwise  the  preferable  form  of  action  is  tort." 

In  a  proceeding  of  this  character,  and  under  the  facts  established 
in  this  case,  the  following  principles  of  law  are  well  settled : 

(1)  That  common  carriers  by  water,  like  common  carriers  by 
land,  are  in  the  nature  of  insurers,  and  are  liable  for  every  loss  or 
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damage,  however  occasioned,  unless  it  happens  from  the  act  of 
God  or  the  public  enemy,  or  by  the  act  of  the  shipper,  or  from  Bome 
other  cause  or  accident  expressly  excepted  in  the  bill  of  lading. 
Niagara  v.  Cordes,  21  How.  7,  22,  26.  In  Hall  v.  Railway  Co^  n 
Wall.  367,  372,  the  court  said: 

"When  a  loss  occurs,  unless  caused  by  the  act  of  God  or  of  a  public  enemy, 
he  is  always  In  fault.  The  law  raises  against  him  a  conclusive  presumptkie 
of  misconduct  or  breach  of  duty  in  relation  to  every  loss  not  caused  by  eac- 
cepted  perils.  Even  if  innocent  in  fact,  he  has  consented  by  his  contract  t» 
be  dealt  with  as  if  he  were  not  so." 

(2)  That  where  merchandise  is  shipped,  and  the  usual  bill  of 
lading  given,  promising  to  deliver  the  same  in  good  order,  the  dan- 
gers of  the  sea  excepted,  and  they  are  found  to  be  damaged,  the 
onus  probandi  is  upon  the  owner  of  the  vessel  to  show  that  the 
injury  was  occasioned  by  one  of  the  excepted  causes.  Rich  v.  Lam- 
bert, 12  How.  347,  357;  Nelson  v.  Woodruff,  1  Black,  156,  169;  The 
Majestic,  166  U.  S.  375,  386,  17  Sup.  Ct.  597,  and  authorities  there 
cited;  The  Lydian  Monarch,  23  Fed.  298;  The  Mascotte,  2  C.  C. 
A.  399,  51  Fed.  605;  The  Compta,  4  Sawy.  375,  377,  Fed.  Cas.  No. 
3,069;  Hunt  v.  The  Cleveland,  6  McLean,  76,  Fed.  Cas.  No.  6,885; 
Ang.  Carr.  §  202;  Chit.  Carr.  •142;  Lawson,  Carr.  §§  245,  247. 

(3)  That,  in  every  contract  for  the  carriage  of  goods  by  sea, 
there  is  a  warranty  on  the  part  of  the  shipowner  that  the  ship  i» 
seaworthy  at  the  time  of  beginning  her  voyage,  and  his  undertak- 
ing to  safely  carry  the  goods  cannot  be  discharged  because  the 
want  of  fitness  in  the  steamer  is  the  result  of  latent  defects.  The 
Caledonia,  43  Fed.  681,  685;  Work  v.  Leathers,  97  U.  S.  379;  Tlie 
Edwin  L  Morrison,  153  U.  S.  199,  210,  14  Sup.  Ct  823;  The  Cale- 
donia, 157  U.  S.  124,  130, 15  Sup.  a.  537. 

(4)  That,  although  it  may  be  presumed  that  a  vessel  is  seaworthy 
when  she  sails,  if  soon  thereafter  a  leak  js  found,  without  the  ship 
having  encountered  a  peril  sufficient  to  account  for  it,  the  presump- 
tion is  that  she  was  not  seaworthy  when  she  sailed.  Higgle  v. 
American  Lloyds,  14  Fed.  143, 147;  The  Gulnare,  42  Fed.  861;  Work 
V.  Leathers,  97  U.  S.  379;  The  Planter,  2  Woods,  490,  Fed.  Cas.  No. 
11,207a;  Cort  v.  Insurance  Co.,  2  Wash.  C.  C.  375,  Fed.  Cas.  No. 
3,257;  Walsh  v.  Insurance  Co.,  32  N.  Y.  427,  436. 

Appellant  contends  that  the  stranding  of  the  Queen  is  the  causa 
proxima  of  the  damage,  and  was  a  sea  peril,  within  the  meaning 
of  the  special  contracts  relieving  the  Queen  from  all  liability  for 
damage  resulting  from  ''dangers  of  the  sea,''  and  that  upon  the 
established  facts  "that  a  thoroughly  seaworthy  vessel,  without  neg- 
ligence on  the  part  of  her  crew,  springs  a  leak  12  hours  after  she 
sails,  she  not  having,  so  far  as  is  shown,  encountered  anything  un- 
usual upon  the  voyage,  what  is  the  presumption  relating  to  the 
leak?  Was  it  the  result  of  accident?  Was  it  the  result  of  a  sea 
peril?  That  it  must  be  presumed  to  have  resulted  from  the  one  or 
the  other,  seems  evident."  We  are  of  opinion  that  the  stranding 
of  the  ship  at  Port  Harford  was  only  incidental  in  causing  the 
damage.  The  steamer  was  run  to  the  beach,  not  because  of  high 
winds  or  boisterous  weather,  or  any  danger  of  the  sea,  but  from 
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the  fact  that  a  leak  had  been  discovered  which  could  not  be  con- 
trolled. The  fact,  if  it  be  the  fact,  that  the  merchandise  was  not 
wet  with  sea  water  until  the  steamer  stranded  at  the  beach,  is 
wholly  immaterial.  It  was  the  leak  in  the  steamer  that  was  the 
cause  of  the  damage,  and  the  real  and  only  question  necessary  to 
be  discussed  is  whether  that  leak  was  occasioned  by  a  peril  of  the 
sea,  or  came  within  any  of  the  exceptions  mentioned  in  the  ship- 
ping receipt,  or,  if  the  cause  of  the  leak  is  not  shown,  then,  upon 
the  presumptions  which  the  law  raises  as  to  the  burden  of  proof; 
and  we  shall  confine  our  discussion  to  those  points. 

The  argument  on  behalf  of  appellant  is  based  upon  the  errone- 
ous theory  that  its  obligation  to  libelants  was  discharged  when  it 
introduced  evidence  at  the  trial  that  the  Queen  was  an  absolutely 
seaworthy  steamer  when  she  sailed,  and  was  properly  manned, 
officered,  and  equipped  on  her  voyage,  and  that  appellant  was  not 
guilty  of  any  negligence  in  the  use  of  the  steamer  or  the  handling 
of  the  goods.  In  order  to  overcome  the  prima  facie  case  made  by 
the  libelants,  so  as  to  relieve  itself  from  all  responsibility,  the  law 
imposed  upon  appellant  the  burden  of  establishing  that  the  dam- 
age to  the  goods  was  occasioned  by  some  of  the  exceptions  men- 
tioned in  the  shipping  receipt;  and  in  this  respect  it  has  failed  to 
meet  the  requirements  of  the  law.  What  are  the  facts?  The  libel- 
ants simply  introduced  their  shipping  receipts  as  evidence  of  the 
apparent  good  order  and  condition  of  the  merchandise  when  deliv- 
ered to  the  steamship  company,  the  damaged  condition  of  the  goods 
when  returned  to  San  Francisco,  and  that  the  goods  were  then  of 
less  value  than  when  shipped.  Appellant  then  introduced  evi- 
dence which  tended  to  support  the  averments  in  its  answer  as  to 
the  absolute  seaworthiness  of  the  Queen  when  she  sailed ;  the  com- 
petency of  her  master,  officers,  and  crew;  the  fact  of  a  leak  being 
discovered  about  11  hours  after  the  Queen  sailed  from  San  Fran- 
cisco; that  every  attempt  was  made,  consistent  with  prudent  nav- 
igation and  good  seamanship,  to  discover  the  aperture  or  place 
through  which  the  water  entered  the  steamer,  and  the  circumstan- 
ces of  her  being  compelled  to  put  into  Port  Harford,  and  her  being 
there  beached,  substantially  as  alleged  in  claimant's  answer.  The 
evidence  shows  that  the  leak  was  on  the  starboard  side  of  the  ves- 
sel, and  was  first  discovered  by  the  water  tender,  who  noticed  a 
small  amount  of  water  on  the  floor  of  the  engine  room,  in  a  place 
that  should  have  been  dry.  It  was  dropping  from  a  point  in  the 
iron  bulkhead  on  the  starboard  side  of  the  engine  room,  a  few 
mches  above  the  deck  of  the  alleyway  in  the  between-decks  of  the 
vessel,  coming  from  a  water-tight  compartment  on  the  starboard 
side.  This  condition  of  affairs  was  immediately  reported  to  the 
captain,  and  prompt  measures  were  at  once  taken  to  ascertain  the 
precise  locality  and  cause  of  the  leak,  and  to  arrest  its  progress. 
But  all  of  the  efforts  of  the  officers  and  crew  in  this  direction 
proved  ineffectual;  and  the  captain  then,  in  the  exercise  of  a  wise 
discretion,  as  alleged  in  the  answer,  and  shown  by  his  testimony, 
ran  the  steamer  upon  the  beach  at  Port  Harford.  The  evidence  is 
as  dnmb  as  an  oyster  as  to  the  cause  of  the  leak.    There  is  no  evi- 
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dence  that  the  Queen,  after  she  sailed  from  the  port  of  San  Fran- 
cisco, met  with  any  accident  or  injury,  or  tempestuous  winds  or 
boisterous  weather,  which  would  have  caused  the  leak.  The  cap- 
tain, it  is  true,  stated  that  they  had  some  boisterous  weather,  but, 
upon  his  cross-examination,  admitted  that  it  was  only  the  ordinary 
weather  usually  met  with,  and  to  be  expected,  at  that  season  of 
the  year.  There  was  no  evidence  tending  to  show  that  the  leak 
could  be  rationally  attributed  to  any  accident  or  injury  produced 
by  the  state  of  the  weather  then  prevailing.  From  this  brief,  but 
substantial,  review  of  the  testimony,  it  is  apparent  that  the  real 
and  efficient  cause  of  the  leak  is  not  disclosed  by  the  evidence. 
It  does  not  affirmatively  appear  that  the  cause  of  the  leak  was  not 
within  the  knowledge  of  the  claimant.  It  is  true  that  in  appel- 
lant's brief  it  is  said,  "The  cause  of  the  aperture  has  not  been  ex- 
plained, nor  does  it  appear  that  it  was  within  the  power  of  any 
one  to  explain  it."  Again  appellant  says,  '^Claimant  showed  the 
fact  of  the  leak,  and  that  it  did  not  know — could  not  know — what 
cause  it  was  that  had  produced  it."  We  have  been  unable  to  find 
any  testimony  in  the  record  that  supports  these  statements.  But, 
on  the  contrary,  the  record  shows  that  pending  the  examination  of 
Capt  Alexander,  of  the  Queen,  as  a  witness,  the  court,  of  its  own 
motion,  put  to  him  several  questions, — among  others,  the  following: 

**Q.  I  wIU  ask  you  another  question,  to  which  there  may  be  an  objection 
made  by  counsel,  and  you  need  not  answer  it  until  I  determine  the  objecdon. 
After  the  Queen  of  the  Pacific  was  raised  at  Port  Harford,  did  you  discover 
the  cause  of  the  leak?  Mr.  Towle:  We  object  to  that  The  Court:  What  is 
the  j?round  of  your  objection?  Mr.  Towle:  The  objection  is  that  it  is  not  a 
part  of  our  case,  and  is  not  the  theory  on  which  we  are  trying  it, — as  to  what 
may  have  been  discovered  after  the  vessel  had  been  on  the  rocks.  (After  ar- 
gument) The  Court:  I  appreciate  the  fact  that  you  are  trying  the  case 
very  carefuUy,  and  on  a  very  narrow  margin.  I  tliink,  for  the  time  l>eing,  I 
wlli  sustain  Mr.  Towle's  objection  to  the  question  put  by  the  court.  Mr. 
Towle:  I  would  like  your  honor  to  withdraw  the  question.  Mr.  Andros:  I 
would  prefer  that  the  objection  be  sustained.  The  Court:  I  do  not  want 
anything  that  the  court  does  to  change  the  theory  of  the  case.  I  wiU  with- 
draw the  question  for  the  present,  and  wiU  see  what  may  come  hereafter.  I 
do  not  know  what  I  may  do  hereafter." 

This  action  upon  the  part  of  the  claimant  is  significant, — espe- 
cially in  view  of  the  fact  that  it  appears  from  the  evidence  that 
after  the  Queen  was  beached  at  Port  Harford,  and  while  she  was 
partially  submerged,  a  diver  was  sent  down  to  examine  her  bot- 
tom and  ascertain  what  was  wrong  with  the  steamer.  He  stopped 
the  leak,  all  the  bulkhead  doors  were  secured  from  the  inside,  a 
cofferdam  was  built  around  the  forward  hatch,  the  water  was  pumped 
out,  and  the  steamer  floated.  Forty-eight  hours  thereafter  she  re- 
turned to  San  Francisco,  without  any  leak  occurring  on  the  re- 
turn voyage;  and  upon  a  thorough  examination  at  the  Union  Iron 
Works,  on  the  dry  dock,  she  was  found  to  be  in  a  perfectly  sea- 
worthy condition.  Considering  these  facts,  not  alone  upon  prob- 
abilities and  conjecture,  but  in  the  light  of  reason,  and  of  the  ob- 
jections that  were  made  to  the  question  asked  by  the  court,  is  it 
not  fair  to  presume  that  the  claimant  had  knowledge  of  the  real 
cause  of  the  leak,  and  that  its  failure  to  show  what  the  cause  was 
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is  a  strong  circumstance  tending  to  show  that,  if  the  truth  had 
been  disclosed,  it  would  not  have  relieved  the  claimant  upon  any 
of  the  grounds  of  exemption  from  liability  in  the  shipping  receipts 
or  bills  of  lading? 

In  Railway  Co.  v.  Ellis,  4  C.  C.  A.  454,  54  Fed.  481,  483,  the  court 
said: 

"Now,  It  Is  a  well-settled  rule  of  evidence  that  when  the  ckcumstances  In 
proof  tend  to  fix  a  liability  on  a  party  who  has  it  in  his  power  to  offer  evidence 
of  all  the  facts  as  they  existed,  and  rebut  the  inferences  which  the  circum- 
stances in  proof  tend  to  establish,  and  he  fails  to  offer  such  proof,  the  natural 
conclusion  is  that  the  proof,  if  produced,  instead  of  rebutting,  would  support, 
the  inferences  against  him;  and  the  jury  is  Justified  in  acting  upon  that  con- 
dnsion.  *It  is  certainly  a  maxim,'  said  Lord  Mansfield,  'that  aU  evidence  is 
to  be  weighed  according  to  the  proof  which  it  was  in  the  power  of  one  side 
to  have  produced,  and  in  the  power  of  the  other  side  to  have  contradicted/ 
Blatch  V.  Archer,  Cowp.  63,  65.  It  is  said  by  Mr.  Starkie,  in  his  work  on 
Evidence  (volume  1,  p.  54):  The  conduct  of  the  party  in  omitting  to  produce 
that  evidence  in  elucidation  of  the  subject-matter  in  dispute  which  is  within 
his  power,  and  which  rests  peculiarly  within  his  own  knowledge,  frequently 
affords  occasion  for  presumptions  against  him,  since  it  raises  strong  suspicion 
that  such  evidence,  if  adduced,  would  operate  to  his  prejudice.* " 

We  are  of  opinion  that  the  court,  notwithstanding  the  objection 
of  Mr.  Towle,  would  have  been  justified  in  requiring  the  witness  to 
answer  the  question,  even  if  it  were  not  in  precise  harmony  with 
the  theory  upon  which  the  parties  were  proceeding  in  the  case. 
Why  not?  If  it  were  within  the  power  of  the  court  to  ascertain 
the  truth,  why  should  it  be  withheld  or  suppressed  because  the 
proctors  desired  to  burden  the  court  with  the  legal  presumptions 
arising  from  the  failure  to  show  a  fact  which,  if  shown,  would  make 
the  solution  of  the  question  as  to  how  the  case  should  be  decided 
easy  and  plain?  The  court  ought  not  to  have  been  compelled  to 
decide  the  case  upon  the  presumptions  of  law  until  it  was  affirm- 
atively shown  that  the  claimant  could  not,  after  diligent  search, 
introduce  any  evidence  as  to  what  caused  the  leak.  Why  should 
the  court  be  required  to  indulge  in  presumptions,  of  its  own  mo- 
tion, as  to  the  cause  of  the  leak,  and  then  be  criticised  for  so  doing, 
when  the  appellant  carefully,  cautiously,  and  designedly  refrained 
from  shedding  any  light  thereon,  or  offering  any  evidence  in  regard 
thereto;  assigning  as  the  reason  therefor,  that  such  facts  would  be 
inconsistent  with  the  theory  upon  which  the  case  was  being  tried? 
K  appellant  had  introduced  any  testimony  that  it  had  tried  to 
ascertain  the  cause  of  the  leak,  and  had  been  unable  so  to  do,  that 
would,  perhaps,  have  introduced  another  theory;  but  if  Capt  Alex- 
ander had  been  allowed  or  compelled  to  answer  the  question  asked 
by  the  court,  and  the  examination  continued  on  this  new  theory, 
the  presumptions  are  that  the  truth  as  to  the  cause  of  the  leak 
would  have  been  discovered,  and  the  case  would  have  then  been 
decided  upon  the  facts,  instead  of  presumptions. 

In  The  Compta,  4  Sawy.  375,  Fed.  Cas.  No.  3,069,  which  is  cited 
and  relied  upon  by  both  parties,  and  which,  in  several  respects, 
bears  a  close  analogy  to  the  case  in  hand,  the  court  said : 

*Thls  action  is  brought  to  recover  damages  for  injuries  to  goods  shipped  on 
board  the  above  vessel,  and  consigned  to  libelants  under  various  bills  of  lad- 
ing, wliich  are  appended  to  the  bill.    At  the  hearing,  the  shipment  of  the 
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goods,  and  their  delivery  In  a  damaged  condition,  were  admitted.  It  was  abo 
admitted  that  the  damage  was  by  sea  water.  The  burden  of  proof  was  thus 
east  upon  the  carrier  to  show  that  the  damage  was  occasioned  by  one  of  those 
causes  from  the  effects  of  which  he  is  exempted,  from  tlie  terms  of  the  bill  of 
lading,  or  by  the  general  rules  of  law." 

After  stating  that  the  defense  set  up  in  the  answer  was  perils 
of  the  sea,  and  that  the  contention  of  the  defendant  was  that  the 
ship  encountered  such  violent  gales  and  heavy  seas  "as  to  strain 
and  damage  her,  thereby  causing  her  decks  to  leak  and  admit  wa- 
ter to  the  cargo,"  and  the  facts  in  relation  thereto,  the  court  fur- 
ther said : 

"It  may,  I  think,  reasonably  be  concluded  that  the  weather  experienced  by 
the  vessel  was  such  as  might,  possibly,  have  produced,  on  a  stanch  and  sea- 
worthy ship,  the  effects  attributed  to  it  by  the  claimants,  but  that  it  was  not 
of  such  unusual  and  extreme  severity  as  to  Justify  the  assumption,  without 
further  evidence,  that  it  caused  the  leaks  which  occasioned  the  damage.  The 
carrier,  to  make  good  his  defense,  is  bound  to  show  that  the  damage  arose 
from  a  sea  peril.  It  is  not  enough  for  him  to  show  that  it  might  have  arisen 
from  that  cause.  He  must  prove  that  it  did.  This  proof  can  be  afforded 
either  by  showing  a  sea  peril  of  such  a  character  that  injury  to  the  vessel, 
however  stanch  and  seaworthy,  would  be  its  natural  and  necessary  conse- 
quence, or  by  the  direct  testimony  of  ttiose  who  observed  its  effect  upon  the 
ship,  or  by  proving  her  condition  on  her  arrival;  or  he  may  exclude  every  other 
hypothesis  of  causation,  by  satisfactory  proof  that  she  was  tight,  stanch,  and 
seaworthy  at  the  commencement  of  the  voyage." 

The  broad  statement  is  clearly  made  that  it  is  the  duty  of  the 
owner,  in  order  to  relieve  himself,  "to  show  that  the  damage  arose 
from  a  sea  peril."  It  necessarily  follows  that,  if  such  facts  are 
known  to  him,  he  must  prove  them.  "It  is  not  enough  for  him  to 
show  that  it  might  have  arisen  from  that  cause.  lie  must  prove 
that  it  did."  If  the  facts  are  unknown  to  him  then  the  other 
methods  of  proof  suggested  by  Judge  Hoffman  may  be  resorted  to^ 
— their  sufficiency,  of  course,  to  be  determined  by  the  court.  Com- 
mon sense  and  sound  reason  appeal  strongly  to  the  conscience  of 
the  court,  against  the  adoption  of  any  rule  that  would  allow  the 
claimant  to  withhold  the  facts  within  his  knowledge,  and  rely  sole- 
ly on  the  theory  of  presumptions. 

In  The  Edwin  I.  Morrison,  153  U.  S.  199,  210,  14  Sup.  Ct.  823,  the 
vessel  was  bound  from  Weymouth,  Mass.,  to  Savannah,  Ga,,  and 
her  cargo  was  damaged  by  reason  of  the  loss  of  the  cap  covering 
the  bilge-pump  hole;  and  it  was  alleged  that  this  pump  had  not 
been  proi>erly  screwed  down,  but  negligently  and  improperly  fas- 
tened, and  left  insecure,  by  those  in  charge  of  the  steamer.  The  de- 
fense was  that  it  was  displaced  by  a  peril  of  the  sea.  The  district 
court  entered  a  decree  in  favor  of  the  libelant,  which  was  reversed 
by  the  circuit  court.  The  supreme  court  reversed  the  decision  of 
the  circuit  court,  and  affirmed  that  of  the  district  court.  It  ap- 
peared in  that  case  that  almost  immediately  after  the  commence- 
ment of  the  voyage  the  steamer  encountered  a  storm  of  unprec- 
edented violence,  from  the  effects  of  which  she  took  in  18  inches 
of  water,  which  came  in  contact  with  the  cargo,  and  soaked  it  to 
some  extent.    The  court  said : 

** Assuming,  as  we  must,  that  the  damages  awarded  by  the  district  court 
resulted  from  the  loss  of  the  cap  and  plate  covering  the  bilge-pump  hole» 
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the  question  to  be  determined  is  whether  that  loss  was  occasioned  by  a  peril 
ot  the  sea,  or  by  the  condition  of  that  covering  as  it  was  when  the  vessel 
entered  upon  her  voyage.  If,  through  some  defect  or  wealiness,  the  plate  and 
cap,  and  the  screws  which  secured  it,  came  off,  or  If  the  cap  and  plate  were 
80  made  or  so  fastened  as  to  be  liable  to  be  knocked  off  by  any  ordinary  blows 
from  objects  washed  by  the  sea  across  the  decks,  then  the  vessel  was  not 
seaworthy  in  that  respect,  and  the  loss  could  not  be  held  to  come  within  the 
exception  of  perils  of  the  sea,  although  the  vessel  encountered  adverse  winds 
and  heavy  weather.  ♦  ♦  ♦  The  obligation  rested  on  the  owners  to  make 
such  inspection  as  would  ascertain  that  the  cap  and  plates  were  secure.  Their 
warranty  that  the  vessel  was  seaworthy  in  fact  did  not  depend  on  their  knowl- 
edge or  ignorance,  their  care  or  diligence." 

Upon  all  the  evidence  contained  in  the  record,  we  are  of  opinion 
that  the  court  did  not  err  in  its  conclusion  that  the  burden  of 
proof  rested  upon  the  claimant  to  show  that  the  leak,  which  was 
the  direct  cause  which  led  to  the  damage  of  the  goods  by  sea 
water,  occurred  by  the  danger  of  the  sea,  and  that  in  the  absence 
of  any  such  proof  the  presumption  of  the  law  is  that  the  damage 
was  occasioned  either  from  the  unseaworthiness  of  the  steamer,  or 
from  the  carelessness  or  negligence  of  the  officers  and  crew  on 
board.  In 'either  event  the  claimant  and  the  steamer  would  be  lia- 
ble.   The  decree  of  the  district  court  is  affirmed,  with  costs. 


(95  Fed.  407.) 

TOLEDO,  Srr.  L.  &  K.  C.  R.  CO.  et  al.  v.  COXTIXENTAL  TRUST  CO.  et  al. 

HAMLIN  et  al.  v.  SAME.     ROSE  v.  SAME. 

(Circnit  Court  of  Appeals,  Sixth  Circuit.    July  5,  1899.) 

Nos.  640,  641,  673. 

1.  JURI8DrCTION  OF  FEDERAL  CODRTS— FOUECLOSURE    OP    RaILROAD    MORTGAGE 

—Possession  of  Receiver. 

Where  a  federal  court,  by  its  receiver,  has  possession  of  all  the  property 
of  a  railroad  company  for  the  puri)ose  of  administering  it  as  the  property 
of  an  insolvent  corporation  in  a  suit  brought  by  general  creditors,  such 
possession  draws  to  that  court,  as  auxiliary,  all  suits  and  proceedings  with 
respect  to  the  property,  and  it  has  Jurisdiction  of  proceedings  to  foreclose 
a  mortgage  without  regard  to  the  citizenship  of  the  parties,  whether  such 
proceedings  are  by  cross  bill  or  intervening  petition  in  the  pending  suit, 
or  by  an  original  bill.i 

2,  Same— Bill  Ancillary  to  Creditors'  Suit— Procedure. 

The  fact  that  a  federal  court  acquires  jurisdiction  of  a  suit  to  foreclose 
a  railroad  mortgage,  by  reason  of  Its  being  ancillary  to  a  pending  creditors* 
suK,  in  which  the  court  has,  through  its  recelvpr,  taken  possession  of  the 
mortgaged  property,  does  not  make  the  two  suits  one,  though,  for  con- 
venience in  hearing,  they  are  consolidated,  nor  does  It  affect  the  rules  gov- 
erning parties,  issues,  or  pleading  in  the  foreclosure  suit,  and,  wh^e  the 
mortgage  constitutes  the  fii^  Hen  on  the  property.  It  Is  not  necessary  that 
a  decree  of  foreclosure  should  await  the  establishing  and  adjustment  of  all 
claims  filed  in  the  creditors'  suit. 

1  As  to  mortgage  foreclosures  in  federal  courts  generally,  see  note  to  Seattle, 
L.  S.  &  W.  Ry.  Co.  v.  Union  Trust  Co.,  24  C.  C.  A.  523. 

Jurisdiction,  as  affected  by  possession  of  the  subject-matter  of  controversy, 
see  note  to  Adams  v.  Trust  Co.,  15  C.  C.  A.  6. 

See,  also,  note  at  end  of  case. 


Digiti 


zed  by  Google 


156  36  C.  C.  A.  REPORTS. 

-8.  Equity— Consolidation  op  Suits. 

Rev.  St.  §  921,  authorizing  tonsolidation  of  suits,  applies  as  well  to  soita 
in  equity  as  at  law,  and  tbe  consolidation  of  two  suits  in  equity  is  within 
the  sound  tilscretion  of  the  court,  but  suits  consolidated  remain  separate 
as  to  parties,  pleadings,  and  decrees,  unless  otherwise  directed. 

4.  Estoppel— Creditors  op  De  Facto  Corporation— Denial  of  Corporate 

Existence. 

Creditors  of  a  de  facto  corporation,  who  dealt  with  it  as  a  corporatloii, 
are  estopped  to  deny  its  corporate  existence  for  the  purpose  of  defeating 
a  mortgage  which  it  executed  in  such  capacity. 

4k  Railroad  Companies— Consolidation— De  Facto  Corporations. 

Where  the  statutes  of  a  state  authorize  the  consolidation  of  railroad 
companies  of  the  state  with  those  of  other  states  under  certain  conditions 
or  circumstances,  a  consolidation  of  such  companies  creates  a  de  facto  cor- 
poration, even  though  the  constituent  companies  did  not  possess  tbe 
qualifications  required  by  the  statute  to  render  the  consolidated  company 
a  corporation  de  jure,  and  its  corporate  existence  can  only  be  questioned 
on  that  ground  by  the  state. 

HL  Same— Consolidation  under  Illinois  Statute. 

Under  the  statute  of  Illinois  (3  Starr  &,  C.  Ann.  St.  p.  3241),  providing 
that  "whenever  any  railroad  which  is  situated  partly  in  this  state  and 
partly  in  one  or  more  other  states,  and  heretofore  owned  by  ^  corporation 
formed  by  consolidation  of  railroad  corporations  of  this  and  other  states,** 
has  been  sold  under  a  decree  of  a  court,  and  "purchased  as  an  entirety," 
and  is  held  by  corporations  of  the  different  states  in  which  it  is  situated, 
the  Illinois  corporation  owning  the  portion  within  that  state  may  consoli- 
date with  the  others,  it  is  no  objection  to  the  legality  of  such  consolidation 
that  the  original  consolidated  company  which  operated  the  road  before 
its  sale,  as  to  a  short  section  of  it,  held  only  the  equitable  title,  the  legal 
title  being  in  a  local  company,  practically  all  of  whose  stock  was  owned 
by  the  consolidated  company,  nor  can  it  be  held  that  the  road  was  not 
''purchased  as  an  entirety,"  within  the  meaning  of  the  statute,  because 
it  was  sold  in  two  divisions,  being  covered  by  separate  mortgages,  where 
both  divisions  were  sold  on  the  same  day  to  the  same  purchaser,  and  were 
conveyed  by  one  deed. 

7.  Same— Consolidation  under  Ohio  Statute. 

Under  Rev.  St.  Ohio,  §  33S0,  which  permits  the  consolidation  of  an  Ohio 
railroad  company  with  a  company  of  "an  adjoining  state,"  where  the  roads 
of  the  two  companies  will  form  a  continuous  line,  the  legality  of  a  con- 
solidation between  an  Ohio  and  an  Indiana  company  is  not  affected  by  tbe 
fact  that  an  Illinois  company  is  also  included  as  a  constituent  member 
of  the  consolidated  company,  where  the  roads  owned  by  the  three  companies 
form  a  continuous  line. 

5.  Same  —  Validity  op  Bonds  —  Price  Received  When  Issued  in  Payment 

POR  Propektt. 

In  ascertaining  the  price  for  which  bonds  of  a  railroad  company  were 
sold,  for  the  purpose  of  determining  their  validity  under  a  statute  prohib- 
iting their  sale  for  less  than  75  per  cent,  of  their  par  value,  but  which 
fixed  no  minimum  limit  on  the  sale  of  stock,  where  the  bonds  were  not 
sold  for  cash,  but  an  amount  of  both  bonds  and  stock  were  issued  to  a 
contractor  in  consideration  of  his  agreement  to  purchase  a  railroad  at  fore- 
closure sale,  to  pay  off  liens  thereon,  to  reconstruct  it,  changing  it  from 
a  narrow-gauge  to  a  standard-gauge  road,  and  to  equip  it  with  roUing 
stock  (in  effect  as  the  purchase  price  of  a  reconstructed  and  newly-equipped 
road).  It  is  not  necessary  that  the  value  of  the  consideration  received  1^ 
the  company  should  be  equally  distributed  between  both  bonds  and  stock, 
according  to  the  amount  of  each  issued  to  the  contractor,  but  the  stock 
may  properly  be  computed  in  the  payment  at  its  market  value;  nor  is  the 
value  of  what  was  actually  done  by  the  contractor  the  measure  of  tbe 
consideration  received  by  the  company  for  the  bonds,  but  the  value  of 
what  he  undertook  by  his  contract  to  do. 
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9.  Same— Right  op  Subsequent  Creditors  to  Attack  Validity  op  Bonds. 
Where  a  full  settlement  has  been  made  between  a  railroad  company  and 
a  contractor,  to  whom  the  company  Issued  bonds  In  payment  for  work, 
which  settlement  was  acquiesced  In  by  all  parties  In  Interest,  subsequent 
creditors  of  the  company  cannot  attack  the  validity  of  the  bonds  on  the 
ground  of  fraud  on  the  part  of  the  contractor  or  a  failure  to  properly  per- 
fonn  the  contract 

Id  Same— Purchase  op  Bonds  by  Director  prom  Contractor— Ohio  Stat- 
ute. 

Rev.  St.  Ohio,  §  3313,  providing  that  all  stock,  bonds,  or  securities  of  a 
railroad  company  purchased  of  the  company  by  a  director  thereof,  either 
directly  or  indirectly,  for  less  than  their  par  value,  shall  be  •'null  and  void," 
applies  only  to  original  sales  made  by  the  company,  and  the  acquiring  of 
an  Interest  in  bonds  by  a  director  through  a  contractor  to  whom  the  com- 
pany had  contracted  to  deliver  them  in  pasrment  for  work,  after  they  had 
been  Issued  by  the  company,  and  deposited  with  trustees  to  be  delivered 
to  the  contractor  as  the  work  progressed,  either  by  direct  purchase,  or  by 
a  secret  agreement,  made  after  such  issuance  and  deposit,  for  a  share  of  the- 
profits  of  the  contract,  does  not  invalidate  such  bonds. 

11.  Same— Verbal  Option  Given  Bondholders  op  Old  Company. 

Nor  are  they  void  under  the  statute  by  reason  of  a  verbal  option  given 
certain  directors  by  the  contractor  to  purchase  bonds  from  him  for  les& 
than  par,  after  they  were  earned  under  his  contract,  in  consideration  of 
their  consent,  as  bondholders  of  a  prior  company,  to  a  certain  plan  of  re- 
organization, which  agreement  was  wholly  collateral  to  his  contract  wltb 
the  company. 

18L  Same— Waiver  op  Depenre— Rights  op  Subsequent  Creditors. 

Sach  statute  is  for  the  protection  of  the  corporation,  and  does  not  make 
stock  or  bonds  of  a  company  sold  to  a  director  for  less  than  par  absolutely 
void,  but  voidable  only,  and  subsequent  creditors  cannot  attack  the  valid- 
ity of  bonds  on  that  ground,  where  it  is  not  questioned  by  the  corporatioa 
or  its  stockholders. 

18l  Same— Lirn  op  Preperred  Stockholders- Laches. 

A  provision  in  certificates  of  preferred  stock  issued  by  a  railroad  com- 
pany, making  such  stock  a  lien  on  not  only  the  net  earnings,  but  on  the 
property  of  the  company,  Is  not  illegal,  as  against  common  stockholders. 
In  the  absence  of  a  statute  or  charter  provision  affecting  it;  and,  where 
such  certificates  were  Issued  and  placed  on  the  market  with  the  knowledge 
and  acquiescence  of  the  then  owner  of  all  the  common  stock,  holders  of 
common  stock  cannot  after  10  years,  and  on  final  distribution  of  the  prop- 
erty of  the  company  for  the  first  time,  raise  the  objection  that  such  pro- 
vision was  not  authorized  by  any  action  of  the  directors. 

14.  Same  —  Db  Facto  Dissolution— Foreclosure— Sale  op   Property  and- 

Franohises — Distributing  Surplus. 

W^here  the  entire  property  and  franchise  of  a  railroad  company  are  sold 
in  foreclosure  proceedings,  and  conveyed  to  the  purchaser,  such  act  puts 
an  end  to  the  capacity  of  the  company  to  do  the  only  business  for  which 
It  was  created,  and  may  be  treated  as  a  de  facto  dissolution  of  the  corpo- 
ration, for  the  purpose  of  a  final  administration  of  its  assets;  and  such 
action  Is  especially  justified  where  there  are  preferred  stockholders  having 
a  prior  right  In  the  distribution  of  any  surplus  remaining  after  payment 
of  the  debts  of  the  corporation,  but  who  have  no  voice  in  its  management,, 
and,  in  such  case,  a  pending  creditors'  suit  against  the  company  may  be 
utilized  by  the  court  for  the  puriwse  of  requiring  all  creditors,  on  due  notice 
by  publication,  to  present  their  claims,  and,  on  their  adjustment  and 
payment,  for  making  distribution  of  any  surplus  in  accordance  with  the 
ri^ta  of  the  stockholders  as  established  in  the  foreclosure  suit 

15.  Appeal — Decree  Repusino  Leave  to  Intervene. 

No  appeal  lies  from  a  decree  refusing  leave  to  Intervene  and  become  a 
party. 
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Appeals  from  the  Circuit  Court  of  the  United  States  for  the  North- 
«ern  District  of  Ohio. 

The  appeal  In  the  principal  case,  styled  as  above,  la  an  appeal  by  the  railroad 
•company,  and  various  intervening  creditors  of  that  company,  from  a  decree 
foreclosing  a  first  mortgage  made  by  said  railroad  company  to  secure  an  issue 
of  its  bonds  aggregating  |9,000,000,  and  directing  a  sale  of  all  of  its  pn^^erty 
and  franchises,  and  dismissing  various  intervening  petitions  filed  by  unsecured 
creditors  of  said  mortgagor  railroad  company  attaclsing  the  validity  of  its 
mortgage  bonds  upon  various  grounds,  and  from  a  decree  upon  the  cross  bill 
of  Charles  Hamlin  and  others,  giving  to  holders  of  preferred  stock  issued  by 
.^aid  railroad  company  a  preference  over  the  common  stock  in  the  surplus  of 
the  property  of  said  railroad  company,  after  the  payment  of  all  of  the  debts 
•of  the  company.  The  appeal  of  Charles  Hamlin  and  others  is  from  so  much 
•of  the  decree  of  sale  as  charged  the  property  of  the  railroad  company  with  a 
lien  for  all  debts  of  the  company  which  might  at  any  time  be  established  to 
the  extent  that  the  holders  of  such  preferred  shares  might  use  the  same  in  pay- 
ing any  bid  made  by  them  as  purchasers  at  the  foreclosure  sale  of  sakl  prop- 
erty. The  appeal  of  Dana  A.  Rose  is  from  a  decree  striking  an  intervening 
petition  filed  by  him  from  the  files. 

The  Toledo,  St.  Louis  &  Kansas  City  Railroad  Company  is  a  consolidated 
•corporation  of  Ohio,  Indiana,  and  lUinols.  Its  road  extends  from  Toledo,  in 
Ohio,  to  East  St.  Louis,  in  Illinois,  and  is  450  miles  in  length.  This  consoli- 
^ted  company  was  organized  June  19,  1880,  by  a  consolidation  of  three  con- 
stituent companies,  corporations,  respectively,  of  the  states  of  Ohio,  Indiana, 
and  lUinois.  In  May,  1893,  Stout  and  Purdy,  citizens  of  New  York,  and  judg- 
ment creditors  of  the  said  consolidated  company,  filed  a  creditors'  bill  in  the 
<!ircuit  court  of  the  United  States  for  the  Western  division  of  the  Northern 
•district  of  Ohio  against  said  railroad  company,  in  behalf  of  themselves  and 
other  creditors.  Like  bills  were  filed  at  the  same  time  in  Indiana  and  Illinois. 
Under  these  bills,  the  same  receiv^er  was  appointed  in  each  jurisdiction,  and 
the  entire  line  of  railway  was  thereafter  operated  under  the  direction  of  the 
■circuit  court  for  the  Northern  district  of  Ohio,  that  being  the  court  of  original 
and  primary  jurisdiction.  Other  creditors  were,  by  publication  under  order 
of  the  court,  Ihvited  to  come  in  under  that  bill,  and  to  file  their  claims  before 
the  master,  and  many  of  them  did  so;  among  them  being  a  committee  repre- 
senting the  holders  of  first  mortgage  bonds  as  a  class.  At  the  time  of  the 
filing  of  this  creditors*  bill,  there  had  been  no  such  default  in  payments  of  in- 
terest upon  the  mortgage  debt  as  would  authorize  foreclosure.  Such  default 
"did  subsequently  occur,  and  thereupon  the  trustees  under  the  first  and  only 
mortgage  filed  a  biU  in  the  same  circuit  court  for  the  foreclosure  of  that  mort- 
gage. These  trustees  were  the  Continental  Trust  Company,  a  corporation  of 
the  state  of  New  York,  and  John  M.  Butler,  a  citizen  of  the  state  of  Indiana. 
The  defendants  under  this  foreclosure  bill  were  the  railroad  company,  the 
receiver  appointed  under  the  creditors'  bill  of  Stout  and  Purdy,  and  certain 
judgment  creditors  of  the  railroad  company.  This  bill  was  filed  by  leave  of  the 
court,  and  the  receiver  under  the  creditors*  bill  was  made  receiver  under  the 
foreclosure  biU.  At  the  same  time  an  order  was  made  consolidating  the  cred- 
itors' suit  with  this  foreclosure  proceeding,  and  directing  that  the  consolidated 
cause  should  take  the  title  of  the  foreclosure  proceeding,  and  that  the  receiver- 
ship under  the  creditors'  bill  should  be  extended  to  the  said  foreclosure  suit 
Answers  were  filed  to  this  foreclosure  suit  by  the  railroad  company,  and  by 
the  judgment  creditors  made  parties  defendant  thereto.  The  answer  of  the 
railroad  company  declined  to  admit  that  it  was  a  validly  consolidated  company, 
though  it  had  acted  as  such;  declined  to  admit  the  validity  of  the  mortgage 
or  of  the  bonds  secured  thereunder;  denied  default  in  interest  as  well  as  in- 
solvency; and  decUned  to  admit  the  averments  of  the  bill  as  to  the  bona  fide 
character  of  the  owners  of  the  mortgage  bonds.  Some  of  the  judgment  cred- 
itors made  defendants  denied  the  legality  of  the  consolidation  under  which 
the  mortgagor  company  became  a  corporation;  denied  the  power  of  the  com- 
pany to  make  a  mortgage  or  issue  bonds;  and  denied  that  the  present  holders 
of  said  bonds  were  l)ona  fide  holders  for  value;  and  asserted  the  priority  of 
their  judgments  over  the  bonds.    In  the  foreclosure  suit  certain  creditors  of 
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the  railroad  company  were  permitted  to  intervene  by  petition  for  tlie  pmT)o5:e 
of  attaddng  the  validity  of  the  bonds  of  the  railroad  company.  This  they  did, 
by  averring  that  all  of  the  bonds  had  been  sold  by  the  company  at  less  than  75 
cents  on  the  dollar,  in  contravention  of  section  3290,  Rev.  St.  Ohio,  and  al«o 
that  they  had  been  purchased  by  directors  at  less  than  par,  and  were  therefore 
Told,  under  section  3313,  Id.  Hamlin  and  others,  representing  a  majority  of 
the  preferred  stock  of  the  company,  were  also  admitted  as  defendants  to  the 
foreclosure  suit,  and  allowed  to  answer  and  file  a  croi^s  bill.  The  history  of  the 
admission  of  these  preferred  stocl^holders  as  defendants,  over  the  objection  of 
the  complainants  in  the  foreclosure  suit,  is  fully  stated  in  the  opinion  of  this 
court,  reported  as  Hamlin  v.  Trust  Co.,  47  U.  S.  App.  422,  24  C.  C.  A.  271,  and 
78  Fed.  664.  The  answer  of  the  Hamlins,  as  representatives  of  the  class  of 
preferred  stoclvholders.  denied  the  validity  of  the  bonds,  upon  the  ground  that 
they  had  been  fraudulently  paid  out  to  one  S.  H.  Kneelaud,  the  holder  of  the 
entire  common  stock  of  the  company,  upon  a  contract  with  him  under  which 
he  was  obligated  to  convert  the  original  narrow-gauge  railroad  into  a  first- 
class  standard-gauge  railroad,  with  full  equipment  of  engines  and  rolling  stoclc, 
and  pay  off  all  liens  prior  to  the  mortgage,  in  consideration  of  the  bonds  and 
common  stock  of  the  consolidated  company.  It  was  averred  that  Kneeland 
had  not  performed  his  contract  in  respect  to  the  reconstmction  and  re-equip- 
ment of  the  railroad,  and  had  not  paid  off  some  $700,000  of  liens  which  he  was 
bound  to  discharge,  but  that  through  fraisd  he  had  procured  the  issuance  to  him 
of  the  entire  issue  of  bonds,  aggregating  $9,000,000,  and  of  the  entire  common 
stock  of  $11,250,000,  and  $1,000,000  in  preferred  stock,  and  that  the  value  of 
things  done  in  the  performance  of  his  contract  did  not  exceed  $5,000,000,  and 
that  he  had  therefore  received  the  bonds  for  about  one-third  of  their  par  value, 
in  violation  of  the  laws  of  Ohio,  Indiana,  and  Illinois.  It  was  also  averred 
that  the  bonds  had  been  taken  by  their  present  holders  subject  to  all  defenses, 
and  with  full  knowledge  and  notice  of  the  facts  which  made  them  invalid. 
By  Hamlin's  cross  bill,  it  was  sought  to  have  an  account  taken  with  Knee- 
land,  and  the  amount  received  for  the  bonds  ascertained,  and  the  holders  of 
such  bonds  limited  to  a  recovery  of  the  value  received  by  the  company.  .  A  lien 
second  only  to  the  valid  bonds  was  asserted  in  behalf  of  the  said  preferred 
shares  of  stock.  The  lien  claimed  in  behalf  of  the  preferred  stockholders 
arises  under  the  terms  set  forth  in  the  certificates  issued  to  holders  of  such 
stock,  which  were  in  the  form  followmg: 

"Toledo,  St.  Louis  &  Kansas  City  Railroad  Company. 
"No.  — .  Preferred  Capital  Stock.  10  Shares. 

'This  is  to  certify  that  James  M.  Quigley  or  bearer  is  entitled  to  ten  shares,  of 
one  hundred  dollars  each,  of  the  preferred  nonvoting  capital  stock  of  the  Toledo, 
St  Louis  &  Kansas  City  Railroad  Company.  This  constitutes  a  lien  upon  the 
property  and  net  earnings  of  the  company  next  after  the  company's  existing 
first  mortgage.  It  does  not  entitle  the  holder  to  vote  thereon.  After  the  first 
day  of  January,  1888,  it  is  entitled  to  and  carries  interest  at  the  rate  of  4 
per  cent,  per  annum,  payable  semiannually,  represented  by  interest  coupons 
attached  to  this  certificate.  Such  interest  is  only  payable  out  of  the  net  earn- 
ings of  the  company  after  the  payment  of  interest  upon  its  existing  first  mort- 
gage bonds,  and  the  cost  of  maintenance  and  operation.  A  statement  showing 
the  business  of  the  company  for  the  half  of  its  fiscal  year  next  preceding  shall  be 
exhibited  at  the  ofl5ce  of  the  company  in  New  York,  to  the  holder  of  this 
certificate,  at  the  maturity  of  each  interest  coupon,  and  the  net  earnings  appli- 
cable to  such  interest  shall  be  reckoned  for  such  period.  Such  interest  is 
not  to  accumulate  as  a  charge,  and  the  coupons  representing  unearned  inter- 
est must  be  surrendered  and  canceled  on  the  payment,  in  whole  or  in  part,  of 
a  subsequently  maturing  coupon.  At  any  time  after  the  first  day  *ot  January, 
1888.  this  certificate  may  be  converted  into  the  common  capital  stock  of  the  com- 
pany. If  not  converted  then,  to  become  a  preferred  4  per  cent,  noncumulative 
stock.  The  company  will  create  no  mortgage  of  its  main  line  other  than  Its  first 
mortgage,  nor  of  any  part  thereof,  except  expressly  subject  to  the  prior  lien  of 
this  certificate,  without  the  consent  of  the  holders  of  at  least  two-thirds  of  this 
stock  present  at  a  meeting,  of  which  reasonable  personal  notice  must  be  given  to 
each  registered  stockholder,  and  by  publication  for  at  least  three  successive 
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weeks  in  two  leading  dally  papers,  newspapers  published  in  the  cities  of  New 
York  and  Boston.  One-third  of  the  entire  issue  of  this  stock,  present  In  person 
or  by  proxy,  shall  constitute  a  quorum.  Nor  will  the  company  increase  the  issue 
of  these  certificates  of  stock  without  consent  obtained  as  above.  These  cer- 
tificates of  stock  shall  be  transferable  by  delivery  or  by  transfer  on  the  books 
of  the  company  in  the  city  of  New  York,  after  a  registration  of  ownership 
certified  thereon  by  the  transfer  agent  of  the  company. 
"Countersigned: 
"American  Loan  &  Trust  Company,  ,  President 

"By .  9  Secretary. 

"New  York,  June  19,  1886. 

"Shares,  $100  Each. 
'The  Toledo,  St  Louis  &  Kansas  City  Railroad  Company  will  pay  to  bearer^ 
on  the  first  day  of  January,  1898,  upon  the  surrender  of  this  warrant  at  its 
office  or  agency  in  the  city  of  New  York,  any  amount  that  may  be  due  hereon, 
under  the  conditions  set  forth  in  the  certificate  of  stock  to  which  this  is  at- 
tached, not  exceeding  the  sum  of  twenty  dollars. 

"Coupon  No.  20.  No.  — . 

"Isaac  White,  Secretary.** 

The  Continental  Trust  Company  answered  this  Hamlin  cross  bill,  and  denied 
all  the  averments  bearing  upon  the  validity  of  the  bonds.  This  cross  bill  was 
filed  in  behalf  of  aU  holders  of  preferred  stock  who  might  elect  to  come  in  as 
coK:omplalnants,  and,  by  direction  of  the  court,  advertisement  was  made  by 
the  master  requiring  all  holders  of  preferred  stock,  who  desired  to  become  oo- 
complainants  with  the  Hamlins,  to  do  so  within  a  stated  time. 

One  Dana  A.  Rose,  claiming  to  be  a  holder  of  such  shares,  not  content  to 
become  a  co-complainant  with  the  Hamlins,  filed  a  separate  intervening  peti- 
tion, in  which  he  not  only  attacked  the  validity  of  the  bonds  issued  by  the 
railroad  company,  but  the  validity  of  the  clause  in  the  preferred  stock  certlfl- 
cates  providing  that  such  stock  should  be  a  lien  upon  the  property  of  the  rail- 
road company  next  after  the  first  mortgage.  This,  having  been  filed  without 
leave,  was  stricken  from  the  files,  and  several  motions  intended  to  make  Sasuet 
upon  the  averments  of  his  pleading  were  denied.  This  refusal  of  the  court 
to  admit  him  as  a  defendant,  with  the  right  to  file  a  separate  cross  bill  in 
behalf  of  himself  and  such  other  holders  of  preferred  shares  as  might  elect  to 
come  in  under  his  pleading,  is  the  occasion  for  a  separate  appeal  by  said  Rose. 
Under  the  creditors'  bill  of  Stout  and  Purdy,  issues  is  to  the  validity  of  the 
bonds  were  presented  by  the  answer  5  or  intervening  petition  of  the  same  cred- 
itors who  had  answered  the  foreclosure  bill.  These  petitions  or  answer  6 
attacked  the  validity  of  all  the  bonds  upon  the  ground  that  they  had  been 
sold  for  less  than  75  per  cent,  of  their  par  value.  In  violation  of  a  statute  of 
the  state  of  Ohio,  and  also  attacked  the  validity  of  about  one-half  the  t)onds 
upon  the  ground  that  they  had  been  sold  to  a  director  of  the  railroad  company 
for  less  than  par,  in  violation  of  section  3313,  Rev.  St.  Ohio.  Another  issue 
was  made  between  the  railroad  company  and  the  holders  of  preferred  stock, 
upon  the  ground  that  the  clause  In  the  certificates  issued  making  said  preferred 
stock  a  lien  upon  the  property  of  the  company  had  been  inserted  through  fraud, 
and  without  the  authority  of  the  railroad  company.  Still  another  issue  was 
tendered  by  one  of  the  intervening  petitions  filed  in  the  foreclosure  suit  by  a 
general  creditor  of  the  railroad  company,  namely,  whether  or  not  the  Toledo, 
St  Louis  &  Kansas  City  Railroad  Company  was  a  corporation  de  jure  or  de 
facto.  This  attack  is  based  upon  the  averment  that  there  was  no  law  tmder 
which  the  constituent  companies  could  become  a  consolidated  corporation.  An 
order  was  made  requiring  the  master  in  the  creditors'  suit  to  make  publica- 
tion requiring  all  creditors  within  a  given  time  to  file  their  claims,  and  giving 
notice  as  to  the  time  and  place  when  and  where  a  hearing  upon  all  claims 
would  be  had,  and  fixing  a  time  within  which  objections  to  such  claims  might 
be  filed.  Under  this  order,  a  large  number  of  claims  were  filed,  including  the 
claim  of  the  mortgage  bondholders.  Unsecured  creditors  filed,  in  opposition 
to  the  allowance  of  the  bonds,  objections  going  to  the  existence  of  the  mort- 
gagor corporation,  the  validity  of  the  mortgage,  and  the  validity  of  the  bonds. 
After  the  issues  had  been  thus  made  up,  motions  were  filed  by  the  appellants 
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as  follows:  (1)  To  dismiss  the  foreclosure  bill  for  want  of  juilsdictlon,  on  the 
ground  that  the  necessary  diversity  of  citizenship  did  not  exist,  as  shown  by 
the  face  of  the  bill;  (2)  to  set  aside  the  order  consolidating  the  creditors'  bill 
with  the  foreclosure  suit.  These  motions,  together  with. others  of  like  purport, 
were  overruled. 

Upon  the  issues  thus  raised  a  vast  amount  of  evidence  was  filed,  constituting 
now  a  printed  record  of  4,000  pages.  T'pon  a  final  hearing,  the  circuit  court 
in  the  foreclosure  suit  decreed  as  follows:  First.  That  the  entire  property 
of  the  railroad  company  was  lawfully  within  the  exclusive  custody  and  pos- 
session of  the  circuit  court  under  the  creditors'  bill  of  Stout  and  Purdy,  and 
that  this  fact  gave  the  court  jurisdiction  to  entertain  the  subsequent  foreclosure 
bill,  -notwithstanding  the  requisite  diversity  of  citizenship  did  not  exist  to  give 
the  court  jiurisdiction  upon  that  ground.  Second.  That  the  railroad  company 
was,  at  least,  a  corporation  de  facto,  and  that  its  corporate  character  was  not 
open  to  attack  by  either  the  corporation  itself,'  or  any  stockholder,  or  any 
creditor  who  bad  dealt  with  it  as  such.  Third.  That  the  bonds  were  not  sold 
for  less  than  75  per  cent,  of  their  par  value,  as  charged.  Fourth.  That  none  of 
the  bonds  had  been  sold  at  less  than  par  by  the  railroad  company  to  a  director. 
Fifth.  That  the  mortgage  securing  the  bonds  was  valid,  and  the  bonds  un- 
affected by  fraud.  Sixth.  That  the  holders  of  preferred  stock  were  entitled 
to  a  preference  over  the  common  stock  in  the  distribution  of  the  surplus  of  the 
railroad  company's  property,  after  payment  of  debts,  and  might  become  pur- 
chasers of  the  property  at  the  sale  ordered,  using  their  shares  to  pay  their 
bid,  after  paying  into  court  in  money  a  sufficient  amount  thereof  to  pay  off 
the  mortgage  debt  and  all  other  debts  of  the  railroad  company,  established  in 
this  or  the  creditors*  suit,  and  all  costs,  etc.,  provided  they  should  take  the 
property  subject  to  a  lien  to  secure  any  other  debts  of  the  corporation  which 
might  be  at  any  time  established  as  a  valid  subsisting  liability.  Seventh.  The 
property  was  ordered  to  be  sold  for  the  satisfaction  of  the  mortgage  debts, 
costs,  preferential  claUns,  and  any  surplus  over  and  above  such  secured  debts 
to  be  paid  into  the  registry  of  the  court  for  distribution  among  the  general 
unsecured  creditors  who  had  or  might  establish  their  claims  under  the  pending 
creditors'  salt.  Eighth.  In  the  creditors'  suit  the  court  entered  a  decree  recit- 
faig  the  proceedings  In  the  foreclosure  suit,  and  awarding  to  the  creditors, 
whose  claims  had  been  or  might  thereafter  be  established,  any  surplus  arising 
from  the  sale  in  the  foreclosure  suit. 

From  both  of  these  decrees  the  railroad  company  and  certain  unsecured 
intervening  creditors  have  appealed.  The  Hamlins  have  appealed  from  so 
much  of  the  decree  In  the  foreclosure  suit  as  requires  them,  if  they  become 
purchasers,  and  use  their  preferred  stock  in  payment  of  any  part  of  their  bid, 
to  take  the  property  subject  to  the  claims  of  creditors  of  the  railroad  company, 
to  the  extent  they  shall  so  use  such  preferred  stock.  The  facts  are  more  fully 
stated  in  the  two  opinions  of  Taft,  circuit  judge,  reported  in  82  Fed.  642,  and 
86  Fed.  929,  both  of  which  opinions  are  also  made  a  part  of  this  record.  These 
opinions  are  referred  to  for  a  more  detailed  statement  of  the  facts  and  issues 
here  involved,  so  far  as  not  in  conflict  with  the  facts  as  heretofore  or  hereafter 
stated  in  the  ophiion  of  this  court 

John  S.  Miller,  for  Rose. 

Lawrence  Maxwell,  Jr.,  for  Railroad  Co. 

J.  D.  Springer,  for  creditors. 

Henry  Crawford  and  E.  C.  Henderson,  for  Trust  Co. 

F.  Speigelberg,  for  intervening  and  judgment  creditors. 

J.  Treadwell  Richards,  for  the  Hamlins. 

D.  W.  Sanders,  for  creditors. 

Before  LURTON,  Circuit  Judge,  and  SEVERENS  and  CLARK, 
District  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

36  C.C.A.— 11 
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The  principal  questions  arising  upon  the  assignment  of  errors  filed 
by  the  railroad  company  or  the  intervening  general  creditors  are 
these:  (1)  Did  the  court  have  jurisdiction  to  entertain  the  fore- 
closure suit?  (2)  If  the  court  had  jurisdiction,  did  it  err  in  hear- 
ing and  deciding  the  issues  which  were  raised  under  the  foreclosure 
suit  without  deciding  all  of  the  issues  raised  in  the  creditors'  suit? 
(3)  Did  the  court  err  in  holding  that  the  railroad  company  was  at 
least  a  corporation  de  facto,  and  in  dismissing  the  intervening  pe- 
tition of  the  Rhode  Island  Locomotive  Works,  based  upon  the  in- 
sistence that  the  consolidated  company  was  not  a  corporation  de 
jure  or  de  facto?  (4)  Did  the  circuit  court  err  in  holding  that  the 
bonds  were  not  illegal  under  section  3290,  Rev.  St.  Ohio?  (5)  Did 
the  circuit  court  err  in  holding  that  the  bonds  were  not  void  for  vio- 
lation of  section  3313,  Rev.  St.  Ohio?  (6)  Did  the  court  err  in  hold- 
ing that  the  preferred  stockholders  were  entitled  to  a  preference  in 
the  distribution  of  the  property  of  the  corporation,  after  the  pay- 
ment of  debts,  over  the  common  stockholders?  These  questions  can 
be  most  conveniently  discussed  in  the  order  in  which  they  have  been 
stated,  and*  in  connection  with  such  further  facts  as  have  applica- 
tion to  the  particular  question. 

1.  As  to  the  jurisdiction  of  the  court  to  entertain  the  foreclosure 
bill:  The  foreclosure  bill  was  not  a  suit  between  parties  having  the 
requisite  diversity  of  citizenship  to  give  a  court  of  the  United  States 
Jurisdiction  upon  that  ground.  The  jurisdictional  fact  averred  in 
the  bill  was  the  fact  that  the  property  covered  by  the  mortgage 
was  within  the  actual  custody  and  control  of  the  court  in  which  the 
bill  was  filed,  and  was  being  operated  under  the  order  of  the  court 
by  a  receiver,  whose  custody  was  that  of  the  court.  The  court's  pos- 
session had  been  taken  under  a  creditors'  bill  filed  by  Stout  and 
Purdy,  judgment  creditors  of  the  mortgagor  railroad  company,  and 
was  filed  for  the  purpose  of  winding  up  the  affairs  of  the  company 
as  an  insolvent  corporation,  by  marshaling  liens,  ascertaining  debts, 
and  bringing  to  sale  the  property  of  the  company  for  distribution 
among  all  creditors  who  should  come  in  according  to  their  respec- 
tive priority  and  right.  That  suit  was,  in  every  sense  of  the  term, 
an  administrative  suit,  brought  not  only  for  the  benefit  of  Stout 
and  Purdy,  but  of  all  other  creditors  of  said  railroad  company.  Hie 
required  diversity  of  citizenship  existed,  and  justified  its  being  filed 
in  a  court  of  the  United  States.  Under  it  the  circuit  court  possessed 
full,  complete,  and  exclusive  jurisdiction  and  power  to  deal  with 
the  property  of  that  company,  and  with  all  interests  in  it  and  with 
all  controversies  respecting  it.  Porter  v.  Sabin,  149  U.  8.  473,  13 
Sup.  Ct.  1008.  The  priority  of  the  mortgage  and  the  validity  of  the 
bonds  were  admitted  on  the  face  of  the  bill,  and,  although  the  ob- 
ject of  the  suit  was  to  ascertain  all  debts  and  marshal  all  liens,  the 
mortgagees  were  not  made  defendants.  To  have  done  so  would  have 
defeated  the  jurisdiction,  by  making  defendants  persons  whose  citi- 
zenship was  identical  with  that  of  the  complainants.  In  this  situa- 
tion the  mortgagees  applied  to  the  court  for  leave  to  file  a  bill  to 
foreclose  their  mortgage.  This  exclusive  custody  and  possession  of 
the  res  by  the  court  made  the  fact  inunaterial  that  some  of  the  nec- 
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^ssary  defendants  to  the  foreclosure  suit  were  citizens  of  the  same 
state  of  which  one  of  the  mortgagees  was  a  citizen.  The  jurisdic- 
tional fact  lies  in  the  subject-matter  of  the  litigation,  which  was  a 
claim  against  property  in  custodia  legis.  It  is  true  that  the  court 
might  have  permitted  the  mortgagees  to  become  parties  to  the  cred- 
itors' suit  by  petition  pro  inter  esse  suo,  and  to  have  filed  a  cross 
hill  for  the  foreclosure  of  their  mortgage.  In  Morgan's  L.  &  T.  R. 
B.  &  S.  S.  Co.  V.  Texas  Cent.  Ry.  Co.,  137  U.  S.  171-201,  11  Sup.  Ct. 
61,  a  cross  bill  was  filed  by  a  mortgagee  brought  before  the  court  as 
a  defendant  by  supplemental  pleading  under  a  bill  filed  by  a  cred- 
itor claiming  priority  over  the  mortgage.  The  mortgagee  answered, 
and  filed  a  cross  bill  for  the  foreclosure  of  the  mortgage,  and  this 
was  done.  The  supreme  court  was  urged  to  reverse  the  decree  of 
foreclosure  upon  the  ground  that  the  pleading  under  which  fore- 
closure was  ordered  was  not  a  cross  bill,  pure  and  simple,  and,  treated 
as  an  original  bUl,  it  could  not  have  been  maintained,  for  want  of 
requisite  diversity  of  citizenship.  This  contention  was  overruled,  and 
the  jurisdiction  maintained,  the  court  saying: 

*'And  whether  this  bill  will  be  regarded  as  a  pure  cross  bill,  as  an  original  bill 
in  the  nature  of  a  cross  bill,  or  as  an  original  bill,  there  is  no  error  calling  for 
the  distnrbance  of  the  decree,  because  the  court  proceeded  upon  it  in  connec- 
tion with  the  other  pleadings.  The  jurisdiction  of  the  circuit  court  did  not  de- 
pend upon  the  citizenship  of  the  parties,  but  on  the  subject-matter  of  the  liti- 
gation. The  property  was  in  the  actual  possession  of  that  court,  and  this  drew 
to  it  the  right  to  decide  upon  the  conflicting  claims  to  its  ultimate  possession 
and  control.  Minnesota  Co.  v.  St.  Paul  Co.,  2  WaU.  609;  Bank  v.  Calhoun, 
102  U.  S.  256;   Krippendorf  v.  Hyde,  110  U.  S.  276,  4  Sup.  Ct.  27." 

To  the  same  effect  are  the  cases  of  Gumbel  v.  Pitkin,  124  U.  S. 
131-156,  8  Sup.  Ct.  379;  Byers  v.  McAuley,  149  U.  S.  ()08-618,  13 
Sop.  Ct.  906;  Rouse.  V.  Letcher,  156  U.  S.  48,  15  Sup.  Ct.  266. 

The  identical  question  arose  in  this  court  in  the  case  of  Compton 
V.  RaUroad  Co.,  31  U.  S.  App.  486,  522,  529,  15  C.  C.  A.  397,  and  68 
Fed.  263,  where  an  original  foreclosure  bill  was  filed,  and  jurisdic- 
tion maintained  solely  upon  the  ground  that  the  property  was  within 
the  possession  of  the  court  through  a  receiver  appointed  in  another 
foreclosure  case.  That  case  has  been  approved  and  followed  in  Lum- 
ley  V.  Railroad  Co.,  43  U.  S.  App.  476,  22  C.  C.  A.  60,  and  76  Fed. 
66,  and  in  Blake  v.  Coal  Co.,  47  U.  S.  App.  753,  28  C.  C.  A.  678,  and 
Si  Fed.  1014,  where  Judge  Hammond,  for  the  court,  said,  "Whether 
the  auxiliary  jurisdiction  be  marked  by  original  bill,  cross  bill,  or  by 
intervening  petition,  diversity  of  citizenshp  is  not  necessary  to  its 
maintenance.'' 

2.  Appellants  contend  that,  if  the  foreclosure  proceedings  were  in 
any  sense  of  a  dependent  character,  a  single  decree  should  have  been 
entered,  determining  all  the  rights,  equities,  and  priorities  of  all 
the  creditors  of  the  insolvent  debtor,  and  that  any  creditor  inter- 
vening in  the  creditors'  suit  was  entitled  to  contest  the  claims  of 
every  other  creditor  coming  into  that  suit,  and  that  no  proper  decree 
could  be  entered  until  the  amount  and  rank  of  every  claim  so  filed 
had  been  determined,  and  all  objections  to  such  claims  had  been  de- 
termined, and  that  the  foreclosure  decree  was  therefore  premature 
and  erroneous.     We  quite  concur  in  the  view  taken  by  the  circuit 
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court  of  the  relation  of  the  one  suit  to  the  other,  and  of  the  conse- 
quences of  this  sort  of  jurisdictional  dependency.  In  justification 
of  the  order  allowing  the  foreclosure  suit  to  be  filed  as  an  inde- 
pendent bill,  and  directing  consolidation  of  the  creditors'  suit  with, 
and  under  the  style  of,  the  foreclosure  suit,  the  circuit  judge  said: 

"It  cannot  be  of  importance  that  the  bill  was  apparently  filed  as  an  inde- 
pendent bill.  If,  in  fact,  the  only  way  of  maintaining  Jurisdiction  of  it  is  as  a 
dependent  bill,  ancillary  to  the  creditors'  action,  it  is  the  duty  of  the  court  so  to 
treat  it,  provided  it  appear,  as  it  does,  that  it  can  be  maintained  as  such.  But 
care  must  be  talcen  not  to  give  too  much  effect  to  the  dependence  of  one  suit 
on  the  other  for  jurisdictional  purposes.  Such  dependence  does  not  throw  both 
suits  into  hotchpot,  and  dispense  with  the  ordinary  rules  of  pleading  and 
practice  as  to  parties  proper  and  necessary  to  each  cause  of  action.  Becaose 
the  res  acquired  under  the  original  bill  gives  ancillary  Jurisdiction  to  entertain 
a  dependent  bill  seelwing  relief  in  respect  of  the  res,  parties  to  the  original  bin 
are  not  thereby  made  parties  to  the  dependent  bill.  The  parties  to  the  original 
bill  have  no  more  right  to  intervene  in  the  dependent  cause  than  if  the  court  bad 
independent  Jurisdiction  thereof.  Hence  the  rule  as  to  who  may  appear  to  a 
foreclosure  bill  and  file  answers  is  the  same  here  as  if  the  bill  had  in  fact  been 
an  independent  bill.  In  other  words,  the  relation  between  the  two  suits  is 
principal  and  ancillary  only  so  far  as  that,  without  possession  of  the  res  in 
the  former  suit,  the  court  would  have  no  Jurisdiction  of  the  latter;  but,  having 
thus  acquired  and  thus  maintaining  its  jurisdiction  in  the  second  suit,  the 
court  proceeds  in  it  without  further  regard  to  tlie  pleading  or  course  of  the 
principal  action."  Continental  Trust  Co.  v.  Toledo,  St  L.  &  K.  C.  B.  Co.»  32 
O.  C.  A.  44,  87  Fed.  133. 

It  was  not  error,  therefore,  to  hear  the  foreclosure  suit  upon  the 
issues  properly  made  between  those  who  were  parties  to  that  suit. 
Nor  was  it  necessary  that  the  court  should  refuse  a  decree  enforcing 
the  mortgage  because  the  rank  and  amount  of  other  claims  filed  in 
the  creditors'  suit  had  not  been  ascertained.  The  mortgage  debt,  if 
valid,  was  the  prior  lien;  and  we  know  of  no  principle  which  would 
require  the  court  to  refuse  a  decree  of  foreclosure  because  there  were 
unsettled  controversies  between  the  mortgagor  and  unsecured  cred- 
itors, or  between  the  company  and  different  classes  of  stockholder*. 
The  very  object  in  filing  an  original  foreclosure  suit  was  to  avoid 
the  delay  and  complications  incident  to  a  general  administration  suit. 
This  object  would  be  utterly  defeated  if  the  contention  of  appellants 
is  to  be  sustained..  The  consolidation  of  the  two  suits  was  within 
the  sound  discretion  of  the  court.  Section  921,  Rev.  St.  U.  S-,  ap- 
plies as  well  to  suits  in  equity  as  suits  at  law.  Fost.  Fed.  Prac* 
§  371;  Andrews  v.  Spear,  4  Dill.  472,  Fed.  Cas.  No.  379;  Wabash, 
St.  L.  &  P.  Ry.  Co.  V.  Central  Trust  Co.,  23  Fed.  513.  Such  consoli- 
dation is  primarily  but  an  expedient  adopted  for  saving  costs  and 
delay.  Each  record  is  that  of  an  independent  suit,  except  in  so  far 
as  the  evidence  in  one  is,  by  order  of  the  court,  treated  as  evidence 
in  both.  The  consolidation  does  not  change  the  rules  of  ^uity 
pleading,  nor  the  rights  of  the  parties,  as  those  rights  must  still 
turn  on  the  pleadings,  proofs,  and  proceedings  in  their  respective 
suits.  The  parties  in  one  suit  do  not  thereby  become  parties  in  the 
ottier,  and  a  decree  in  one  is  not  a  decree  in  the  other,  onless  so 
directed.  It  operates  as  a  mere  carrying  on  together  of  two  sepa- 
rate suits  supposed  to  involve  identical  issues,  and  is  intended  to 
expedite  the  hearing  and  diminish  the  expense.    Brevard  v.  Summar, 
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2  Heisk.  97-105;  Lofland  v.  Coward,  12  Heisk.  546.  The  practice 
seems  to  be  one  not  well  established  in  English  courts  of  equity, 
and,  though  admissible,  to  be  sparingly  exercised,  inasmuch  as  it 
may  often  operate  to  force  litigants  together  against  their  will,  and 
without  real  advantage.  Knight  v.  Ogden,  3  Coop.  409.  The  bring- 
ing on  of  the  two  suits  for  hearing  together  does  not  avoid  the  neces- 
sity of  separate  decrees  in  each  case.  Nor  does  the  fact  that  the 
two  suits  have  been  consolidated  require  that  every  issue  under  each 
salt  should  be  heard  at  the  same  time.  So  far  as  these  suits  turned 
upon  the  same  issues,  they  were  heard  together,  and  the  decree  re- 
specting those  issues  was  entered  in  each  case.  We  see  no  error 
in  the  refusal  of  the  court  to  suspend  a  final  decree  in  the  fore- 
closure suit  to  await  a  final  decree  upon  all  the  issues  arising  upon 
the  numerous  interventions  in  the  creditors'  suit.  So  far  as  such 
issues  were  common,  as  involving  the  validity  of  the  bonds,  they 
were  heard  and  decided. 

3.  Certain  general  creditors,  parties  to  the  foreclosure  suit,  have 
challenged  the  validity  of  the  agreement  under  which  the  Toledo, 
8t.  Louis  &  Kansas  City  Bailroad  Company  claims  existence  as  a 
valid  consolidated  corporation  of  Ohio,  Indiana,  and'  Illinois,  This 
consolidated  corporation  was  organized  June  19,  1886,  the  constitu- 
ent companies  being  the  Toledo,  Dupoht  &  Western  Kailway  Com- 
pany of  Ohio,  a  corporation  owning  that  part  of  the  consolidated 
line  lying  within  the  state  of  Ohio;  the  Bluffton,  Kokomo  &  South- 
western Railroad  Company  of  Indiana,  a  corporation  owning  that 
part  of  the  consolidated  line  lying  within  Indiana;  and  the  Toledo, 
Charleston  &  St.  Louis  Railroad  Company  of  Illinois,  a  corporation 
owning  that  part  of  the  consolidated  road  lying  in  the  state  of  Illi- 
nois. These  creditors  aver  that  the  purported  consolidation  of  these 
constituent  companies  was  illegal  and  unauthorized  by  any  law  of 
the  states  within  which  said  railways  exist,  and  that  the  said  To- 
ledo, St  Louis  &  Kansas  City  Railroad  Company  is  neither  a  corpo- 
ration de  jure  nor  de  facto.  Upon  this  ground  these  defendants  or 
petitioners  aver  that  the  mortgage  made  by  the  consolidated  com- 
pany is  voidi  and  the  bonds  secured  thereunder  unenforceable.  All 
of  the  appellants  who  made  this  question  dealt  with  the  consolidated 
company  as  a  corporation,  and  all  hold  claims  for  debts  contracted 
by  it  as  a  corporation.  It  is  not  debatable  but  that  a  de  facto  cor- 
poration is  estopped  to  deny  its  existence  as  a  corporation  for  the 
purpose  of  defeating  liability  upon  contracts  incurred  by  it  while 
pretending  to  be  acting  as  a  corporation.  The  same  estoppel  ex- 
tends to  the  stockholders  of  such  a  de  facto  corporate  organization, 
and  to  other  persons  who  have  dealt  with  it  as  such.  Mor.  Priv. 
Corp.  §  750;  Commissioners  v.  BoUes,  94  U.  S.  104;  Close  v.  Ceme- 
tery, 107  U.  8.  466-477,  2  Sup.  Ct  267;  Ashley  v.  Board,  16  U.  S. 
App.  656,  8  C.  C.  A.  455,  and  60  Fed.  55;  Farmers'  Loan  &  Trust 
Co.  V.  Toledo,  A.  A.  &  N.  M.  Ry.  Co.,  67  Fed.  49;  Dallas  Co.  v.  Huide- 
koper,  154  U.  S.  654,  14  Sup.  Ct  1190;  Society  Perun  v.  Cleveland, 
43  Ohio  St.  481,  3  N.  E.  357;  Andes  v.  Ely,  158  U.  S.  312-322,  15 
Sup.  Ct-  954.  It  is  not  contended  that  there  was  not  authority  un- 
der the  law  of  Indiana  to  bring  about  a  consolidation.    The  conten- 


Digiti 


zed  by  Google 


166  3G  C.  C.  A.  REPORTS. 

tion  is  that  there  was  no  authority  under  either  the  law  of  Illinois 
or  Ohio  to  authorize  a  consolidation  of  the  constituent  companies 
comprising  the  mortgagor  consolidated  company.  There  was  at  the 
time  of  the  consolidation  in  question  a  statute  of  the  state  of  Illinois 
which  provided  as  follows: 

''Whenever  any  railroad  which  is  situated  partly  in  this  state  and  partly  In 
one  or  more  other  states,  and  heretofore  owned  by  a  corporation  formed  by 
consolidation  of  railroad  corporations  of  this  and  other  states,  has  been  sold 
pursuant  to  the  decree  of  any  court  or  courts  of  competent  jurisdiction,  and 
the  same  has  been  purchased  as  an  entirety,  and  is  now  or  hereafter  may  be 
held  in  the  name  or  as  the  property  of  two  or  more  corporations  incorporated, 
respectively,  under  the  laws  of  two  or  more  of  the  states  in  which  said  railroad 
is  situated,  it  shall  be  lawful  for  the  corporation  so  created  in  this  state  to 
consolidate  its  property,  franchises  and  capital  stock  with  the  property,  fran- 
chises and  capital  stock  of  the  corporation  or  corporations  of  such  other  state 
or  states  in  which  the  remainder  of  such  railroad  is  situated,  and  upon  swb 
terms  as  may  be  agreed  upon  between  the  directors  and  approved  by  the  stock- 
holders owning  not  less  than  two-thirds  in  amount  of  the  capital  stock  of  such 
corporation."    3  Starr  &  C.  Ann.  St.  111.  p.  3241. 

Section  3380  of  the  Revised  Statutes  of  Ohio  was  in  these  words: 

"A  company  organized  in  this  state  for  the  purpose  of  contracting,  owning 
and  operating  a*  line  of  railway,  or  whose  line  of  road  is  made  or  is  in  process 
of  construction  to  tlfe  boundary  line  of  this  state,  or  to  any  point  either  in  or 
out  of  the  state,  may  consolidate  its  capital  stock  with  the  capital  stock  of  nnj 
company  In  an  adjoining  state  organized  for  a  like  purpose,  and  whose  line  of 
road  has  been  perfected,  constructed,  or  is  in  process  of  construction  to  the  same 
point  where  the  several  roads,  so  united  and  constructed,  will  form  a  continuous 
line  for  the  passage  of  cars." 

The  contention  is  that  the  constituent  companies  forming  the  pres- 
ent consolidated  company  did  not  have  the  requisites  essential  to 
a  valid  consolidation  under  the  law  of  either  state.  This  Illinois 
act  set  out  above  was  evidently  intended  to  permit  the  reconsolida- 
tion  of  the  dismembered  constituents  of  a  former  consolidated  line^ 
where  the  original  consolidation  included  an  Illinois  railroad,  and 
where  such  consolidated  line  has  been  sold  as  an  entirety,  and  is 
at  the  time  held  as  the  property  of  two  or  more  corporations  under 
the  laws  of  two  or  more  states.  If,  therefore,  we  find  that  the  con- 
stituent companies  which  undertook  to  unite  themselves  by  a  con- 
solidation had  theretofore  been  so  united  as  to  constitute  a  consoli- 
dated railroad  company,  and  that  their  original  union  had  been  dis- 
solved as  a  consequence  of  judicial  sale,  and  that  the  original  con- 
solidated line  had  been  "purcliased  as  an  entirety,"  and  was  at  date 
of  reconsolidation  **held  in  the  name  or  as  the  property  of  two  or 
more  corporations  incorporated,  respectively,  under  the  laws  of  two 
or  more  of  the  states,"  all  the  conditions  would  exist  which  under 
the  law  of  Illinois  would  authorize  the  organization  of  a  de  jure  con- 
solidated corporation.  But  suppose  some  one  of  these  conditions 
did  not  in  fact  exist,  and  that,  notwithstanding  this  absence  of 
some  of  the  qualifications  prescribed,  a  consolidated  corporation  had 
been  organized,  claiming  to  be  a  consolidated  corporation  under  the 
law  of  Illinois;  will  the  fact  that  the  organization  thus  formed 
would  not  be  a  de  jure  corjwration  operate  to  deprive  the  company 
so  organized  of  its  character  as  a  de  facto  corporation?  We  think 
not.    The  fact  that  there  might  be  under  the  law  of  Illinois  a  con- 
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solidated  company  composed  of  an  Illinois  corporation  and  corpora- 
tions of  other  states,  with  the  powers  claimed  by  the  Toledo,  St  Louis 
&  Kansas  City  Railroad  Company,  would  constitute  it  a  de  facto 
corporation,  although  the  particular  companies  thus  united  might 
not  possess  all  of  the  qualifications  required  by  the  Illinois  statute. 
A  defect  in  the  qualification  of  some  of  the  constituent  companies 
might  affect  the  de  jure  character  of  such  an  organization,  and,  when 
challenged  by  the  state,  demand  a  judgment  of  ouster.  The  test  of 
a  de  facto  corporation  is  this:  Was  there  a  law  under  which  there 
might  have  been  a  de  jure  corporation  of  the  kind,  character,  and 
class  to  which  the  organization  in  question  apparently  belongs?  It 
is  the  apparent  legality  of  the  organization  which  gives  it  its  de 
facto  character.  If  there  was  no  law  under  which  an  Illinois  con- 
solidated corporation  could  exist,  there  could  be  no  de  facto  consoli- 
dated corporation.  The  possibility  of  a  de  jure  corporation  is  the 
only  condition  requisite  to  a  de  facto  corporation.  It  is  not  a  sound 
test  that  the  particular  constituents  could  not  have  become  a  de 
jure  consolidated  corporation.  That  would  open  every  such  organ- 
ization to  parol  attack,  and  destroy  its  de  facto  character,  not  by 
showing  the  impossibility  of  a  de  jure  corporation  of  the  kind  in  ques- 
tion, but  by  evidence  affecting  the  internal  history  of  the  parts  com- 
posing the  whole.  Suppose  the  law  had  permitted  any  two  non- 
competing  railroad  companies  to  consolidate;  would  it  be  admissible 
to  destroy  the  de  facto  consolidation  of  two  railroad  corporations 
by  evidence  that  they  were  in  fact  competing  companies?  We  think 
not.  The  sovereign  power  of  the  state  might  by  a  proper  proceeding 
dissolve  the  union,  as  one  not  authorized  by  law;  but  neither  the 
corporation  itself,  nor  its  members,  nor  those  who  dealt  with  it  as 
a  corporation,  would  be  allowed  to  deny  its  de  jure  character  for  the 
purpose  of  defeating  liabilities  incurred  in  its  character  as  a  corpora- 
tion. The  cases  of  State  v.  Vanderbilt,  37  Ohio  St.  590,  and  State 
V.  Atchison  &  N.  R.  Co.,  24  Neb.  143,  38  N.  W.  43,  hold  that  the 
consolidation  of  railroads  not  forming  continuous  lines,  where  the 
statute  makes  that  a  condition  or  qualification,  were  both  suits  by  the 
state,  directly  and  not  collaterally  attacking  the  de  jure  character  of 
the  consolidation.  We  find  nothing  in  the  case  of  Norton  v.  Shelby 
Co.,  118  U.  S.  425,  6  Sup.  Ct.  1121,  which  militates  against  this  con- 
clusion. The  court  was  there  dealing  with  the  validity  of  the  acts 
of  persons  claiming  to  be  de  facto  incumbents  of  an  office  which  did 
not  and  could  not  exist  de  jure.  But  the  whole  line  of  reasoning? 
adopted  by  the  court,  and  the  general  trend  of  the  cases  cited,  estab- 
lish the  proposition  that  the  disqualification  of  the  particular  incum- 
bent to  be  a  de  jure  officer  will  not  affect  the  validity  of  the  acts  of  the 
incumbent,  if  there  was  a  de  jure  office.  The  cases  of  Carleton  v. 
People,  10  Mich.  250-259,  Clark  v.  Com.,  29  Pa.  St.  120,  and  Black- 
burn v.  State,  3  Head,  690,  all  illustrate  the  proposition  that  the  in-  • 
cumbent  of  an  office  is  a  de  facto  officer,  notwithstanding  his  personal 
disqualification  or  the  illegality  of  his  appointment,  when  there  is  a 
de  jure  office.  The  principle  has  application  to  the  question  of  the 
de  facto  character  of  a  corporation.  The  disqualification  of  the  cor- 
porators or  of  the  constituents  composing  a  consolidated  corporation 
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does  not  affect  the  validity  of  the  acts  and  contracts  of  the  organiza- 
tion, if  there  was  a  law  under  which  there  might  have  been  a  de  jure 
consolidated  corporation  of  the  class  to  which  the  de  facto  corpora- 
tion belongs.  This  question  was  directly  considered  by  this  court 
in  the  case  of  Ashley  v.  Board,  16  U.  S.  App.  656-^68,  8  C.  C.  A.  455, 
and  60  Fed.  55, — a  case  in  which  was  involved  the  validity  of  bonds  is- 
sued by  the  county  of  Presque  Isle,  in  the  state  of  Michigan.  It  was 
claimed  that  the  bonds  were  void  beca*use  the  constitutional  conditions 
did  not  exist  necessary  to  the  organization  of  the  territory  constitut- 
ing that  county  into  a  de  jure  county.  This  court  held  that  this  fact 
of  the  ineligibility  of  the  territory  constituting  the  county  for  legal 
organization  into  a  constitutional  county  could  not  be  inquired  into  by 
anybody  save  the  state,  and  that  a  corporation  was  a  de  facto  corpora- 
tion, which  "is  of  a  kind  which  is  recognized  by,  and  its  existence  con- 
sistent with,  the  paramount  law  and  the  general  system  of  law  in  the 
state." 

The  principles  we  have  been  discussing  have  application  to  the  ob- 
jections urged  against  this  consolidation  under  both  the  Illinois  and 
Ohio  law.  The  objections  made  to  the  eligibility  of  the  constituent 
companies  to  unite  themselves  as  a  consolidated  corporation  under 
the  Illinois  law  above  set  out  are  these:  First,  that  the  railroad  now 
owned  by  the  Toledo,  St.  Louis  &  Kansas  City  Railroad  "was  not 
owned,  prior  to  the  attempted  consolidation,  by  a  corporation  formed 
by  consolidation  of  railroad  corporations  of  Illinois  and  other  states." 
The  fact  is  that  prior  to  1886  there  was  a  line  of  narrow-gauge  rail- 
road extending  from  Toledo,  in  Ohio,  across  the  states  of  Indiana  and 
Illinois,  to  East  St.  Louis,  on  the  western  border  of  the  latter  state. 
That  railroad  was  450  miles  in  length,  and  is  the  same  railroad  owned 
and  operated  by  the  present  consolidated  company.  Prior  to  1886 
it  was  owned  or  operated  as  one  line  by  a  consolidated  corporation  of 
the  states  of  Illinois,  Indiana,  and  Onio,  called  the  Toledo,  Cincin- 
nati &  St.  Louis  Railroad  Company,  called  hereafter,  for  brevity,  the 
**Narrow-Gauge  Company."  Counsel  for  appellants  say  that  the 
Narrow-Gauge  Company  "did  not  own  a  section  thereof  sixty-seven 
ndles  in  length,  extending  from  the  city  of  Frankfort,  Indiana,  to  the 
boundary  line  between  the  states  of  Indiana  and  Illinois."  It  would 
uselessly  incumber  this  opinion  to  set  out  at  length  the  precise  rela- 
tions and  rights  of  the  Narrow-Gauge  Company  to  and  in  this  link 
of  67  miles.  It  is  enough  to  say  that  the  legal  title  to  that  section 
was  in  a  corporation  of  Indiana  known  as  the  Frankfort  &  State 
Line  Railroad  Company.  This  company  entered  into  a  contract  for 
the  construction  of  its  line  of  railroad  with  a  construction  company, 
whereby  it  agreed  to  execute  a  mortgage  and  issue  its  bonds,  and  to 
deliver  them  to  the  construction  company,  together  with  all  of  its 
shares  of  capital  stock,  save  a  small  proportion  necessary  to  fulfill 
contracts  with  municipal  subscribers  to  its  stock.  This  line  of  pro- 
jected railway  was  identical  with  part  of  the  line  projected  by  the 
Narrow-Gauge  Company,  and  the  latter  company  contracted  with  the 
same  construction  company  for  the  construction  of  a  division  of  its 
line  270  miles  in  length,  which  included  the  section  covered  by  the 
line  of  the  Frankfort  Company's  railroad.     Under  an  agreement  be- 
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tween  the  Xarrow-Gauge  Company  upon  the  one  side,  and  the  con- 
struction company  on  the  other,  known  to  and  approved  by  the  Frank- 
fort Company,  the  latter  did  not  make  a  mortgage  or  execute  any 
bonds  as  contemplated,  but  the  Narrow-Gauge  Company  assumed 
the  debts  and  liabilities  of  the  Frankfort  Company  to  the  construc- 
tion company,  and  the  latter  company  assigned  to  the  Narrow-Gauge 
Craipany  the  capital  stock  of  the  Frankfort  Company,  and  received 
in  payment  for  the  construction  of  the  Frankfort  Company's  part  of 
the  Une,  and  in  performance  of  its  contract  with  the  Frankfort  Com- 
pany, the  mortgage  bonds  of  the  Narrow-Gauge  Company.  All  this 
was  done  with  the  full  knowledge  and  agreement  of  the  Frankfort 
Company,  and  with  the  mutual  purpose  and  understanding  that  there 
should  be  a  technical  consolidation  of  the  two  corporations.  When 
the  road  was  constructed,  it  was  turned  over  to  the  Narrow-Gauge 
Company,  and  operated  as  a  part  of  its  line  of  railroad.  The  actual 
technical  consolidation  was  postponed  on  account  of  its  possible  ef- 
fect upon  certain  municipal  subscriptions  to  the  capital  stock  of  the 
Pranfefort  Company.  Having  paid  for  the  construction  of  the  Frank- 
fort Company's  railroad  under  the  arrangement  stated,  having  as- 
sumed all  the  obligations  of  the  Frankfort  Company,  and  being  the 
owner  of  practically  all  of  its  capital  stock,  and  in  possession  and 
operation  under  an  agreement  for  a  future  consolidation  of  that  sec- 
tion as  a  part  of  its  own  line,  we  are  of  opinion  that  this  equitable 
ownership  of  that  section  was  sufficient  to  constitute  it  a  part  of  a 
railroad  **heretofore  owned  by  a  corporation  formed  by  consolidation 
of  railroad  corporations  of  this  [Illinois]  and  other  states,"  within  the 
meaning  and  fair  intent  of  the  Illinois  act,  and  that  the  mere  out- 
standing legal  title  to  that  section  affords  no  solid  objection  to  the 
eligibility  of  the  constituent  companies  to  organize  a  de  jure  consol- 
idated corporation  under  the  law  of  Illinois. 

But  it  is  said  that  the  old  consolidated  narrow-gauge  railroad 
was  not  "purchased  as  an  entirety,"  under  the  decree  of  a  court  hav- 
ing jurisdiction.  It  appears  that  the  narrow-gauge  railroad  com- 
pany had  mortgaged  its  railroad  as  two  separate  divisions.  That 
part  of  its  line  from  Toledo  to  Kokomo  was  known  and  mortgaged  as 
its  **Toledo  Division,"  and  that  portion  from  Kokomo  to  East  St.  Louis 
was  known  and  separately  mortgaged  as  its  "St.  Louis  Division." 
These  two  mortgages  were  necessarily  foreclosed  under  distinct  de- 
crees. These  two  divisions  were  sold  on  the  same  day,  and  con- 
firmed on  the  same  day,  to  Sylvester  H.  Kneeland,  and  both  divisions 
were  conveyed  to  him  by  a  single  master's  deed,  dated  March  10, 
1886.  Subsequently  Kneeland  organized  a  corporation  in  Ohio,  to 
which  he  conveyed  so  much  of  this  line  as  was  situated  in  Ohio,  and 
also  organized  corporations  in  Indiana  and  Illinois,  to  which  he  con- 
veyed, respectively,  so  much  of  the  said  railroad  as  was  situated  in 
each  state.  In  thus  buying  said  entire  line  of  railroad,  Kneeland 
was  acting  as  the  trustee  for  the  holders  of  all  the  bonds,  and  with  a 
view  and  under  a  contract  for  a  reorganization  and  reconstruction  of 
said  line  of  road,  and  in  accordance  with  this  purpose  and  agreement 
of  the  beneficial  owners,  these  three  constituent  companies  were  aft- 
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erwards  consolidatedy  and  became  the  present  mortgagor  consolidated 
company. 

Upon  the  facts  stated,  we  hold  that  the  said  railroad  was  '•pur- 
chased as  an  entirety,"  within  the  meaning  of  the  Illinois  statute, 
and  that  the  constituent  companies  were,  under  that  statute,  eligible 
to  form  a  de  jure  consolidated  corporation.  Thus  is  it  to  our  minds 
clear  that,  under  the  law  of  both  Indiana  and  Illinois,  a  de  jure  con- 
solidation was  not  only  possible,  but  was  a  Jact  brought  about  But  it 
is  said  that  the  Ohio  statute  only  permits  the  consolidation  of  an 
Ohio  corporation  with  that  of  an  adjoining  state,  and  that,  Illinois 
not  being  adjoining  to  Ohio,  the  attempted  consolidation  was  unwar- 
ranted. Concededly,  the  Ohio  company  could  have  consolidated  with 
the  Indiana  company.  So,  the  Indiana  company  could  have  consoli- 
dated with  the  Illinois  company.  The  objection  goes,  then,  only  to 
the  order  in  which  these  three  companies  united  themselves.  If  the 
Indiana  company  had  first  united  itself  with  the  Illinois  company, 
and  that  act  had  preceded  its  union  with  the  Ohio  company  by  bat  a 
single  instant,  no  objection  would  lie.  But,  when  the  union  of  the 
Ohio  corporation  with  the  Illinois  corporation  occurred,  it  was  a  re- 
sult of  a  coincident  union  of  the  Ohio  company  with  the  Indiana  com- 
pany, which  was  a  corporation  of  an  adjoining  state.  Such  a  simul- 
taneous union  with  two  companies,  one  being  a  corporation  of  an  ad- 
joining state,  was  a  substantial  compliance  with  the  Ohio  law,  the 
prime  object  of  which  was  to  limit  consolidation  to  connecting  Unes, 
The  consolidation  resulted  in  a  de  jure  corporation. 

4.  This  brings  us  to  the  question  of  the  legality  of  the  bonds  issued 
by  the  consolidated  company  under  section  3290,  Rev.  St.  Ohio.  That 
section  is  as  follows: 

**The  directors  of  the  company  may  sell,  negotiate,  mortgage  or  pledge  such 
bonds  or  notes,  as  weU  as  any  notes,  bonds,  scrip  or  certificates  for  the  payment 
of  money  or  property  which  the  company  may  have  theretofore  received  or 
shaU  hereafter  receive  as  donations,  or  In  pajnnent  of  subscriptions  to  the 
capital  stock,  or  for  other  dues  of  the  company,  at  such  times  and  in  such  placrt. 
either  within  or  without  the  state,  and  at  such  rates  and  for  such  prices,  at  not 
less  than  seventy-five  cents  on  the  dollar,  as  In  the  opinion  of  the  directors,  wiD 
best  advance  the  interests  of  the  company;  and  If  such  notes  or  bonds  are  th« 
sold  at  a  discount,  without  fraud,  tlie  sale  shall  be  as  valid  in  every  respect,  and 
the  securities  as  binding  for  the  respective  amounts  thereof,  as  if  they  were 
sold  at  their  par  value." 

The  facts  essential  to  be  understood  which  have  direct  relation  to 
this  question  were  clearly  and  compactly  stated  in  the  opinion  of  the 
circuit  judge,  and  are  as  follows: 

•*In  18S2  the  railroad  that  Is  the  subject  of  this  Utigation  was  a  narrow- 
gauge  line,  running  from  Toledo  to  St.  Louis,  and  was  owned  by  the  Toledo, 
Cincinnati  &  St.  Louis  Railroad  Company,  a  consolidated  corporation  of  Illi- 
nois, Indiana,  and  Ohio.  It  was  450  miles  in  length.  It  had  a  total  mortgage 
indebtedness  of  about  $10,000,000,  and  a  capital  stock  of  the  par  value  of 
^21,000,000.  It  was  divided  into  two  divisions.  By  two  agreements,  two  com- 
mittees, of  five  meml)ei's  cacli,  were  constituted  to  protect  their  respective  Inter- 
ests in  the  purchase  of  the  two  divisions  of  the  road  then  about  to  be  soM,  and 
to  effect  a  reorganization  of  the  two  divisions,  united  in  one  road,  upon  a  pUn 
stated  In  the  agreements.  The  plan  embraced  the  issue  of  first  mortgage  Umd* 
to  the  extent  of  $15,000  a  mile  with  which  to  rebuild  and  widen  the  gauge 
of  the  road,  and  the  issue  of  $7,000,000  of  second  mortgage  bonds  with  which  to 
talve  up  the  first  mortgage  bonds  of  the  two  divisions.    The  agreement  gave  tbe 
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trustees  very  wide  powers  and  discretion  In  the  working  out  of  the  scheme  of 
reorganization.  In  the  latter  part  of  1885,  James  M.  Quigley,  who  was  chair- 
nian  of  the  two  committees,  made  a  preliminary  contract  with  S.  H.  Kneeland^ 
by  which  Kneelnnd  agreed  to  bid  in  the  two  divisions  of  the  old  road  at  the 
foreclosure  sale,  to  be  held  in  the  following  January,  and  to  advance  the  cash 
which  it  was  necessary  to  deposit  in  order  to  become  a  bidder  at  the  sale.  The 
preliminary  agreement  looked  to  a  subsequent  agreement  by  which  Kneeland 
was  to  be  given  the  tirst  mortgage  bonds  on  the  narrow-gauge  road,  and  with 
them  to  assume  all  the  obligations  of  the  purchaser  imposed  by  the  decree  for 
sale,  to  convey  the  road  to  a  newly-organized  consolidated  corporation  of  Ohio, 
Indiana,  and  Illinois,  and,  as  contractor,  to  rebuild  the  road  and  widen  its 
gauge.  Kneeland  made  the  necessary  deposits,  and  bid  in  the  two  divisions 
at  the  sale.  Upon  January  23,  1880,  after  the  sale,  he  made  with  the  twa 
bondholders'  committees  the  two  contracts  under  which  the  bonds  here  in  con- 
troversy were  subsequently  issued.  The  agreements  are  in  all  substantial 
respects  similar.  By  these  contracts,  Kneeland  on  his  part  agreed:  (1)  To 
complete  the  purchase  In  accordance  with  the  terms  of  the  decree,  which  re- 
quired the  pmrchaser  to  pay  off  receiver's  certificates  and  other  underlying 
liens  prior  in  right  to  the  first  mortgage  bonds.  (2)  To  form  three  corpora- 
tions, of  Ohio,  Indiana,  and  Illinois,  respectively,  to  each  of  which  he  would 
convey  the  part  of  the  road  lying  in  the  state  of  its  organization,  and  then  to 
consolidate  them  into  a  corporatiyn  of  the  three  states.  (3)  That  the  consoli- 
dated corporation  should  change  the  gauge  of  the  road  from  narrow  to  standard 
width;  lay  down  steel  rails  of  not  less  than  60  pounds  to  the  yard  of  main  line; 
widen  all  embankments  and  cuts  to  the  requisite  width;  widen,  strengthen,  and 
rebuild  bridges  as  the  same  might  be  necessary;  construct  all  necessary  stations, 
tanks,  houses,  repair  shops,  and  sidings,  so  that  the  said  road,  reaching  from 
Toledo  to  East  St.  Louis,  should  *ln  all  respects  be  a  first-class  road  of  standard 
gauge*;  equip  the  road  with  all  necessary  cars  of  every  description,  and 
with  requisite  motive  power;  and  use,  of  the  $1,000  bonds  of  the  company 
to  be  issued,  the  proceeds  of  at  least  four  per  mile  in  the  purchase  of  the 
equipment.  (4)  Kneeland  agreed  to  complete  the  construction  and  equip- 
ment, and  deliver  the  road  to  the  new  consolidated  company,  on  or  before 
the  1st  of  July,  1888,  unless  he  encountered  unforeseen  obstacles,  in  which 
case  the  bondholders*  committees  were  to  have  the  power  to  extend  the  time 
for  one  year.  (5)  To  pay  the  interest  that  might  accnie  on  the  newly-issued 
mortgage  "bonds,  pending  the  periods  of  construction.  The  net  earnings  of  the 
company  during  this  period  were  to  be  devoted  to  such  betterments  as  seemed 
desirable  to  the  company.  (6)  To  pay  all  the  expenses  of  the  two  committees 
in  litigation  and  reorganization  and  their  compensation.  It  was  further  pro- 
vided that,  as  a  consideration  for  the  performance  of  these  obligations,  the 
consolidated  company  would  be  required  (1)  to  issue  $9,000,000  of  G  per  cent, 
bonds,  or  $20,000  a  mile,  secured  by  a  first  mortgage;  (2)  to  issue  $5,805,000 
of  nonvoting  stock,  In  $100  shares,  having  coupons  attached  payable  semian- 
nually, at  the  rate  of  4  per  cent,  per  annum  if  earned,  but  noncumulatlve,  and 
convertible  Into  common  stock  after  five  years,  and  before  ten  years,  and,  if 
not  converted,  to  become  a  preferred  4  per  cent,  nonoumulative  nonvoting  stock; 
(3)  to  issue  $11,250,000  of  common  stock,  or  $25,000  a  mile;  (4)  to  issue  the 
bonds,  preferred  stock,  and  common  stock  at  once  to  two  trustees,  one  to  be 
selected  by  Kneeland,  and  the  other  by  the  bondholders*  conmiittee,  for  distri- 
bution. Accordhig  to  the  contract,  the  trustees  were  (1)  to  deliver  to  Knee- 
land $2,000,000  in  bonds  and  $2,500,000  in  common  stock  at  once;  (2)  there- 
after, as  the  work  of  construction  and  equipment  progressed,  to  deliver  the 
remaining  bonds  and  common  stock  to  Kneeland  according  to  the  value  of  the 
work  done  and  equipment  furnished,  as  certified  by  the  chief  engineer  of  the 
company;  (3)  to  deliver  $1,000,000  of  the  preferred  stock  to  Kneeland  to  aid 
in  the  purchase  and  payment  of  the  underlying  liens,  as  the  satisfaction  of  the 
same  should  be  certified  by  the  clerk  of  the  court;  (4)  to  deliver  $4,805,000  in 
preferred  stock  to  the  holders  of  the  old  narrow-gauge  first  mortgage  bonds,  on 
the  basis  of  15  shares,  of  $100  each,  for  one  bond  of  $1,000  on  one  division, 
and  10  shares  for  one  bond  on  the  other  division.  It  is  further  provided  that 
the  bondholders'  committee  (1)  should  deliver  all  their  first  mortgage  narrow- 
gauge  bonds  to  Kneeland  to  enable  him  to  complete  his  contract  of  purchase; 
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and  (2)  should  litigate  all  claims  made  for  liens  prior  to  these  bonds  as  he 
should  request,  but  at  his  expense. 

*'Soon  after  the  signing  of  the  contacts,  Kneeland  proceeded  to  organize 
three  corporations,— one  of  Ohio,  called  the  Toledo,  Dupont  &  Western  RaQway 
Company;  one  of  Indiana,  called  the  Bluffton,  Kokomo  &  Southwestern  Rail- 
road Company;  and  one  of  Illinois,  called  the  Toledo,  Charleston  &  St.  Louis 
Railroad  Company.  To  the  first,  by  deed  of  June  12,  1880,  he  conveyed  an 
of  the  railroad  lying  in  Ohio  in  consideration  of  all  its  capital  stock;  to  the 
second,  by  deed  of  June  11,  1886,  he  conveyed  all  of  the  railroad  lying  In  Indi- 
ana in  consideration  of  all  Its  capital  stock;  and  to  the  third,  by  deed  of  April 
1,  1886,  he  conveyed  all  of  the  railroad  lying  In  Illinois  in  consideration  of  its 
capital  stock.  At  the  same  time  he  made  contracts  with  the  three  companies 
of  a  similar  character.  It  will  be  sufficient  to  state  briefly  his  contract  with 
the  Ohio  company.  The  recitals  refer  to  the  foreclosure  proceedings  of  the 
old  narrow-gauge  consolidated  company,  the  Toledo,  Cincinnati  &.  St.  Louts, 
and  Kneeland*s  purchase  of  the  railroad  at  the  foreclosure  sale.  Kneeland 
agreed  to  convey  the  Ohio  part  of  the  railroad  to  the  Ohio  company;  agreed 
that  the  companies  of  Indiana  and  Illinois  organized  by  him,  to  whom  he  woidd 
convey  or  had  conveyed  the  remainder  of  the  road,  would  consolidate  with  the 
Ohio  company,  so  that  a  new  consolidated  company  should  become  the  owner 
of  the  continuous  line  from  Toledo  to  East  St.  Louis;  and  agreed  that  the  con- 
solidated company  should,  without  delay,  broaden  the  gauge  of  the  road  to  a 
standard  gauge,  should  lay  the  track  with  steel  rails  weighhig  not  less  than 
60  pounds  to  the  yard,  and  should  make  said  line  a  first-class  standard-gauge 
railroad  in  all  respects,  and  equip  the  same  with  proper  rolling  stock  and  motive 
power.  The  Ohio  company,  on  Its  part,  agreed— First,  to  issue  aU  its  capital 
stock  to  Kneeland;  second,  agreed  that  the  consolidated  company,  formed  as 
before  provided,  should  issue,  in  full  and  complete  payment  for  the  broadening 
of  the  gauge,  the  reconstruction  of  the  railroad,  and  its  equipment,  'and  for  the 
purpose  of  exchanging  some  of  said  stock  and  securities  with  the  holders  of 
certain  securities  issued  by  the  companies  heretofore  owning  and  controlling 
said  railroad  and  property,  or  portions  thereof,  for  the  payment  of  certain  debts, 
underlying  liens,  rights  of  way,  and  other  corporate  purposes,'  $9,000,000  of 
bonds,  $11,250,000  of  common  stock,  and  $5,805,000  of  preferred  coupon 
convertible  stock.  The  three  corporations  were  then  consolidated,  and  the  or- 
ganization of  the  new  company  was  effected  on  the  19th  of  June,  18SG.  The 
articles  of  incorporation  of  the  consolidated  company  described  the  preferred 
stock  as  follows:  *Of  said  capital  stock,  $5,805,000.  being  58,050  shares  thereof, 
shall  be  four  per  cent,  preferred  coupon  convertible  stock,  with  right  to  vote 
only  after  conversion.'  The  articles  of  association  of  the  consolidated  com- 
pany provided  that  the  first  board  should  consist  of  James  M.  Quigley,  Isaac 
W.  White,  and  Robert  G.  Ingersoll,  of  New  York,  together  with  ten  others 
named  thereof,  and  that  the  first  officers  of  the  company  should  be  James  M. 
Quigley,  president,  and  Isaac  W.  White,  secretary  and  treasurer.  The  first 
meeting  of  the  stockholders  and  directors  was  held  on  the  19th  of  June,  and 
Quigley  was  elected  president,  and  White  secretary  and  treasurer,  accordingly. 
The  board  of  directors  then  passed  resolutions  authorizing  the  issue  of  the 
bonds  and  stock  provided  in  the  articles  of  association  and  the  contracts  of 
January  23,  1886.  There  was  no  formal  confirmation  of  the  contracts  of  Janu- 
ary 23,  1886,  by  the  board  of  directors  of  the  company,  but  they  proceeded  at 
once  to  conform  to  the  provisions  of  the  contracts  in  the  issue  of  the  stock  and 
bonds,  and  in  their  delivery  to  trustees.  Kneeland  selected  Robert  G.  Inger- 
soll as  his  trustee,  and  the  bondholders*  committee  selected  Isaac  W.  White  as 
their  trustee,  the  two  to  hold  the  bonds  and  stock,  and  deliver  the  same  to 
Kneeland,  as  the  contract  required." 

The  negotiable  character  of  these  bonds  has  been  questioned,  be- 
cause it  is  said  the  time  of  payment  is  uncertain,  in  view  of  the 
option  given  to  the  holders  of  one-half  the  entire  issue  to  precipitate 
their  maturity  for  default  in  interest,  and  because  the  amount  pay- 
able is  uncertain,  in  view  of  the  provision  that  "all  payments  of  prin- 
cipal and  interest  shall  be  made  free  and  clear  of  all  taxes."    We  ex- 
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press  no  opinion  ai)on  this  question,  as  we  find  it  unnecessary,  in  view 
of  our  conclusions  upon  the  question  of  the  legality  and  validity  of 
the  bonds  themselves. 

The  bonds  and  stocks  thus  placed  in  the  hands  of  Ingersoll  and 
White,  as  trustees,  were  from  time  to  time,  as  the  work  of  reconstnic- 
tion  and  re-equipment  progressed,  delivered  to  Kneeland,  and  have 
passed  finally  into  the  hands  of  holders,  many  of  whom  are  unknown. 
The  contention  is  that  the  railroad  company  did  not  realize  for  its 
bonds  the  minimum  price  at  which  the  bonds  might  be  sold  under  thia 
contract  with  Kneeland,  and  that,  therefore,  the  holders  of  these 
bonds  who  do  not  establish  their  title  as  bona  fide  holders,  for  value 
and  without  notice,  can,  at  most,  recover  only  the  actual  money  value 
or  money's  worth  received  by  the  company,  and  not  the  amount  of 
their  investment.  Without  at  this  point  deciding  whether  this  ques- 
tion has  been  properly  raised  or  can  be  by  any  of  the  appellants,  we 
shall  examine  the  question  upon  its  merits.  The  trial  court  found 
upon  the  evidence  that  the  money  value  of  that  which  Kneeland  did 
under  his  contract  and  the  money  value  of  the  benefit  received  by  the 
company  for  the  bonds  amounted  to  the  price  of  76.6  per  cent,  of 
the  par  of  the  bonds,  and  that  there  had  been,  therefore,  no  viola- 
tion of  this  provision  of  the  Ohio  law.  After  a  careful  consideration 
of  this  vast  volume  of  evidence,  we  concur  with  the  circuit  court  in 
finding  that  the  price  realized  by  the  company  for  their  bonds  was  iu 
excess  of  the  limit  fixed  by  the  Ohio  statute.  The  amounts  paid  out 
by  Kneeland  in  performance  of  his  contract,  as  found  by  the  circuit 
court,  aggregated  f  10,305,106.    This  consisted  of  the  following  items: 

Construction  disbursed  through  Crowell $3,509,317 

Steel   raUs 1,528,171> 

Iron  bridges,  etc 500,000 

AUowed  by  Kneeland  for  completion  of  road 100,000 

Pot  interest  on  bonds  down  to  June  1st,  1891 1,76G,4«5^ 

For  equipment 1,314,071 

For  lien  claims  prior  to  mortgage. 650,247 

Profit— 10  per  cent,  on  cash  paid  out 936,827 

$10,305,106 

From  this  aggregate  value^  of  benefits  received  the  court  deducted 
the  following  items,  in  order  to  arrive  at  the  net  value  actually  re- 
ceived by  the  company  for  its  bonds: 

Market  value  of  common  stock  issued  to  Kneeland  at  15  per  cent. . . .  $1,687,500 

Market  value  preferred  stock  Issued  to  Kneeland  at  30  per  cent 300,000 

Value  of  old  materials  received  by  him 200,000 

Net  earnings  received  by  him  for  year  ending  June  30,  1889 200,000 

Net  earnings  received  by  him  for  year  ending  Jime  30,  1890 470,352^ 

Net  earnings  received  by  him  for  year  ending  June  30,  1891 549,962 

$3,407,814 

This  aggregate  of  payments  to  Kneeland,  other  than  in  bonds, 
being  deducted  from  total  value  of  benefits  received  by  the  company 
under  the  contract  with  Kneeland,  leaves  |6,897,292,  which  is  the 
value  actually  received  by  the  company  for  f  9,000,000,  or  76.6  of  par. 
The  criticism  of  counsel  for  appellants  upon  this  method  of  arriving 
at  the  consideration  received  for  the  bonds  is  chieflv  this:     That  the 
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l)onds  and  the  stock  furnished,  together,  the  consideration  paid  Knee- 
land  for  the  construction  and  equipment  of  the  road,  and  for  the  pay- 
ment of  the  preferential  liens  upon  the  property  of  the  old  company, 
-and  that,  if  any  apportionment  is  to  be  made,  the  only  one  which 
would. carry  out  the  intention  of  the  parties  "would  be  to  apportion 
the  consideration  ratably  upon  the  three  classes  of  securities."  Thus 
apportioned,  the  consideration  for  the  bonds  would  necessarily  be  less 
than  75  per  cent,  of  par.  We  are  unable  to  appreciate  this  objection. 
To  adopt  such  a  construction  of  the  contract  of  January  23,  1886, 
would  be  to  assume  that  the  parties  attached  a  value  to  the  stock 
which  it  did  not  have,  and  which  could  not  have  been  obtained.  The 
common  stock  had  little,  if  any,  actual  value,  and  only  such  market 
value  as  Kneeland's  dealings  in  it  created  for  it.  This  value  the 
court  found  to  be  15  cents  upon  the  dollar.  This  is  a  liberal  al- 
lowance. The  preferred  stock  had  a  probable  market  value  of  30 
per  cent.  No  statute  forbade  the  sale  of  either  class  of  stock  at  its 
marketable  value,  either  for  money  or  in  payment  for  construction  of 
Its  railroad,  unless  section  3313,  Rev.  St.  Ohio,  forbidding  a  sale  of 
bonds  or  stock  to  a  director,  has  application  to  such  a  contract  as 
was  made  with  Kneeland,  when  made  with  a  director.  In  Fogg  v. 
Blair,  139  U.  S.  118-126,  11  Sup.  Ct.  476-478,  the  bill  of  a  judgment 
<Teditor  was  dismissed  upon  demurrer  which  averred  that  the  defend- 
ant had  received  for  construction  work  the  mortgage  bonds  of  the 
company  to  the  full  value  of  the  work  done,  and  capital  stock  to  a 
like  amount  as  a  bonus.  The  court  said  that  it  was  competent  for 
the  company  to  use  its  bonds  and  stock  in  payment  for  the  construc- 
tion of  its  road.  But  that  it  could  not  do  so  without  exercising  good 
faith,  and  obtaining  a  reasonable  equivalent.  In  discussing  the  ques- 
tion of  the  value  of  the  stock,  Justice  Harlan  said: 

**What  was  such  an  equivalent  depends  primarily  upon  the  actual  value  of  the 
stock  at  the  time  It  was  contracted  to  be  issued,  and  upon  the  compensatioD 
which,  under  all  the  circumstances,  the  contractors  were  equitably  entitled  to  re- 
ceive for  the  particular  work  undertaken,  or  done  by  them/* 

It  is  impossible  to  suppose  that  the  parties  intended  to  treat  these 
securities  as  of  equal  actual  or  market  value,  and  there  is  no  reason 
w'hy  so  improbable  a  view  of  the  contract  shall  be  taken. 

There  is,  however,  a  view  of  the  contract  under  which  the  price 
received  for  the  bonds  and  stock  together  would  be  the  reconstmcted 
and  re-equipped  railroad.  The  contract  with  Kneeland  was  but  a 
plan  for  the  reorganization  and  sale  of  the  old  narrow-gauge  rail- 
road, reconstructed  and  re-equipped.  The  original  parties  thereto 
were  the  first  mortgage  bondholders  of  that  company,  acting  through 
their  committee,  and  S.  H.  Kneeland.  The  plan  was  that  Kneeland 
should  buy  in  the  mortgaged  property  for  them,  for  this  purpose  using 
their  bonds  as  far  as  they  would  go  in  satisfying  his  bid,  and  ad- 
vancing for  them  the  cash  necessary  to  make  the  requisite  money  pay- 
ment required  by  the  decree  of  foreclosure,  and  for  paying  the  claims 
adjudged  to  be  entitled  to  priority  over  their  bonds.  Thus  these 
mortgage  bondholders  were  to  become,  through  Kneeland^s  purchase, 
the  beneficial  owners  of  the  narrow-gauge  railroad.  But  the  scheme 
wrent  further.     There  was  to  be  organized  a  corporation  to  which 
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these  owners  should  convey  this  property  for  purposes  of  operation. 
Hence  the  agreement  that  Kneeland  should  first  organize  three  cor- 
porations, one  in  each  state  within  which  the  road  was  situated,  and 
convey  to  each  such  corporation  that  part  of  the  railroad  within  the 
state  of  each  corporation,  and  then  consolidate  these  companies,  so 
that  the  road  in  its  entirety  should  be  held  by  one  corporation  or- 
ganized under  the  law  of  each  state.  The  conversion  of  this  narrow- 
gauge  road  into  one  of  standard  gauge,  and  to  re-equip  it  according 
to  the  necessities  of  the  changed  gauge,  was  deemed  wise  and  prudent 
in  order  to  secure  the  possibility  of  some  return  for  the  large  invest- 
ment by  these  beneficial  owners.  Thus  a  part  of  the  plan  of  reor- 
ganization required  that  the  road  should  be  reconstructed  and  re- 
equipped,  that  it  might  be  in  all  respects  a  first-class  standard-gauge 
railroad.  This  Kneeland  also  undertook  to  do,  and  the  method 
adopted  was  that  the  consolidated  company  should  obligate  itself 
to  the  constituent  companies  to  thus  reconstruct  and  re-equip  the 
said  railroad.  For  this  purpose,  and  for  the  purpose  of  paying  to 
the  beneficial  owners  of  the  old  property  the  price  for  which  they 
consented  to  sell  the  same  to  the  reorganized  company,  the  consolidat- 
ed company  was  obligated,  as  a  condition  upon  which  it  received  this 
property,  to  issue  |9,000,000  of  first  mortgage  bonds,  |11,250,000  of 
common  stock,  and  |5,000,000  of  preferred  stock;  making  a  total 
capitalization  of  125,250,000.  This,  in  the  last  analysis,  constituted 
the  price  to  be  paid  for  this  property  in  its  reorganized,  reconstructed, 
and  re-equipped  condition,  and  w^aa  a  price  which  the  beneficial 
owners  of  the  property  required  the  reorganized  corporation  to  pay  for 
the  property.  The  price  was  to  be  distributed  thus:  To  Kneeland, 
in  consideration  for  the  payment  of  all  costs  and  liens  prior  to  the 
mortgage  bonds,  and  for  the  re-equipment  and  reconstruction  of  the 
railroad,  and  in  consideration  that  he  would  pay  the  interest  on  the 
bonds  during  the  period  of  reconstruction,  |9,000,000  of  mortgage 
bonds,  111,250,000  of  common  stock,  and  |1,000,000  of  preferred 
stock.  To  the  old  mortgage  bondholders,  for  their  interest  in  the 
old  property,  J4,000,000  in  preferred  stock.  It  is  diflScult  to  see  any 
solid  distinction  between  this  reorganization  contract  and  that  sanc- 
tioned in  RaUroad  Co.  v.  Dow,  120  U.  ?«.  287,  7  Sup.  Ct.  482.  That 
case  involved  the  reorganization  of  an  Arkansas  railroad  which  had 
been  bid  in  by  a  trustee  for  the  bondholders  at  a  foreclosure  sale,  and 
subsequently  conveyed  by  the  trustee  to  a  new  corporation  in  con- 
sideration for  the  bonds  and  stock  of  the*  new  company  to  be  issued 
to  the  beneficial  owners.  The  amount  received  by  them  was  |1,300,000 
in  stock  and  |2,600,000  in  mortgage  bonds.  The  railroad  company 
resisted  liability  upon  the  bonds  upon  the  ground  that  the  full  value 
of  the  property  conveyed  to  it  did  not  exceed  |1,300,000,  the  amount 
at  which  the  capital  stock  was  fixed,  and  that  it  therefore  followed 
that  the  |2,600,000  in  bonds  was  vnthout  any  consideration,  and  rep- 
resented only  a  fictitious  indebtedness.  A  provision  in  the  consti- 
tntion  of  Arkansas  (article  12,  §  8)  provided  that  "no  private  corpora- 
tion shall  issue  stock  or  bonds,  except  for  money  or  property  actually 
received,  or  labor  done;  and  all  fictitious  increase  of  stock  or  indebt- 
edness shall  be  void."    The  court  held  that  this  provision  "did  not 
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necessarUy  indicate  a  purpose  to  make  the  validity  of  every  issue  of 
stock  or  bonds  by  a  private  corporation  depend  upon  the  inquiry 
whether  the  money,  property,  or  labor  actually  received  therefor  was 
of  equal  value  in  the  market  with  the  stock  or  bonds  so  issued."  "It 
is  not  clear,  from  the  words  used,"  said  the  court,  "that  the  framers 
of  that  instrument  intended  to  restrict  private  corporations — at  least 
when  acting  with  the  approval  of  their  stockholders — in  the  exchange 
of  their  stock  or  bonds  for  money,  property,  or  labor,  upon  such  terms 
as  they  deem  proper:  provided,  always,  the  transaction  is  a  real  one, 
based  upon  a  present  consideration,  and  having  reference  to  legitimate 
corporate  purposes,  and  is  not  a  mere  device  to  evade  the  law  and 
accomplish  that  which  is  forbidden.  We  cannot  suppose  that  the 
scheme  whereby  the  appellant  acquired  the  proper^,  rights,  and 
privileges  in  question  for  a  given  amount  of  its  stocks  and  bonds  falls 
within  the  prohibition  of  the  state  constitution.  The  beneficial  own- 
ers of  such  interests  had  the  right  to  fix  the  terms  upon  which  they 
would  surrender  those  interests  to  the  corporation  of  which  they 
were  to  be  the  sole  stockholders.  And,  that  subsequent  holders  of 
stock  might  not  be  misled,  each  certificate  of  stock  states  upon  its 
face  that  the  holder  takes  this  stock  subject  to  f 2,850,000  of  mort- 
gage bonds  of  the  company,  which  are  secured  by  two  mortgages  duly 
recorded.  All  that  was  done  was  to  reorganize  the  Little  Bock  & 
Memphis  Railroad  Company  upon  the  same  basis,  substantially,  as 
to  capital  stock  and  bonded  indebtedness,  as  existed,  in  respect  to 
these  properties,  rights,  and  privileges,  before  the  adoption  of  the 
state  constitution,  and  while  they  were  held  and  controlled  by  the  com- 
panies which  preceded  the  appellant  in  the  ownership.  There  was, 
consequently,  no  fictitious  increase  by  appellant  of  its  stock  or  indebt- 
edness. Under  these  circumstances,  it  cannot  be  fairly  said  that 
the  bonds  secured  by  the  mortgage  were  issued  without  any  con- 
sideration whatever  actually  received  in  property."  The  foundation 
of  the  title  of  the  appellant  railroad  company  to  the  property  now 
owned  and  possessed  by  it  was  the  contract  of  January  23,  1886,  be- 
tween Kneeland  and  the  bondholders'  committee.  Hie  entire  issue 
of  bonds  and  stock  of  the  new  consolidated  corporation  was,  in  its 
essence,  but  the  purchase  price  paid  by  the  new  company  for  the  rail- 
road in  its  rehabilitated  condition. 

The  principal  distinction  between  the  provision  of  the  Arkansas 
constitution  construed  in  Railroad  Co.  v.  Dow  and  the  Ohio  statute 
involved  here  is  that  the  latter  prescribes  a  minimum  price  at  which 
bonds  may  be  lawfully  sold.  But  we  are  not  here  dealing  with  a 
sale  for  money,  but  with  an  exchange  of  bonds  and  stocks  for  a  com- 
pleted railroad,  including  its  franchises.  In  this  aspect  of  the  case, 
are  the  bonds  illegal  unless  the  actual  money  value  of  the  railroad, 
as  ascertained  by  evidence,  shall  prove  to  be  equal  to  75  per  cent  of 
the  par  of  the  bonds,  plus  the  market  value  of  the  stock,  which  was 
also  used  in  the  purchase?  If  so,  the  record  discloses  no  such  state 
of  facts  as  would  justify  us  in  holding  that  the  statute  has  been  vio- 
lated. Indeed,  the  evidence  relied  upon  to  support  the  claim  that 
the  statute  has  been  violated  has  npt  been  addressed  to  this  aspect 
of  the  question.     The  circumstances  would  tend  to  show  quite  the 
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contrary.  The  old  narrow-gauge  road  was  bonded  for  nearly  f  10,- 
000,000,  and  its  capital  stock  exceeded  that  of  the  new  company. 
This  fact,  taken  into  consideration  with  the  fact  that  of  the  price  so 
paid  not  less  than  f  6,000,000  was  to  be  expended  in  betterments  up- 
on the  old  road,  and  about  f4,000,000  in  paying  underlying  liens  upon 
that  road  over  and  above  the  mortgage  debt,  and  in  a  provision  for 
the  payment  of  interest  upon  the  bonds  so  used  for  several  years, 
tends  strongly  to  establish  that  the  actual  value  of  the  reconstructed 
railroad  was  equal  to  75  per  cent,  of  the  par  of  the  bonds,  plus  the 
value  of  the  .entire  common  and  preferred  stock,  the  first  being  esti- 
mated at  15  cents  on  the  dollar  and  the  last  at  30.  The  Ohio  statute 
did  not  forbid  the  sale  or  exchange  of  stock  at  its  market  value.  Nei- 
ther does  it  any  more  forbid  the  exchange  of  its  bonds  for  a  railroad, 
or  their  use  in  exchange  for  construction  work,  than  did  the  Arkan- 
sas constitution.  The  most  that  can  be  said  is  that,  if  used  in  ex- 
change for  a  railroad,  or  iri  payment  for  property  or  construction 
work,  the  railroad,  or  the  property,  or  labor  and  materials,  shall  be 
the  equivalent  of  the  money  price  for  which  the  bonds  might  be  law- 
fully sold.  Tried  by  this  test,  the  appellants  have  not  supported  their 
averment.  But,  waving  the  aspect  of  the  case  presented  by  the  as- 
sumption that  aU  the  bonds  and  all  the  stock,  common  and  preferred, 
represent  the  price  jmid  for  the  reconstructed  and  re-equipped  rail- 
road required  by  the  contract  of  January  23,  1886,  and  treating  the 
transaction  as  one  between  Kneeland  and  the  consolidated  company, 
by  which  the  former,  in  consideration  of  the  bonds  and  common  stock 
and  one  million  of  the  preferred  stock,  agreed  to  pay  off  all  under- 
lying liens,  and  convert  the  old  narrow-gauge  railroad  into  a  flrst- 
dass  standard-gauge  railroad,  and  provide  for  the  interest  upon  the 
bonds  during  reconstruction,  we  reach  the  question  as  to  what  was 
the  money  value  of  the  contract  under  which  Kneeland  acquired  the 
bonds.  The  price  for  which  the  bonds  were  sold  w^as  the  money 
value  of  the  obligations  entered  into  by  Kneeland;  not  the  money 
value  of  the  contract  as  he  performed  it,  but  as  he  was  obligated  to 
perform.  The  circuit  court  entered  into  a  calculation  of  the  money 
worth  of  that  which  Kneeland  did.  Upon  that  basis  the  conclusion 
was  reached  that  the  company  realized  76.6  of  the  par  value  of  the 
bonds,  after  applying  the  stock  paid  him  at  its  market  value.  With 
that  result  we  agree.  Allowing  for  certain  supposed  errors  in  the 
values  attributed  to  benefits  received,  there  were  certain  items  omit- 
ted or  underestimated  which  offset  any  deductions  we  might  be  dis- 
posed to  make.  The  true  question,  however,  is  not  the  value  of  the 
benefits  actually  received,  but  the  money  value  of  what  Kneeland 
agreed  to  do.  The  pleadings  are  full  of  averments  that  Kneeland 
did  not  carry  out  his  contract,  and  that  he  is  liable  to  the  company 
in  large  sums  for  breaches  of  his  engagement  in  many  particulars. 
Home  of  the  creditors  of  the  company  have  even  sought  to  invalidate 
the  bonds  upon  the  ground  of  fraud  in  the  performance  of  his  con- 
tract. All  relief  upon  this  ground  was  properly  denied  for  the  rea- 
son that  a  subsequent  creditor  of  the  corporation  has  no  right  to  com- 
plain of  a  fraud  upon  his  debtor  which  the  debtor  has  waived  or  re- 
fuses to  litigate.  Graham  v.  Railroad  Co.,  102  U.  S.  148. 
36C.C.A.— 12 
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During  the  performance  of  this  contract  by  Kneeland,  many  disa- 
greements arose  between  him  and  the  company  touching  his  perform- 
ance of  the  contract.  In  June,  1891,  a  compromise  and  settlement  of 
all  differences  was  agreed  upon,  which  was  assented  to  by  both  the 
company  and  the  committee  of  the  bondholders  of  the  old  Narrow- 
Gauge  Company.  By  that  agreement  Kneeland  acknowledged  his 
indebtedness  to  the  company  in  a  large  sum,  and  his  obligation  to 
imy  some  f  600,000  of  underlying  liens,  which  are  still  unpaid.  The 
railroad  company  and  the  bondholders'  committee  agreed  that  the 
trustees,  Ingersoll  and  White,  should  deliver  to  him  the  bonds  and 
stock  remaining  in  their  hands,  to  be  held  to  secure  his  notes  exe- 
cuted on  the  consideration  before  stated.  They  also  solemnly  ac- 
knowledged that  all  the  bonds  and  stock  theretofore  delivered  to 
Kneeland  by  the  trustees  had  been  lawfully  and  properly  delivered, 
and  discharged  the  trustees  from  all  responsibility  therefor.  It  i« 
clear  from  this  action  of  the  corporation  and  those  representing  the 
old  bondholders  that  neither  the  stockholders  who  consented  to  this 
settlement  nor  subsequent  creditors  may,  at  this  late  day,  open  np 
any  mere  question  of  breach  of  contract,  and  thereby  affect  bonds 
which  had  been  theretofore  delivered. 

This  question  of  the  value  of  the  contract  with  Kneeland  is  an  as- 
pect of  the  case  to  which  neither  the  pleadings  nor  the  evidence  was 
addressed,  and  upon  which  the  court  is  without  the  assistance  of 
counsel.  For  this  reason  we  are  unable  to  compare  the  value  of  the 
work  and  equipment  done  or  furnished  with  that  agreed  to  be  done 
or  supplied.  There  are,  however,  certain  items  about  which  we  are 
not  left  in  doubt.  Kneeland  contracted  to  discharge  all  claims 
against  the  old  Narrow-Gauge  Company  which  should  be  entitled 
to  a  preference  over  the  first  mortgage  bonds.  These  claims,  in- 
cluding receiver's  debts,  etc.,  were,  at  the  date  of  the  contract,  es- 
timated at  11,500,000.  He  might  have  that  full  sum  to  pay,  or  he 
might,  by  litigation,  reduce  the  amount  He  reserved  the  right  to 
contest  such  claims  at  his  own  expense,  and  did  succeed  in  cutting 
them  down  to  about  |1,100,000.  Here  was  a  margin  of  $400,000. 
How  are  we  to  estimate  the  price  at  which  the  company  contracted 
to  sell  these  bonds,  unless  we  make  allowance  for  a  hazard  like  this? 
But  it  turned  out  that  Kneeland  in  fact  paid  but  f 650,247  on  these 
preferential  claims,  leaving  unpaid  about  f500,000.  Judge  Taft  al- 
lowed only  the  amount  actually  paid  in  estimating  what  the  com- 
pany had  received.  This  was  an  error  to  the  extent  of  the  difference 
between  the  sum  paid  and  the  amount  Kneeland  is  under  contract  to 
pay.  If  he  fails  to  carry  out  his  contract,  he  is  liable,  and  this  is 
an  asset  of  the  company.  If  he  is  insolvent,  it  is  a  misfortune  which 
should  not  operate  to  make  a  sale  illegal,  which,  when  made,  was 
legal,  as  being  under  a  contract  which,  if  carried  out,  would  have 
realized  the  statutory  price.  One  other  item  will  serve  to  illustrate 
the  difference  between  the  value  of  Kneeland's  contract  and  the  value 
of  that  which  was  actually  done  under  it.  He  agreed  to  pay  the  in- 
terest upon  the  bonds  during  the  period  of  construction.  He  did  pay 
such  interest  for  the  company  to  the  extent  of  |1,766,465,  and  this  is 
credited  to  him  as  a  benefit  received  by  the  company.     The  same  con- 


Digiti 


zed  by  Google 


TOLEDO,  ST.  L.  &   K.  C.  B.  CO.  V.  CONTINENTAL   TRUST   CO.  179 

tract  proTided  that  the  net  earnings  of  the  railroad  while  under  re- 
<?onstniction  should  go  to  the  company,  and  be  applied  to  betterments. 
This  was  the  contract  under  which  the  bonds  were  sold  to  Kneeland. 
It  was  made  January  23,  1886.  It  was  adopted  or  became  binding 
open  the  new  corporation  June  19,  1886.  It  was  unchanged  until 
September  14,  1887,  when,  by  agreement,  it  was  so  modified  as  to 
I^ermit  Kneeland  to  apply  the  net  earnings  to  payment  of  interest, 
he  agreeing  to  supply  any  deficiency.  Under  this  modification  Knee- 
land stands  charged  with  |1,020,314,  being  amount  of  net  earnings 
received  by  him  and  applied  to  paying  interest  on  bonds  which  he 
was  originally  obligated  to  pay  out  "of  his  own  means.  The  contract 
on  this  one  fact  was  worth  something  over  |1,000,000  more  to  the 
company  than  it  actually  benefited  therefrom.  Is  this  subsequent 
arrangement  by  which  the  railroad  company  turned  over  to  Kneeland 
S1,000,000  of  the  net  earnings  of  the  company  to  have  the  effect  of  re- 
ducing the  price  for  which  the  bonds  were  sold,  and  thus  render  their 
sale  illegal?  If  it  is  to  have  any  effect,  it  must  be  limited  to  such 
bonds  as  were  delivered  after  September  14,  1887.  In  the  circuit 
court's  calculation  of  benefits  received  nothing  was  included  for  ex- 
penses of  litigation  conducted  by  Kneeland,  nor  for  salary  and  com- 
pensation of  the  trustees  who  held  the  bonds  and  stock  during  pen- 
dency of  reconstruction,  nor  for  salary  and  expenses  of  the  bondhold- 
ers' committee,  all  of  which  Kneeland  paid  under  the  contract.  These 
should  have  been  included  in  the  price  received.  They  aggregated 
more  than  $50,000,  and  constituted  a  part  of  the  price  he  was  to  pay 
for  the  bonds.  In  no  view  which  can  be  reasonably  taken  is  there 
shown  any  violation  of  section  3290,  Rev.  St.  Ohio. 

5.  The  next  contention  is  that  a  majority  of  the  bonds  are  void  un- 
der section  3313,  Id.,  which  provides  as  follows: 

"All  capital  stock,  bonds,  notes  or  other  securities  of  a  company  purchased 
of  a  company  by  a  director  thereof,  either  directly  or  Indirectly,  for  less  than 
the  par  value  thereof,  shall  be  null  and  void." 

The  contention  is  that  J.  M.  Quigley,  who  was  a  director  and  presi- 
dent of  the  consolidated  railroad  company,  was  the  secret  partner  of 
S.  H.  Kneeland  in  the  contract  of  January  23,  1886,  heretofore  in 
substance  stated,  and  therefore  a  joint  purchaser  with  Kneeland  of 
the  mortgage  bonds  of  the  company  at  less  than  par.  To  support 
this  averment,  Kneeland  produces  a  copy  of  an  agreement  between 
himself  and  J.  M.  Quigley,  and  testifies  that  this  agreement  was  but 
the  written  embodiment  of  a  parol  agreement  which  had  existed  be- 
tween himself  and  Quigley  prior  to  the  date  of  the  agreement  of  Jan- 
uary 23,  1886.  This  contract  is  dated  July  8,  1886,  and  was  at  that 
date  signed  and  deposited,  as  a  secret  arrangement,  with  Robert  G. 
lugersoll,  the  private  attorney  of  Kneeland,  and  his  representative 
as  one  of  the  trustees  to  whom  the  railroad  bonds  had  been  delivered 
in  escrow  for  delivery  to  Kneeland  as  his  contract  was  performed. 
That  agreement  was  in  these  words: 

"Memorandum  of  agreement  between  Sylvester  H.  Kneeland,  of  the  first 
part,  and  James  M.  Quigley,  of  the  second  part.  Whereas,  the  party  of  the 
first  part,  on  the  23d  of  January,  1886,  made  certain  contracts  for  the  recon- 
struction, widening  of  the  gauge,  and  equipping  of  the  line  of  railroad  from 
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Toledo  to  East  St.  Louis,  now  known  as  the  Toledo,  St.  Louis  &  Kansas  Ciij 
R.  R.  Co.,  said  contracts  having  been  made  with  the  first  mortgage  bondholders' 
committee  or  the  trustees,  respectively,  of  the  lines  of  road  heretofore  known 
as  the  Toledo  &  St.  Louis  Divisions  of  the  Toledo,  Cincinnati  &  St.  LouU  R. 
R.  Co.,  contracts  of  like  character  and  tenor  having  been  since  made  with  the 
Toledo,  Charleston  &  St.  Louis  R.  R.  Co.,  the  Bluffton,  Kokomo  &  Sonthwestem 
R.  R.  Co.,  and  the  Toledo,  Dupont  &  Westeirn  R.  R.  Co.,  l>eing  the  companies 
forming  by  consolidation  the  Toledo,  St.  Louis  &  Kansas  City  R.  R.  Co..  before 
mentioned;  and  whereas,  the  party  of  the  first  part,  owing  to  the  complicated 
and  hazardous  character  of  the  contracts  above  referred  to,  having  been  unable 
to  associate  with  himself  therein  such  persons  as  he  desired  and  anticipated, 
and  now  finds  himself  alone,  and  in  danger  of  failing  to  accomplish  all  he  has 
undertaken,  and  for  these  reasons,  and  to  better  carry  out  the  great  work  in 
hand,  finds  it  necessary  to  avail  himself  of  the  extended  acquaintance  and  great 
knowledge  and  Experience  possessed  with  respect  to  the  railroad  property  by 
the  party  of  the  second  part:  Now,  therefore,  in  consideration  of  the  preinise«» 
and  other  valuable  and  sufficient  consideration,  hereto  him  moving,  the  party 
of  the  first  part  hereby  associates  with  himself  the  party  of  the  second  part  as 
full  partner  equally  in  ail  the  contracts  above  mentioned.  Any  profit  to  be 
made  thereby  to  be  equally  divided;  that  is  to  say,  each  to  be  entitled  to  one- 
half  of  such  profits.  And  the  party  of  the  first  part  declares  he  has  no  assod- 
ates  or  partner  In  such  contracts  but  the  party  of  the  second  part.  It  Is  agreed 
between  the  parties  hereto  that  their  respective  duties  shall  be  as  follows:  The 
party  of  the  first  part  to  have  charge  of  the  reconstruction  and  financial  ar- 
rangements therefor,  and  negotiations  looking  to  alliances  with  other  compa- 
nies. The  party  of  the  second  part  to  attend  to  the  closing  up  of  the  tmst  cre- 
ated under  a  certain  trust  deed  or  agreement  dated  April  9,  1884,  to  conduct 
and  have  charge  of  the  various  litigations  and  references  involving  the  pur- 
chase-money fund  in  court,  conflicting  title,  and  all  lawsuits  pertaining  to  the 
line  of  said  Toledo,  St.  Louis  &  Kansas  City  R.  R.  Co.,  and  to  manage  the 
business,  other  than  financial,  of  the  railroad  company.  If,  owing  to  illness, 
or  any  other  cause,  the  party  of  the  second  part  should  be  unable  to  perform 
his  duties  as  above,  there  Is  to  be  deducted  from  his  share  of  the  profits,  before 
a  final  division,  the  amount  required  to  pay  the  persons  other  than  legal  counsel 
who  may  be  employed  to  take  his  place  and  do  his  work.  The  party  of  the 
first  part  In  his  department  to  be  without  restriction,  except  that  he  shall  not 
close  any  negotiations  tending  to  reduce  the  interest  or  profits  of  the  party  of 
the  second  part  without  the  consent  of  the  party  of  the  second  part.  Any  prof- 
its in  securities  or  money  withdrawn  before  the  completion  of  the  contrtcu 
shall  be  divided  equally  at  the  time." 

So  far  as  it  appears,  this  corrupt  agreement  was  known  only  to  the 
parties  thereto,  and  to  the  depository  thereof.  The  relation  thus  es- 
tablished continued  until  September  8,  1887,  when  it  was  dissolved 
by  mutual  consent,  and  the  signed  agreement  destroyed.  A  partial 
settlement  of  the  profits  seems  to  have  been  at  that  time  agreed  upon^ 
and  on  July  5, 1889,  Quigley  received  from  Kneeland  180  of  the  bonds 
of  the  railroad  company  in  compromise  of  his  claims  against  Knee- 
land  under  this  most  infamous  contract.  The  evil  and  vicious  char- 
acter of  this  arrangement  by  which  Quigley  was  to  become  interested 
with  Kneeland  in  the  profits  to  be  realized  under  this  contract  is  at 
once  seen  when  we  recall  that  Quigley  was  not  only  the  chairman  of 
the  bondholders'  committee,  which  was  the  other  party  to  the  con- 
tract, but  the  president  of  the  consolidated  railroad  company,  which 
by  the  act  of  consolidation  had  assumed  or  adopted  the  contract  made 
in  anticipation  of  its  organization.  The  object  in  uniting  Quigley 
with  himself  was  plainly  to  facilitate  the  acceptance  of  the  work  he 
was  doing  in  the  reconstruction  of  the  railroad  through  Quigley's  in- 
fluence with  his  fellow  directors,  and  more  directly  tlu>ough  his  inflii' 
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€iice  with  Isaac  W.  White,  the  representative  of  the  old  bondholders' 
committee  and  of  the  new  railroad  company.  This  influence  Knee- 
land  sajs  was  supreme  with  White;  the  latter  being,  as  he  says,  a 
mere  "office  boy"  under  Quigley.  Between  June  19,  1886,  and  Sep- 
tember 7,  1887,  bonds  aggregating  f4,550,000  were  delivered  by  In- 
gersoll  and  White,  trustees,  to  Kneeland,  under  the  terms  of  the  con- 
tract of  January  23,  1886;  and  the  contention  is  that  all  of  these 
bonds  so  delivered  prior  to  September  8,  1887,  when  the  relationship 
between  Kneeland  and  Quigley  was  dissolved,  were  bonds  sold  by  the 
railroad  company  "directly  or  indirectly"  to  Quigley,  who  was  a  di- 
rector of  the  company,  for  less  than  par,  and  are  therefore  "null  and 
void,"  under  section  3313,  Rev.  St.  Ohio. 

The  first  question  is  whether  Quigley  was  associated  with  Knee- 
land when  the  contract  of  January  23,  1887,  became  obligatory  upon 
the  consolidated  company.  The  constituent  companies  composing 
that  company  accepted  the  title  to  the  railroad  from  Kneeland  sub- 
ject to  the  conditions  of  his  agreement  of  January  23,  1886,  and  ei- 
ther expressly  or  impliedly  assumed  the  obligations  of  that  agree- 
ment. The  same  may  be  said  as  to  the  consequences  which  resulted 
from  the  consolidation  of  the  constituent  companies.  The  burdens, 
obligations,  and  contracts  of  the  constituent  companies  were  imposed 
upon  the  consolidated  company  as  a  consequence  of  the  act  of  consoli- 
dation, and  without  any  formal  adoption  of  such  contracts  by  the  offi- 
cers and  directors  of  the  consolidated  company.  Section  3384,  Rev. 
St.  Ohio;  Compton  v.  Railway  Co.,  45  Ohio  St.  592,  16  N.  E.  110,  and 
18  N.  E.  380;  Railway  Co.  v.  Ham,  114  U.  S.  595,  5  Sup.  Ct.  1081. 
That  which  was  done  after  consolidation  was  in  mere  execution  of 
the  agreement  imposed  by  law  upon  the  consolidated  company  as  a 
consequence  of  consolidation.  The  date,  therefore,  of  the  assumpf- 
tion  of  the  contract  of  January  23,  1886,  by  the  railroad  company, 
was  June  19,  1886.  At  that  date  was  Quigley  a  joint  contractor 
with  Kneeland,  or  otherwise  directly  interested  in  the  agreement 
then  assumed  by  the  company  of  which  he  on  the  same  day  became  a 
director  and  president?  For  the  purpose  of  carrying  this  contract 
of  July  8,  1886,  back  of  the  date  of  the  organization  of  the  consoli- 
dated company,  Kneeland  has  testified  that  prior  to  the  contract  of 
January  23,  1886,  he  had  a  verbal  agreement  with  Quigley  that,  if 
he  obtained  an  agreement  for  the  reorganization  and  reconstruction 
of  the  old  narrow-gauge  railroad,  he  (Quigley)  was  to  have  one-half 
the  profits  of  the  venture,  and  that  that  agreement  was  not  put  in 
writing  until  the  paper  of  July  8,  1886,  was  prepared  and  signed. 
Quigley  denies  this,  and  says  he  had  no  other  agreement  with  Knee- 
land prior  to  July  8,  1886,  than  an  agreement  that  he  would  repre- 
sent him  in  the  matter  of  defending  claims  against  the  old  company 
involving  liens  prior  to  the  mortgage,  and  that  Kneeland  was  to  com- 
pensate him  for  this  attention.  He  says  he  did  devote  himselt  to 
this  duty,  and  after  a  time  found  some  disagreement  as  to  the  'value 
of  his  services,  growing  out  of  differences  of  opinion  as  to  the  profita- 
bleness of  the  Kneeland  contract,  and  that  Kneeland  finally  proposed 
to  give  him  one-half  of  his  net  profits  for  his  services  in  the  matter  of 
onderlying  liens.     We  have  given  attentive  consideration  to  the  evi- 
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dence  of  Robert  G.  IngersoU,  but  fail  to  find  anything  in  it  wbitb  ig 
inconsistent  with  this  statement  of  Quigley.     The  actual  date  whett 
this  corrupt  agreement  was  originally  made  is  of  the  utmost  impor- 
tance, and  upon  this  point  Mr.  IngersolFs  memory  is  utterly  valuden^ 
and  nothing  detailed  by  him  as  to  conversations  with  Quigley  is  in 
any  way  inconsistent  with  the  statement  of  Quigley  that  this  agree- 
ment under  which  he  acquired  an  interest  in  3ie  profits  of  Knee- 
land's  contract  with  the  railroad  company  was  made  July  8,  1886, 
being  the  date  of  the  contract  signed  by  him.     The  contract  itadf 
contains  internal  evidence  that  Kneeland  had  had  no  associate,  and 
had  not  contemplated  theretofore  an  association  with  Quigley.    Be- 
tween Kneeland  and  Quigley,  we  should  prefer  to  accept  the  state- 
ment of  the  latter.     He  at  least  has  not  voluntarily  exhibited  him- 
self as  a  party  to  this  disgraceful  and  corrupt  bargain.     The  circum- 
stances also  tend  to  confirm  Quigley's  account  of  the  matter,  and  we 
concur  with  confidence  in  the  conclusion  reached  by  the  trial  court 
that  this  contract  of  July  8,  1886,  bears  the  true  date  of  the  agree- 
ment, and  that  the  effort  to  carry  this  corrupt  arrangement  back  to 
the  contract  of  January  23,  188G,  has  been  unsuccessful.     Kneeland 
was  not  a  director  of  the  company,  and  it  was  perfectly  Intimate 
for  it  to  sell  to  him  its  bonds  and  stock  at  any  satisfactory  price,  |h^ 
vided  only  that  the  provisions  of  section  3290  were  not  violated. 
Kneeland  was  the  only  party  known  to  the  railroad  company  at  an? 
time,  and  was  the  only  party  with  whom  it  had  any  contractual  re- 
lations.    Under  a  perfectly  valid  agreement,  all  of  the  bonds  of  the 
company  were  delivered  to  IngersoU  and  White  as  trustees,  to  be  de- 
livered as  the  contract  with  Kneeland  should  be  performed.     This 
was  the  contract  and  the  status  of  these  bonds  when  Quigley  bar- 
gained with  Kneeland  for  an  interest  in  the  profits  of  the  contract 
However  vicious  and  corrupt  this  agreement  was,  in  view  of  Quigley'* 
duty  as  a  director  to  protect  his  company  against  the  improper  claims 
of  Kneeland,  it  was  not  a  purchase  of  bonds  by  Quigley  from  the  rail- 
road company.      Whatever  title  or  interest  he  acquired  in  snch 
bonds,  he  acquired  through  and  under  Kneeland.     When  the  com- 
pany assumed  this  agreement  (whether  it  did  so  as  matter  of  law  or 
by  formal  adoption  is  of  no  moment  here),  and  placed  the  bonds  in 
the  custody  and  control  of  the  trustees,  to  be  delivered  as  Kneeland's 
contract  was  performed,  it  parted  with  them,  and  could  make  no 
other  disposition  of  them,  unless  its  title  should  be  recovered  through 
failure  of  Kneeland  to  perform  his  agreement.     Kneeland  might 
have  sold  them  to  whomsoever  he  pleased,  and  at  any  price  he  saw 
fit.     The  prohibitions  of  the  statute  apply  only  to  original  sale* 
made  by  the  company.     Kneeland  might  sell  to  a  director  as  well  as 
to  a  stranger.     The  indirect  purchase  by  a  director,  prohibited  by 
the  statute,  is  a  purchase  for  a  director  by  another,  or  by  a  director 
in  the  name  of  another.     It  cannot  be  said  that  Quigley  indirectly 
purchased  bonds  from  the  company  by  obtaining  them  from  Knee- 
land, either  by  a  purchase  out  and  out,  or  by  a  contract  for  participa- 
tion in  his  profits.     Certain  of  the  bonds  delivered  to  Kneeland  were 
subscribed  for  by  Havemeyer,  Herbeck,  Quigley,  Stout,  and  Brown, 
when  directors.     This  waa  done  under  an  agreement  with  Kneeland 
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bj  which  he  agreed  to  let  the  old  narrow-gauge  bondholders  have  an 
equal  amount  of  the  new  bonds  and  common  stock  for  the  par  value 
of  the  bonds  in  cash.  This  subscription  to  these  bonds  was  made 
after  the  first  2,000  bonds  had  been  actually  delivered  to  Kneeland. 
This  was  not  a  purchase  from  the  company,  but  a  purchase  from 
Ejieeland.  But  Eiieeland  says  this  privilege  of  subscription  was 
really  a  part  of  his  agreement  of  January  23,  1886.  This  is  so  only 
in  a  modified  sense.  It  was  wholly  collateral  to  his  contract,  and 
seems  to  have  been  a  personal  verbal  concession  made  by  him  to  in- 
duce the  old  mortgage  bondholders  to  consent  to  change  the  original 
plan  for  the  reorganization  of  the  old  railroad,  under  which  they  were 
to  receive  second  mortgage  bonds  of  the  proposed  new  company  for 
their  old  bonds,  and  accept  preferred  stock  instead.  To  induce  them 
to  accept  this  change,  he  agreed  that  he  would,  at  their  option,  sell 
them  an  amount,  of  his  first  mortgage  bonds  equal  to  their  old  bonds 
and  the  same  amount  of  his  common  stock,  for  cash,  at  the  par  of 
the  bonds.  This  was  a  purely  personal  and  collateral  arrangement 
between  Eiieeland  and  the  beneficial  owners  of  the  old  railroad,  and 
was  no  part  of  the  obligation  assumed  or  adopted  by  the  consolidated 
company.  Those  to  whom  the  privilege  was  extended  were  not  ob- 
ligated to  take  bonds  from  him,  and  did  not  avail  themselves  of  the 
option  until  after  Kneeland  had  become  the  actual  owner  of  the 
bonds.  Upon  the  facts  of  the  case,  we  agree  with  the  conclusion  of 
the  circuit  court  that  none  of  the  bonds  were  sold  in  violation  of  sec- 
tion 3313,  Kev.  St.  Ohio. 

But  we  also  affirm  the  decree  upon  this  point  upon  anotl\er  ground ; 
that  is,  that  none  of  the  appellants  were  entitled  to  challenge  the 
validity  of  the  mortgage  bonds.  The  railroad  company  made  no  such 
issue.  Its  answer  was  a  formal  traverse  of  the  formal  averments 
of  the  bill,  and  made  no  question  as  to  the  validity  of  the  bonds  under 
section  3313,  Rev.  St.  Ohio,  issued  by  it,  and  secured  under  the  mort- 
gage sought  to  be  foreclosed.  This  defense  has  been  made  only  un- 
der issues  presented  either  by  the  answers  or  intervening  petitions  of 
general  and  unsecured  subsequent  creditors  of  the  railroad  company. 
May  such  creditors  rely  upon  section  3313  as  a  defense  against  the 
enforcement  of  a  mortgage  and  mortgage  debt  existing  when  they 
became  creditors,  and  of  which  they  had  notice  through  registration? 
Are  bonds  sold  by  an  Ohio  railroad  company  at  less  than  par  to  a 
director  so  absolutely  null  and  void  that  any  subsequent  creditor 
may  interpose  the  defense  and  destroy  the  obligation,  even  in  the 
hands  of  an  innocent  holder  for  value?  Are  they  so  absolutely  void 
that  neither  the  company  nor  its  stockholders  can  waive  the  objection 
or  validate  them  by  subsequent  ratification  or  long  acquiescence? 
The  construction  contended  for  by  counsel  for  appellants  is  that  the 
bonds  are  void  to  all  intents,  and  in  the  hands  of  every  holder,  and 
that  the  defense  to  them  may  be  made  by  any  creditor  of  the  company. 
The  question  has  never  been  before  the  supreme  court  of  Ohio,  and  is 
therefore  one  for  original  and  independent  opinion.  The  same  ques- 
tion was  made  in  the  case  of  Zabriskie  v.  Railroad  Co.,  23  How.  381- 
399,  but  was  not  decided.  The  statute  declares  all  bonds  sold  in  vio- 
lation of  the  statute  to  be  "null  and  void."    But  nothing  is  better 


Digiti 


zed  by  Google 


184  36  C.  C.  A.  REPORTS. 

understood  than  that  the  word  "void"  is  more  frequently  than  other- 
wise used  in  the  sense  of  "voidable/^  both  in  contracts  and  statutes. 
Thus,  in  leases,  contracts  of  insurance,  and  contracts  of  sale,  the 
word  "void"  is  almost  universally  construed  as  meaning  voidable 
at  the  option  of  one  of  the  parties,  and  therefore  capable  of  being 
waived  and  enforced  over  the  objection  of  the  other.  The  cajaes 
illustrating  this  are  innumerable.  The  same  interpretation  is  oft^ 
given  to  the  words  "null  and  void,"  when  found  in  statutes.  The 
statute  provides  that  all  bonds  sold  by  the  corporation  to  a  director 
at  less  than  par  shall  be  "null  and  void."  If  we  are  compelled  to  con- 
strue the  word  "void"  in  its  literal  sense,  there  is  an  end  to  the  argu- 
ment. That  which  is  void  is  incapable  of  enforcement,  and  cannot 
be  ratified  or  confirmed.  In  this  sense,  an  act  of  a  corporation  wholly 
beyond  the  corporate  powers  is  void  and  incapable  of  confirmation 
or  enforcement.  Iron  Oo.  v.  Riche,  L.  B.  7  H.  L..653;  Thomas  v. 
Railroad  Co.,  101  U.  S.  83;  Central  Transp.  Co.  v.  PuUman's  Palace^ 
Car  Co.,  139  U.  S.  24-59,  11  Sup.  Ct.  478;  Trust  Co.  v.  Boynton,  37 
U.  S.  App.  602,  19  C.  C.  A.  118,  and  71  Fed.  797.  | 

In  Anderson  v.  Roberts,  18  Johns.  529,  Spencer,  C.  J.,  in  dififerenti-  ! 

ating  void  and  voidable  acts,  said:  I 

"Whenever  the  act  done  takes  effect  as  to  some  purposes,  and  Is  void  as  to 
persons  who  have  an  interest  in  impeaching  it,  that  act  is  not  a  numty,  and 
therefore,  in  a  legal  sense,  is  not  utterly  void,  but  merely  voidable.  Another 
test  of  a  void  act  or  deed  is  that  every  stranger  may  take  advantage  of  It,  bat 
not  of  a  voidable  one." 

Tliis  distinction  is  one  recognized  by  the  Ohio  court  in  Terrill  v. 
Auchauerj  14  Ohio  St.  80-88. 

It  appears  to  us  that  there  is  good  reason  for  refusing  to  give  to 
the  words  "null  and  void,"  in  section  3313,  any  narrow  or  rigorous 
construction,  and  good  reason  for  interpreting  them  as  used  in  the 
sense  of  "voidable."  The  reasons  for  this  construction  are  foond  in 
the  object  of  the  statute.  The  object  was  not  to  compel  the  sale  of 
all  such  corporate  securities  at  par.  There  is  no  statute  in  Ohio 
prohibiting  a  corporation  from  disposing  of  its  capital  stock  at  its 
fair  market  value,  except  to  a  director.  Neither  is  there  any  policy 
to  be  discovered  from  the  statute  of  that  state  regulating  the  organiza- 
tion of  railroad  corporations  from  which  we  might  infer  a  purpose  to 
compel  sales  of  corporate  stock  at  par  only.  Neither  do  we  find  any 
statute  which  forbids  generally  the  sale  of  railroad  bonds  at  less  than 
par.  Upon  the  contrary,  section  3290  declares  sales  at  any  price 
not  less  than  75  per  cent,  of  par  value  to  be  valid  and  regular,  and 
does  not  in  terms  declare  sales  at  less  than  that  price  as  operating  to 
destroy  bonds  so  sold.  Neither  does  this  section  3313,  nor  any  other 
Ohio  statute,  prohibit  sales  of  either  corporate  stocks  or  bonds  to  di- 
rectors. Tlie  plain  and  obvious  object  was  to  protect  such  corpora- 
tions from  improvident  or  fraudulent  sales  of  such  securities  by  direct- 
ors to  directors  by  requiring  that  such  sales  shall  be  for  not  less  than 
par.  The  statute  affects  only  the  personal  capacity  of  the  directors 
to  buy  bonds  from  the  corporation  at  less  than  par.  No  public  policy 
is  declared  upon  the  face  of  the  statute,  and  none  is  discoverable  from 
the  evident  object  and  purpose  of  the  law.     By  section  3290,  the  state 
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consents  that  sales  of  bonds  shall  be  valid  and  effectual  if  made  at  any 
price  equal  to,  or  in  excess  of,  75  per  cent,  of  par.  If  we  assume  that 
that  statute  is  based  upon  some  principle  of  public  policy  looking  to 
the  interest  of  the  public  who  may  become  creditors  of  the  company, 
then  the  public  policy  of  Ohio  and  the  interests  of  future  creditors 
are  protected  by  requiring  that  all  bonds  shall  be  sold  at  not  less  than 
75  cents  on  the  dollar.  l^Tiether  bonds  are  sold  to  a  stranger,  a  stock- 
holder, or  a  director  at  75  cents,  or  at  any  sum  above  that  and  below 
par,  does  not  affect  any  public  policy  which  may  be  indicated  by  sec- 
tion 3290.  It  follows,  therefore,  that  if  directors  are  not  permitted 
to  buy  bonds  at  75  cents,  as  all  the  rest  of  the  public  may,  the  prohi* 
bition  is  intended  to  protect  the  corporation  against  sales  by  those 
who  represejit  the  corporators  to  themselves,  and  that  the  public  have 
no  concern,  except  so  far  as  the  public  interest  may  be  regarded  as 
protected  by  section  3290.  We  are  therefore  led  to  construe  the 
statute  as  one  intended  only  for  the  benefit  of  railroad  corporations 
and  their  stockholders.  Such  a  statute  serves  its  purpose  when  con- 
strued as  making  sales  in  violation  thereof  voidable  at  the  instance 
of  the  corporation  for  whose  benefit  it  was  enacted,  whether  the  latter 
be  put  in  motion  by  its  proper  officers,  or  by  stockholders  when  the 
corporate  management  refuses  to  act.  The  rule  deducible  from  the 
decided  cases  is  this:  Where  the  enactment  is  not  based  upon  some 
declared  or  evident  ground  of  public  policy,  but  has  for  its  object  the 
protection  of  persons  sui  juris,  the  word  "void"  will  generally  be  con- 
strued as  '^voidable"  only  at  the  election  of  the  persons  for  whose 
benefit  the  enactment  was  passed.  In  Ohio  this  rule  of  interpreta- 
tion was  applied  in  Terrill  v.  Auchauer,  14  Ohio  St.  80,  where  a  stat- 
ute which  declared  that  a  purchase  at  a  judicial  sale  by  one  who  acted 
as  an  appraiser  of  the  property  should  be  "considered  fraudulent  and 
void"  was  construed  as  making  such  a  purchase  voidable  only  on  in- 
terposition of  a  party  in  interest  directly  for  the  purpose  of  avoiding 
it.  The  Ohio  court,  in  the  case  cited  above,  after  considering  the  ob- 
ject of  the  statute  under  consideration,  said: 

"It  would  seem  that  we  ought  to  construe  the  word  *void,'  In  this  statute, 
as  meaning  Voidable'  only,  if  we  can  find  any  established  rule  by  which  to 
distinguish  cases  In  which  it  has  been  and  ought  to  be  so  construed  from  those 
In  wliich  a  literal  construction  has  been  adopted,  and  to  hold  that  this  case 
comes  within  the  former  category.  Such  a  rule,  we  thinlt,  is  found  in  the 
following  language  of  Bayley,  J.,  in  Rex  v.  Inhabitants  of  HlpsweU,  8  Barn.  & 
C.  471,  where,  discussing  a  question  of  statutory  construction,  he  says:  *But  It 
is  said  that  "void"  is  sometimes  construed  "voidable,"  and,  where  the  provi- 
sion is  introduced  for  the  benefit  of  the  parties  only,  such  a  construction  may 
be  right,  but  where  it  is  Introduced  for  public  purposes,  and  to  protect  those 
who  are  incapable  of  protecting  themselves,  it  should  receive  Its  full  force  and 
effect,*  Tested  by  this  rule,  the  word  *void/  in  the  statute  under  consideration, 
may  be  held  to  mean  Voidable'  only,  for  this  provision  of  the  statute  was  ob- 
viously  introduced  only  for  the  benefit  of  parties  to  be  affected  by  the  sale. 
The  public  at  large  have  no  interest  in  the  matter,  and  the  parties  in  interest 
have  fuU  opportunity  to  protect  themselves  by  interposing  to  prevent  the 
confirmation  of  a  sale,  or  moving  to  set  it  aside,  or,  in  a  proper  case,  by  a 
direct  proceeding  to  avoid  It  after  the  conveyance  is  made.  A  rule  substan- 
tially similar  is  stated  by  Lord  Denman  in  Pearse  v.  Morrice,  2  Adol.  &  E.  W, 
In  these  words:  The  word  "void"  had  certainly  been  construed  as  "voidable" 
in  some  instances,  where  the  proviso  was  Introduced  in  favor  of  the  party  who 
did  not  wish  to  avoid  the  instrument.' " 
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la  Bank  y.  Portner,  46  Ohio  St.  381-384,  21  N.  E.  634,  the  court 
held  that  the  indorsee  of  a  check  could  not  recover  against  the  drawer^ 
although  he  took  same  for  value  and  without  notice  of  any  vice  in 
the  transaction,  because  of  the  provisions  of  section  4269,  Rev.  Pt. 
Ohio,  declaring  all  notes,  bills,  bonds,  and  contracts,  when  given  for 
money  won  or  lost  upon  any  game,  to  be  "absolutely  void  and  of  no 
effect."  But  the  Ohio  court  clearly  distinguished  the  principle  npon 
which  it  proceeded  in  that  case  from  the  principle  to  be  followed 
where  the  statute  using  the  word  "void"  is  not  one  enacted  for  the 
purpose  of  advancing  some  public  policy,  by  saying: 

"Notwithstanding  the  general  tendency  of  courts  to  construe  the  word  *Told' 
as  ^voidable'  only,  when  used  in  statutes  that  affect  contracts  made  in  disregard 
of  their  provisions,  yet  where  a  public  policy  is  to  be  subserved,  as  the  sup- 
pression of  usury  or  gaming,  the  settled  rule  is  to  give  to  the*  language  em- 
ployed Its  fuU  force  and  effect.  The  rule  with  its  limitations  is  thus  stated  hj 
a  very  reliable  author  on  the  interpretation  of  statutes:  *In  general,  however,  it 
would  seem  that,  where  the  enactment  ha^  relation  only  to  the  benefit  of  ptr- 
ticular  persons,  the  word  '*void"  would  be  understood  as  '*voidable"  only,  at 
the  election  of  the  persons  for  whose  protection  the  enactment  was  made, 
and  who  are  capable  of  protecting  themselves,  but  that  when  it  relates  to  per- 
sons not  capable  of  protecting  themselves,  or  when  it  has  some  object  of  pub- 
lic policy  in  view  which  requires  the  strict  construction,  the  word  receives  its 
natural  fuU  force  and  effect.*     Maxw.  Interp.  St.  (2d  Ed.)  25C." 

Thus,  a  Massachusetts  act  declared  all  mortgages  given  to  secure 
usurious  obligations  "utterly  void.''  The  supreme  court  of  Massa- 
chusetts interpreted  the  pui^pose  of  the  act  to  be  the  protection  of 
mortgage  debtors  against  usurious  demands,  and  held  the.  words 
^'utterly  void"  as  meaning  "voidable"  at  the  instance  of  the  debtor, 
and  that  strangers  to  the  title  should  not  be  at  liberty  to  raise  the 
question.  Green  v.  Kemp,  13  Mass.  515.  In  Michigan  a  statute 
provided  that  no  mortgage  or  sale  "of  any  part  of  the  mine  works, 
real  estate  or  franchises  of  any  corporation"  mentioned  in  the  first 
section  of  the  act  "shall  have  any  force  or  effect,  or  pass  any  title 
thereto,  or  interest  therein,  unless  expressly  authorized  by  the  vote 
of  three-fifths  in  interest  of  the  entire  stock  of  said  company  actually 
present,  or  legally  represented,  at  some  meeting  called  and  notified** 
as  required  by  law.  A  mortgage  was  sought  to  be  foreclosed,  and 
was  resisted  by  an  assignee  of  the  equity  of  redemption,  which  had 
been  sold  at  execution  sale,  upon  the  ground  that  the  mortgage 
had  not  been  authorized  as  required  by  the  statute,  and  was  void  by 
express  provision  of  the  statute.  The  opinion  of  the  court  was  by 
Cooley,  J.,  who,  in  a  clear  and  well-considered  opinion,  held  that  the 
defense  could  only  be  made  by  the  corporators.  The  statute  in  ques- 
tion was  construed  as  intended  only  to  protect  stockholders  in  mininfr 
companies,  and  upon  this  ground  held  to  render  a  conveyance  made 
contrary  to  its  provisions  voidable  only,  at  the  election  of  those  for 
whose  benefit  the  statute  was  passed. 

This  provision  of  the  Ohio  statute  does  not  limit  the  scope  of  the 
powers  of  the  companies  affected,  but  only  prescribes  regulations  aft 
to  the  manner  of  exercising  the  general  powers  of  the  corporation. 
If  this  regulation  of  the  disposition  of  corporate  securities  be  one  in- 
tended only  for  the  benefit  of  the  corporation,  it  is  a  provision  which 
the  corporation  and  its  stockholders  might  waive.     Zabriskie  v.  Bail- 
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road  Co.,  23  How.  381-398;  St.  Louis,  V.  &  T.  H.  R  Co.  v.  Terre 
Haute  &  I.  R  Co.,  145  U.  S.  393-403,  12  Sup.  Ct.  953;  LouisviUe 
Trust  Co.  V.  Louisville,  N.  A.  &  C.  R.  Co.,  43  U.  S.  App.  550,  22  C.  C. 
A.  378,  and  75  Fed.  433,  and  decided  by  supreme  court  of  the  United 
States  May  15,  1899  (not  ret  officially  reported)  19  Sup.  Ct.  817; 
Central  Trust  Co.  v.  Columbus,  H.  V.  &  T.  Ry.  Co.,  87  Fed.  815- 
826. 

A  statute  of  Illinois  prescribed  that  any  lease  by  an  Illinois  railroad 
company  without  the  written  consent  of  the  Illinois  stockholders 
'^shall  be  null  and  void."  It  was  construed  as  a  provision  enacted 
for  the  benefit  of  the  stockholders  alone,  and  to  be  availed  of  by  them 
only.  St.  Louis,  V.  &  T.  H.  R.  Co.  v.  Terre  Haute  &  L  R.  Co.,  145  U. 
S.  393-403,  12  Sup.  Ct.  953. 

The  conclusion  we  reach  is  that  subsequent  creditors  cannot  avail 
themselves  of  a  defense  which  the  corporation  has  not  made,  and  which 
was  available  only  to  the  corporation.  If  the  corporation  chooses  to 
acquiesce,  a  creditor  who  became  such  afterwards  will  not  be  heard 
to  impeach  the  transaction.  This  is  well  settled  in  respect  to  a 
fraud  practiced  upon  a  debtor.  If  the  debtor  waives  the  right  to  im- 
peach the  transaction,  or  elects  to  abide  by  it,  a  creditor  subsequent  to 
the  fact  wiU  not  be  suffered  to  inquire  into  or  question  it.  Graham 
V.  Railroad  Co.,  102  U.  S.  148;  Porter  v.  Steel  Co.,  120  U.  S.  673,  7 
Sup.  Ct.  1206.  So,  where  a  transaction  is  within  the  general  scope 
of  the  powers  of  the  company,  but  is  in  violation  of  some  limitation 
of  law  upon  the  exercise  of  the  power,  it  cannot  be  challenged  by 
those  who  subsequently  become  creditors.  Sioux  City  Terminal  Rail- 
road &  Warehouse  Co.  v.  Trust  Co.,  27  C.  C.  A.  73,  82  Fed.  124-133; 
Central  Trust  Co.  v.  Columbus,  H.  V.  &  T.  Ry.  Co.,  87  Fed.  815-828; 
Bank  v.  Whitney,  103  U.  S.  99-103. 

The  corporation  having  made  no  issue,  and  having  chosen  to  ac- 
quiesce in  the  purchase  of  the  bonds  averred  to  have  been  sold  to 
directors,  the  defense  is  not  available  to  subsequent  creditors.  The 
consequences  to  innocent  holders  of  securities,  such  as  Ohio  railroad 
bonds,  would  be  most  appalling  and  unjust  if  the  provision  in  question 
should  be  construed  as  making  such  bonds  void  to  all  intents,  and 
upon  the  challenge  of  any  subsequent  creditor,  for  a  secret  vice  grow- 
ing out  of  their  original  disposition  by  the  corporation.  So  harsh 
and  unjust  a  construction  is  not  necessary,  and  would  be  unjustifiable, 
in  view  of  the  object  of  the  enactment.  A  construction  which  casts 
upon  innocent  holders  of  such  bonds  all  the  consequences  of  a  viola- 
tion of  the  statute,  and  suffers  the  corporation  to  retain  the  benefits 
of  such  a  violation  of  law,  and  the  original  purchasers  to  escape 
responsibility,  would  bring  about  most  deplorable  results.  The  issu- 
ance and  sale  of  bonds  and  stocks  were  within  the  general  scope  of 
the  powers  of  the  corporation.  Their  sale  at  less  than  par  to  a  di- 
rector was  a  mere  violation  of  the  provision  regulating  the  exercise 
of  that  x)ower.  This  regulation,  being  for  the  benefit  of  the  corpora- 
tion, is  only  available  to  the  corporation  while  the  bonds  are  in  the 
hands  of  those  who  took  them  in  \iolation  of  the  law,  or  with  notice 
that  they  had  been  purchased  in  violation  of  law.  It  is  a  defense  not 
open  to  strangers,  nor  to  those  who  became  creditors  after  the  execu- 
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tion  of  the  contract.  Upon  this  ground,  as  well  as  upon  the  ground 
that  the  evidence  fails  to  show  a  violation  of  law  by  a  sale  to  directors 
at  less  than  par  by  the  corporation,  we  affirm  the  decree  of  the  circuit 
court  holding  that  all  the  bonds  are  legal  and  valid  obligations  of  the 
corporation. 

6.  The  circuit  court  did  not  err  in  holding  that  the  preferred  stock- 
holders were  entitled  to  a  preference  over  the  common  stockholders 
in  the  distribution  of  the  property  of  the  corporation  after  the  pay- 
ment of  debts.  The  form  of  these  certificates  of  preferred  stock  has 
been  heretofore  set  out.  The  contention  of  the  common  stockholders 
of  the  company  is  that  the  words  contained  in  the  foregoing  certifi- 
■cate,  "this  stock  constitutes  a  lien  upon  the  property/'  were  inserted 
without  authority  of  the  corporation,  and  by  the  president,  or  some 
one  acting  for  him,  in  the  printing  of  the  certificates,  and  that  they 
were  not  authorized  by  the  contract  with  Kneeland  of  January  23, 
1886,  nor  by  the  resolutions  of  the  board  of  directors.  The  evidence 
fails  to  establish  the  contention  that  this  language  was  inserted 
fraudulently.  The  form  of  the  certificate  was  left  by  the  directors 
to  Kneeland,  who  represented  this  common  stock,  and  to  Quigiey, 
and  the  bondholders*  committee,  who  represented  those  who  were  to 
receive  the  greater  part  of  the  preferred  'shares.  There  was  much 
conference  between  Kneeland  and  the  bondholders'  conMnittee,  and 
more  than  one  form  was  suggested  and  considered.  The  evidence 
as  to  the  verbiage  thus  suggested  and  finally  adopted  is  altogether  un- 
satisfactory. The  certificates  in  the  form  they  now  appear  were 
issued  in  November,  1886,  and  the  stock  was  shortly  thereafter  listed 
upon  the  New  York  Stock  Exchange,  at  the  request  of  the  directors 
of  the  railroad  company,  and  with  the  consent  and  knowledge  of 
Kneeland,  and  have  gone  into  general  circulation  without  objection 
or  protest  until  the  question  was  made  in  this  litigation.  These 
facts  strongly  tend  to  establish  that  the  form  of  the  certificate  was 
as  agreed  upon  by  Kneeland  and  Quigiey,  and  the  others  composing 
the  committee  to  whom  that  matter  was  referred.  AiMiether  the 
agreement  of  January  23,  1886,  or  the  subsequent  resolutions  of  the 
consolidated  company,  expressly  authorized  that  the  preferred  stock 
should  be  preferred  in  respect  to  both  the  property  and  net  earnings 
of  the  corporation,  or  whether  either  the  contract  or  resolutions  au- 
thorized the  form  in  which  such  certificates  were  issued,  the  fact  re- 
mains that  the  certificates  were  issued  in  the  form  they  now  appear, 
with  the  knowledge  and  sanction  of  Kneeland,  who,  in  October,  1886, 
received  2,310  shares  of  this  preferred  stock,  and  admits  that  he  then 
noticed  both  the  lien  clause  in  question,  as  well  as  the  clause  prohib- 
iting any  mortgage  without  the  consent  of  the'  preferred  stockholders. 
The  stock  ledger  shows  Kneeland  to  have  been  the  holder  of  the 
whole  block  of  common  stock  from  June  19,  1886,  until  November  24, 
1886,  when  he  turned  it  over  to  Ingersoll  and  White,  the  trustees 
under  the  construction  contract,  who  again  delivered  it  to  him,  from 
time  to  time,  in  blocks,  in  payments  under  the  construction  agree- 
ment, and  none  passed  to  outsiders  until  November  24,  1886,  when 
a  delivery  was  made  to  him  by  the  trustees,  a  part  thereof  being 
transferred  on  the  same  day  by  him  to  others.     Thus  Kneeland, 
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wMe  the  sole  holder  of  every  share  of  common  stock,  received  pre- 
ferred shares  from  the  company  in  the  form  they  now  appear.  These 
he  retained,  without  taking  any  step  to  correct  the  form  of  contract 
therein  set  out  by  which  such  stock  was  given  a  preference  in  the 
distribution  of  the  property  of  the  corporation  over  the  common 
stock,  all  of  which  was  owned  by  him.  Three  years  later  he  received 
5,000  other  shares  of  the  same  preferred  stock,  without  objection  or 
protest.  At  that  time  he  still  owned  a  large  majority  of  the  com- 
mon shares;  and,  while  his  receipt  of  preferred  shares  at  that  tin?«^ 
could  not  affect  others  who  had  become  owners  of  comimon  stock 
theretofore  by  assignment  from  him,  it  is  a  strong  circumstance  to 
indicate  that  he  had  theretofore  ratified  and  consented  to  the  prefer- 
ence given  the  preferred  shares  over  the  common  shares  at  a  time 
when  he  was  the  sole  representative  of  the  common  stock.  A  delay 
of  more  than  10  years  in  questioning  the  authority  of  the  preference 
clause  is  in  itself  sufiicient  to  raise  a  presumption  of  ratification.  If 
the  common  stockholders  had  the  right  originally  to  have  this  lien 
clause  stricken  out,  so  far  as  it  applies  to  the  property  of  the  company, 
they  have  lost  that  right,  under  the  circumstances  of  this  case,  by  their 
acquiescence  and  inexcusable  delay.  It  is  true  that  this  is  not  a 
question  between  creditors  and  the  corporation,  or  stockholders  and 
third  parties.  But  it  is  a  question  between  holders  of  common  ana 
holders  of  preferred  stock.  If  the  common  stockholders  had  an  equi- 
table right  to  have  the  lien  clause  in  question  stricken  out,  and  the 
contract  declared  illegal,  they  should  have  been  prompt  in  their  ap- 
plication to  the  corporation,  or,  if  it  obtained  circulation  before 
knowledge,  then  they  should  have  been  prompt  in  their  application  ta 
the  courts  for  relief.  Mor.  Priv.  Corp.  §  462;  Banigan  v.  Bard,  134 
U.  8.  291,  10  Sup.  Ct.  565;  Kent  v.  Mining  Co.,  78  N.  Y.  159-187,  et 
seq.;  Taylor  v.  Railroad  Co.,  13  Fed.  152.  This  they  should  have 
done,  so  that  evil  should  not  fall  upon  innocent  parties  who  might 
buy  such  shares  in  reliance  upon  this  clause.  This  they  did  not  do, 
and  only  complained  when  the  distribution  of  the  company's  property 
was  about  to  occur.  The  evidence  of  acquiescence  and  ratification 
afforded  by  such  inexcusable  delay  is  an  answer  to  the  objection  now 
made  to  the  preference  claimed,  aside  from  all  other  questions  we 
have  considered.  The  objection  that  such  a  preference  in  the  prop- 
erty of  the  company  as  is  secured  by  this  clause  is  illegal  and  unau- 
thorized by  law  has  been  again  pressed  upon  us.  The  same  question 
arose  in  the  case  of  Hamlin  v.  Trust  Co.,  47  U.  S,  App.  422,  24  C.  C. 
A.  271,  and  78  Fed.  664.  The  question  was  there  most  ably  argued, 
and  was  decided  upon  full  consideration.  In  that  case  we  had  under 
consideration  the  very  preferred  shares  now  in  question.  We  said 
then  that,  *H3rdinarily,  preferred  stock  is  entitled  to  no  preference 
over  common  stock  in  relation  to  capital.  But  when  there  is  an  ex- 
press agreement  giving  such  a  preference,  not  prohibited  by  local  law 
nor  the  charter,  we  see  no  reason  why  it  is  not  a  valid  contract,  as  be- 
tween the  corporation  and  such  preferred  stockholders,  and  binding 
upon  the  common  stockholders."  Such  an  agreement  is  nothing 
more  than  a  contract  between  stockholders  as  to  how  they  shall  di- 
vide the  corporate  property  and  profits,  and,  if  not  prohibited,  is 
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clearly  within  the  general  powers  of  such  corporators.  It  is  difficult 
to  see  how  such  an  arrangement  is  of  the  slightest  consequence  to 
the  public,  or  to  creditors  of  the  corporation.  It  does  not  withdraw 
the  property  from  the  demands  of  creditors,  and  provides  only  for 
the  division  among  those  who  are  the  beneficial  owners  of  the  cor- 
porate property,  after  the  payment  of  corporate  obligations.  We  see 
no  reason  for  doubting  the  correctness  of  the  view  we  took  in  the 
Hamlin  appeal  of  the  legality  of  such  an  agreement  for  preference, 
nor  of  the  proper  construction  and  intent  of  the  words  employed  to 
give  the  preference  complained  of.  Mor.  Priv.  Corp.  §  461;  Gordon's 
Ex'rs  V.  Railroad  Co.,  78  Va.  501;  In  re  Bangor  &  P.  M.  Slate  &  Slab 
Co.,  L.  R.  20  Eq.  59;  McGregor  v.  Insurance  Co.,  33  N.  J.  Eq.  181. 

7.  The  original  decree  of  foreclosure  denied  to  the  preferred  stock- 
holders the  right  to  use  their  stock  in  the  payment  of  any  bid  made 
by  them  for  the  railroad  property  when  exposed  for  sale  under  the 
foreclosure  decree  therein  ordered.     The  ground  for  this  denial,  a«  I 

stated  by  Judge  Taft  in  his  opinion,  was  as  follows:  ! 

'*Such  a  clause  in  a  decree  is,  in  effect,  a  distribution  of  the  assets  of  tbe  \ 

<K)mpany  among  tlie  stockholders,  and  would  necessarily  work  to  the  prejudice 
of  those  creditors  whose  claims  are  not  to  be  paid  under  the  decree  for  sale. 
Are  there  not  or  may  there  not  be  such  creditors?  In  the  foreclosure  proceed- 
ing, only  Judgment  creditors  are  parties.  Such  a  provision  in  a  foreclosure 
decree  would  utterly  ignore  the  rights  of  creditors  whose  claims  are  not  re- 
duced to  Judgment.  Nor  does  the  creditors'  bill  necessarily  include  aU  cred- 
itors of  the  company.  The  advertisement  for  creditors  of  the  company  under 
the  creditors*  bill  only  Invited,  and  only  could  invite,  those  to  come  in  who 
wished  to  participate  in  the  distribution  of  the  proceeds  of  the  sale  between 
creditors;  but  it  did  not  advise  them  that  the  surplus,  if  any,  after  sale  of  the 
property  and  payment  of  claims  of  those  who  made  themselves  parties,  was  to 
be  divided  among  the  stockholders.  Those  creditors  who  have  chosen  not  to 
come  in  have  the  right  to  rely  on  this  court's  paying  over  the  surplus  to  the 
company,  to  whom  they  can  look  for  payment.  Their  failure  to  come  In  under 
the  creditors'  bill,  which  is  a  proceeding  quasi  in  rem,  only  excludes  them  from 
any  claim  against  the  property,  but  it  does  not  bar  their  claims  against  the 
company  on  a  winding  up,  and  for  a  distribution  of  the  surplus  realised  by  the 
-company  on  the  sale  of  the  property  under  the  creditors'  bm.  For  this  reason 
the  appUcation  oP  the  preferred  stockholders  for  leave  to  use  preferred  stock  to 
complete  their  bid  must  be  denied." 

Subsequently,  upon  application,  he  permitted  a  modification  of  the 
decree,  and  allowed  such  preferred  shares  to  be  used  to  complete  any 
bid  by  such  stockholders,  under  the  conditions  following: 

^*TJpon  application  made  by  and  on  behalf  of  the  cross  complainants  Hanni- 
bal E.  Hamlin  and  others  for  a  modification  of  the  decree  for  foreclosure, 
entered  AprU  1,  1898,  the  court  grants  the  application  by  adding,  at  the  foot 
-of  said  decree,  the  following:  Upon  the  issue  arising  between  the  cross  bUl 
of  said  Hamlin  and  others,  and  the  answer  to  said  cross  bUl  of  the  defendant 
the  Toledo,  St.  Louis  &  Kansas  City  Railroad  Company,  and  the  answer  of 
S.  H.  Kneeland,  for  himself  and  other  common  stockholders,  the  court  finds 
that  said  cross  complainants  and  others  as  holders  of  the  preferred  stock  in  saiil 
Toledo,  St.  Louis  &  Kansas  City  Railroad  Company  have,  by  virtue  of  the, 
terms  under  which  said  stock  was  Issued,  a  priority  over  said  conmion  stock- 
holders, not  only  in  the  payment  of  dividends,  but  also  in  the  distribution  of 
the  assets,  remaining  after  the  payment  of  all  the  debts  of  said  company, 
secured  or  otherwise,  when  the  same  may  come  on  to  be  distributed,  and 
therefore  that,  if  said  preferred  stockholders  or  any  of  them  choose  to  do  so, 
they  may  deposit,  in  partial  fulfillment  of  any  bid  which  they  may  make  at 
the  sale  ordered  herein,  shares  of  the  preferred  stock  of  said  railroad  com- 
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panj;  prorlded,  however,  that  such  stock  shall  not  be  received  for  this  purpose 
until  the  holders  thereof  &ball  have  paid  into  the  registry  of  the  court  a  sum 
upon  their  bid  in  cash  sufficient  to  satisfy  all  the  costs  and  expenses  of  this 
suit  and  sale,  all  the  receiver's  debts,  all  the  mortgage  debt,  and  all  the  debts, 
dalms  for  which  have  been  filed  either  in  this  foreclosure  proceeding,  or  imder 
the  creditors*  bill  consolidated  herewith,  with  interest  thereon  to  the  day  of 
distribution,  as  said  debts  have  been  or  shall  be  hereafter  adjudicated  either 
under  the  foreclosure  bill  or  the  creditors*  bill  herein;  and  provided,  further, 
that  said  preferred  stock  thus  deposited  shall  be  received  to  pay  only  that  part 
of  the  surplus  of  the  bid  after  payment  of  debts  of  the  railroad  company  which 
its  owners  would  be  entitled  to  receive  on  their  shares  of  stock  in  the  distribu- 
tion of  the  surplus  among  the  holders  of  the  entire  issue  of  said  preferred  stock, 
and  the  remainder  of  said  surplus,  to  be  paid  in  cash,  shall  be  held  for  ratable 
distribution  to  the  owners  of  the  shares  of  the  preferred  stock  not  Joining  in 
the  bid;  and  provided,  further,  that,  as  a  condition  of  the  privilege  of  using  the 
preferred  stock  to  complete  their  bid  as  above  permitted,  such  preferred  stock- 
holders shall,  if  they  become  the  purchasers  of  the  said  mortgaged  railroad  or- 
dered sold,  hold  said  road  thus  purchased  subject  to  a  lien  equal  in  amount  to 
the  entire  surplus  remaining  out  of  the  purchase  price  bid  after  the  payment  of 
all  the  costs,  expenses,  receiver's  debts,  and  debts  of  the  company,  mortgage  or 
otherwise  filed  and  adjudicated  herein,  to  secure  the  payment  of  any  debts  of 
said  Toledo,  St.  Louis  &  Kansas  City  Railroad  Company  which  have  not  been 
presented  under  this  bill  or  the  creditors'  bill  herein,  as  the  holders  of  said 
claims  may  present  them  and  establish  their  validity;  and  the  court  reserves 
the  right  to  retake  the  mortgaged  property  again  into  its  possession,  to  enforce 
the  payment  of  said  debts  as  they  are  presented,  until  the  said  surplus  shall 
have  been  exhausted." 

Hamlin  and  others,  representing  the  preferred  stockholders,  have 
appealed  onlj  from  so  much  of  said  decree  as  subjects  the  property,  if 
bought  by  them,  to  a  lien  "to  secure  the  payment  of  any  debts  of  said 
Toledo,  St  Louis  &  Kansas  City  Kailroad  Company  which  had  not  been 
presented  under  this  bill  or  the  creditors'  bill  herein,  as  the  holders  of 
said  claims  may  present  them  and  establish  their  validity;  and  the 
court  reserves  the  right  to  retake  the  mortgaged  property  again  into 
its  possession,  to  enforce  the  payment  of  said  debts  as  they  are  pre- 
sented, until  the  said  surplus  shall  have  been  exhausted."  The  objec- 
tion is  urged  that  this  decree  will  operate  to  leave  the  interest  ac- 
quired by  the  preferred  stockholders  through  the  use  of  their  stock 
m  payment  of  &ieir  bid  perpetually  subject  to  a  lien  for  an  indefinite 
amount  in  favor  of  creditors  who  refuse  to  come  forward  and  prove 
their  claims  in  the  creditors'  suit,  and  subject  also  to  new  claims  aris- 
ing under  obligations  incurred  by  the  railroad  company  which  will  be 
exclusively  under  the  control  of  ^ose  owning  the  common  stock.  On 
the  other  hand,  it  is  said  that  the  duty  of  the  court  is  to  pay  over 
any  surplus,  after  paying  the  debts  established  in  the  administrative 
suit,  to  the  officers  and  directors  of  the  railroad  company,  whose  duty 
it  will  be  to  hold  same  subject  to  the  claims  of  creditors,  and  of  stock- 
holders, upon  a  legal  dissolution  of  the  corporation.  The  circuit 
court  did  not  entirely  recognize  the  contention  of  either  the  corpora- 
tion or  the  preferred  stockholders;  for  it  refused  to  permit  the  corpo- 
ration to  receive  the  surplus,  and  allowed  its  appropriation  by  the* 
preferred  stockholders,  subject  to  a  lien  in  behalf  of  creditors  of  the 
corporation,  if  any  should  establish  their  debts  who  had  not  come  into 
the  creditors'  suit.  That  the  corporation  is  not  technically  dissolved 
as  a  consequence  of  the  sale  of  its  property  and  franchises  may  be 
conceded.     The  mortgage  included  the  franchises  of  the  corporation, 
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and  the  decree  of  foreclosure  includes  the  entire  railroad  and  the 
franchises  of  the  corporation.  If,  after  providing  for  every  debt 
which  may  be  established  under  the  administrative  suit,  there  riiall 
be  a  surplus,  what  shall  be  done  with  it?  The  situation  is  peculiar. 
The  preferred  stockholders,  under  the  terms  of  their  subscription,  are 
entitled  to  obtain  a  return  of  their  capital  before  the  common  stork- 
holders  are  repaid.  There  will  be  no  known  debt  remaining  unpaid. 
There  may  be  debts,  however,  not  proven  under  the  suit  instituted  for 
the  purpose  of  ascertaining  and  paying  all  debts,  and  the  shell  of 
the  corporation  may  continue  a  moribund  existence,  with  the  right 
to  sue  and  be  sued  as  a  corporation.  Are  the  principles  of  equity  ao 
•  inflexible  that,  under  such  circumstances,  the  court  will  not  feel  au- 
thorized to  distribute  this  surplus,  lest  thereby  unknown  creditors 
may  be  prejudiced,  or  the  technical  rights  of  the  corporators  be  vio- 
lated? If  the  court  was  authorized  by  statute  to  decree  a  dissolution 
of  the  corporation,  it  would  undoubtedly  direct  a  distribution  among 
stockholders,  after  ascertaining  that  no  debts  remained  unpaid.  This 
power  to  adjudge  a  technical  dissolution  the  court  has  not.  What, 
then,  may  it  do?  Here  is  a  fund  for  which  creditors  do  not  apply, 
and  which,  in  default  of  creditors,  will  belong  to  stockholders.  Bat 
the  equity  in  favor  of  a  distribution  by  the  court  is  strengthened  by 
the  fact  that  the  preferred  stockholders  are  entitled  to  a  preference 
in  the  distribution  of  capital  over  common  stockholders,  and  object 
to  having  that  surplus  paid  over  to  the  corporation,  which  is  excluwTe- 
ly  in  the  hands  of  the  conmion  stockholders,  the  preferred  stock- 
holders having  no  vote  in  the  management  of  corporate  affairs.  The 
difficulty  arising  out  of  the  fact  that  a  technical  dissolution  of  the 
corporation  has  not  occurred,  and  will  not  result  from  the  sale  of  the 
corporate  property,  is,  in  our  judgment,  met  by  the  fact  that  that 
which  will  result  "will  amount  to  a  de  facto  dissolution.  The  object 
and  purpose  for  which  the  corporation  was  created  were  to  own  and 
operate  its  railroad.  When  that  railroad  and  all  other  corporate 
property  and  the  corporate  franchise  to  own  and  operate  its  railroad 
shall  have  been  sold  and  conveyed  to  the  purchasers  at  foreclosure 
sale,  that  will  forever  put  an  end  to  the  capapity  of  the  corporation 
to  do  the  only  business  for  which  it  was  created,  and  operate  as  a 
de  facto  dissolution  of  the  corporation.  Briggs  v.  Penniman,  8  Cow, 
887;  Slee  v.  Bloom,  19  Johns.  456;  Bradt  v.  Benedict,  17  N.  Y.  93-96; 
Rprague-Brimmer  Mfg.  Co.  v.  Murphy  Furnishing  Goods  Co.,  26  Fed. 
572.  Under  such  circumstances,  a  court  of  equity  is  justified  in  ad- 
ministering the  assets  of  the  corporation  as  if  a  legal  dissolution  had 
occurred.  Under  the  creditors*  bill  and  the  cross  bill  of  the  pre- 
ferred stockholders,  tiirough  which  they  have  asserted  their  prefer- 
ence in  the  capital  over  the  common  shareholders,  the  court  may, 
after  ascertaining  that  no  debts  remain  unpaid,  distribute  the  assets 
remaining  among  the  stockholders  according  to  the  contract  between 
them  as  determined  in  the  foreclosure  suit.  If  the  surplus  shonld 
be  turned  over  to  the  directors  of  the  moribund  corporation,  they 
would  but  hold  it  as  trustees,  and  would  be  accountable  to  the  pre- 
ferred stockholders  for  its  due  administration.  If  they  unreason- 
ably retained  such  surplus,  under  pretense  that  debts  might  appear^ 
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a  court  of  equity  would,  on  suit  of  the  stockholders,  ascertain  the 
existence  of  debts,  and  compel  distribution.  This  is  practically  what 
was  done,  under  such  circumstances,  in  the  case  of  Cramer  v.  Bird, 
L.  R.  6  Eq.  143-147.  The  bill  was  by  a  preferred  stockholder  in  be- 
half of  himself  and  others  against  the  corporation  and  its  directors, 
and  its  object  was  to  compel  the  directors  to  account  to  the  stockhold- 
ers for  a  surplus  of  capital  in  their  hands,  and  make  distribution 
thereof.  The  corporation  had  sold  and  transferred  the  property 
which  it  had  been  organized  to  manage,  and  had  ceased  to  do  busi- 
ness.    Lord  Romilly,  master  of  the  rolls,  said; 

'The  case  may  be  stated  thus,  assuming  for  a  moment  that  no  act  had  been 
passed  for  the  winding  up  of  companies:  An  act  is  passed  enabling  certain 
persons  to  form  a  railway  and  a  harbor,  and  they  are  constituted  a  corporation 
for  making  and  maintaining  that  railway  and  harbor.  By  a  second  act  their 
powers  are  extended.  They  are  unable  to  carry  on  their  works,  and  a  third 
act  is  passed,  reciting  that  theh*  powers  had  become  extinct,  and  authorizing 
the  transfer  of  their  undertaking  to  another  company,  which  is  accordingly 
effected,  the  property  is  sold,  and,  after  providing  for  all  the  liabilities  of  their 
own  company,  the  directors  have  a  balance  of  several  thousand  pounds  in  hand. 
Can  it  be  said  that  there  is  no  remedy,  and  that  they  are  entitled  to  keep  this 
money  for  themselves?  The  proposition  amounts  to  this:  That,  unless  the  act 
of  parliament  gives  a  remedy,  there  is  none.  I  consider  that  they  are  trustees 
for  the  members  of  that  body  which  was  once  a  corporation,  but  which  has  be- 
come extinct,  and  that  this  court,  making  all  due  and  just  allowances  to  them, 
may  call  on  the  directors  to  pay  the  money,  and  divide  it  among  the  persons 
entitled,  as  though  no  winding-up  act  had  ever  passed.  This  case  does  not,  in 
my  opinion,  come  within  the  199th  section  of  the  companies  act  of  1862,  nor 
within  the  railways  abandonment  act  of  1850  (13  &  14  Vict.  c.  83),  nor  the  rail- 
way companies  act  of  1867  (30  &  31  Vict.  c.  127).  None  of  these  acts  were  in- 
tended to  supersede  the  principles  of  equity,  but  only  to  assist  the  court,  by  giv- 
ing additional  powers,  to  enable  persons  to  enforce  equities,  without  those 
peculiar  difficulties  arising  from  the  number  of  shareholders,  and  from  the  rules 
of  equity,  which  theretofore  had  made  it  impossible  for  persons  in  such  cases 
ever  to  get  to  a  decree.  I  am  of  the  opinion  that  there  cannot  be  a  plainer 
equity  than  this:  that,  where  the  functions  of  a  corporation  have  ceased,  the 
luanagers  of  that  corporation  are  bound  to  account  for  all  moneys  belonging  to 
the  corporation,  and,  when  such  moneys  are  improperly  retained,  this  court 
will  make  a  decree,  in  order  that  they  may  be  divided  among  the  various  mem- 
bers." 

A  note  shows  that  a  reference  was  made  to  ascertain  what  debts 
and  liabilities  of  the  company  remained  unsatisfied.  The  doctrine 
of  this  case  was  recognized  in  Re  Suburban  Hotel  Co.,  2  Ch.  App.  737. 
'Disit  which  the  court  might  do  upon  a  bill  filed  by  stockholders 
against  the  directors  of  a  corporation  which  has  permanently  ceased 
to  do  business,  and  has  lost  the  power  to  carry  out  the  purposes  of 
its  organization,  it  may  do,  under  the  pending  creditors'  bill,  in  con- 
nection with  the  pleadings  and  decrees  affecting  this  corporation  and 
its  property  in  the  foreclosure  case.  The  court  should,  in  the  ad- 
ministrative case,  exercise  the  jurisdiction  arising  out  of  the  fact 
that  a  de  facto  dissolution  has  occurred,  and  on  that  basis  ascertain, 
as  in  Cramer  v.  Bird,  whether  any  debts  and  liabilities  remained  un- 
paid. For  this  purpose  it  will  be  proper  for  the  circuit  court  to 
cause  publication  to  be  made,  requiring  all  creditors  to  file  their 
claims  within  a  reasonable  time,  to  be  prescribed  by  the  court,  and 
to  establish  the  same  before  the  master.  After  providing  for  the 
^  payment  of  debts  so  ascertained,  it  will  be  the  duty  of  the  court,  no 
36C.C.A.— 13 
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debt  remaining  unpaid,  to  declare  a  final  distribution  of  the  capital 
among  the  shareholders  who,  for  this  purpose,  should  file  their  ce^ 
tificates  with  the  master.  The  decree  of  foreclosure  w  ill  be  so  mod- 
ified as  to  reserve  a  lien  upon  the  o'ailroad  in  the  hands  of  the  pre- 
ferred stockholders,  as  purchasers,  only  for  the  payment  of  such  debts 
of  the  Toledo,  St  Louis  &  Kansas  City  Railroad  Company  as  have  or 
may  be  so  established  under  the  pending  creditors'  suit,  and  allowing 
such  purchasers  to  intervene  and  contest  all  claims  therein  pending. 
8.  The  petition,  or  so-called  answer  and  cross  bill,  of  Dana  A.  Roee, 
was  properly  dismissed.  He  was  not  a  party,  and  had  filed  a  verboae 
and  belligerent  pleading  without  leave  of  the  court.  Rose  is  a  hold- 
er of  preferred  stock.  The  Hamlins,  representing  a  majority  of  that 
stock,  were  suffered  to  become  parties  defendant  to  the  foreclosure 
bill  as  representatives  of  the  class.  The  facts  and  reasons  permit- 
ting that  intervention  appear  in  the  opinion  of  this  court  in  the  case 
of  Hamlin  v.  Trust  Co.,  47  U.  S.  App.  422,  24  C.  C.  A.  271,  and  78 
Fed.  664.  When  Hamliu'S  appeal  had  resulted  in  his  reinstatement 
as  a  party,  the  circuit  court  directed  the  master  to  make  publication, 
directing  all  holders  of  preferred  stock  certificates  like  those  set  up 
in  Hamlin's  answer  and  cross  bill  to  appear  and  become  parties  com- 
plainant to  the  representative  cross  bill  filed  by  Hamlin  and  othera. 
Rose  was  not  content  to  have  himself  made  a  cross  complainant  with 
the  Hamlins,  as  permitted  by  the  order  recited.  Desiring  to  present 
his  claim  in  his  own  way,  and  upon  his  own  view  of  the  facts,  he  de- 
clined the  invitation  extended,  and  filed  a  pleading  which  purported 
to  be  an  answer  to  the  foreclosure  bill  and  cross  bill.  In  this  plead- 
ing he  averred  that  the  preference  secured  to  holders  of  preferred 
stock  in  the  property  of  the  company  was  unauthorized  and  fraudu- 
lently inserted,  but  claimed  the  benefits  of  the  lien,  if  held  vahd. 
He  attacked  the  validity  of  the  mortgage  bonds,  upon  the  grounds 
already  considered  in  a  former  part  of  this  opinion,  and  ended  by  at- 
tacking the  validity  of  the  preferred  stock  issued  to  Quigley.  There 
was  no  authority  for  Rose's  admission  as  a  party,  save  as  a  co-com- 
plainant with  Hamlin.  He  did  not  choose  to  avail  himself  of  that 
privilege.  He  consequently  was  never  a  party  to  the  suit,  except 
in  so  far  as  he  may  be  bound  by  a  decree  through  representation 
by  those  having  the  same  interest  and  admitted  as  representing  the 
class.  This  gave  him  no  independent  status  as  a  party.  The  right 
to  file  his  stock  and  prove  it  up  before  the  master,  if  he  had  such 
right  at  that  stage  of  the  case,  with  the  rights  incident  to  such  an 
appearance,  is  a  right  of  which  he  did  not  avail  himself.  Rose  says 
he  could  not  adopt  the  pleading  filed  by  the  Hamlins.  The  ava*- 
ments  of  his  own  pleading  show  that  he  was  not  one  having  a  com- 
mon  interest  with  the  body  of  preferred  stockholders.  If  he  wished 
to  contest  the  validity  of  the  lien  claimed  by  such  stockholders,  or 
the  validity  of  some  of  the  certificates,  the  Hamlin  suit  afforded  him 
no  field  and  extended  to  him  no  invitation.  He  should  have  sought 
admission  as  an  independent  defendant.  This  he  did  not  do,  unless 
the  unauthorized  filing  of  his  pleading  be  regarded  as  an  applicatioa 
for  leave  to  intervene.  If  so,  it  was  denied  him.  From  a  decree  re- 
fusing leave  to  intervene  and  become  a  party,  no  appeal  lies.     Ex 
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parte  Cutting,  94  U.  S.  14.  We  entertained  Hamlin's  appeal  because, 
after  being  admitted  as  defendant,  he  was  excluded  upon  the  ground 
that  bis  intervention  was  without  merit.  The  decree  would  have 
concluded  him  in  another  suit.  His  remedy  was  by  appeal.  Not 
so  with  Rose.  He  w  as  never  admitted  as  a  party.  He  had  the  right 
to  come  in  as  a  co-complainant  with  Hamlin.  That  he  did  not  do. 
His  appeal  must  be  dismissed.  The  decree  of  the  circuit  court  in- 
volved by  the  appeal  of  the  Toledo,  St.  Louis  &  Kansas  City  Railroad 
Company  apd  those  joined  with  it  is  affirmed.  The  appeal  of  Hamlin 
and  others,  from  so  much  of  the  foreclosure  decree  as  subjected  the 
railroad,  if  purchased  by  the  preferred  shareholders,  to  a  lien  in  be- 
half of  creditors  who  should  not  establish  their  claims  in  the  pending 
creditors'  suit,  is  sustained,  and  the  decree  of  foreclosure  modified 
80  as  to  limit  such  lien  to  such  debts  as  shall  be  established  in  the  ad- 
ministrative suit.  The  costs  of  the  Hamlin  appeal  will  be  paid  by 
the  receiver. 

NOTE. 

Supplementary   and  Ancillary  Proceedings   and   Relief  in  Federal 

Courts.^ 

1.  In  Oeneral, 

[a]  (U.  S.  C.  C.  Ind.  1868)  The  federal  court  wm  retain  Jurisdiction  of  an  ac- 
tion, once  acquired,  to  give  remedy  to  all  Intervening  and  conflicting  rights.— 
Barth  V.  Makeever,  Fed.  Cas.  No.  1,069  [4  Biss.  206]. 

2,  Citizenship  of  Parties. 

[a]  (U.  S.  C.  C.  A.  6th  Circuit,  1895)  In  a  dependent  or  ancillary  suit  in  a 
federal  court,  a  party  may  be  brought  In  by  compulsory  process,  though  his 
citizenship  Is  such  that  it  would  defeat  the  jurisdiction  if  it  depended  on 
dlYerse  citizenship.— Compton  v.  Jesup,  15  0.  C.  A.  397,  68  Fed.  263. 

[b]  (U.  C.  C.  C.  Ark.  1868)  The  fact  that  the  parties  plaintiff  and  defendant 
to  a  cross  bill,  or  some  of  them,  are  citizens  of  the  same  state,  will  not  prevent 
its  being  sustained  in  the  federal  court,  where  necessary  to  prevent  Injustice; 
and  defendants,  as  parties  to  the  original  bill,  are  subject  to  the  jurisdiction 
of  the  court.— Schenck  v.  Peay,  Fed.  Cas.  No.  12,450  [Woolw.  175]. 

[c]  (U.  S.  C.  C.  Mass.  1878)  Where  a  suit  is  auxiliary  to  one  previously  com- 
menced and  still  pending  between  citizens  of  different  states.  It  is  no  objection 
to  the  jurisdiction  that  the  parties  are  citizens  of  the  same  state.— Stone  v. 
Bishop,  Fed.  Cas.  No.  13,482  [4  Cliff.  593]. 

^.  Possession  of  Subject-Matter — Foreclosure  and  Insolvency  Proceedings. 

[a]  (U.  S.  Sup.  1890)  A  federal  court  having  jurisdiction  and  possession, 
through  Its  receiver,  of  aU  the  property  of  a  railroad  company,  thereby  acquires 
Jurisdiction  of  a  subsequent  suit  to  foreclose  a  mortgage  on  the  same  property, 
irrespective  of  the  citizenship  of  the  parties  thereto,  and  may  enter  therein  a 
binding  decree  of  foreclosure  and  sale.- Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v. 
Texas  Cent.  Ry.  Co.,  11. Sup.  Ct  61,  137  U.  S.  171. 

[b]  (U.  S.  C.  C.  A.  6th  Circuit,  1896)  While  property  is  held  in  the  possession 
of  a  federal  court,  and  thereby  withdrawn  from  the  jurisdiction  of  state 
oonrta,  such  federal  court  has  jurisdiction  to  entertain  a  suit  in  relation  to 
such  property,  without  regard  to  the  citizenship  of  parties.- Compton  v.  Jesup, 
15  C.  C.  A.  397,  68  Fed.  263. 

[c]  (U.  S.  C.  C.  A  5th  Circuit,  1896)  The  possession  by  the  court,  in  which  a 
foreclosure  suit  Is  pending,  of  the  fund  applicable  to  the  payment  of  the  bonds 
«ecured  by  the  mortgage  under  foreclosure,  Is  sufficient  to  authorize  it  to  enter- 

•1  Ancillary  jurisdiction  as  affected  by  citizenship  of  parties,  see  note  to  Shipp 
V.  WiUiams,  10  C.  C.  A.  2C0. 
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tain  the  petition  of  the  claimants,  asserting  a  mortgage  lien  upon  such  bonds. 
—Trust  Co.  V.  Carter,  24  C.  C.  A.  73,  78  Fed.  225. 

[d]  (U.  S.  C.  C.  A.  6th  Circuit,  1897)  The  fact  that  the  circuit  court  has  pos- 
session of  all  the  assets  of  an  insolvent  corporation,  for  the  purpose  of  wlndlnij 
up  its  affairs,  in  a  suit  pending  in  such  court,  gives  it  jurisdiction  to  entertiiin 
a  petition,  ancillary  to  such  suit,  against  a  debtor  of  the  coriwration,  to  ascer- 
tain and  enforce  payment  of  his  debt,  without  regard  to  the  citizenship  of  tlie 
parties  or  the  amount  in  controversy.— Peck  v.  Klliott,  24  C.  C.  A.  423,  79 
Fed.  10. 

[e]  (U.  S.  C.  C.  Ga,  1894)  When  a  United  States  circuit  court  has  jurisdic- 
tion, generally,  of  a  controversy,  by  reason  of  the  parties  being  citizens  of 
different  states,  it  can  entertain  a  suit  for  the  foreclosure  of  a  mortga^  oa 
land  within  the  district  for  which  it  sits,  and.  In  such  suit,  can  entertain  and 
determine  such  pertinent  questions  as  are  necessary  to  give  the  complainant 
perfect  and  full  relief,  including  the  question  of  the  superiority  of  an  alleged 
prior  mortgage  held  by  a  defendant,  although  neither  complainant  nor  all  tbe 
defendants  are  residents  of  the  district.— Kuhn  v.  Morrison,  75  Fed.  81. 

[f]  (U.  S.  C.  C.  Neb.  1896)  A  suit  against  a  street-railway  company  to  col- 
lect a  paving  tax  assessed  against  it  under  its  contract  with  the  city  cannot 
be  removed  into  a  federal  court  merely  because  the  property  of  the  company 
is  in  possession  of  that  court  in  another  suit  for  the  foreclosure  of  a  mort- 
gage thereon.— City  of  Lincoln  v.  Lincoln  St.  Ry.  Co.,  77  Fed.  658. 

[g]  (U.  S.  C.  C.  N.  Y.  1897)  A  federal  court  having  possession,  tiirough  its 
receiver,  of  the  mortgaged  property,  has  jurisdiction  of  a  suit  to  foreclose  the 
mortgage,  regardless  of  the  citizenship  of  the  parties.— Fish  y.  Railroad  Co^ 
79  Fed.  131. 

[h]  (U.  S.  0.  C.  Ohio,  1897)  A  federal  court  has  ancillary  jurisdiction  of  a 
mortgage  foreclosure  suit,  irrespective  of  the  citizenship  of  the  parties,  where 
aU  the  pr<H)erty  affected  is  already  in  its  possession  through  its  receiver  in 
another  suit.— Continental  Trust  Co.  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.,  82  Fed. 
642. 

[i]  (U.  S.  C.  C.  N.  C.  1899)  WTiere  a  federal  court  has  taken  possession  of 
the  property  of  an  insolvent  corporation  for  distribution  among  creditors,  it 
may,  in  its  discretion,  remove  to  itself  suits  pending  against  the  corpora tioD 
in  the  state  courts,  and  affecting  the  property,  by  virtue  of  its  jurisdiction 
to  administer  the  same  and  as  incident^  thereto,  without  regard  to  whether 
or  not  it  would  have  had  jurisdiction  of  the  suit— Rice  v.  Water  Co.,  91  Fed. 
433. 

4.  Actions  by  and  against  Receivers. 

[a]  (U.  S.  Sup.  1895)  The  circuit  court  has  jurisdiction  in  a  general  creditors* 
suit  properly  pending  therein,  for  the  collection  and  distribution  of  the  assets 
of  an  insolvent  corporation,  to  hear  and  determine  an  ancillary  suit  Instituted 
In  the  same  cause  by  its  receiver,  in  accordance  with  its  order,  against  debtor* 
of  such  corporation,  so  far  as  in  said  suit  the  receiver  claims  the  right  to  re- 
cover from  any  one  debtor  a  sum  not  exceeding  $2,000.— White  v.  Ewing.  15 
Sup.  Ct.  1018,  159  U.  S.  36. 

[b]  (U.  S.  C.  C.  A.  6th  Circuit,  1896)  A  federal  court  which  has  possession  of 
property  by  receivers,  and  is  engaged  in  administering  the  trusts  pertaining 
to  it,  must  take  jurisdiction  of  any  claim  by  any  one  whose  interests  would 
be  injuriously  affected  by  the  action  of  the  court  in  dealing  with  the  property 
and  administering  the  trust.— Blake  v.  Coal  Co.,  22  C.  .C.  A.  430,  76  Fed,  624. 

[c]  (U.  S.  C.  C.  Wash.  1896)  A  suit  in  equity,  brought  by  the  receiver  of  an 
insolvent  corporation,  appointed  by  a  federal  court,  against  the  subscribers  to 
the  stock  of  the  corporation,  to  collect  the  balances  due  on  their  subscriptions. 
Is  within  the  jurisdiction  of  such  federal  court  in  equity,  as  an  ancillary  salt, 
without  regard  to  the  citizenship  of  the  parties,  or  the  adequacy  of  the  remedy 
at  law.— Bausman  v.  Denny,  73  Fed.  69. 

[d]  (U.  S.  C.  C.  Wash.  1896)  When  a  federal  court,  by  the  appointment  of  a 
receiver,  has  assumed  exclusive  control  of  the  operation  and  management  of 
a  railroad,  a  proceeding  to  require  the  receiver  by  mandamus  to  comply  with  a 
state  statute  requiring  the  weighing  of  cars  loaded  with  lumber  is  subordinate 
and  ancillary  to  the  suit  in  which  the  receiver  was  appointed,  and,  as  soch, 
within  the  Jurisdiction  of  the  federal  court,  and  removable  thereto  if  com- 
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menced  in  a  state  court.— State  of  Washington  v.  Northern  Pac.  R.  Co.,  75  Fed. 
533. 

[e]  (U.  S.  C.  C.  Wash.  189C)  An  action  against  a  receiver  appointed  by  a  fed- 
eral circuit  court,  grooving  out  of  the  transactions  of  the  receiver  or  his  em- 
ploy^ being  ancillary  to  the  suit  in  which  the  receiver  was  appointed,  is 
withUi  the  jurisdiction  of  that  court,  regardless  of  the  citizenship  of  the  par- 
ties, the  nature  of  the  controversy,  or  the  amount  involved.— Carpenter  v. 
Bailroad  Co.,  75  Fed.  850. 

[f]  (U.  S.  C.  C.  Cal.  1897)  A  suit  by  or  against  a  receiver  of  a  federal  court 
In  the  course  of  the  winding  up  of  a  corporation  Is  ancillary  to  the  main  suit, 
x]Dd  i»  cognizable  in  the  same  court,  regardless  of  the  amount  in  controversy. 
— I^nning  v.  Osborne,  79  Fed.  C57. 

^.  Intervention  or  Injunction. 

[a]  (U.  S.  C.  C.  A.  8th  Circuit,  1896)  The  federal  circuit  court,  having  Juris- 
diction of  an  action,  and  the  custody  or  control  of  the  fund  or  property  in  con- 
troversy, may  entertain  a  petition  of  intervention,  and  try  the  Issues  thereon, 
without  regard  to  the  citizenship  of  the  parties  in  the  main  action,  or  to  the 
amount  In  controversy  under  the  petition.— Institution  v.  Miles,  22  C.  O.  A. 
152,  76  Fed.  252. 

lb]  (U.  S.  C.  C.  A.  8th  Circuit,  1897)  B.  and  others  filed  Intervening  petitions, 
in  suits  pending  in  the  United  States  circuit  court  for  the  winding  up  of  cer- 
tain railroad  properties,  claiming  a  fund  In  the  hands  of  the  O.  Trust  Co. 
Held  that,  notwithstanding  B.  and  his  associates  and  the  C.  Trust  Co.  were  citi- 
zens of  the  same  state,  as  the  making  of  the  order  sought  for  was  properly 
incident  to  granting  full  relief  in  the  pending  suits,  and  as  the  C.  Trust  Co. 
was  a  mere  depositary  of  the  fund,  having  no  valid  claim  against  it,  the 
court  had  jurisdiction  to  direct  payment  of  the  fund  to  B.  and  his  associates.— 
Trust  Co.  V.  Benedict,  24  C.  C.  A.  56,  78  Fed.  198. 

[c]  (U.  S.  C.  C.  A.  7th  Circuit,  1897)  A  bill  to  enjohi  the  prosecution  of  a  cred- 
itors' suit  pending  in  the  same  court  is  ancillary  to  such  suit,  and  jurisdiction 
does  not  depend  on  the  diverse  citizenship  of  the  parties.— Bradshaw  v.  Bank, 
26  C.  C.  A.  673,  81  Fed.  902. 

[d]  (U.  S.  C.  C.  A.  5th  Circuit,  1898)  A  suit  to  stay  an  action  on  the  law  side 
of  the  court  for  recovery  of  lands,  and  to  reform  a  deed  thereto,  is  an  ancillary 
suit,  and  the  court  has  jurisdiction  without  regard  to  the  amount  in  controversy. 
-Hill  V.  Kuhlman,  31  C.  C.  A.  87,  87  Fed.  498. 

[e]  (U.  S.  C.  C.  N.  Y.  1855)  A  suit  in  equity  to  stay  proceedings  at  law  pend- 
ing in  a  federal  court  may  be  maintained  In  such  court  without  regard  to  the 
citizenship  or  alienage  of  the  parties.-*-St.  Luke's  Hospital  v.  Barclay,  Fed. 
Cas.  No.  12,241  [3  Blatchf.  259]. 

\f]  (U.  S.  C.  C.  Iowa,  1887)  Where  a  circuit  court  of  the  United  States  has 
jorisdiction  of  a  suit  to  foreclose  a  chattel  mortgage,  it  may  entertain  a  cross 
bill  in  such  suit,  filed  by  a  party  who  hitervenes,  and  claims  to  be  the. owner 
of  a  part  of  the  property,  although  such  party,  by  reason  of  his  citizenship 
being  the  same  as  that  of  defendant,  could  not  have  originated  the  suit.— 
Osborne  v.  Barge,  30  Fed.  805. 

fg]  (U.  S.  C.  C.  Cal.  1897)  The  circuit  court  cannot  take  jurisdiction  of  an 
intervention  in  a  merely  personal  action,  in  which  no  fund  has  come  into  the 
possession  of  the  court,  by  one  who  is  a  citizen  of  the  same  state  as  the  party 
against  whom  his  complaint  is  directed.— Seligman  v.  City  of  Santa  Rosa,  81 
Fed.  524. 

[h]  (U.  S.  C.  C.  Cal.  1897)  A  bill  in  equity  filed  in  the  circuit  court  against 
the  parties  to  an  action  at  law,  which  has  proceeded  to  judgment  in  said  court, 
to  enjoin  the  enforcement  of  such  judgment,  and  for  permission  to  the  com- 
plainant to  intervene  hi  said  action  and  set  up  a  defense,  is  ancillary  to  the 
ori^nal  action,  so  far  as  the  question  of  jurisdiction  is  concerned,  and  may  be 
maintained  without  regard  to  diversity  of  citizenship.— McDonald  v.  Seligman, 
SI  Fed.  753. 

[11  lU.  S.  C.  C.  Cal.  1898)  A  bill  filed  in  a  circuit  court  to  enjoin  the  further 
prosecution  of  an  action  at  law  pending  therein  is  ancillary  to  the  law  action, 
and  the  court  has  jurisdiction  without  regard  to  the  citizenship  of  the  parties. 
— Widaman  v.  Hubbard,  88  Fed.  806. 
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6,  Proceedings  on  Judgments. 

[a]  (U.  S.  C.  C.  A.  5th  Circuit,  1894)  A  biU  filed  to  carry  out  a  decree,  in  a 
former  suit,  establishing  a  partnership,  by  which  new  parties  are  broagiit  in 
and  new  matter  charged  as  a  basis  of  relief,  is  not  a  supplemeDtal  or  andUaij 
bill,  of  which  jurisdiction  can  be  entertained  without  regard  to  the  citlxensliip 
of  the  parties.— Phosphate  Co.  v.  McKibben,  13  C.  C.  A.  36,  65  Fed.  529. 

[b]  (U.  S.  C.  C.  Me.  1827)  A  biU  in  equity  to  enjoin  a  judgment  of  the  drcnit 
court,  brought  in  such  court,  is  not  an  original  suit  (Act  1789,  §  11);  and  it  it 
immaterial  that  the  original  plaintiff  is  a  resident  and  citizen  of  another  state. 
— Dimlap  V.  Stetson,  Fed.  Cas.  No.  4,164  [4  Mason,  349]. 

[c]  (U.  S.  C.  C.  Ark.  1846)  A  bill  to  enjoin  a  judgment  in  the  circuit  court 
is  not  considered  an  original  bill  between  the  same  parties,  as  at  law,  hat  is 
growing  out  of,  and  as  auxiliary  to,  the  suit  at  law.— Williams  v.  Byrne,  Fed. 
Cas.  No.  17,718  [Hempst.  472]. 

[d]  (U.  S.  0.  C.  Ark.  1846)  There  is  no  jurisdiction  to  entertain  a  blU  to 
enjoin  a  judgment  at  law  in  the  circuit  court,  brought  by  a  citizen  of  Ten- 
nessee, not  a  party  to  the  judgment,  against  a  citizen  of  Mississippi,  the 
plaintiff  in  the  judgment.— Williams  v.  Byrne,  Fed.  Cas.  No.  17,718  [HempsL 
472]. 

[e]  (U.  S.  C.  C.  Ark.  1846)  But  if  other  parties  are  introduced,  and  different 
interests  involved,  it  Is  to  that  extent  an  original  bill,  and  the  jnrisdkti<« 
of  the  court  must  then  depend  on  the  citizenship  of  the  parties,  and  one  of 
the  parties  must  be  a  citizen  of  the  state  where  the  suit  is  brought— WiUiams 
V.  Byrne,  Fed.  Cas.  No.  17,718  [Hempst.  472]. 

[f]  (U.  S.  D.  C.  Mass.  1859)  The  court  has  jurisdiction  of  all  proceedings 
consequent  upon  the  judgment  to  obtain  satisfaction,  for  the  suit  is  not  ter- 
minated until  satisfaction.— Campbell  v.  Hadley,  Fed.  Cas.  No.  2,358  [1  Spr. 
470]. 

[g]  (U.  S.  C.  C.  Ohio,  1862)  A  creditors'  bill,  filed  to  obtain  satisfaction  of  a 
judgment  at  law  rendered  In  the  same  court,  is  not  an  original  action,  irre- 
spective of  parties.— Babcock  v.  Millard,  Fed.  Cas.  No.  699. 

[h]  (U.  S.  C.  C.  Iowa,  1871)  The  federal  court  has  jurisdiction  of  a  biU  fikd 
by  defendant  in  a  judgment  rendered  therein  against  an  assignee  of  plaintilf. 
to  set  aside  such  judgment  for  fraud,  though  both  parties  are  citizens  of  the 
same  state.— O'Brien  County  v.  Brown,  Fed.  Cas.  No.  10,399  [1  DiU.  588]. 

[i]  (U.  S.  C.  C.  Tenn.  1876)  The  federal  court  has  jurisdiction  of  all  qnes- 
tlons  arising  in  the  course  of  the  levy  and  collection  of  a  tax  directed  by  it  U> 
be  made  by  a  municipality  to  enforce  its  judgment.— Brooks  v.  Memphis,  Fed. 
Cas.  No.  1,954. 

[j]  (U.  S.  C.  C.  Mo.  1896)  Scire  facias  to  revive  a  judgment  in  a  federal  court 
being  an  ancillary  proceeding,  the  court  has  jurisdiction,  even  though  the  par- 
ties are  citizens  of  the  same  state.— Wonderly  v.  Lafayette  County,  77  Fel 
665. 

[k]  (U.  S.  C.  C.  Cal.  1896)  A  suit  to  restrain  a  decree  entered  In  another 
equity  suit  in  the  same  court  may  be  sustained  in  a  federal  court,  although  all 
parties  are  citizens  of  the  same  state,  as  it  is  not  an  original  suit,  but  por^ 
ancillary  and  supplementary  to  the  previous  one.— Broad  is  v.  Broadls,  86  Fel 
951. 

7.  Proceedings  on  Bonds. 

Fa]  (U.  S.  C.  C.  A.  8th  Circuit,  1893)  On  the  expiration  of  a  stay  bond  the 
lands  of  the  surety  were  sold  to  satisfy  the  judgment,  as  allowed  by  the  Ne- 
braska statute,  but,  in  view  of  a  threatened  appeal  by  the  surety,  the  judg- 
ment creditor  was  required,  as  a  prerequisite  to  obtaining  the  money,  to  gire 
a  bond  conditioned  for  repayment  thereof  "in  case  the  order  confirming:  tiie 
sale  is  reversed  by  the  supreme  court  of  the  United  States."  No  appeal,  how- 
ever, was  taken,  but  the  purchaser  of  the  land  brought  ejectment  to  recover 
it  of  the  stay  bondsman,  and  the  supreme  court  of  the  United  States  held 
that  the  Nebraska  statute  did  not  apply,  and  the  sale  was  void.  Thereupon 
the  court  ordered  the  judgment  creditor  to  repay  the  money  into  court,  and  as- 
signed the  redelivei-y  bond  to  the  purchaser  of  the  land.  The  order  was  not 
complied  with,  and  thereafter  the  purchaser  filed  a  petition  on  the  bond  In 
the  same  court.    Held,  that  this  proceeding  was  merely  auxiliary  to  the  former 
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suit,  and  the  federal  court  had  Jurisdiction,  irrespective  of  the  citizenship  of  the 
parties  or  the  amount  In  controversy.— I^mb  v.  Ewlng,  4  C.  C.  A.  320,  54  Fed. 
269. 

[b]  (T.  S.  C.  C.  IlL  1877)  The  federal  circuit  court  has  Jurisdiction  of  a  suit 
upon  a  supersedeas  bond  given  in  that  court,  independent  of  the  citizenship  of 
the  parties.— Sejmour  v.  CJonstruction  Co.,  Fed.  Cas.  No.  12,089  [7  Blss.  4C0). 

8.  Enforcing  Liability  for  Costs.  ^ 
[a]  (XJ.  S.  C.  C.  A.  1st  arcuit,  1896)    A   writ  of  scire   facias   to  enforce   the 

liability  for  costs  of  the  indorser  of  a  writ  is  an  ancillary  proceeding,  and  may 
be  entertained  in  a  federal  court,  without  regard  to  the  citizenship  of  parties 
or  amount  In  controversy.— Washburn  v.  Palace-Car  Co.,  21  C.  C.  A.  598,  76 
Fed.  1005,  affirming  (1895)  66  Fed.  790. 

9.  Suit  to  Set  Aside  Conveyance. 

[a]  (U.  S.  C.  C.  Pa.  1886)  Pending  a  suit  In  equity  brought  by  assignees  In 
bankruptcy  to  set  aside  a  conveyance  alleged  to  have  been  made  by  the  bank- 
rupt hi  fraud  of  creditors,  a  creditor  to  whom  the  assignees  have,  under  order 
of  court,  conveyed  the  bankrupt's  title,  may  file  a  bill  in  the  cause  in  the 
nature  of  a  supplemental  bill,  although  a  citizen  of  the  same  state  as  defend- 
ants,—Miller  V.  Rogers,  29  Fed.  401. 

[b]  (U.  S.  C.  C.  Pa.  1886)  In  such  a  case,  while  a  bill  to  obtain  the  benefit 
of  a  depending  suit  by  a  party  who  acquired  the  plaintiffs'  title  by  transfer 
from  them  pendente  lite  may  be  technically  and  to  some  intents  an  original 
bill,  It  is  essentially  supplementary.  Such  bill  is  not,  in  a  proper  sense,  the 
commencement  of  an  original  suit,  but  is  rather  the  mere  continuation  of  the 
former  suit.— Miller  v.  Sogers,  29  Fed.  401. 

to.  Proceedings  in  Other  Courts. 

[al  (U.  S.  C.  C.  W.  Va.  1889)  A  suit  was  brought  In  the  United  States  circuit 
court  for  Ohio  for  the  foreclosure  of  a  mortgage  on  defendant's  railroad,  which 
extends  through  Ohio  and  West  Virginia,  After  the  appointment  of  a  re- 
ceiver In  that  suit,  complainant  filed  a  bill  termed  an  ''ancillary  bill,"  In  the 
United  States  circuit  court  for  West  Virginia,  reciting  the  proceedings  in  the 
first  suit,  and  exhibiting  a  copy  of  the  bill  therein,  and  praying  the  coiut  to 
take  "ancillary  Jtuisdlction"  and  furnish  such  relief  as  might  be  necessary  to 
accomplish  the  purposes  of  the  first  suit,  "and  for  such  other  and  further  re- 
lief as  the  nature  of  the  case  may  require,"  etc.  Held,  that  the  bill  should  be 
dismissed.  If  the  aid  of  the  court  in  West  Virginia  Is  desired  in  enforcing  the 
mortgage.  It  must  be  Invoked  by  an  Independent  suit— Mercantile  Trust  Co.  v. 
Ivanawha  &  O.  Ry.  Co.,  39  Fed.  337. 

[b]  (U.  S.  C.  C.  Ga.  1894)  The  duty  of  a  court  in  which  proceedings  are 
pending,  ancillary  to  proceedings  in  another  district,  for  the  foreclosure  of  a 
mortgage.  Is  only  to  consider  and  dispose  of  rights  and  liens  peculiar  to  its 
jurisdiction,  and  to  the  property  partlculariy  within  its  charge.— Clyde  v.  Rail- 
road Co.,  65  Fed.  336. 


(M  Fed.  213.) 

THE  BARNSTABLE. 

(Circuit  Court  of  Appeals,  First  Circuit.     May  11,  1899.) 

No.  249. 

Shipping— Construction  of  Charter  Party— Risk  of  Collision. 

A  provision  of  a  charter  party  that  "the  owners  shall  pay  for  Insur- 
ance on  the  vessel,"  to  be  given  any  effect  as  between  the  parties,  must  be 
construed  as  requiring  the  owners  to  insure  against  all  such  losses  as 
would  otherwise  fall  on  the  charterer;  and,  where  the  owners  failed  to 
procure  insurance,  they  made  themselves  insurers,  and  cannot  cast  upon 
the  charterer  the  burden  of  paying  damages  recovered  against  the  vessel 
for  collision,  against  which  they  might  have  insured. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

J.  Parker  Kirlin,  for  appellant. 
Charles  T.  Russell,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH,  Dia- 
trict  Judges. 

WrEBB,  District  Judge.  Little  need  be  added  to  the  careful  opinion 
of  the  district  judge  in  this  case  (84  Fed.  895),  which  is  a  case  of  con- 
tract between  the  owners  and  the  charterers  of  the  steamship  Barn- 
stable. There  can  be  no  controversy  as  to  the  terms  of  the  charter, 
for  it  is  in  writing  and  is  in  evidence.  The  difference  relates  to  the 
twenty-second  article  of  the  charter,  which  is  in  these  terms:  '*Tbe 
owners  shall  pay  for  the  insurance  on  the  vessel."  What  are  the  obli- 
gations imposed  by  this  provision  of  the  contract? 

In  argument  there  has  been  some  discussion  concerning  the  mutual 
relations,  under  the  charter,  between  the  parties.  The  owners  con- 
tend that  the  charterers  were  bailees,  and  held  to  all  the  liability  of 
bailees,  and  this  contention  the  charterers  controvert.  We  do  not 
tiiink  that  the  determination  of  that  question  will  aid  in  the  deci- 
sion of  the  case;  for  whether  or  not,  in  the  full  and  strict  sense,  the 
charterers  were  bailees,  they  would  be,  independently  of  this  insur- 
ance clause,  chargeable  with  some  of  the  risks  of  the  ship,  while  the 
owners  would  bear  others.  Assumption  by  the  owners  of  insurance 
against  risks  affecting  themselves  alone  would  be  of  no  advantage 
to  the  charterers,  who  would,  in  no  event,  be  answerable  for  losses 
arising  from  such  risks,  and  had  no  interest  in  insurance  against  snch 
losses.  The  insertion  of  this  clause  in  the  charter  has  no  meaning 
unless  it  be  to  make  such  insurance  as  would  profit  the  charterers, 
which  could  only  be  effected  by  insurance  against  losses  which  would 
fall  upon  them,  against  all.  risks  attaching  to  them.  This  insurance 
clause  must  have  been  intended  for  their  protection,  and  could  have 
been  understood  by  them  in  no  other  way,  and  the  agreement  of  the 
owners  was  not  to  partially,  but  wholly,  protect  them,  and  to  re- 
lieve them  of  the  expense  of  insuring  themselves.  In  effect,  it  said  to 
the  charterers:  "Your  only  responsibility  will  be  to  pay  the  hire  «' 
the  ship;  all  other  things  shall  be  our  care  and  at  our  charge."  If, 
having  so  agreed,  they  chose  to  take  the  hazard  of  loss,  and  to  save 
the  cost  of  a  policy,  they  made  themselves  insurers,  and,  after  the 
loss,  cannot  throw  it  upon  the  charterers.  The  decree  of  the  district 
court  is  affirmed,  with  interest,  and  the  costs  of  this  court  are  ad- 
judged to  the  Boston  Fruit  Company,  appellee. 
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(94  Fed.  214.) 

ULSTER  S.  S.  CO..  Limited,  v.  CAPE  FEAR  TOWING  &  TRANSPORTATION 

CO.  et  al. 

(Circuit  Court  of  Appeais,  Fifth  Circuit    Marcli  28,  1899.) 

No.  744. 

L  Saltage— Services. 

Services  of  tugs  in  towing  a  steamer  from  an  offshore  sand  bar,  on 
which  she  bad  grounded,  in  connection  with  their  carrying  out  the  steam- 
er's anchors  to  enable  her  to  assist  in  getting  ofT  the  bar,  are  in  the 
nature  of  salvage  services,  authorizing  compensation  on  that  basis. 

1  Same— Compensation. 

An  allowance  of  $13,000  for  salvage  services  In  getting  a  steamer  off  a 
sand  bar  should  be  reduced  50  per  cent.,  though  the  steamer  was  worth 
$300,000,  the  value  of  the  tugs  employed  being  only  $18,000,  all  the  serv- 
ices being  rendered  under  the  direction  and  control  of  the  master  of  the 
steamer,  the  real  services  which  put  her  afloat  being,  in  the  main,  ren- 
dered by  herself,  operated  by  the  master  and  crew,  it  appearing  probable, 
the  good  weather  continuing,  that  without  the  services  of  the  tugs  the 
master  would  have  successfully  floated  her  through  the  use  of  his  own 
crew  and  appliances,  no  risk  being  incurred  by  the  salvors,  and  the  tugs 
being  exposed  to  no  danger,  the  skill  shown  in  rendering  the  services 
being  of  the  ordinary  kind,  the  labor  being  the  ordinary  employment  of 
the  tugs  and  persons  engaged,  the  time  employed  being  less  than  a  day, 
and  it  appearing  that  extraordinary  awards  were  given  by  the  decree  to 
memt)ers  of  the  crews  of  the  tugs,  such  as  $300  to  cooks  and  firemen,  who 
performed  no  services  out  of  their  usual  routine,  and  whose  wages  were 
$1  a  day.i 

1  Same— Allowance  to  Crews. 

Where  salvage  services  which  occupied  less  than  a  day  are  of  the  low- 
est order,  and  the  crews  of  the  tugs  perform  only  services  in  the  ordinary 
course  of  employment,  the  award  to  them  should  not  be  more  than  two 
months*  pay. 

Appeal  from  the  District  Coort  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

On  September  24,  1897,  at  7:20  a.  m.,  the  British  steamship  Torr  Head, 
bound  on  a  voyage  from  New  Orleans  to  Belfast,  drawing  about  25  feet  of  ' 
water  astern,  grounded  on  the  Frying  Pan  Shoals  off  the  coast  of  North  Caro- 
lina, near  the  mouth  of  Cape  Veav  river,  between  five  and  six  miles  inside  of 
the  light-ship  there  stationed,  and  about  a  mile  east-northeast  from  th*e  black 
buoy.  She  had  been  swept  out  of  her  course  about  40  miles  by  an  abnormal 
setting  of  the  Gulf  Stream  to  the  south  and  west,  caused  by  a  hurricane  that 
had  passed  over  the  locality  a  day  or  two  before.  Frying  Pan  Shoals  are  de- 
scribed in  the  United  States  Coast  Pilot  as  especially  dangerous  to  navigation 
"on  account  of  the  great  distance  they  make  out  from  the  shore,"  and  **ou 
account  of  their  distance  from  the  land,  and  the  strong  tidal  currents  which 
set  across  them  in  strong  winds."  They  are  said  to  consist  "generally  of  sand, 
shifting  to  some  extent  with  every  gale."  At  the  time  of  this  mishap  the 
weather  was  fine,  the  barometer  high,  and  the  sea  smooth.  The  weather  re- 
mained fine,  with  light  breezes,  the  whole  of  the  24th  and  ^th.  The  ship 
grounded  without  any  noticeable  shock.  About  three  years  before  this,  the 
ship  Valedo,  310  feet  long,  drawing  21.6,  grounded  in  the  same  way,  and  at 
about  the  same  spot,  and  got  off  without  assistance  and  without  injury  by 
turning  herself  aroimd  with  her  anchors.  When  the  Torr  Head  grounded, 
soundings  were  immediately  taken  around  the  ship,  and  30  feet  of  water  was 
found  over  the  stem,  shoaling  gradually  to  25  feet  amidships,  22.6  at  the  break 

lAs  to  salvage  awards  in  federal  courts,  see  note  to  The  Lamiuj?ton,  30 
O.  C.  A  280. 
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of  the  forecastle,  and  24  over  the  stem.  The  character  of  the  bottom  was 
examined,  and  found  to  be  soft  sand.  There  was  deep  water  both  abetd 
and  astern  of  the  ship.  Attempt  was  made  to  back  her  ofT  by  flUhig  the  after 
water  tanl^s,  and  shifting  cargo  from  forward  aft,  so  as  to  put  the  Teasel  by 
the  stern,  and  by  going  astern  with  the  engine;  but  this  did  not  succeed. 
While  these  operations  were  going  on,  the  steam  tug  Jacob  Brandow.  about 
9:30  a.  m.,  came  alongside,  and  oflfered  assistance,  which  was  refused.  Abont 
11:30  a.  m.  the  assistance  of  that  tug  was  engaged,  with  the  understanding 
that  the  amount  of  compensation  to  be  paid  was  to  be  settled  by  arbitration; 
and  the  tug  took  a  stern  line  to  help  pull  the  ship  off.  The  captain  of  tbe 
Torr  Head  understood  that  he  was  employing  them  for  a  towage  service. 
About  12.30  p.  m.  the  tug  Blanche  arrived,  with  a  salvage  crew  In  a  Ufeboat 
but  the  services  of  these  salvors  were  refused,  and  the  tug  Blanche  was 
engaged  on  the  same  terms  as  the  Brandow  to  take  a  line  and  tow  astern. 
About  3:30  p.  m.,  while  the  Brandow  and  the  Blanche  were  towing  astern,  t 
small  steam  tender,  called  the  Isabel,  came  out,  and  offered  her  assistance, 
and  she  was  engaged  to  run  out  the  starboard  anchor,  but  her  captain  consid- 
ered his  vessel  too  small  for  that  service,  and  she  was  told  to  take  a  line,  and 
tow  astern  with  the  other  tugs.  This  towing  astern  by  the  three  tugs  contin- 
ued until  5  p.  m.,  with  little  or  no  result.  The  captain  pf  the  Torr  Head  tben 
ordered  the  tugs  to  stop  towing,  and  to  go  forward,  and  run  the  steamship's 
starboard  anchor  out,  broad  oflP  on  tlie  starboard  bow,  which  the  tugs  Brandov 
and  Blanche  proceeded  to  do,  and  about  (5:30  p.  m.  got  out  the  anchor  and  about 
40  fathoms  of  chain.  The  three  tugs  were  then  set  to  towing  on  the  starboard 
bow,  and  strain  was  put  on  the  anchor  by  the  ship's  steam  windlass.  The 
result  was  that  in  an  hour's  time  the  ship  was  moved  about  70  feet  and  wis 
turned  almost  entirely  around;  i.  e.  about  124  degrees,  or  from  N.  5i>  E..  to  8. 
This  brought  the  starboard  anchor  close  under  the  forefoot  of  the  ship.  The 
captain  of  the  Torr  Head  then,  about  7:30  p.  m.,  asked  the  tugs  Blanche  and 
Brandow  to  run  the  starboard  anchor  out  straight  ahead,  in  order  that  he 
might  heave  it  tight,  so  as  to  keep  the  ship  from  moving  further  on  shore,  and 
80  that  he  might  jettison  some  molasses.  This  the  tugs  refused  to  do,  and 
then  quit  work,  saying  they  would  come  back  the  next  tide.  The  captain  says 
they  gave  as  a  reason  for  this  refusal  that  the  ship  was  all  right,  and  to  no 
danger.  He  testifies  that  he  begged,  and  almost  beseeched,  them  to  run  thH 
anchor.  They  gave  as  their  reason  for  this  refusal  that  they  thought  it  was 
an  obstruction  to  the  vessel  in  the  iMJsitlon  she  was  In.  When  the  tugs  quit 
work  and  left,  the  anchors  were  dropped  under  the  forefoot  of  the  ve«H 
and  the  crew  was  sent  to  supper.  The  tug  Isabel  lay  near  the  ship.  The  wif 
Blanche  went  off  a  mile  or  two,  and  anchored.  The  tug  Jacob  Brandow  went 
off  towards  Wilmington,  with  the  lifeboat  In  tow,  to  take  the  occupants  ashore. 
At  8:45  p.  m.,  after  supper,  the  crew  began  to  Jettison  cargo,— staves  and  mo- 
lasses,—which  Jettison  continued  until  10  p.  m.  At  this  time  the  tug  Blanche 
came  back,  and  offered  the  services  of  a  pilot,  which  were  refused.  Sound- 
ings were  made  at  dead  low  water,  at  9:30  p.  m.,  around  the  ship,  and  deep 
water'  was  found  ahead,  and  21  feet  amidships.  About  11  p.  m.  tbe  tn^ 
Blanche  came  back  again,  and,  after  some  dllticulty,  and  protests  that  she 
was  not  strong  enough,  was  persuaded  to  run  the  anchor  straight  out  ahead, 
with  30  fathoms  of  chain.  In  this  work  the  Isabel  helped  her.  The  ship  then 
heaved  tight  on  this  chain,  and  commenced  to  pump  out  her  tanks  to  lighten 
the  ship,  and  continued  to  jettison  cargo.  About  1  a.  m.  on  the  morning  of 
the  25th  the  tug  Brandow  came  back,  and  all  the  tugs  were  ordered  straight 
ahead  to  tow,  tlie  ship  meanwhile  working  her  engines,  and  putting  a  strain 
on  the  anchor  chain.  About  3:30  a.  m.  it  was  found  that  the  ship  was  moving* 
and  a  heavy  strain  was  put  on  the  anchor  chain.  About  4  a.  m.  the  anchor 
hove  home,  and  the  slilp's  head  began  to  fall  off  to  port.  The  tugs  were  then 
ordered  to  tow  on  the  starboard  bow.  At  4:15  a.  m.  the  ship  began  to  move 
ahead.  At  4:25  she  was  all  afloat,  and  at  4:30  a.  m.  the  ropes  were  east 
off,  and  the  ship  proceeded  on  her  way  to  Belfast,  the  captain  saying  to  the 
tugs  he  would  give  them  full  credit  for  all  they  had  done.  While  she  was 
aground,  she  **lay  easily,"  as  one  of  the  libelants  admits. 

It  is  claimed  in  the  libels  that  she  was  in  danger  of  being  hogged,  becanse 
she  was  aground  amidships;   but  the  testimony  is  that  she  was  water-borne 
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bow  and  stern  all  the  time,  and  was  never  at  any  time  in  any  such  danger. 
It  Is  further  claimed  that  she  was  pounding.  One  of  the  witnesses  for  libel- 
ants says  she  pounded  on  the  morning  of  the  ^th,  before  stie  was  hauled 
off,  but  that  he  was  not  aboard,  and  eonld  not  say  how  hard  she  pounded. 
Those  who  were  aboard  of  her  say  she  moved  slightly  and  easily  In  her  bed 
in  the  sand.  When  the  Torr  Head  reached  Belfast,  she  was  docked,  and  the 
only  hijury  she  suffered  from  this  grounding  was  the  denting  of  five  of  her 
plates,  which  were  taken  out,  rerolled,  and  put  back  in  position.  The  small 
damage  done,  as  thus  indicated,  to  a  ship  of  her  enormous  weight  and  length, 
shows  the  insignificance  of  the  pounding.  The  cargo  Jettisoned  was  10  tons 
of  staves  and  650  barrels  of  molasses,  weighing  about  200  tons.  The  Torr 
Head  is  453  feet  long,  of  5.910  gross  and  3,967  net  tonnage.  She  is  a  twin- 
screw  steel  ship,  launched  in  March,  1894,  and  cost,  new,  £80,000,  and  had 
been  three  years  in  service.  Figuring  her  annual  depreciation  at  7  per  cent., 
which  is  the  lowest  allowed,  as  the  master  testifies.  It  would  make  her  value 
at  that  time  about  £63,200.  or.  In  American  money,  $305,888.  This  is  the  only 
evidence  in  the  record  as  to  the  value  of  this  ship.  The  tug  Jacob  Brandow  Is 
a  wooden  vessel,  built  in  1874,  and  was  therefore  23  years  old  at  that  time. 
She  is  78  feet  long,  17  feet  beam,  8  feet  depth,  net  tonnage  32.69  tons,  with 
one  boiler  14  feet  long,  96  hiches  in  diameter  (allowance  of  steam  80  pounds 
per  square  inch),  and  one  condensing  engine  of  22^  inches  diameter  of  cylin- 
der and  2  feet  piston  stroke.  The  evidence  of  her  value  Is  that  libelants 
bought  her  for  $5,200  more  than  two  years  before  this  time.  She  had  on  this 
occasion  a  crew  of  six  men,— master,  mate,  engineer,  fireman,  cook,  and  deck 
hand.  The  tug  Blanche  is  an  iron  vessel,  built  in  1878,  and  was  therefore 
nineteen  years  old.  She  is  83  feet  long.  17.9  feet  beam,  10  feet  depth,  net 
tonnage  47.12  tons,  with  one  boiler  IIV2  feet  long  and  107  inches  in  diameter 
(allowance,  75  pounds  of  steam  to  the  sciuare  inch),  and  one  condensing  engine 
of  20  inches  diameter  of  cylinder  and  22  inches  stroke  of  piston.  The  evi- 
dence of  her  value  is  that  libelants  had  bought  her  three  years  prior  to  that 
date  for  $11,000.  She  had  a  crew  of  six.  the  same  as  the  Jacob  Brandow.  The 
tug  Isabel  is  a  small,  wooden  vessel  built  at  Buffalo,  on  Lake  Erie,  in  1891,. 
and  was  therefore  six  years  old  at  that  time.  Her  certificate  of  inspection 
does  not  give  her  dimensions,  but  states  that  she  is  of  13.32  net  tons  burden, 
has  one  boiler  9  feet  long,  of  75  and  88  oval  inches  in  diameter  (steam  allow- 
ance, 115  pounds  per  square  inch),  and  one  keel  condensing  engine  of  14 
inches  diameter  of  cylinder  and  16  inches  stroke  of  piston.  There  was  no  evi- 
dence adduced  as  to  her  value.  She  had  a  crew  of  five  persons,— master, 
mate,  engineer,  fireman,  and  cook.  The  value  of  the  salved  vessel,  exclusive 
of  cargo  and  freight,  now  involved  in  this  suit,  was  thei-efore  about  $3()6,(KK). 
of  the  salving  vessels  about  $18,000.  and  the  number  of  persons  on  the  ves- 
sels engaged  in  assisting  the  Torr  Head  17.  The  Torr  Head  touched  at  7:20 
a.  m.  on  September  24th,  and  went  on  her  voyage  4:30  a.  m.  September  25th, 
being  aground  about  21  hours.  The  tugs  worked  during  only  a  portion  of 
this  time.  The* Brandow  worked  from  11:30  a.  m.  to  7:30  p.  m.  on  the  24th, 
being  8  hours  on  that  day,  and  from  1  a.  m.  to  4:30  a.  ni.  on  the  25th,  being 
3%  hours  on  that  day;  or  a  total  of  11^^  hours.  The  Blanche  worked  from 
12:30  p.  m.  to  7 -.30  a.  m.  on  the  24th,  and  from  11  p.  m.  on  the  24th  to  4:30 
a.  m.  on  the  25th;  a  total  of  12%  hours.  The  Isabel  worked  from  3:30  p.  m. 
to  7-^  p.  m.  on  the  24th,  and  from  11  p.  m.  on  the  24th  to  4:30  a.  m.  on  the 
25th,  a  total  of  0\<2  hours.  With  the  exception  of  the  two  occasions  when 
the  anchor  was  towed  out.  once  by  the  Brandow  and  Blanche  and  once  by  the 
Blanche  and  Isabel,  the  work  consisted  of  taking  a  line  and  tugging  at  the 
Torr  Head.  All  of  this  work  was  done  In  fine  weather  and  smooth  sea,  and 
without  damage  or  particular  risk  of  person  or  property.  The  business  of 
these  boats  was  to  seek  towage  in  the  waters  where  they  were  working  on 
the  Torr  Head,  and  further  out  and  all  up  and  down  the  coast  for  40  miles, 
and  both  boats  and  crew  were  engaged  in  their  ordinary  vocations  during  the 
whole  time  of  this  service.  These  facts  appear  clearly  in  the  contest  made  in 
this  court  between  the  crews  and  the  owners  of  these  vessels  as  to  the  division 
of  the  award  l>etween  them.  None  of  the  crews  of  the  tugs  at  any  time  left 
their  own  vessels,  or  went  on  board  tlie  Torr  Head,  except  that  two  men 
paddled  around   the  Torr  Head  in  a  small  dory,  and  took  soundings.    The 
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tugs  at  all  times  were  acting  under  the  orders  and  directions  of  the  master 
of  the  Torr  Head,  who  had  sole  charge  and  direction  of  the  serriees  ren- 
dered.  The  two  tugs  Brandaw  and  Blanche  belong  to  the  same  owners,  the 
Cape  Fear  Towing  &  Transportation  Company.  The  tug  Isabel  is  owned  by 
John  L.  Grim.  .The  owners  of  these  tugs  filed  separate  libels  in  rem  for  sal- 
vage against  the  Torr  Head  when  she  returned  to  the  United  States  in  Novem- 
ber, 1897,  claiming  in  this  proceeding  salvage  not  only  on  the  vessel,  but  also 
on  her  cargo  and  freight.  Six  of  the  crew  of  these  vessel*— two  from  each— 
also  filed  a  separate  libel  in  rem,  making  similar  claim.  All  three  libels  were 
<;onsolidated. 

It  is  conceded  that  no  claim  can  be  made  in  this  present  cause  for  salvage 
•on  either  the  pending  freight  or  the  cargo.  The  district  court  found  that  the 
services  rendered  were  of  the  nature  of  salvage  services,  and  made  an  award 
of  $13,000,  to  be  divided  equally  between  the  crews  and  the  owners  of  the 
three  tugs.    The  decree  of  distribution  shows  as  follows: 

Amount  awarded  herein,  thirteen  thousand  dollars .$18.000  00 

To  the  Cape  Fear  Towing  &  Transportation  Company,  owner  of  the  salv^ 
Ing  tugs  Blanche  and  Jacob  Brandow,  and  to  John  L.  Grim,  owner  of  the 
salving  tug  Isabel,  one-half  of  said  sum,  to  wit,  the  sum  of $  6,500  00 

^-Two- thirds  thereof  to  go  to  the  Cape  Fear  Towing  &  Transportation  Ca,  and 
one-third  to  John  L.  Grim.  To  T.  Jeff  Smith,  William  (Dock)  Davis,  C.  B. 
St.  George,  Sam  Betts,  Jno.  Risley,  Gtoorge  Penny,  and  Elijah  Burniss, 
members  of  the  crews  of  said  tugs  Blanche,  Jacob  Brandow,  and  Isabel, 
who  have  claimed  salvage  herein,  seven-seventeenths  C^/it)  of  the  remain- 
ing half,  TA  7  of  $8,500.00  being  the  sum  of 3,«T6  17 

To  the  Cape  Fear  Towing  &  Transportation  Co.  and  John  L.  Grim,  owners  as 
aforesaid,  the  remainder  of  said  sum  of  $6,500.00,  to  wit,  lo/^,  of  $6,500.00, 
being  the  sum  of 8,833  58 

—To  be  divided  ^  and  X  »*  aforesaid.  

ToUl  award  of  salvage $18,000  00 

The  said  sum  of  $2,676.47  awarded  to  the  crew,  as  afore  stated,  to  be  divided  among 
them  in  proportion  to  their  wages,  respectively,  as  follows : 


Name. 

Rank. 

Wages. 

To  Receive. 

T.  Jeff  Smith 

Engineer,    Tug  Blanche 

$3  25 

$604  57 

Wm.  (Dock)  Davis 

Fireman,     Tug  Blanche 

1  00 

8U8  70 

C.  B.  St.  George 

Mate,           Tug  Jacob  Brandow 

1  17 

861  20 

Bam  Betts 

Deck  hand.  Tug  Jacob  Brandow 

•25 

T7  20 

Jno.  Risley 

Engineer,    Tug  Isabel 

200 

617  40 

George  Penny 
Elijah  Burruss 

Fireman,     Tug  Isabel 

1  00 

908  70 

Cook,           Tug  Isabel 

1  00 

808  70 

Total  to  crews $2,676  47 

The  claimants  have  appealed  against  the  award,  assigning  as  error:  (1) 
**l'hat  the  court  erred  in  holding  that  the  services  herein  were  salvage  serv- 
ices. (2)  That  the  court  erred  in  fixing  the  value  of  the  services  performed 
by  the  libelants  at  thirteen  thousand  dollars,  said  sum  being  more  than  double 
the  amount  that  should  have  been  allowed  In  this  cause."  The  owners  of  the 
tugs  have  taken  a  cross  appeal,  assigning  as  error  "that  the  court  erred  hi  the 
division  of  the  amount  of  salvage  awarded,  to  wit,  in  only  one-half  of  said 
award  (to  wit,  one-half  of  thirteen  thousand  dollars)  to  your  petitioners  said 
Cape  Fear  Towing  and  Transportation  Company  and  said  John  L.  Grim,  in- 
stead of  decreeing  to  your  petitioners  the  whole  of  said  amount,  except  a  mere 
nominal  sum  to  the  crews  of  said  tugs  engaged  in  the  salvage  service  ren- 
dered, as  the  services  rendered  by  them  were  merely  in  the  nature  of  their 
employment." 

E.  H.  Farrar,  E.  B.  Kruttschnitt,  B.  F.  Jonas,  and  Hewes  T. 
Gurlej,  for  appellant. 

Richard  De  Gray,  Thos.  Evans,  John  D.  Grace,  J.  W,  Carroll,  and 
Chas.  Carroll,  for  appellees. 
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Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  PAE- 
LANGE,  District  Judge. 

After  stating  the  case  as  above,  the  opinion  of  the  court  was  deliv- 
ered by  PAEDEE,  Qrcuit  Judge. 

The  ordinary  and  usual  employment  of  the  tugs,  for  which  salvage 
services  are  claimed  in  this  case,  was  in  the  rendition  of  towage  serv- 
ices in  the  same  waters  where  the  Torr  Head  was  aground.  Under 
the  facts,  it  is  fair  to  presume  that  the  original  employment  of  the 
togs  by  the  master  of  the  Torr  Head  was  really  to  render  towage 
services,  for  which  compensation  was  to  be  made  whether  they  suc- 
cessfully aided  the  Torr  Head  in  getting  afloat  or  not.  This  appears 
from  the  undisputed  evidence  of  the  master,  who  employed  the  libel- 
ants, and  agreed  to  fix  their  compensation  by  arbitration.  It  also 
appears  to  have  been  the  idea  of  the  master  of  the  tugs,  because,  of 
their  own  motion,  and  against  the  wishes  of  the  master  of  the  Torr 
Head,  they  quit  work  at  7:30  p.  m.  on  the  first  day  of  employment, 
and  the  tug  Jacob  Brandow  entered  into  other  employment.  The 
services  of  salvors,  to  entitle  them  to  compensation  as  such,  must 
be  successful,  and,  as  a  general  rule,  and  necessarily,  they  must  be 
continuous.  In  this  connection  it  is  significant  to  note  that  the 
assignment  of  error  by  the  libelant  owners  of  the  tugs  in  their  crosa 
appeal,  in  which  they  claim  that  the  crew  should  be  awarded  only  a 
nominal  sum,  is  to  the  effect  that  the  services  of  the  crews  were  merely 
the  ordinary  services  rendered  by  them  under  their  employment.  The 
district  court  found  that  the  services  rendered  by  the  libelants  were 
in.  the  nature  of  salvage  services  entitling  the  libelants  to  compen- 
sation. Looking  at  the  services  actually  rendered,  all  were  within 
the  usual  employment  of  the  tugs  and  their  crews.  The  only  pecul- 
iar salvage  service  rendered  was  in  the  carrying  out  of  the  anchors, 
of  the  Torr  Head,  and,  considering  this  valuable  service,  in  connec- 
tion with  the  towage,  the  finding  of  the  district  court  that  the  services 
were  in  the  nature  of  salvage  services,  entitling  the  libelants  to  com- 
pensation, is  not  erroneous.  We  think  it  proper  to  emphasize  the 
fact  that  all  the  services  rendered  and  performed  were  under  the 
direction  and  control  of  the  master  of  the  Torr  Head,  and  that  the 
real  services  which  put  the  Torr  Head  afloat  were,  in  the  main,  ren- 
dered by  the  Torr  Head  herself,  operated  by  her  master  and  crew. 

The  real  contention  before  us  is  in  regard  to  the  matter  of  com- 
pensation. The  district  court  allowed  |13,000,  and  directed  its  dis- 
position, half  to  the  owners  of  the  tugs  and  half  to  the  crews  of  the 
respective  tugs.  The  argument  is  pressed  in  this  court  that  the 
amount  awarded  in  a  salvage  case  is  so  largely  within  the  discretion 
of  the  district  court  that  it  is  not  to  be  disturbed,  except  for  gross 
overallowance,  palpable  mistake,  and  the  like.  The  true  rule  ap- 
pears to  be  as  stated  in  The  Connemara,  108  U.  S.  359,  2  Sup.  Ct.  754, 
as  follot?s: 

*1n  The  SybU,  4  Wheat.  98,  Chief  Justice  Marshall  said:  *It  is  almost  im- 
possible that  different  minds  contemplating  the  same  subject  should  not  form 
different  condusions  as  to  the  amount  of  salvage  to  be  decreed,  and  the  mode 
of  distribution.'     And  by  the  uniform  course  of  decision  in  this  court  during^ 
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the  period  in  wlilch  it  had  full  Jurisdiction  to  reverse  decrees  in  admiralty 
upon  both  facts  and  law,  as  well  as  in  the  Judicial  committee  of  the  priTf 
•council  of  England,  exercising  a  like  jurisdiction,  the  amount  decreed  below 
was  never  reduced,  unless  for  some  violation  of  Just  principles,  or  for  clear 
and  palpable  mistal^e  or  gross  overallowance.  Hobart  v.  Drogan,  10  Pet  106, 
119;  The  Camanche,  8  Wall.  448,  479;  The  Neptune,  12  Moore.  P.  C.  ^46;  Tne 
•Carrier  Dove,  2  Moore,  P.  C.  (N.  S.)  243,  Brown  &  L.  113;  The  Fusilier,  3  Moore. 
P.  C.  (N.  S.)  51,  Brown  &  L.  341." 

Many  cases  have  been  cited  on  one  side  to  show  that,  compared  with 
allowances  made  for  salvage  services  in  many  cases  of  more  or  leas 
sinxilar  circumstances,  the  amount  allowed  in  this  case  was  moderate 
and  reasonable;  and,  on  tlie  other  hand,  to  show  that  the  amount  al- 
lowed was  very  high,  and  out  of  all  proportion  to  the  services  ren- 
dered. It  is  profitless  to  discuss  these  cases,  as  confusion  could  only 
come  from  trying  to  apply  them  in  the  present  ease.  The  Hesper,  18 
Fed.  696,  is,  however,  a  case  in  which  the  circumstances  are  so  similar 
that  it  is  well  to  refer  to  it.  The  Hesper,  worth  |106,500,  ran  aground 
in  the  sand  on  Galveston  Lsland,  about  20-odd  miles  off  the  port  of 
Oalveston,  and  remained  aground  for  three  days;  one- third  of  her 
<'argo  was  lightered  by  tugs,  which  were  worth  |35,000;  the  weather 
was  good;  and  the  court  found  that: 

"The  Hesper,  when  aground  as  aforesaid,  was  in  a  condition  of  peril  and  dis- 
tress, hardly  likely  to  be  able  to  get  out  of  danger  by  her  own  elTorts.  even  if 
the  weather  had  been  certain  to  continue  favorable  for  many  days,  and  certain 
to  be  wrecked  if  the  weather  should  prove  to  be  bad;  that  the  services  ren- 
dered the  Hesper  by  the  libelants'  boats  were  salvage  services,  but  of  the  low- 
est grade,  involving  neither  risk  of  property,  peril  of  life  or  limb,  or  nnnsual 
exposure,  or  gallantry,  courage,  or  heroism,  and  the  same  will  be  fully  com- 
pensated by  double  compensation  on  the  basis  of  towage  and  Ugbterage  serr- 
Ices." 

In  that  case  the  district  court  allowed  the  sum  of  |8,000  salvage. 
This  amount  was  cut  down  by  the  circuit  court  on  appeal  to  the  sum 
of  |4,200;  that  sum  being  double  compensation  for  towage  and  light- 
erage. In  the  instant  case,  we  find  that  the  Torr  Head  was  aground 
in  a  condition  of  peril  and  distress  for  less  than  one  full  day;  that 
the  services  rendered  by  the  libelants*  boats  were  salvage  services, 
but  of  the  lowest  grade,  involving  neither  risk  of  property,  peril  of 
life  or  limb,  nor  unusual  exposure,  nor  gallantry,  courage,  nor  heroism. 
The  elements  to  be  generally  considered  in  determining  the  amount 
of  salvage  in  a  given  case,  taken  from  instructions  issued  by  the  Brit- 
ish Board  of  Ti'ade,  may  be  stated  as  follows:  (1)  The  degree  of 
danger  from  which  the  lives  or  property  are  rescued;  (2)  the  value  of 
the  property  saved;  (3)  the  risk  incurred  by  the  salvors;  (4)  the  value 
of  the  property  employed  by  the  salvors  in  the  enterprise,  and  the 
danger  to  which  it  is  exposed;  (5)  the  skill  shown  in  rendering  the 
services;  (6)  the  time  and  labor  occupied.  In  the  case  of  the  Torr 
Head  the  value  of  the  property  saved  seems  to  be  large;  the  danger 
from  which  it  was  rescued  was  certain,  but  not  determined;  there 
was  no  risk  incurred  by  the  salvors;  the  value  of  the  property  em- 
ployed was  comparatively  small,  and  it  was  exposed  to  no  danger; 
the  skill  shown  in  rendering  the  services  was  of  the  ordinary  kind; 
the  time  employed  was  short,  and  the  labor  was  the  ordinary  employ- 
ment of  the  tugs  and  persons  engaged.    Considering  these  facts,  and 
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that  the  amount  of  the  salvage  awarded  was  more  than  two-thirds  of 
the  Yalue  of  the  vessels  employed  in  the  service,  and  that  under  the 
decree  appealed  from  extraordinary  awards  are  given  to  the  members 
of  the  crews  of  the  libelants'  vessels, — such  as  over  f300  to  cooks 
and  firemen  who  performed  no  services  out  of  their  usual  routine,  and 
whose  wages  were  a  dollar  a  day, — it  would  seem  that  the  allow- 
ance of  salvage  is  out  of  proportion  to  the  services  rendered,  and  un- 
duly high  in  reference  to  the  objects  for  which  salvage  compensation 
is  allowed.  In  addition  to  this,  we  think  it  apparent  from  the  record 
that  the  allowance  of  salvage  was  made  largely  on  the  theory  that 
the  libelants'  tugs  and  their  crews  really  performed  the  whole  services 
of  saving  the  Torr  Head  from  impending  peril,  while  the  fact  is,  as 
dearly  appears  from  the  evidence,  and  hereinbefore  referred  to,  the 
real  services  which  put  the  Torr  Head  afloat  were  rendered  by  the 
master  and  crew  of  the  Torr  Head,  using  her  machinery  and  appli- 
ances; and  it  seems  probable, — extremely  probable, — the  good  weather 
continuing,  that  withoat  the  services  of  the  libelants'  tugs  the  ener- 
getic master  of  the  Torr  Head  would  have  successfully  floated  his  ves- 
sel through  the  use  of  his  own  crew  and  appliances. 

While  it  is  now  conceded  that  no  claim  can  be  made  in  the  present 
cause  for  salvage  on  either  the  pending  freight  or  cargo,  it  is  admitted 
that  since  the  appeal  waB  taken  the  libelants  have  sued  in  personam 
the  owners  of  the  Torr  Head  to  recover  salvage  on  both  freight  and 
cargo.  As  the  trial  judge  filed  no  opinion  in  the  case,  we  are  not 
advised  whether,  in  inaking  his  allowance  for  salvage,  he  considered 
the  value  of  the  cargo  and  freight.  On  the  whole  case  we  conclude 
that  the  allowance  made  against  the  Torr  Head  is  an  overallowance, 
that  it  was  made  on  the  incorrect  theory  that  the  libelants  rendered 
all  the  services  which  saved  the  Torr  Head ;  and  that  it  ought  to  be 
reduced  at  least  50  per  cent.  On  the  cross  appeal  brought  by  the 
owners  of  the  tugs  it  is  claimed  that  the  crews  on  board  the  libelants' 
togs  rendered  only  services  within  the  scope  of  their  employment, 
and  that  the  amount  allowed  to  the  crews  is  wholly  disproportioned  to 
the  services  rendered.  That  this  claim  is  well  founded  appears  from 
an  inspection  of  the  decree  of  distribution  wherein  cooks  and  firemen 
under  pay  of  one  dollar  per  day,  and  who  rendered  no  services  off  their 
own  tugs,  and  were  in  no  wise  overworked  or  exposed,  are  given 
nearly  a  year's  pay  as  a  reward,  where  they  w  ere  occupied  at  regular 
hours  in  usual  work,  in  a  salvage  venture  over  which  they  had  no 
control. 

Proctors  argue  and  cite  cases  as  though  there  was  some  fixed  rule 
for  distributing  salvage  compensation  between  vessels  and  their  crews. 
Awards  in  all  cases  that  have  come  to  our  notice  have  been  based  upon 
the  particular  circumstances  attendant  upon  each  case,  and  have  va- 
ried from  one-half  the  entire  salvage  awarded  to  one  or  two  months' 
pay.  In  the  instant  case,  as  we  have  found  substantially  that  the 
salvage  services  were  of  the  lowest  grade,  and  that  the  crews  aboard 
of  the  respective  tugs  performed  only  services  in  the  ordinary  course 
of  employment,  an  award  of  two  months'  pay  would  be  ample.  More 
than  that  would  be  judicial  liberality  at  the  expense  of  the  unfortu- 
nate. 
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The  decree  of  the  district  court  is  reversed  and  the  cause  is  re- 
manded, with  instructions  to  award  the  libelants  the  gross  sum  of 
|6,500  salvage  compensation,  and  distribute  the  same  according  to  the 
views  expressed  in  this  opinion. 


(94  Fed.  221.) 

THE  SARATOGA. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  1,  1899.) 

No.  70. 

1.  Master  and  Servant— Assumption  op  Risk — Work  on  Shipboard. 

The  danger  of  a  hatch  between  decks,  usuaUy  left  open  and  unllghted, 
Is  assumed  by  one  engaged  to  coal  the  vessel,  and  who  had  been  so  on- 
ployed  two  or  three  times  a  week  for  a  year  on  the  same  vessel,  or  ves- 
sels of  the  same  construction,  and  on  which  the  custom  as  to  Ughting  and 
covering  the  hatch  was  the  same;  he  having,  on  going  towards  it,  after 
completion  of  his  work,  to  make  his  exit  by  the  ladder  leading  from  it 
and  without  availing  himself  of  one  of  the  lanterns  furnished,  fallen 
down  it. 

a.  Same— Evidence. 

That  an  open,  unlighted  hatch  between  decks,  down  which  an  employ^, 
who  had  been  engaged  in  coaUng  the  vessel,  feU  when  going  to  it,  to  make 
his  exit  by  a  ladder  leading  from  it  to  the  upper,  was  usuaUy  unlighted, 
is  shown,  in  the  absence  of  conflicting  evidence,  by  testimony  of  wit- 
nesses that  the  kind  of  light  there  usually  was  exactly  the  same  as  on  the 
evening  of  the  accident,  and  that  the  coaUng  of  the  vessel  and  patting 
out  of  the  lights  had  always  been  done  in  the  same  way  before,  and  the 
testimony  of  one  of  the  coaling  gang  that,  when  he  heard  some  one  had 
fallen,  he  started  along  with  his  lamp  in  his  hand,  "which,"  he  said,  "I 
always  do.    I  take  my  lamp  to  see  my  way  out." 

&  Same— Proximate  Cause. 

The  proximate  cause  of  one  of  the  coaling  gang  on  a  vessel  falling  down 
a  hatch  between  decks,  open  and  unlighted,  as  usual,  towards  which  he 
started  to  make  his  exit  by  the  ladder  leading  from  it  to  the  upper  deck, 
is  his  failure  to  make  use  of  one  of  the  lanterns  furnished  the  men  to  gokle 
themselves  as  well  as  their  wheelbarrows;  he  knowing  of  the  batch  and 
of  the  custom  relative  thereto. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  district 
court,  Eastern  district  of  New  York.  The  suit  was  brought  to  recover 
damages  for  personal  injuries  sustained  bj  libelant  in  consequence  of 
a  fall  through  an  open  hatch.  The  district  court  held  both  parties  in 
fault,  and  divided  the  damages  it  assessed  (|1,000)  equally  between 
them.  87  Fed.  349.  The  claimant  has  appealed.  The  facts  sof- 
flciently  appear  in  the  opinion. 

Chas.  C.  Nadal,  for  appellant. 
Edwin  G.  Davis,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

TjACOMBE,  Circuit  Judga  Plaintiff  was  one  of  a  gang  of  aboat  20 
men  who  were  engaged  in  coaling  the  steamer  while  she  lay  at  the 
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pier,  the  coal  being  taken  aboard  through  a  port  on  her  off-shore  side. 
The  coal  was  elevated  from  a  scow  or  coal  barge,  and  run  through  the 
port  by  means  of  a  chute  which  led  into  the  between-decks.  It  was 
shoveled  into  wheelbarrows,  wheeled  to  the  bunkers,  and  stowed 
therein.  The  forward  ports,  through  one  of  which  the  coal  came,  are 
on  each  side  of  the  vessel,  from  35  to  50  feet  aft  of  the  forward  hatch. 
The  ship  was  30  feet  wide  between  decks.  Lnmediately  forward  of 
the  forward  hatch  the  lower  deck  was  obstructed  or  bulkheaded,  and 
the  machinery  and  bunkers  closed  the  after  end  of  the  compartment. 
Just  forward  of  the  bunkers  was  a  blind  hatch  (so  called  because  there 
is  no  hatch  above  it  on  the  main  deck).  This  blind  hatch  was  in  the 
route  followed  by  the  wheelbarrows,  and  was  closed;  a  lantern  being 
placed  on  it,  so  that  those  wheeling  the  barrows  might  avoid  collision 
with  coamings  or  hatch  cover.  An  iron  ladder  ran  down  the  forward 
side  of  the  fore  hatch  from  the  main  deck  to  the  lower  hold.  It  was 
by  means  of  such  ladder  that  the  gang  of  coal  passers  had  ingress  and 
egress  to  and  from  the  between-decks,  although  occasionally  some  one 
would  come  aboard  through  the  inshore  port.  The  between-decks 
hatch  had  the  usual  3-inch  coaming.  The  hatchway  was  13  feet 
square.  The  forward  hatches  both  on  the  main  and  on  the  between- 
decks  were  off.  On  the  main  deck  there  was,  just  aft  of  the  forward 
hatch,  a  light  with  a  reflector  which  sent  its  rays  across  the  top  of  the 
hatchway.  No  fixed  lights  were  maintained  at  the  hatchway  below 
the  main  deck,  nor  any  on  the  between-decks.  When  the  coaling 
gang  was  sent  down  to  work,  they  were  provided  with  a  number  of 
hand  lanterns, — more  than  1  to  every  2  men.  On  the  evening  in  ques- 
tion there  were  14  lanterns  issued  to,  and  taken  by,  the  gang.  Of 
these,  2  or  3  were  passed  out  through  the  port,  to  be  used  by  the  men 
working  on  the  coal  scows.  They  were  returned  through  the  port 
when  the  work  was  done.  The  remaining  lanterns  were  placed  about 
the  between-decks,  wherever,  in  the  opinion  of  the  workmen,  they 
would  do  most  good;  being  shifted  from  time  to  time  as  the  work 
progress^.  The  way  in  which  the  work  was  done  on  the  evening  in 
question  was  the  same  as  that  pursued  on  all  former  occasions.  The 
libelant  had  been  working  with  this  gang,  coaling  the  steamers  of 
claimant's  line  (and  the  interior  arrangements,  location  of  hatches,  etc., 
are  the  same  on  all  of  them),  for  a  year.     As  the  district  court  found: 

"The  libelant  had  complete  knowledge  of  these  hatches,  their  location,  and 
the  spaces  about  them.  It  was  knowledge  resulting  from  actual  use  of  the 
deck  two  or  three  times  a  week  for  a  year." 

What  happened  on  the  evening  of  the  accident  was  this:  Libelant 
arrived  late,  and  went  on  board  through  the  forward  port  on  the  in- 
shore side  of  the  vessel,  by  means  of  some  planks  (apparently  not  a 
regular  gangplank)  which  had  been  extended  from  the  dock.  He 
worked  with  the  gang  from  half-past  6  to  about  half-past  8  or  9.  The 
work  being  finished,  the  foreman  called  out,  as  libelant  says,  "Put  out 
those  lights,  and  all  go  ashore."  Libelant  at  that  moment  of  time  had 
no  lantern  in  his  hand,  nor  was  there  any  in  his  immediate  charge. 
Usually,  when  work  for  the  evening  was  finished,  if  a  workman  hap- 
pened to  have  a  light  in  his  hand  he  extinguished  it  before  he  left; 
but  the  duty  of  putting  out  lanterns  placed  upon  the  deck  devolved 
36C.C.A.— 14 
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upon  two  designated  men,  who  were  allowed  extra  time  for  putting 
up  the  tools  and  attending  to  the  lanterns.  The  foreman's  order 
having  been  given,  most  of  the  lanterns  were  extinguished.  There 
remained  two,  however, — one  with  the  men  who  were  closing  the  port; 
another,  near  the  man  (Vaughan)  who  was  tying  up  the  shovels.  The 
libelant  went  to  the  place  where  he  had  left  his  coat,  got  the  same,  and 
went  to  the  port  by  which  he  had  come  aboard.  The  foreman,  or  one 
of  his  men,  was  closing  the  entrance  (there  is  some  evidence  that  the 
temporary  plank  had  been  removed),  and  told  him  to  go  out  the  other 
way.  Without  waiting  for  the  lantern  held  by  those  closing  the 
port,  or  for  the  other  in  use  where  Vaughan  was  collecting  the  shovels, 
and  without  taking  up  any  of  those  standing  on  the  deck,  and  mak- 
ing an  effort  to  relight  it  for  his  individual  use,  libelant  turned  and 
walked  straight  for  the  hatch  ladder;  and,  "not  knowing,'-  as  he  sajs, 
"that  the  hatch  cover  was  off,"  he  fell  through  the  opening  into  the 
hold. 

The  district  judge  held  that  the  hatch  coverings  were  customarily 
left  off  when  the  vessel  was  in  port.  The  evidence  in  support  of  that 
proposition  is,  as  he  expresses  it,  "full,  uncontradicted,  and  satisfac- 
tory." Indeed,  it  should  take  but  little  proof  at  this  late  day  to  satisfy 
a  court  of  admiralty,  sitting  in  this  port,  that,  when  a  vessel  is  lying 
here  between  trips,  one  cargo  discharged  and  the  next  not  yet  stowed, 
it  is  usual  to  have  her  between-deck  hatches  off,  day  and  ni^t,  to 
sweeten  the  hold.  With  the  knowledge  of  this  condition  of  things 
the  libelant  must  be  held  charged.  Passengers,  visitors,  or  workmen 
from  shore,  unaccustomed  to  the  regulation  of  the  ship's  internal 
economy,  who  are  invited  by  the  owner,  either  expressly  or  by  implica- 
tion, to  wander  about  in  the  vicinity  of  such  hatches,  may  hold  the 
owner  responsible  for  results;  but  so  far  as  the  crew,  and  the  regular 
gangs  of  workmen  from  shore,  who  are  familiar  with  the  location  and 
regulation  of  the  hatches,  are  concerned,  their  knowledge  of  the  situa- 
tion and  their  continuance  at  work  are  held  to  be  conclusive  evidence 
that,  as  to  the  particular  danger  of  which  they  were  thus  advised,  they 
took  their  risk.  This  has  been  held  so  many  times  that  it  is  unneces- 
sary to  cite  authorities.  The  principal  ones  will  be  found  referred  to 
and  discussed  in  the  exhaustive  opinion  of  the  learned  district  jndge. 
He  held,  however,  that  there  was  no  assumption  of  the  risk  of  the 
hatchway  being  unlighted, — apparently  on  the  ground  of  some  failure 
of  proof  that  it  had  theretofore,  as  a  general  thing,  been  unlighted. 
We  do  not  so  understand  the  testimony.  One  witness  testified  that 
the  kind  of  light  they  usually  had  there  was  exactly  the  same  as  on 
the  evening  of  the  accident.  Other  witnesses  testified  that  the  coal- 
ing of  the  ship  and  putting  out  the  lights  had  always  been  done  in  that 
way  before.  Still  another  witness  (called  by  libelant),  Vaughan,  the 
man  who  was  detailed  to  gather  up  the  shovels,  says  that,  when  he 
heard  a  call  that  Craig  was  in  the  hold,  he  got  his  coat  and  started 
along,  with  his  lamp  in  his  hand,  "which,"  says  he,  '^  always  da  I 
take  my  lamp  to  see  my  way  out."  If  there  had  been  any  conflicting 
evidence,  perhaps  this  proof  would  not  be  especially  strong,  but  fliere 
is  none.  Nowhere  is  there  any  suggestion  in  the  testimony  that  the 
claimant  had  ever  maintained  a  fixed  light  at  the  between-decks  hatch. 
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or  that  it  was  ever  lighted  otherwise  than  by  the  lanterns  in  the 
hands  of  the  men  nsing  it. .  Withont  deciding  whether  or  not  the 
daimant  was  negligent  in  failing  to  maintain  a  &ed  light  at  the  hatch, 
when  it  bad  given  14  hand  lanterns  to  the  score  of  men  it  set  to  work 
in  the  vicinity  of  such  hatch,  we  are  of  the  opinion  that  the  proximate 
cause  of  the  accident  was  the  negligence  of  libelant  and  of  his  fellow 
workmen  in  failing  to  avail  themselves  of  the  lanterns  furnished  them 
to  guide  themselves  as  well  as  their  wheelbarrows,  and  that  the  libel- 
ant must  be  held  to  a  knowledge  of  the  conditions  under  which  the 
work  was  done,  since  it  had  been  done  in  the  same  way  repeatedly 
and  usually  during  his  employment.  By  continuing  to  work  where 
the  path  of  ingress  and  egress  was  lighted,  not  by  any  fixed  light,  but 
the  casual  gleams  of  lanterns  in  the  hands  of  himself  and  his  fellow 
workmen,  he  must  be  held  to  have  taken  the  risk  that  the  carelessness 
of  OMxe  or  other  of  them  would  some  day  bring  about  a  catastrophe. 

Mluch  was  said  on  the  argument  of  the  decision  in  The  Manhanset, 
63  ]Fed.  843.  The  case  is  clearly  distinguishable.  There  is  no 
analogy  between  a  permanent  structure  like  an  open  hatch,  the  exact 
location  of  which  is  known  in  advance,  and  a  snarl  in  the  fall  of  a 
winch,  which  may  be  at  one  time  in  one  place,  and  at  another  else- 
where. The  decree  of  the  district  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the  libel. 


(94  Fed.  231.) 

DICKEY  V.  DICKEY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  3.  1809.) 

No.  1.072. 

V  AFPBAii  AND  Error—Review  of  Findings  of  Fact. 

While  the  findings  of  fact  made  by  the  court  are  not  as  condusive  as  the 
findin£^  of  a  jury,  they  are  presumptively  correct,  and  will  not  be  dis- 
turbed by  the  appellate  court,  unless  they  are  against  the  weight  of  evi- 
dence. 

"8.  Lboact — Dependent  on  Value  of  Estate.  « 

Where  the  amount  of  a  legacy  Is  dependent  upon  the  amount  of  dece- 
dent's estate,  at  a  t&ir  valuation,  at  the  time  of  his  death,  the  value  of  the 
estate  will  be  computed  by  deducting  his  debts,  for  which  his  estate  is 
liable,  from  the  fair  value  of  the  assets. 

3.  Same — Interest. 

A  refusal  to  pay  a  legacy  is  not  willful  and  without  reasonable  cause, 
so  as  to  entitle  legatee  to  interest,  where  he  claimed  a  larger  sum  than 
entitled  to,  and,  on  suit,  was  allowed  only  half  of  the  amount  claimed. 

4.  Same. 

If  legacies  bear  interest  with  hi  the  provisions  of  Mills*  Ann.  St.  $  2252, 
allowing  creditors  interest  for  all  moneys  after  they  become  due,  on  any 
bond,  bill,  or  promissory  note  or  other  instrument  in  writing,  they  do  so 
only  after  an  order  of  the  court  has  been  made  directing  their  payment. 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 
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*Suit  bj  John  M.  C.  Dickey  against  Mary  S.  Dickey,  executrix,  to 
recover  a  legacy.  From  decree  in  favor  of  plaintiff  for  part  of 
amount  claimed,  he  appeals.    Affirmed. 

Thomas  H.  Hardcastle,  for  appellant. 

Henry  McAllister  (Henry  M.  Blackmer,  on  the  brief),  for  appellee. 

Before  CALDWELL,  SAJSTBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  This  is  a  suit  in  equity  by  a  legatee 
to  recover  a  legacy.  The  material  facts  are:  Clement  C.  Dickej, 
late  of  Colorado  Springs,  in  the  state  of  Colorado,  died  on  March  7^ 
1893,  leaving  a  wiU,  which  was  duly  probated,  containing  the  follow- 
ing bequests: 

**Se€ond.  I  give  and  bequeath  unto  my  brother,  John  AlUler  Crescent  Dickey, 
of  the  town  of  Oxford,  Chester  county,  Pennsylvania,  the  sum  of  $20,000  caah^ 
for  his  own  use  forever."  **Fifth.  In  ease  my  estate  and  property  at  the  time 
of  my  decease  does  not  amount  to  more  than  the  sum  of  $50,000,  at  a  fair  val- 
uation, then,  in  that  event,  it  is  my  wiU  that  my  said  brother  shaU  receive  only 
the  sum  of  $10,000  cash,  instead  of  the  $20,000,  hereinbefore  mentioned." 

His  widow  was  nominated  as  executrix,  and  was  made  the  residu- 
ary legatee.  The  complainant  claims  that  he  is  entitled  to  the  legacy 
of  120,000,  and  also  interest  on  the  same.  The  court  below  decreed 
that  he  was  entitled  only  to  the  sum  of  $10,000,  as  it  found  the  estate 
did  not  amount  to  more  than  f 50,000,  at  a  fair  valuation,  at  the 
time  of  the  testator's  death,  and  also  denied  the  claim  for  interest 
From  this  decree  an  appeal  was  taken  to  this  court,  and  these  are 
the  only  questions  presented  by  the  record. 

The  first  question  is  determined  by  the  finding  that  "the  value  of 
the  testator's  estate  at  the  time  of  his  death,  at  a  fair  valuation,  did 
not  exceed  the  sum  of  |50,000."  It  is  urged  that  the  evidence  does 
not  support  this  finding.  While  the  findings  of  fact  made  by  a  chan- 
cellor are  not  as  conclusive  as  the  finding  of  a  jury  in  a  common-law 
action,  they  are  nevertheless  presumptively  correct,  and  will  not  be 
disturbed  by  the  appellate  court  unless  it  can  be  shown  that  they  are 
against  the  weight  of  the  evidence.  In  the  case  at  bar,  a  careful  ex- 
amination of  the  evidence  satisfies  all  of  us  that  the  findings  of  the 
court  below  are  supported  by  the  weight  of  the  evidence,  and  that 
the  value  of  the  estate  at  the  time  of  the  death  of  the  testator  did  not 
amount  to  f 50,000  at  a  fair  valuation,  but  fell  several  thousand  dok 
lars  short  of  that  sum. 

It  would  serve  no  useful  purpose  to  set  out  in  detail  the  descrip- 
tion and  valuation  of  the  assets  of  the  estate,  and  the  evidence 
relating  thereto,  and  the  amount  and  character  of  the  debts  which 
have  to  be  deducted  therefrom,  to  ascertain  the  "amount"  of  the 
"estate  and  property,  at  a  fair  valuation,  at  the  time  of"  the  testa- 
tor's death.  It  is  obvious  that  the  testator  did  not  mean  to  ex- 
clude his  debts  from  the  computation.  The  amount  of  the  estate^ 
at  a  fair  valuation,  at  the  time  of  his  death,  is  the  fair  value  of  the 
estate  at  that  time  after  deducting  therefrom  the  debts  then  owing 
by  the  testator,  and  which  his  estate  was  liable  to  pay. 

Is  the  appellant  entitled  to  interest  on  the  legacy?  At  common 
law,  interest  was  not  allowed  in  any  case.     2  Bl.  Comm.  454;  Hough- 
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ton  V.  Page,  2  N.  H.  42.  In  this  country  it  is  sanctioned  by  etatutf , 
-and  is  entirely  a  creature  of  the  statute,  and  only  allowed  where  so 
authorized,  except  as  damages  in  certain  cases,  where  the  refusal 
to  pay  has  been  willful  and  without  any  reasonable  cause.  Railroad 
Co.  V.  Moynahan,  8  Colo.  56,  5  Pac.  811;  Dexter  v.  Collins,  21  Colo. 
455,  42  P^c.  664.  In  the  case  at  bar  there  has  been  no  willful 
refusal  to  pay  tbe  legacy,  a^  appellant  claimed  a  larger  sum  than  he 
was  entitled  to  receive. 

Do  the  statutes  of  Colorado  allow  interest  on  legacies  in  such  a 
case?  Section  2252  of  Mills'  Annotated  Statutes  of  Colorado  reads: 
'^Creditors  nhall  be  allowed  to  receive  interest  when  there  Is  no  agreement 
as  to  rate  thereof,  at  the  rate  of  eight  per  centum  per  annum,  for  aU  moneys 
after  they  become  due,  on  any  bond,  bill,  promissory  note  or  other  instrument 
of  writing,  or  on  any  Judgment  recovered  before  any  court  or  magistrate  au- 
thorized to  enter  up  the  same  within  this  state,  from  the  day  of  entering  up 
said  judgment  until  satisfaction  thereof  be  made;  also  on  money  due  on  mutual 
settlement  of  accounts  from  the  date  of  such  settlement;  on  money  due  on 
account  from  the  date  when  the  same  became  due,  and  on  money  received  to 
the  use  of  another  and  detained  without  the  owner's  knowledge.'' 

Legacies  are  not  mentioned  in  the  statute,  and  for  this  reason 
appellee  insists  that  legacies  do  not  bear  interest  It  is  unnecessary 
to  determine  that  question  in  this  case;  for,  as  shown  by  the  bill, 
complainant  insisted  that  the  value  of  the  estate  exceeded  f  50,000, 
and  that  he  was  entitled  to  ?20,000,  while  the  appellee  in  her  answer 
denies  that  the  estate  was  of  that  value.  The  statute  has  never  been 
construed  by  the  supreme  court  of  Colorado  in  relation  to  legacies, 
and,  while  there  is  some  conflict  among  the  authorities  as  to  that 
proposition,  it  is  unnecessary  to  determine  it  in  this  case.  It  is  nei- 
ther charged  in  the  bill  nor  is  there  any  evidence  in  the  record  show- 
ing that  the  court  in  which  the  proceedings  for  the  settlement  of  the 
estate  are  pending  has  ever  made  an  order  directing  the  executrix  to 
pay  this  legacy.    Section  4797  of  the  Colorado  Statute  provides: 

"Whenever  it  shall  appear  that  there  are  suflScient  assets  to  satisfy  all 
legacies  and  all  demands  against  the  estate,  the  court  shall  order  the  payment 
of  all  legacies  mentioned  in  the  wUl  of  the  testator,  the  specific  legacies  being 
first  satisfied." 

This,  of  course,  refers  to  the  court  in  which  the  estate  is  being 
administered. 

Until  that  court  makes  an  order  for  the  payment  of  legacies,  the 
executrix  can  pay  the  same  only  at  her  own  peril.  It  is  true  that 
all  claims  against  the  estate  must  be  presented  within  one  year,  still 
it  requires  a  judicial  determination  that  the  assets  in  the  hands 
of  the  executrix  are  sufficient  to  pay  all  demands  of  the  creditors  of 
her  testator  and  to  pay  the  legacies.  The  legatee  can  make  no  legal 
demand  on  the  executrix  until  such  an  order  is  made,  and  there  can 
be  no  default  until  a  legal  demand  can  be  made.  As  interest  on  a 
legacy  does  not  arise  from  a  contract,  but  can  only  be  awarded  as 
damages,  it  follows  that  appellant,  in  the  absence  of  such  order,  is 
entitled  to  no  damages  for  the  failure  of  the  executrix  to  pay  him  the 
legacy.    The  decree  of  the  circuit  court  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  I  concur  in  the  first  prop- 
osition in  the  opinion  of  the  majority,  but  I  think  the  legatee  in 
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this  case  is  entitled  to  interest  from  June  26,  1894,  one  year  after 
the  will  was  probated.  My  reasons  are  that  the  statute  of  Colorado 
provides  that  "creditors  shall  be  allowed  to  receive  interest  when 
there  i$  no  agreement  as  to  the  rate  thereof,  at  the  rate  of  eight 
per  cent,  per  annum  for  all  moneys  after  they  become  due,  on  any 
bond,  bill,  promissory  note  or  other  instrument  in  writing,"  and  thi* 
will  was  a  written  instrument,  under  which  the  legacy  became  due 
one  year  after  its  probate,  and  that,  in  tlie  absence  of  such  a  statute 
and  of  a  provision  for  interest  at  common  law,  it  is  the  established 
rule  in  chancery  to  allow  it.  Bedford  v.  Coke,  1  Dick.  181 ;  Swinisen 
V.  Sea  wen,  Id.  117;  Godfrey  v.  Watson,  3  Atk.  517;  Bisp.  Eq.  (5th 
Ed.)  §  178;  Young  v.  Godbe,  15  Wall.  562. 

It  was  the  duty  of  the  executrix  to  convert  the  estate  into  money 
as  far  as  it  was  necessary  to  discharge  the  legacy,  and  to  pay  it  at 
the  end  of  the  year  allowed  for  administration,  and  as  she  never  did 
so,  and  never  offered  to  do  so,  it  does  not  seem  to  me  to  be  a  valid 
defense  to  the  legatee's  claim  for  interest  that  she  neglected  to  ob- 
tain an  order  from  the  probate  court  to  pay  the  legacy,  and  failed 
to  convert  the  estate  into  money,  so  that  she 'could  pay  it.  The  rec- 
ord shows  that  the  estate  was  ample  to  pay  this  claim,  and  an  order 
to  pay  it  would  have  passed  of  course  upon  the  application  of  the 
executrix.  If  she  kept  the  legacy  back  for  her  own  and  others'  ben- 
efit, she  and  they  ought  to  pay  interest  during  the  delay  out  of  the 
funds  of  the  estate.  Nor  does  the  fact  that  the  legatee  claimed  |20,- 
000,  when  only  |10,000  was  due,  seem  to  me  to  discharge  the  execu- 
trix from  liability  for  the  interest  on  the  amount  justly  due.  She 
could  have  stopped  the  running  of  the  interest  by  the  tender  of  the 
payment  of  f  10,000,  but  as  long  as  she  paid  nothing,  and  tend«*ed 
nothing,  interest  on  the  amount  actually  due  under  the  will  should,, 
in  my  opinion,  be  allowed  to  the  legatee. 


(94  Fed.  244.) 

STATE  OF  MINNESOTA  v.  CENTRAL  TRUST  CO.  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  10,  1899.) 

No.  1,133. 

Taxation— Lien  op  Taxes  on  Personal  Property — Minnesota  Statute. 

Under  Gen.  St  Minn.  1894,  §  1623,  which  provides  that  *'the  taxes  as- 
sessed upon  personal  property  shall  be  a  lien  upon  the  personal  property 
of  the  person  assessed  from  and  after  the  time  the  tax  books  are  receired 
by  the  county  treasurer,"  the  lien  so  created  is  paramount  to  any  other 
lien  upon  the  property,  prior  or  subsequent,  in  favor  of  private  parties. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

On  July  13,  1897,  the  Central  Trust  Company,  the  appellee,  which  is  a  cor- 
poration of  the  state  of  New  York,  filed  its  bill  in  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota  against  the  Duluth  Gas  &  Water 
Company,  a  Minnesota  corporation,  hereafter  termed  the  "Water  Company." 
to  foreclose  a  mortgage  executed  by  the  latter  company  on  November  1,  1^8>. 
and  recorded  with   the   register  of  deeds  for  St.   Louis   county,   Minn.,  <A 
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February  23,  1889,  whereby  the  mortgagor  company  conveyed  to  said  Central 
Trust  Company  all  and  singular  the  property,  real,  personal,  and  mixed,  then 
owned  and  controlled  by  it,  or  that  It  might  thereafter  acquire,  Including  its 
franchises,  incomes,  rents,  works,  contracts,  buildings,  machinery,  mains,  pipes, 
lines,  poles,  and  property  of  every  kind,  in  trust,  to  secure  the  payment  of  an 
issue  of  bonds  to  the  amount  of  15,000,000,  of  which  sum  bonds  to  the  amount 
of  11,513,000  were  subsequently  issued.  A  decree  of  foreclosure  was  entered 
in  said  cause  in  the  usual  form  on  October  13,  1897,  the  amount  found  due 
under  the  mortgage  behig  $1,580,059.19.  The  decree  provided  that  the  mort- 
gaged property,  In  default  of  payment  of  said  sum  within  five  days,  should  be 
sold  after  six  weeks'  notice  of  the  sale.  On  December  29,  1897,  the  circuit 
court  was  advised  by  affidavits  duly  filed  therein  by  the  complainant  that  three 
judgments  had  been  obtained  agahist  the  Water  Company  in  the  district  court 
for  St.  Louis  county,  state  of  Minnesota,  where  the  mortgaged  property  was 
located,  amounting  in  the  aggregate  to  $^37,088.30,  which  Judgments  were  for 
taxes  upon  personal  property  that  had  been  assessed  against  the  Water  Com- 
pany for  the  years  1894,  1895,  and  1896;  that  executions  had  been  issued  on 
«iid  judgments;  and  that  a  levy  had  been  made  thereunder  by  the  sheriff  of 
St.  Louis  county  on  December  18,  1897,  upon  all  the  gas  and  water  mains  of 
the  Water  Company  in  the  city  of  Duluth,  the  same  being  property  which  was 
included  in  the  aforesaid  mortgage.  On  the  presentation  of  such  affidavits, 
the  circuit  court  enjoined  the  sheriff  of  St.  Louis  county  from  proceeding  with 
the  levies,  and  required  him  to  release  the  same.  It  gave  the  state  of  Min- 
nesota, however,  leave  to  present  its  demand  for  unpaid  taxes  to  the  master 
who  had  been  appointed  to  make  the  foreclosure  sale,  and  empowered  the 
master  to  bear  and  report  upon  the  merits  of  said  claim  before  there  should 
b9  any  distribution  of  the  proceeds  of  the  sale  of  the  mortgaged  property.  On 
February  5,  1898,  the  master  publicly  sold  the  mortgaged  property,  pursuant  to 
the  decree  of  foreclosure,  for  the  sum  of  $700,000,  the  sale  being  made  subject 
to  a  prior  mortgage  lien  to  the  amount  of  $295,000.  This  sale  was  afterwardi 
reported  and  confirmed.  In  pursuance  of  the  order  empowering  the  master 
to  hear  and  decide  concerning  the  merits  of  the  state's  claim  for  unpaid  per- 
sonal taxes,  which  were  alleged  to  be  due  from  the  Water  Company,  a-  hearing 
was  had  before  the  master,  who  reported  with  respect  to  said  claim  that 
although  the  aforesaid  Judgments  for  personal  taxes  had  been  recovered  by  the 
state  against  the  Water  Company,  for  the  years  1894,  1895,  and  1896,  to  the 
amount  before  stated,  and  that  although  personal  taxes  had  been  assessed 
against  the  Water  Company  for  the  year  1897  to  the  amount  of  $23,569,  yet 
**that  the  state  of  Minnesota  has,  under  the  laws  of  the  state  and  the  rules  and 
practice  of  this  court,  no  lien  upon  the  personal  property  of  the  Duluth  Gas  & 
Water  Company,  covered  by  and  included  in  the  mortgage  or  deed  of  trust  in 
this  action  foreclosed,  paramount  to  the  lien  of  the  bondholders  under  said 
mortgage  or  deed  of  trust.  And  the  said  claim  on  the  part  of  the  state  to  have 
^d  personal  taxes  of  said  Duluth  Gas  &  Water  Company  paid  out  of  the 
funds  ♦  ♦  ♦  derived  from  said  foreclosure  sale  of  said  mortgaged  property, 
made  under  said  Judgment  and  decree  of  this  court,  is  *  *  *  disallowed.*' 
The  state  excepted  to  this  report;  but,  upon  the  hearing  of  the  exceptions,  they 
were  overruled,  and  the  report  was  confirmed.  The  appeal  by  the  state  Is  from 
the  aforesaid  order. 

J.  B.  Richards,  for  appellant. 

Jed  L.  Washburn  (Samuel  Untemeyer,  Charles  L.  Lewis,  and  Wil- 
liam D.  Bailey,  on  the  brief),  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  laws  of  the  state  of  Minnesota  (Gen.  St.  1894,  §  1518)  de- 
clare that: 

•The  personal  property  of  gas  and  water  companies  shall  be  listed  and  as- 
sessed in  the  town  or  district  where  the  principal  worlis  are  located.     Gas  and 
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water  mains  and  pipes  laid  In  roads,  streets  or  alleys  shall  be  held  to  be  personal 
property." 

Section  1623  of  the  same  volume  of  the  General  Statutes  pro- 
vides that: 

"The  taxes  assessed  upon  real  property  shall  be  a  lien  thereon  from  and  ta- 
cluding  the  first  day  of  May  in  the  year  in  which  they  are  levied  untU  th« 
same  are  paid,  but  as  between  grantor  and  grantee  such  Uen  shall  not  attach 
untU  the  first  day  of  January  of  the  next  year  thereafter.  The  taxes  assessed 
upon  personal  property  shall  be  a  lien  upon  the  personal  property  of  the  per- 
son assessed  from  and  after  the  time  the  tax  books  are  received  by  the  county 
treasurer." 

And  section  1562  of  the  same  volume  provides,  in  substance,  that 
the  county  auditor  shall  deliver  the  tax  lists  of  the  several  dis- 
tricts into  which  a  county  is  divided  to  the  county  treasurer  on  or 
before  the  first  Monday  in  January  in  each  year,  and  that  such  lists 
when  received  by  the  treasurer  shall  be  suflScient  authority  to  re- 
ceive and  collect  the  taxes  specified  therein.  It  thus  appears  that 
the  lien  for  personal  taxes  which  is  provided  for  by  section  1623, 
supra,  takes  effect  on  the  first  Monday  in  January  succeeding  the 
completion  of  the  tax  lists,  that  being  the  date  on  which  the  tax 
lists  are  usually  delivered  to  the  county  treasurer.  The  method  of 
assessing  taxes  in  the  state  of  Minnesota  corresponds  generally  with 
the  laws  which  prevail  in  other  states,  with  which  all  are  familiar, 
and  need  not  be  stated  with  particularity.  Real  property  is  listed 
every  even-numbered  year,  and  assessed  with  reference  to  its  value 
on  the  1st  day  of  May  preceding  the  assessment  Personal  prop- 
erty is  listed  and  assessed  annually  with  reference  to  its  value  on 
the  1st  day  of  May.  Vide  G^en.  St.  Minn.  1894,  §  1514.  All  prop- 
erty is  required  to  be  assessed  at  its  full  and  true  value  in  money. 
The  assessment  is  made  during  the  months  of  May  and  June,  and 
taxpayers  are  required  to  make  a  correct  statement  of  their  tax- 
able property  to  the  assessor,  and,  in  case  of  a  failure  by  the  as- 
sessor to  obtain  such  a  statement,  it  is  made  his  duty  to  ascertain 
the  amount  of  property  liable  to  taxation,  and  to  assess  it  at  what 
he  believes  to  be  its  true  value.  Vide  Id.  §§  1536,  1541,  1542,  1546. 
When  the  assessment  is  completed  by  the  assessor,  it  is  returned 
to  the  county  auditor,  and  the  assessment  is  thereafter  equalized 
and  corrected  by  a  board  of  equalization.  The  corrected  tax  list 
is  subsequently  delivered  by  the  auditor  to  the  county  treasurer, 
as  prescribed  by  .Id.  §  1562.  Taxes  on  personal  property  are 
deemed  delinquent  on  the  1st  day  of  March  next  after  they  become 
due,  and  thereupon  a  penalty  of  10  per  cent,  is  attached.  After 
taxes  have  been  returned  as  delinquent,  the  county  auditor  is  em- 
powered to  file  a  revised  list  of  such  delinquent  taxes  with  the 
clerk  of  the  district  court  of  the  county  wherein  the  taxes  were  as- 
sessed, and  after  due  notice  of  such  proceedings  said  court  is  em- 
powered to  enter  a  judgment  against  the  delinquent  taxpayer  for 
the  amount  of  the  tax  assessed  against  him,  together  with  the  pen- 
alty and  costs.     Vide  Id.  §§  1567-1569. 

It  is  contended  in  behalf  of  the  appellee,  and  so  the  lower  court 
appears  to  have  held,  that  the  lien  created  by  the  mortgage  in 
favor  of  the  Central  Trust  Company,  from  the  time  when  that  in- 
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strument  was  recorded,  to  wit,  February  23,  1889,  was  and  is  para- 
mount, so  far  as  the  personal  property  conveyed  by  the  mortgage 
is  concerned,  to  any  lien  thereon  which  the.  state  can  assert  under 
a  subsequent  assessment  of  such  personal  property  for  taxation, 
and  in  accordance  with  that  view  it  was  held  that  the  personal 
taxes  due  to  the  state  of  Minnesota  from  the  Water  Company  for 
the  years  1894,  1895,  1896,  and  1897  could  not  be  paid  out  of  the 
proceeds  of  the  foreclosure  sale,  the  amount  received  at  such  sale 
being  insufficient  to  discharge  the  mortgage  indebtedness.  It  can- 
not be  successfully  denied  that  there  are  some  adjudications  which 
support  the  appellee's  contention  to  the  full  extent  last  stated, 
one  of  such  cases,  and  the  only  one  which  is  directly  in  point,  be- 
ing Binkert  v.  Railway  Co.,  98  111.  205.  In  that  case  a  tax  had  been 
assessed,  pursuant  to  the  laws  of  the  state  of  Illinois,  on  the  cap- 
ital stock  of  a  railway  company,  and  an  attempt  was  made  some 
years  after  the  assessment  to  enforce  the  collection  thereof.  By 
the  laws  of  the  state  taxes  on  personalty  were  made  a  lien  upon  the 
personal  property  of  the  person  assessed  from  and  after  the  time 
when  the  tax  books  were  delivered  to  the  collector.  It  was  held 
by  a  divided  court  that  the  tax  thus  imposed  on  the  capital  stock 
of  the  railway  company,  the  same  being  a  personal  tax,  was  in- 
ferior to  the  lien  of  a  mortgage  which  was  executed  and  recorded 
before  the  tax  book  containing  the  tax  was  delivered  to  the  col- 
lector. The  reasons  given  for  the  ruling  were,  in  brief,  that  the 
lien  given  by  the  statute  for  the  taxes  in  question  had  no  reference 
to  the  property  which  was  originally  assessed,  but  was  a  lien  on 
such  personal  property  as  the  taxpayer  owned  at  the  time  of  the 
delivery  of  the  tax  book  to  the  collector;  that  the  lien  could  not 
take  effect  before  the  time  which  was  fixed  by  the  statute;  and 
that  the  tax  book  had  no  greater  effect  as  a  lien  when  delivered  to 
the  collector  than  an  execution  issned  on  a  judgment  recovered  in 
a  suit  between  private  individuals.  No  reference,  however,  was 
made  in  the  opinion  to  a  prior  decision  by  the  same  court  (Dunlap 
V.  Gallatin  Co.,  15  111.  7,  9),  wherein  it  was  declared,  in  substance, 
with  reference,  it  is  true,  to  a  tax  on  realty,  that  a  tax  levied  by 
the  state  is  not  an  ordinary  debt,  but  that,  being  levied  for  the  sup- 
port of  the  government,  it  takes  precedence  of  all  other  demands 
against  the  owner.  In  the  state  of  Iowa  taxes  assessed  on  per- 
sonal property  are  made  a  lien  on  real  estate  owned  by  the  tax- 
payer, and  in  that  state  it  was  first  held  (Trust  Co.  v.  Young,  81 
Iowa,  732,  39  N.  W.  116,  and  46  N.  W.  1103)  that  the  lien  for  such 
a  personal  tax  upon  realty  of  the  taxpayer  was  superior  to  the  lien 
of  a  mortgage  thereon  which  was  executed  before  the  personal  tax 
became  a  lien,  although  the  statute  of  the  state  was  silent  as  to  the 
relative  merits  of  such  liens.  This  decision  was  based  mainly  on 
the  ground  that,  if  the  superiority  of  the  tax  lien  was  not  upheld, 
the  state  would  be  relegated  to  the  position  of  an  ordinary  junior 
lienholder,  and  would  be  compelled  to  redeem  from  prior  liens  to 
collect  its  taxes,  and  in  many  cases  would  be  defeated  in  the  col- 
lection of  the  same  by  reason  of  the  existence  of  prior  liens  in  favor 
of  individuals.     In  a  later  case  (Bibbins  v.  Clark,  90  Iowa,  230,  57 
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N.  W.  884,  and  59  N.  W.  290)  a  majority  of  the  then  members  of 
the  supreme  court  of  that  state  reached  a  different  conclusion,  hold- 
ing with  respect  to  a  lien  on  realty  for  personal  taxes  that  it  is  in- 
ferior to  the  lien  of  a  mortgage  executed  before  the  tax  was  as- 
sessed or  became  a  lien.  To  the  same  effect  is  a  decision  by  the 
supreme  court  of  South  Dakota  (Miller  v.  Anderson,  1  S.  D.  539,  47 
N.  W.  957),  and  a  decision  by  the  court  of  appeals  of  Colorado 
(Gifford  V.  Callaway,  8  Colo.  App.  359,  46  Pac.  626).  In  the  case 
of  Macknet  v.  City  of  Newark,  42  N.  J.  Law,  38,  where  a  city  charter 
made  an  assessment  for  taxes  a  lien  on  all  lands  of  the  taxpayer 
within  the  city,  it  was  held  that  the  lien  for  so  much  of  the  tax 
as  was  assessed  on  personal  property  was  subject  to  the  lien  of  a 
prior  mortgage  on  the  property  of  the  taxpayer.  The  question 
whether  the  lien  declared  by  the  last  clause  of  section  1623,  supnu 
takes  precedence  of  prior  liens  held  by  private  persons  on  person- 
alty of  which  the  taxpayer  is  the  owner  when  the  tax  lists  are  de- 
livered to  the  county  treasurer,  or  whether  it  is  inferior  to  such 
liens,  has  never  been  considered  by  the  supreme  court  of  the  state 
of  Minnesota,  and,  in  the  absence  of  an  adjudication  by  that  court, 
we  feel  at  liberty  to  express  an  independent  judgment. 

It  has  been  held  frequently  that  a  tax  lawfully  imposed  by  the 
state  on  its  citizens  is  not  an  ordinary  debt,  but  is  an  obligation 
which  by  its  very  nature  should  be  regarded  as  paramount  to  all 
other  demands  against  the  taxpayer,  although  the  law  imposing 
the  tax  does  not  in  express  terms  declare  such  priority.  -.Vnd  in 
some  well-considered  cases  the  same  priority  has  been  accorded  to 
a  tax,  although  the  statute  imposing  it  failed  to  provide  in  so  many 
words  that  it  should  be  a  lien  on  the  property  of  the  taxpayer. 
Such  decisions  proceed  on  the  theory  that  the  maintenance  of  good 
government  and  the  public  welfare  are  to  such  an  extent  depend- 
ent upon  the  prompt  collection  of  taxes  that  demands  of  that  na- 
ture should  take  precedence  of  all  claims  founded  upon  private  con- 
tracts. Butler  V.  Baily,  2  Bay,  244,  249;  Gledney  v.  Deavors,  8 
Ga.  479,  481,  482;  Dunlap  v.  Gallatin  Co.,  15  111.  7,  9;  Parker  v. 
Baxter,  2  Gray,  185;  George  v.  Railway  Co.,  44  Fed.  117,  119;  Cen- 
tral Trust  Co.  V.  New  York  City  &  N.  R.  Co.,  110  N.  Y.  250,  257» 
18  N.  E.  92;  Greeley  V.  Bank,  98  Mo.  458,  460,  11  S.  W.  980;  East- 
man V.  Thayer,  60  N.  H.  408,  418;  Jarvis  v.  Peck,  19  Wis.  74;  Bank 
V.  Billings,  4  Pet.  514,  562.  These  decisions  also  express  a  thought 
which  is  generally  prevalent  in  the  public  mind  that  taxes  levied 
by  the  state  for  its  own  support  are  founded  upon  a  higher  obli- 
gation than  other  demands.  The  fact  has  also  been  recognized 
from  time  immemorial  that  ev^ry  sovereignty  ought  to  be  armed  with 
the  requisite  power  to  enforce  the  collection  of  taxes  without  fail,  and 
to  compel  the  prompt  payment  of  whatever  imposts  it  sees  fit  to  levy 
for  its  own  support.  In  view  of  that  necessity  it  has  been  a  com- 
mon practice  to  provide  summary  remedies  for  enforcing  such  de- 
mands, which  have  been  upheld  by  the  courts  whenever  assailed. 
although  it  is  quite  probable  that  some  of  the  remedies  so  provided 
could  not  have  been  sustained  as  affording  due  process  of  law,  if 
the  proceedings  had  related  to  the  collection  of  purely  private  debts. 
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Murray's  Lessee  v.  Improvement  Co.,  18  How.  272,  277,  280;  Hersee  v. 
Porter,  100  N.  Y.  403,  409,  411,  3  :N.  E.  338;  Seare  v.  Cottrell,  5  Mich. 
251.  In  the  case  in  hand  it  is  not  necessary  to  infer  the  existence  of  a 
lien  for  the  taxes  in  controversy,  because  of  the  character  of  the  in- 
debtedness, as  has  been  done  in  some  cases,  since  the  state  statute  has, 
in  anmistakable  language,  given  a  lien  therefor  upon  all  the  personal 
property  of  the  taxpayer  owned  by  him  when  the  tax  lists  are  received 
by  the  county  treasurer.  Moreover,  it  cannot  be  successfully  assert- 
ed that,  in  view  of  the  prior  mortgage  covering  the  property  upon 
which  the  sheriff  proposed  to  levy,  it  was  not  the  personal  property 
of  the  Water  Company  when  the  tax  lists  were  received  by  the 
county  treasurer,  within  the  meaning  of  the  statute,  since,  accord- 
ing to  the  modern  view,  a  mortgagee  has  a  mere  lien  on  the  prop- 
erty covered  by  his  mortgage,  and  is  not  regarded  as  the  owner 
thereof.  Trust  Co.  v.  Young,  81  Iowa,  732,  739,  39  N.  W.  116,  and 
46  N.  W.  1103.  The  sole  question  at  issue,  then,  is  whether  the . 
lien  of  the  state  should  be  regarded  as  inferior  to  that  of  the  mort- 
gagee because  the  legislature  did  not  expressly  declare  that  it 
should  be  paramount.  In  behalf  of  the  appellee  it  is  conceded,  ap- 
parently, that  if  the  taxes  in  question  had  been  levied  upon  real 
property  the  lien  would  prevail  over  a  prior  incumbrance  thereon, 
without  any  express  legislative  declaration  to  that  effect,  and  so  it 
has  been  held  on  several  occasions.  Parker  v.  Baxter,  2  Gray,  185; 
Eastman  v.  Thayer,  60  N.  H.  408,  and  cases  heretofore  cited.  Thia. 
rule  with  respect  to  the  lien  for  real  taxes  is  said  to  be  due,  how- 
ever, to  the  fact  that  such  taxes  are  assessed  originally  against 
the  very  thing  to  which  the  lien  applies,  whereas  personal  taxes  are 
assessed  against  the  person,  and  that  when,  as  in  the  case  at  bar, 
the  statute  gives  a  lien  for  personal  taxes  on  personal  property  of 
the  taxpayer  owned  at  a  certain  time,  it  is  not  a  lien  upon  the  same 
properly  on  account  of  which  the  assessment  was  levied,  and  is 
therefore  a  lien  of  less  dignity.  With  reference  to  this  distinction 
between  personal  and  real  taxes,  it  is  only  necessary  to  say  that, 
while  it  is  doubtless  true  that  in  some  cases  personal  property 
owned  by  the  taxpayer  when  he  is  assessed  for  taxation  is  not  iden- 
tical with  that  which  he  owns  when  the  lien  attaches,  yet  we  can 
perceive  no  reason  why  this  fact  should  have  any  effect  upon  the 
paramount  character  of  the  lien  imposed  for  personal  taxes.  The 
state  has  an  undoubted  power  to  create  a  lien  for  a  personal  tax 
on  other  property  of  the  tax  debtor  than  that  which  was  assessed 
for  the  tax,  and  to  make  the  same  superior  to  all  other  liens.  It 
will  also  be  found,  we  think,  that  taxpayers  generally  retain  the 
bulk  of  their  personal  property  from  the  time  when  they  are  as- 
sessed for  taxation  until  the  tax  becomes  a  lien,  so  that  in  the  ma- 
jority of  cases  the  statute  with  which  we  are  now  dealing  will 
impose  a  lien  on  the  bulk  of  the  same  property  on  account  of  which 
the  tax  was  assessed.  But  whether  it  will  or  will  not  have  such 
effect  must  be  deemed  immaterial  in  considering  the  paramount  na- 
ture of  the  lien. 

It  is  manifest  from  a  glance  at  the  situation  that  if  the  view 
which  prevailed  in  the  loweir  court  is  approved,  and  the  lien  for 
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the  taxes  in  controversy  is  reduced  to  the  grade  of  a  lien  created 
by  private  contract,  no  more  serious  obstacle  could  be  interposed 
in  the  way  of  the  collection  of  personal  taxes  in  the  state  from 
whence  this  appeal  comes.  A  large  percentage  of  personal  property 
in  nearly  every  community  is  usually  subject  to  liens  which,  in  one 
form  or  another,  have  been  created  by  the  owners  thereof,  and,  if 
these  shall  be  held  to  be  of  the  same  dignity  as  the  lien  given  by  a 
public  statute  for  taxes,  the  state  and  the  political  subdivisions 
thereof  will  doubtless  lose  a  considerable  portion  of  the  revenues 
which  would  otherwise  be  derived  from  taxes  assessed  on  personal 
property.  In  the  present  case  personal  property  of  great  value 
was  covered  by  a  mortgage  for  a  period  of  10  years,  on  account  of 
which  the  state  will  lose  personal  taxes,  assessed  during  a  period 
of  4  years,  to  the  amount  of  about  ?60,000,  if  the  contention  of 
the  appellee  shall  prevail.  Besides,  a  construction  of  the  statute 
•which  will  make  a  tax  lien  subordinate  to  a  private  lien  will  a£ford 
a  ready  means  of  enabling  those  who  are  so  disposed  to  avoid  the 
I)ayment  of  personal  taxes  altogether,  and  thereby  afford  additional 
.ground  for  the  complaint  so  frequently  heard,  because  so  much  of 
the  taxable  wealth  of  the  country  escapes  taxation.  No  state,  so  far 
as  we  are  aware,  has  ever  made  provision  for  redeeming  property  on 
which  it  imposes  taxes  from  prior  liens  in  favor  of  individuals,  in 
order  to  secure  its  own  revenue  therefrom;  nor  is  it  either  expedient 
or  desirable  that  laws  of  that  nature  should  be  enacted,  and  that  the 
state,  like  an  individual,  should  be  compelled  to  indulge  in  a  race  of 
diligence  to  secure  its  taxes.  If  it  is  deemed  best  for  any  reason  to 
make  a  lien  for  taxes  which  are  imposed  on  personal  property  sub- 
ordinate to  private  liens,  then  we  perceive  no  reason  why  it  would 
not  be  equally  wise  to  exempt  all  mortgaged  personal  property  from 
taxation.  To  counterbalance  the  evil  results  which  would  doubtless 
flow  from  such  a  construction  of  the  statute  as  was  approved  by  the 
trial  court,  the  appellee  suggests  that  much  public  inconvenience  will 
be  occasioned  by  a  contrary  construction  of  the  statute  upholding  the 
paramount  character  of  a  tax  lien,  since  a  large  amount  of  personal 
property  will  be  incumbered  by  a  lien  for  taxes,  which  will  pre- 
vent the  fi*ee  alienation  of  such  property,  and  prove  a  great  hin- 
drance to  business  transactions.  It  is  possible,  of  course,  that 
some  persons  may  be  deterred  from  purchasing  personal  property 
through  fear  of  an  outstanding  tax  lien;  but  this  fact  will  in  itself 
prove  a  strong  incentive  to  taxpayers  to  pay  their  taxes,  and  to  do 
so  with  reasonable  diligence.  Upon  the  whole,  we  are  satisfied 
that  the  public  inconvenience  resulting  from  this  source  veill  not  be 
serious,  and  that  in  any  event  it  is  not  of  sufficient  importance  to  sus- 
tain the  appellee's  contention. 

In  view  of  what  has  already  been  said,  we  are  of  opinion  that  it 
cannot  be  inferred  that  the  lien  for  personal  taxes  declared  by  sec- 
tion 1623,  supra,  was  intended  to  be  subordinate  to  all  prior  private 
liens,  because  the  legislature  failed  to  say  that  it  should  be 
deemed  paramount.  On  the  contrary,  considering  the  character  of 
the  obligation  and  the  dignity  usually  accorded  to  such  liens,  in 
public  estimation,  and  above  all,  considering  the  necessity  which 
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exists  for  giving  them  priority  in  order  that  the  public  revenue* 
may  be  promptly  and  faithfully  collected,  we  conclude  that  the 
inference  should  be  that  the  lien  was  intended  by  the  legislature- 
to  be  superior  to  all  liens,  prior  or  subsequent,  claimed  by  individ- 
uals, and  that  nothing  should  be  allowed  to  overcome  this  inference- 
but  a  plain  expression  of  a  different  purpose  found  in  the  statute 
itself.  In  a  very  analogous  case  (Morey  v.  City  of  Duluth,  77  N.  W. 
829)  the  supreme  court  of  Minnesota  has  recently  acted  strictly 
in  accordance  with  the  latter  view,  holding  that  a  clause  in  a  city 
charter  authorizing  an  assessment  to  be  made  on  lands  for  street 
improvements,  and  making  the  assessment  a  lien,  but  which  did 
not  declare  the  same  to  be  paramount  to  prior  incumbrances,  must 
necessarily  be  regarded  as  superior  to  such  incumbrances.  It 
is  also  worthy  of  notice  that  in  the  mortgage  under  which  the 
appellee  claims  it  was  careful  to  insert  a  provision  binding  the 
Water  Company  to  pay  and  discharge  each  year  "all  taxes  and 
assessments  of  every  kind  which  may  be  lawfully  levied  and  as- 
sessed upon  all  or  any  part  of  the  franchises  and  property  hereby 
conveyed,  so  as  to  keep  the  said  property  free  and  clear  from  any 
incumbrance  by  reason  thereof."  From  this  provision  found  in 
the  mortgage  it  may  be  fairly  inferred  that  the  mortgage  was- 
taken  with  the  understanding,  on  the  part  of  the  mortgagee,  that 
the  taxes  thereafter  assessed  on  the  mortgaged  property,  whether 
real  or  personal,  would  be  paramount  to  the  claims  of  the  bond- 
holders. It  results  from  these  views  that  the  order  and  decree  of 
the  circuit  court  from  which  the  appeal  was  taken  were  erroneous. 
It  is  accordingly  ordered  that  the  same  be  reversed,  and  that  the  case^ 
be  remanded  to  the  circuit  court,  with  directions  to  vacate  the  erro- 
neous order,  and  in  lieu  thereof  to  enter  an  order  directing  the  pay- 
ment, out  of  the  proceeds  of  the  foreclosure  sale,  of  the  taxes  imposed" 
in  favor  of  the  state  of  Minnesota  for  the  years  1894,  1895,  and  1896. 
Inasmuch  as  the  amount  of  the  taxes  assessed  for  the  year  1897,  which 
claim  has  not  as  yet  been  reduced  to  judgment,  is  in  dispute,  and  liti- 
gation appears  to  be  pending  in  the  state  courts  relative  to  the 
amount  of  the  taxes  for  that  year,  the  order  with  reference  thereto 
will  be  that,  when  the  amount  of  said  taxes  for  the  year  1897  is 
definitely  fixed  and  determined  by  the  proceedings  pending  in  the 
state  court,  the  amount  of  such  taxes  be  also  paid  out  of  the  pro- 
ceeds of  the  foreclosure  sale,  and  that  in  the  meantime  funds- 
adequate  for  that  purpose  be  retained  in  the  registry  of  the  court.. 
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(94  Fed.  251.) 

CURTIS  et  al.  v.  LAKIX  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     April  10.  1899.) 

No.  1,100,  December  Term,  1898. 

1.  Lachks— Partnership  Accounting—Enforcemknt  of  Trust. 

The  plaintiffs  and  the  defendant  L.  entered  into  a  partnfershlp  for  the 
purpose  of  locating,  developing,  and  operating  mines.  While  prospecting 
under  the  agreement,  L.  located  two  mining  claims  in  his  own  name,  con- 
trary to  the  agreement;  and  on  July  27,  1894,  conveyed  a  part  interest 
to  third  persons;  and  on  March  0,  1890,  the  entire  interest  in  the  claims 
was  transferred  to  the  defendant  corporation,  organized  for  that  purpose, 
in  exchange  for  stock.  The  complainants  were  first  advised  of  the  sale 
of  part  interest  in  the  claims  in  1895,  but  never  communicated  with  L., 
for  the  purpose  of  obtaining  an  accounting  or  ascertaining  his  Intentions. 
On  November  13,  1897,  about  one  year  after  plaintiffs  were  informed  of  the 
conveyance  to  the  corporation,  and  two  years  after  the  first  conveyance, 
and  after  the  claims  had  increased  in  value  to  an  amount  exceeding  $200,- 
000.  and  expenditures  had  been  made  in  developing  them,  they  filed  a  bill 
against  L.  and  the  corporation,  asking  for  a  dissolution  of  the  partnership 
and  an  accounting,  and  that  the  defendant  corporation  be  decreed  a  trustee 
for  the  benefit  of  plaintiffs.  Held,  that  the  plaintiffs  had  been  guilty  of 
laches  barring  the  suit. 
*2.  Same— Excuse. 

The  delay  of  plaintiffs  in  commencing  suit  against  their  co-partner  for 
dissolution  and  an  accounting,  and  to  declare  a  third  person  purchasing 
partnership  property  from  him  a  trustee,  is  not  excused  by  the  fact  that 
the  partnership  agreement  had  been  misplaced,  and  was  not  found  until 
shortly  before  the  suit  was  commenced. 
8.  Same— Enforcement  op  Express  Trust. 

Where  a  trustee  of  an  express  trust  oi)enly  repudiates  it,  and  asserts  a 
title  in  himself  to  the  trust  estate,  with  the  knowledge  of  the  beneficiary, 
the  same  diligence  should  be  exercised  by  the  person  injured  in  asserting 
his  rights  as  is  required  of  one  asserting  a  constructive  tnist,  or  attempt- 
ing to  rescind  a  contract  on  the  ground  of  fraud  or  mistake. 

4.  Same— Enforcement  of  Property  Rights. 

One  claiming  an  interest  in  mining  property  that  is  subject  to  great  and 
sudden  fluctuations  in  value,  or  the  value  of  which  is  uncertain,  cannot 
remain  silent  and  inactive,  awaiting  developments,  while  those  in  pos- 
session are  expending  money  in  its  development,  and  a  court  of  equity  will 
deny  him  relief,  where  he  has  failed  to  bring  suit  within  a  comparatiyely 
short  period. 
6.  Same— Interests  of  Innocent  Purchasers. 

Partners  instituting  suit  to  compel  a  co-partner  to  account  for  the  pro- 
ceeds of  partnership  property  transferred  to  a  corporation  in  exchange  for 
stock,  and  to  compel  the  corporation  to  transfer  to  them  the  stock,  where 
it  does  not  appear  that  the  corporation  had  notice  of  their  claim,  and  the 
stock  may  have  passed  into  the  hands  of  innocent  purchasers,  must  proceed 
with  reasonable  diligence,  and,  where  they  have  waited  a  year  before  com- 
mencing suit,  relief  will  be  denied. 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Ciit-uit  Court  of  the  United  States  for  the  District 
of  Utah. 

The  bill  in  this  case  was  filed  by  M.  J.  Curtis  and  A.  D.  Bowley,  the  appel- 
lants, against  Joslah  S.  La  kin  and  the  Sacramento  Gold  Mining  Company,  the 
appellees,  on  November  13,  18!)7,  and  was  subsequently  amended  on  March  8, 
1898.  In  the  original  and  amended  bfil  the  following  facts  were  alleged,  in 
substance:    On  February  1,  1892,  Josiah  S.  Lakin,  A.  D.  Bowley,  and  M.  J. 
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•Curtis  associated  themselves  together  **for  the  purpose  of  locating,  developing, 
and  operating  mines  in  the  states  of  California,  Nevada,  and  such  other  states 
and  territories  or  mining  districts  that  may  come  to  their  notice."  By  the 
agreement,  which  was  signed  on  said  date  at  Sacramento,  in  the  state  of  Cali- 
fornia, each  of  said  parties  agreed  to  ''deposit  Into  one  general  fund  the  amount 
•of  $500,  to  be  drawn  upon  for  the  purpose  of  paying  any  and  all  expenses  that 
.«haU  accrue  in  locating,  developing,  and  operating  such  mines  as  may  come 
into  the  hands  of  said  Lakin,  Bowley,  and  Curtis."  They  further  agreed  that, 
in  addition  to  the  general  traveling  expenses  that  might  be  allowed,  there 
should  also  be  allowed  not  less  than  one  hundred  dollars  per  month  for  the 
time  occupied  by  either  of  the  parties  to  the  agreement  in  locating,  developing, 
and  operating  mines,  or  in  other  business  connected  therewith,  which  sum  was 
to  be  paid  out  of  the  general  fund.  While  prospecting  under  said  agreement, 
Lakin,  on  March  14,  1892,  located  two  mining  claims  in  Tooele  county,  Utah, 
^«lled  the  **Sacramento"  and  "Excelsior"  claims,  which  were  located,  as  it 
was  alleged,  by  Lakin  in  his  own  name,  contrary  to  the  intent  and  purpose  of 
the  aforesaid  agreement.  After  making  these  locations,  Lakin  returned  to  Cal- 
ifornia in  June,  1892,  and  traveled  through  that  state  and  the  state  of  Nevada, 
T)rospecting  for  mining  claims,  which  was  done  at  an  expense  of  several  hun- 
dred dollars,  the  expenses  being  paid  out  of  "assets  furnished  by  said  partner- 
ship." He  did  not  return  to  Utah  until  March,  1894,  and  prior  to  his  return 
he  consulted  with  Curtis  and  Bowley,  the  complainants,  about  filing  notices, 
as  an  act  of  congress  provided  might  be  done,  in  lieu  of  doing  the  usual  assess- 
ment work  on  said  Sacramento  and  Excelsior  claims.  Before  returning  to 
Utah,  Lakin  called  upon  the  complainants,  and  also  advised  with  them  as  to 
the  expediency  of  selling  the  aforesaid  claims  for  the  sum  of  $7,500,  saying,  Ui 
substance,  that*a  party  in  Utah  had  offered  that  sum  for  the  claims.  The  com- 
plainants advised  against  such  sale;  nevertheless  Lakin  returned  to  Utah,  and 
■on  July  27,  1894,  sold  an  undivided  one-sixth  interest  therein  for  $5,000.  On 
the  same  day,  July  27,  1894,  he  contracted  to  sell  an  additional  one-third  inter- 
est in  the  claims  for  $10,000,  which  latter  sale  was  subsequently  consummated, 
and  the  money  was  received  by  Lakin.  The  complainants  did  not  hear  of  the 
sales  aforesaid  until  the  year  1895,  when  they  were  informed  of  the  fact,  and 
at  the  same  time  heard  that  the  sales  had  been  made  by  Lakin  to  obtain  funds 
to  develop  the  property,  and  that  he  was  developing  it  Subsequent  to  July 
27,  1894,  the  claims  were  so  developed,  by  Lakin  and  others  to  whom  he  had 
sold  altogether  a  one-half  interest  therein,  as  to  make  them  self-supporting,  but 
when  they  became  self-supporting  was  not  stated.  The  amount  of  expenses 
incurred  in  developing  the  claims  did  not  exceed  $30,000.  of  which  sum  Lakin 
-contributed  not  more  than  one-half.  The  development  consisted  in  part  in  the 
construction  of  a  mill*  of  the  value  of  $15,000.  Lakin  never  made  any  de- 
mand on  the  appellants  to  furnish  money  for  the  development  and  operation 
of  said  claims,  although  the  complainants  have  always  been  ready  to  respond 
to  any  such  demands;  neither  has  he  rendered  any  statement  of  his  expendi- 
tures, or  made  any  report  of  his  transactions,  with  respect  thereto.  On  March 
'6,  1^96,  the  persons  to  whom  Lakin  had  sold  an  undivided  one-half  interest 
In  said  claims  associated  themselves  with  Lakin.  and  formed  a  corporation 
known  as  the  "Sacramento  Gold  Mining  Company"  (one  of  the  appellees), 
to  which  corporation  the  Sacramento  and  Excelsior  claims,  together  with  some 
others,  were  conveyed  in  exchange  for  its  capital  stock.  Said  corporation 
Issued  1,000,000  shares  of  stock,  of  the  par  value  of  $5  each,  and  Lakin  and 
his  wife  together  received  one-half  of  the  stock,  or,  in  the  aggregate,  500,000 
shares,  in  exchange  for  a  one-half  interest  in  the  Sacramento  and  Excelsior 
claims.  Lakin  became  the  president  of  said  company  when  it  was  organized, 
and  also  a  director  therein.  The  complainants  had  no  knowledge  of  the 
action  of  said  Lakin  in  forming  said  company  "until  about  one  year  before  the 
bringing  of  this  suit."  When  they  acquired  such  knowledge,  the  alleged  part- 
nership agreement  of  February  1,  1892,  had  been  misplaced,  and  could  not  be 
found,  and  for  that  reason  the  complainants  believed  that  they  could  not  suc- 
cessfully maintain  a  suit  to  recover  their  alleged  interest  in  the  claims.  The 
agreement  was  found,  however,  in  the  summer  of  1897.  The  value  of  the 
Sacramento  and  Excelsior  claims  now  exceeds  $200,000,  and  ores  have  been 
extracted  therefrom  of  a  value  exceeding  $50,000.  In  view  of  the  allegations 
-contained  in  the  bill,  which  have  been  stated,  in  substance,  the  complainants 
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prayed  for  the  dissolution  of  the  alleged  partnership:  for  an  accounting,  both 
as  apalnst  Lakin  and  the  Sacramento  Gold  Mining  Company,  with  respect  to 
all  transactions  concerning  the  aforesaid  claims;  that  the  Sacramento  Gold 
Mining  Company  be  deemed  to  have  accepted  a  conveyance  of  a  one-half  in- 
terest In  the  Sacramento  and  Excelsior  claims  with  knowledge  of  the  complain- 
ants' equities:  and  that  It  be  decreed  to  hold  333,333  shares  of  Its  capital  stock 
in  trust  for  the  complainants,  and  that  it  be  compelled  to  issue  to  them  the 
usual  certificates  for  that  amount  of  stock.  The  circuit  court  sustained  a 
demurrer  to  the  bill,  and  eventually  ordered  that  it  be  dismissed. 

James  M.  Denny,  for  appellants. 

Hiram  E.  B<:y)th  (E.  O.  Lee  and  Morris  L.  Ritchie,  on  brief),  for 
appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges, 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv«^ 
the  opinion  of  the  court. 

The  bill  of  complaint  is  disingenuous,  in  that  it  fails  to  state 
certain  facts  with  that  degree  of  fullness  and  accuracj  which  a 
court  of  chancery  has  a  right  to  expect  in  a  case  of  this  character 
and  magnitude,  and  in  that  it  fails  to  give  information  concerning 
the  plaintiffs'  conduct  in  certain  respects  and  on  certain  occa- 
sions, which  obviously  might  have  been  given  had  the  pleader  been 
disposed  to  make  a  frank  disclosure  of  all  the  material  facts  and 
circumstances  touching  the  transactions  out  of  which  the  contro- 
versy arises,  and  on  which  the  plaintiffe'  right  to  equitable  relief 
depends.  For  example,  the  bill  does  not  state  the  amount  of 
money  or  property  which  the  plaintiffs  advanced  to  create  the  general 
fund  which  was  to  be  used  for  the  benefit  of  the  alleged  partnership, 
the  allegation  in  that  respect  being  simply  that  they  "contributed 
to  the  assets  of  said  co-partnership  by  furnishing  Lakin  with  money 
and  supplies  to  travel,"  etc.  It  fails  to  show  whether  the  plaintifb 
ever  made  any  complaint  to  Lakin,  in  person,  because  he  located  the 
Sacramento  and  Excelsior  claims  in  his  own  mtme,  or  whether  they 
ever  demanded  a  conveyance  to  themselves  of  their  alleged  interest 
therein.  It  fails  to  allege  at  what  time  during  the  year  1895  the 
plaintiffs  ascertained  that  Lakin  had  sold  an  undivided  one-half  inter- 
est in  said  claims  for  the  sum  of  |15,000,  or  from  what  source  the 
plaintiffs  derived  such  information;  and  what  is  of  more  importance, 
perhaps,  the  bill  does  not  show  that  the  plaintiffs  ever  communicated 
with  Lakin  after  being  advised  of  the  sale,  or  that  they  attempted  to 
do  so,  for  the  purpose  of  obtaining  an  account  of  his  stewardship,  or 
of  ascertaining  what  he  proposed  to  do  with  the  mining  claims  in  fu- 
ture, although  the  sale  appears  to  have  been  contrary  to  their  wishes, 
and  was  made  as  early  as  July  27,  1894.  The  bill  does  not  disclose 
that  the  plaintiffs  have  communicated  with  their  alleged  partner  in 
any  form,  or  he  with  them,  at  any  time  since  March,  1894,  when  he 
left  Sacramento  for  the  purpose  of  going  to  Utah;  while  it  appears 
that  they  waited  for  about  one  year  before  bringing  this  action,  after 
they  were  advised  that  the  mining  claims  in  controversy  had  been 
conveyed  by  Lakin  and  his  associates  to  a  corporation,  and  were 
therefore  aware  that  the  stock  of  the  corporation  was  liable  to  be 
placed  upon  the  market,  and  pass  into  the  hands  of  innocent  pur- 
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chasers  at  any  moment.  It  m  not  even  averred  that  the  stock  issued 
to  Lakin  which  the  plaintiffs  seek  to  recover  is  still  in  his  hands,  or 
that  any  efforts  were  made  prior  to  the  filing  of  the  bill  to  prevent 
him  from  disposing  of  the  same  for  value  to  third  persons.  Besides, 
the  excuse  which  is  given  in  the  bill  for  waiting  a  year  or  more  after 
the  mining  claims  were  conveyed  to  the  corporation,  before  bringing 
a  suit  or  taking  any  other  steps  to  preserve  their  right  to  the  property, 
is  unsatisfactory,  and  therefore  insufficient.  It  is  somewhat  re- 
markable, to  say  the  least,  that  an  agreement,  upon  which  the  plain- 
tiffs' right  to  a  large  interest  in  a  mine,  supposed  to  be  of  great  value, 
depended,  should  have  been  misplaced,  and  not  found  for  a  year,  and 
that  intelligent  business  men  should  have  supposed  that  the  loss  of 
the  agreement  would  necessarily  prevent  them  from  establishing 
their  right  to  an  interest  in  the  Utah  claims,  and  that  no  effort  was 
made  in  the  meantime  to  obtain  from  their  alleged  co-partner  other 
recognition  of  their  interest  in  the  property.  In  short,  the  allega- 
tions of  the  bill,  in  the  respect  last  mentioned,  are  so  vague  and 
unsatisfactory,  and  the  failure  of  the  plaintiffs  to  disclose  whether 
they  have  ever  held  personal  communication  with  the  defendant 
Lakin  since  1894,  and  demanded  from  him  an  account  or  an  explana- 
tion of  his  conduct  and  purpose,  is  so  significant,  that  we  are  forced 
to  infer  that,  for  at  least  two  years  prior  to  the  filing  of  the  bill,  the 
plaintiffs  were  well  aware  that  Lakin  intended  to  assert  a  right  to 
dispose  of  the  Utah  claims  as  his  own,  without  accountability  to  any 
one.  The  facts  stated  in  the  complaint,  no  less  than  those  which 
might  have  been  stated,  but  are  left  undisclosed,  leave  little  room 
for  doubt  that  Lakin's  intentions  with  respect  to  the  Utah  mines,  and 
his  assertion  of  an  absolute  title  thereto,  have  'been  well  known  to 
the  plaintifb  at  least  since  1895,  when  they  learned  that  he  had  sold 
a  half  interest  therein  for  |15,000,  and  had  appropriated  the  proceeds. 
Men  of  average  intelligence  and  business  sagacity  would  not  ordi- 
narily permit  mining  property  in  which  they  had  a  large  interest, 
and  which  they  believed  to  be  valuable,  to  be  sold  and  otherwise 
dealt  with  by  a  third  person  as  his  own,  without  remonstrance  on 
their  part,  and  without  seeking  for  an  explanation,  unless  they  were 
well  aware  that  he  asserted  a  legal  right  to  so  deal  with  it,  and  that 
any  remonstrance  on  their  part  or  attempt  to  obtain  a  recognition  of 
their  rights  would  be  vain  and  useless,  unless  it  took  the  form  of  a 
suit  to  enforce  their  alleged  rights.  We  think,  therefore,  that  the 
conclusion  is  well  warranted  by  the  allegations  of  the  bill  that  for 
mori?  than  two  years  before  it  was  filed  the  plaintiffs  remained  silent 
and  inactive,  knowing  that  Lakin  claimed  the  Utah  mines  as  his 
own,  yet  intending  to  assert  a  title  thereto  in  case  they  proved  to  be 
productive  and  valuable,  but  to  deny  all  interest  therein  and  all  lia 
bility  for  obligations  which  Lakin  might  incur  in  attempts  to  develop 
them,  provided  they  proved  to  be  barren  and  valueless.  This  seems 
to  be  the  only  reasonable  explanation  of  the  plaintiffs'  silence  and  in- 
action for  a  period  of  two  years  or  more,  in  view  of  facts  that  were 
then  well  known  to  them,  when  their  actions  are  judged  by  the  tests 
which  are  usually  applied  to  determine  the  motives  which  prompt 
human  conduct 
86  0.0.A.-16 
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It  results  as  a  matter  of  law,  from  the  views  which  we  have  thus 
far  expressed  with  reference  to  the  allegations  of  the  bill,  that  it  was 
filed  too  late  to  obtain  redress,  for  the  alleged  grievances,  in  a  court 
of  chancery.  It  may  be  conceded,  for  present  purposes,  that  the 
agreement  of  February  1,  1892,  between  the  plaintiffs  and  Lakin, 
created  a  co-partnership,  and  that  the  Utah  claims  were  located  there- 
under, and  that  the  title  thereto,  when  taken  by  Lakin  in  his  own 
name,  was  held  by  him  in  trust  for  the  benefit  of  himself  and  his  co- 
partners. Nevertheless,  when  the  plaintiffs  were  advised,  by  Lakin's 
conduct  with  respect  to  the  claims,  that  he  intended  to  repudiate  the 
trust  and  treat  them  as  his  own,  they  were  bound  to  assert  their 
rights  with  reasonable  diligence.  The  rule  that  lapse  of  time  will 
never  bar  the  enforcement  of  an  express  trust  is  applicable  to  those 
cases  where  there  has  been  no  repudiation  of  the  trust,  or  where  the 
beneficiaries  have  no  reasonable  ground  to  believe  that  the  trust  has 
been  or  will  be  denied.  Wood  v.  Carpenter,  101  U.  S.  135,  141; 
Oliver  v.  Piatt,  3  How.  333,  411;  Hunt  v.  Patchin,  35  Fed.  81G, 
819,  820;  Miles  v.  Thome,  99  Am.  Dec.  390,  391.  When  a  trustee  of 
an  express  trust  openly  repudiates  it,  and  asserts  a  title  in  himself 
to  the  trust  estate,  and  the  fact  of  such  repudiation  becomes  known  to 
the  beneficiary,  we  are  aware  of  no  reason  why  the  same  degree  of 
diligence  should  not  be  exercised  by  the  injured  party  in  making  com 
plaint  and  in  asserting  his  rights  which  courts  of  chancery  always 
require  to  be  exercised  when  a  litigant  seeks  to  fasten  upon  another 
a  constructive  trust  or  to  rescind  a  contract  upon  the  ground  of 
fraud  or  mistake.  The  reasons  requiring  the  exercise  of  diligence  in 
the  latter  class  of  cases  have  been  stated  many  times  with  great 
clearness  and  force,  and  they  are  no  less  applicable  to  the  former 
class  of  cases  than  to  the  latter.  Naddo  v.  Bardon,  4  U.  8.  App.  64:!, 
681,  2  C.  C.  A-  335,  and  51  Fed.  493;  Godden  v.  Kimmell,  99  U.  S. 
201;  Wood  V.  Carpenter,  101  U.  S.  135,  139;  Lemoine  v.  Dunklin 
Co.,  10  U.  S.  App.  237,  239,  2  C.  C.  A.  343,  and  51  Fed.  487;  Qalliher 
V.  Cadwell,  145  U.  S.  368,  373,  12  Sup.  Ct.  873;  Kjune  v.  Webb,  12 
U.  S.  App.  137,  144,  4  C.  C.  A.  170,  and  54  Fed.  34;  Scheftel  v.  Havs, 
19  U.  S.  App.  220,  225,  226,  7  C.  C.  A.  308,  and  58  Fed.  457;  Wetzel 
v.  Transfer  Ck).,  27  U.  S.  App.  594,  12  0.  C.  A.  490,  and  65  Fed.  23; 
Id.,  169  U.  S.  237,  241,  18  Sup.  a.  307. 

Special  reasons  existed  in  the  case  in  hand  which  required  the 
plaintiffs  to  be  prompt  in  the  assertion  of  their  rights  when  they  be- 
came aware  that  Lakin  claimed  the  Utah  property  as  his  own.  In 
the  first  place,  the  property  consisted  of  mining  claims,  which  were 
subject  to  great  and  sudden  fiuctuations  in  value,  and  the  rule  is 
that  one  claiming  an  interest  in  property  of  that  nature  must  take 
steps  to  establish  his  title  with  all  convenient  speed,  if  he  has  reason- 
able grounds  to  believe  that  such  asserted  interest  will  be  denied 
by  those  in  possession  of  the  property  who  are  at  the  time  engaged 
in  developing  it.  In  cases  of  the  latter  kind,  courts  of  equity  will 
refuse  to  grant  relief  if  the  complainant  has  failed  to  bring  suit  for 
a  comparatively  short  period  after  the  denial  of  his  rights  became 
known  to  him,  unless  a  good  excuse  is  offered  for  such  delay;  and 
they  will  more  readily  hold  that  the  cause  of  action  is  barred  by 
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laches  if  it  appears  that  the  failure  to  sue  was  occasioned,  in  whole 
or  in  part,  by  a  desire  on  the  part  of  the  complainant  to  ascertain 
how  development  work  in  progress  on  the  property  would  affect  its 
valua  Where  delay  is  occasioned  by  motives  of  the  latter  sort, 
— that  is,  by  waiting  to  see  whether  developments  undertaken  by 
those  in  possession  will  be  successful  or  otherwise, — a  litigant  is 
justly  chargeable  with  bad  faith,  which  courts  of  chancery  always 
aim  to  discourage.  Oil  Co.  v.  Marbury,  91  U.  S.  587,  592,  593; 
Johnston  v.  Mining  Co.,  148  U.  S.  370,  371,  13  Sup.  Ct.  585;  Clarke  v. 
Hart,  6  H.  L.  Cas.  633,  656;  Bush  v.  Sherman,  80  111.  175. 

In  tlie  second  place,  the  conveyance  of  the  Utah  claims  to  a 
corporation,  and  the  issuance  of  a  large  quantity  of  stock  repre- 
senting their jralue,  was  an  act  which  made  it  the  duty  of  the  plain- 
tiffs to  be  prompt  in  asserting  their  rights,  to  protect  third  parties 
from  loss  and  damage  which  they  might  possibly  sustain  by  pur- 
chasing the  stock.  According  to  the  averments  of  the  bill,  the 
defendant  corporation,  when  it  accepted  a  conveyance  of  the  Sacra- 
mento and  Excelsior  claims,  had  no  notice  of  the  plaintiffs'  alleged 
interest  therein,  except  such  as  was  imputable  to  it  from  the  fact 
that  Lakin  became  the  president  of  the  corporation  and  one  of  its 
directors.  It  is  not  averred  that  the  persons  to  whom  Lakin  sold 
a  one-half  interest  in  the  claims  in  the  year  1894,  and  who  subse- 
quently conveyed  their  interest  to  the  corporation  and  joined  in  its 
formation,  were  advised  of  the  plaintiffs'  alleged  interest  at  the 
date  of  either  of  said  transactions,  and,  in  the  absence  of  such 
knowledge,  it  is  obvious  that  they,  as  well  as  all  other  persons 
who  may  have  acquired  stock  in  the  corporation  by  purchase  from 
any  of  the  original  promoters,  are  entitled  to  full  protection 
against  the  claims  which  are  now  asserted  by  the  plaintiffs,  and 
that  they  ought  not  to  be  subjected  to  the  costs  of  litigation  in  de- 
fease of  their  rights.  In  addition  to  an  accounting,  the  relief 
sought,  as  against  the  corporation,  is  that  it  be  compelled  to  issue 
fully  one-third  of  its  capital  stock  to  the  plaintiffs,  all  of  which 
stock  was  issued  on  the  organization  of  the  company  at  least  one 
y^r  before  this  suit  was  instituted,  and  the  bill  does  not  show  that 
it  is  possible  to  afford  such  relief  without  injury  to  numerous  third 
parties  into  whose  hands  the  stock  in  question,  or  a  large  portion  of 
it,  may  have  passed  during  the  period  which  elapsed  before  the  bill 
was  filed. 

For  the  reasons  stated,  we  are  of  opinion  that  the  plaintiffs 
have  been  guilty  of  such  negligence  in  the  assertion  of  their  rights. 
In  the  light  of  known  facts  which  should  have  inspired  earlier  ac- 
tion, that  their  bill  ought  not  to  be  entertained  by  a  C9urt  of  equi- 
ty.   The  decree  below  is  accordingly  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  This  is  a  bill  brought 
hy  the  appellants  against  their  co-partner  Lakin  for  a  dissolution 
of  the  partnership  and  for  an  accounting.  It  is  not  material  here 
that  they  sought  other  relief  against  other  parties,  for  the  de- 
murrer cannot  be  sustained  if  they  are  entitled  to  any  relief  against 
any  party.    The  question  is  therefore  whether  or  not,  by  a  delay  of 
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two  years  after  they  discovered  the  faithlessness  of  their  co-part- 
ner, they  are  estopped  by  laches  from  obtaining  an  accounting  or 
any  other  relief  from  him.  The  appellee  Lakin  held  the  partner- 
ship property  in  his  own  name,  in  trust  for  his  partners  and  him- 
self. No  time  runs  against  an  express  trust,  until  it  is  openly 
repudiated,  and  notice  of  the  repudiation  is  brought  home  to  the 
cestuis  que  trustent.  Speidel  v.  Henrici,  120  U.  S.  377,  386,  7  Sup. 
Ct.  610;  Swift  V.  Smith,  25  C.  C.  A.  154,  159,  79  Fed.  709,  714,  and 
49  U.  S.  App.  188.  It  is  conceded  in  the  opinion  of  the  majority 
that  notice  of  the  repudiation  of  this  trust  was  not  received  by  the 
appellants  until  two  years  before  this  suit  was  commenced.  The 
statutes  of  Utah,  as  construed  by  its  supreme  court,  expressly  per- 
mit cestuis  que  trustent  to  maintain  an  action  for  a%  enforcement 
of  the  trust,  against  a  trustee  who  has  repudiated  it,  for  four  years 
after  the  repudiation  becomes  known  to  them,  when  the  trust  was 
created  by  a  written  agreement,  as  in  the  case  at  bar.  Rev.  St. 
Utah  1898,  §§  2876,  2883;  Thomas  v.  Glendinning,  13  Utah,  47,  53, 
56,  44  Pac.  652,  654,  and  cases  there  cited. 

In  support  of  the  view  that  this  suit  is  barred  by  laches  in  two 
years  after  the  partner  Lakin  repudiated  his  trust,  although  the 
statutes  of  Utah  permit  such  a  suit  for  four  years  thereafter,  the 
cases  for  the  rescission  of  contracts  for  fraud  or  mistake  are  cited 
in  the  opinion  of  the  majority.  It  appears  to  me,  however,  that  the 
reason  which  requires  the  early  application  of  laches  to  such  cases 
has  no  application  to  the  suit  of  partners  against  their  co-partner 
for  gn  accounting  of  proceeds  of  firm  property,  and  that,  the  reason 
ceasing,  the  rule  ceases.  That  reason  is  that  a  contract  induced 
by  fraud  or  mistake  is  voidable,  not  void,  and  it  appears  to  be 
valid.  The  parties  to  it  and  others  may  change  their  position,  and 
incur  liability  to  loss  ip  reliance  upon  its  validity.  Hence  he  who 
would  avoid  it  must  make  his  attack  at  once  upon  his  discovm* 
of  the  fraud  or  mistake,  or  he  will  be  estopped  by  his  silence  from 
denying  its  legality.  Rugan  v.  Sabin,  3  C.  C.  A.  578,  580,  53  Fed. 
415,  418,  and  10  U.  S.  App.  519,  530,  and  cases  there  cited.  But  the 
partner  who  holds  the  property  of  his  firm  in  trust,  and  who  dis- 
poses of  it  and  appropriates  its  proceeds  to  his  own  use,  cannot 
be  deceived  or  misled  by  the  silence  or  delay  of  his  partners.  He 
is  aware  of  his  relation  to  them.  He  knows  his  liability  to  them, 
and  it  seems  to  me  that  there  is  no  sound  reason  why  he  should  be 
relieved  from  responding  to  it,  within  the  time  fixed  for  its  enforce- 
ment, bv  the  statute  of  limitations  of  the  state  in  which  he  is  sued. 
In  Naddo  v.  Bardon,  2  C.  C.  A.  335,  340,  51  Fed.  493,  498,  and  4 
U.  S.  App.  642,  685,  Mr.  Justice  Brewer,  in  delivering  the  opinion 
of  this  court,  said:  "It  is  doubtless  true  that,  where  an  express 
trust  is  once  shown  to  exist,  it  is  presumed  to  continue,  and  there- 
fore no  lapse  of  time  will  defeat  an  action  to  enforce  rights  under 
it.  But  when  that  trust  is  repudiated,  and  knowledge  of  the  repu- 
diation is  brought  home  to  the  cestuis  que  trustent,  the  case  l» 
brought  within  the  ordinary  rules  of  limitation  and  laches."  The 
doctrine  of  laches  is  applied  by  courts  of  equity,  in  analogy  to  the 
statute  of  limitations  at  law,  to  promote,  and  not  to  defeat,  justice. 
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Under  the  statutes  of  Utah  cited,  the  appellants  were  allowed  at 
least  four  years,  after  they  learned  that  their  partner  had  repu- 
diated his  trust,  in  which  to  institute  a  suit  against  him  for  a 
dissolution  of  their  partnership  and  an  accounting,  and,  in  my 
opinion,  their  delay  of  two  years  ought  not  to  be  fatal  to  it.  Bo- 
Kan  V.  Mortgage  Co.,  11  C.  C.  A.  128,  135,  63  Fed.  192,  199,  and  27 
U.  a  App.  346;  Kellev  v.  Boettcher,  29  C.  C.  A.  14,  21,  85  Fed.  55, 
62,  and  56  U.  S.  App.  363,  383. 


(94  Fed.  258.) 

riNE  MOTWTAIN  IRON  &  COAL  CO.  et  al.  v.  BAILEY  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     April  10,  1899.) 

No.  1,103. 

1.  AciENT  —  Representing  Advekse  Interestb  —  Notice  to   as   Apfectiho 

Principal. 

The  fact  that  an  agent  also  acts  as  agent  for  the  party  adversely  inter- 
ested in  the  transaction  does  not  prevent  his  principal  from  being  bound 
by  notice  to  or  Imowledge  acquired  by  such  agent  where  the  principal 
consents  to  such  adverse  agency. 

2.  Same — Acquiring  Adverse  Interests— Notice  to  as  Appecting  Principal. 

Where  one  negotiating  the  sale  of  a  mortgage  for  a  trust  company  is 
also  the  agent  of  the  proposed  purchaser  for  the  purpose  of  investing  his 
money  and  examining  his  titles,  and  pending  the  negotiations  the  agent 
becomes  the  owner  of  the  mortgage,  without  the  knowledge  of  the  prin- 
cipal, the  agency  ceases,  so  that  on  the  subsequent  purchase  of  the  mort- 
gage by  the  principal  he  is  not  bound  by  notice  to  or  knowledge  of  the 
agent  as  to  defects  in  the  mortgage  or  its  title,  and  is  a  bona  fide  pur- 
chaser for  value. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  IHfitrict 
of  Minnesota. 

This  is  an  appeal  from  a  decree  which  dismissed  a  bill  to  remove  an  alleged 
doud  from  the  title  of  the  appellants  to  certain  real  estate  in  the  state  of 
Minnesota.  The  alleged  cloud  consisted  of  a  perfect  record  title  to  the  property 
in  the  appeUee  Charles  Irving  Bailey  which  had  arisen  in  this  way:  On  Au- 
gust 29,  1892,  the  appeUee  John  D.  Blake,  who  was  the  owner  of  the  property, 
made  a  mortgage  upon  it  to  the  Metropolitan  Trust  Company,  a  corporation, 
to  secure  the  payment  of  his  promissory  note  to  it  for  $17,290.  This  mortgage 
was  recorded  on  October  27,  1892,  and  according  to  the  record  constituted  a 
first  lien  upon  the  property  in  controversy.  P.  M.  Woodman  had  been  for 
many  years,  and  was,  a  general  agent  of  the  appellee  Charles  M.  Bailey  to 
procure  first  mortgages  for  him,  and  to  examine  the  title,  or  to  cause  the  title 
of  the  property  covered  by  such  mortgages  to  be  examined,  on  his  behalf; 
and  at  the  same  time  he  was  the  trust  or  trading  officer  of  the  Metropolitan 
Trust  Company.  On  account  of  certain  agreements  which  Blake  had  made 
with  the  appellants,  the  Pine  Mountain  Iron  &  Coal  Company  and  the  Ger- 
mauia  Safety- Vault  &  Trust  Company,  they  claim— and  for  the  purpose  of  the 
decision  of  this  case  their  claim  will  be  conceded  to  be  well  founded  without 
Investigation— that  this  mortgage  was  void  as  against  them.  Their  agree- 
ments, however,  were  not  of  record,  and  the  record  disclosed  no  notice  of  their 
claim.  Upon  the  record  their  title  appeared  to  be  subject  to  the  mortgage, 
and  to  be  founded  upon  a  deed  to  Blake,  which  was  not  recorded  until  after 
the  record  of  the  mortgage  had  been  made.  Before  the  trust  company  paid 
to  Blake  the  money  which  it  loaned  to  him  on  this  mortgage,  however,  the 
appeUants  notified  Woodman,  as  the  trust  officer  of  that  company,  of  their  claim 
mat  the  mortgage  was  void.    In  this  state  of  the  facts,  Woodman   wrote 
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Charles  M.  Bailey  on  January  6,  1893,  and  asked  him,  if  he  would  like  **9n 
•A  1*  7  per  cent,  mortgage,  $17,290,  on  at  least  $60,000  worth  of  property; 
mortgage  made  by  a  good  man,  too.  We  have  taken  it  in,  and  I  think  I  can 
get  It  for  you  if  you  wish."  On  January  9,  1893,  Bailey  replied  that  he  was 
short  of  funds,  but  that  if  it  was  a  good  mortgage  he  thought  he  could  send  a 
check  for  it  some  time  that  month.  .  He  Inquired  about  the  property  It  covered. 
whether  Woodman  could  get  7%  per  cent,  or  8  per  cent.  Interest,  and  when 
the  note  was  payable.  On  January  13,  1893,  Woodman  wrote  to  Bailey: 
"This  $17,290  mortgage  of  which  I  wrote  you  is  on  good  city  property,  and 
is  already  made.  Our  company  took  it  in,  and  it  is  exceptionally  good,  we 
think,  in  the  matter  of  security;  and  I  know  the  maker,  and  have  known  him 
for  many  years,  and  believe  him  to  be  perfectly  good.  The  mortgage  is  dated 
August  29,  1892,  and  runs  for  three  years  at  7  per  cent.  We  could  not  make 
it  better  than  7  per  cent.,  as  we  get  a  very  small  commission."  On  January 
17,  1898,  Bailey  wrote  Woodman  that  he  did  not  care  for  the  mortgage,  bat 
that,  if  they  would  allow  him  one  month's  interest,  and  could  make  anything 
by  sending  it  to  him,  he  would  send  a  check  some  time  that  month.  On 
January  20,  1893,  Woodman  replied  that  he  could  not  allow  him  the  January 
interest,  but  would  give  him  half  of  their  commission  of  $122.90,  and  asked 
him  to  send  a  check  for  the  mortgage  on  or  before  February  1,  1893.  Some 
time  in  January,  1893,  while  this  negotiation  was  in  progress,  and  before  the 
sale  to  Bailey  was  made,  or  its  terms  agreed  upon.  Woodman  had  bought  the 
mortgage  and  note  of  the  trust  company,  in  order  to  raise  money  for  it 
The  trust  company  had  assigned  them  to  him.  He  had  borrowed  of  a  bank 
in  Minneapolis,  upon  his  individual  note,  the  necessary  money  to  pay  for  them, 
and  had  pledged  them  to  the  bank  as  collateral  security  for  his  note.  In  other 
words,  Woodman  had  become  the  owner  of  the  note  and  mortgage,  and  the 
trust  company  had  parted  with  its  title  to  and  interest  in  them,  before  Wood- 
man sold  them  to  Bailey.  In  this  condition  of  the  title,  Bailey  sent  his  check 
to  Woodman  for  the  note  and  mortgage  on  January  27,  1893,  Woodman  as- 
signed them  back  to  the  trust  company,  that  company  then  assigned  them 
directly  to  Bailey,  and  this  latter  assignment  was  recorded.  The  previous  as- 
signment to  Woodman  was  not  recorded,  and  Woodman  never  notified  Bailey, 
and  Bailey  did  not  learn  until  years  afterwards,  that  Woodman  had  ever 
owned  the  note  and  mortgage,  or  that  the  appellants  had  ever  claimed  that 
it  was  not  valid.  In  1894  he  foreclosed  the  mortgage,  and  in  November,  1895, 
he  conveyed  the  property  which  it  covered  to  his  son,  Charles  Irving  Bailey, 
by  a  quitclaim  deed,  which  recites  a  consideration  of  $25,000.  The  record  of 
this  case  discloses  no  evidence  that  the  grantee  in  that  deed  was  aware  of  any 
defect  In  the  title,  or  of  the  claim  of  the  appellants,  before  he  paid  the  con- 
sideration for  It;  and  there  was  no  notice  of  any  such  claim  upon  the  record 
of  the  title.  In  this  state  of  the  facts  the  court  below  dismissed  the  bill  on 
the  ground  that  the  Baileys  were  bona  fide  purchasers  for  value,  without  no- 
tice of  any  defect  in  the  mortgage  or  title. 

A.  E.  Richards  and  Arthur  M.  Keith  (John  B.  Baskin,  A.  G.  Ronald, 
R.  G.  Evans,  Charles  T.  Thompson,  and  Edwii\  K.  Fairchild,  on  the 
brief),  for  appellants. 

John  Van  Derlip  (George  P.  Wilson,  on  the  brief),  for  appellees. 

Before  CALDWELL,  S.VNBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

This  case  presents  many  interesting  questions,  but  the  answer  to 
one  of  them  necessarily  determines  its  decision.  It  is  admitted  that 
the  decree  below  should  be  aflSrmed  unless  the  facts  which  we  have 
recited  charged  Charles  M.  Bailey,  under  the  law,  with  notice  of  the 
claim  of  the  appellants  that  the  mortgage  was  invalid  on  or  before 
January  27,  1893,  when  he  purchased  and  paid  for  it  The  proof  is 
conclusive  that  he  had  no  actual  notice  of  this  claim,  and  that  the 
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record  title  of  the  property  mortgaged  gave  him  no  constructive  no- 
tice of  it;  but  the  counsel  for  the  appellants  insist  that  the  notice 
which  Woodman  had  received  while  acting  as  an  officer  of  the  trust 
company  was,  under  the  law,  notice  to  Bailey,  because  Woodman 
was  Bailey's  general  agent  to  invest  his  money,  and  to  examine  his 
titles,  and  notice  to  the  agent  is  notice  to  the  principal.  Notice  to 
and  tiie  knowledge  of  the  agent  or  attorney  acquired  in  prior  trans- 
actions, and  present  in  his  mind  while  he  is  exercising  the  powers  and 
discharging  the  duties  of  his  agency,  are  notice  to  and  the  knowledge 
of  his  principal.  Railway  Co.  v.  Belliwith,  28  C.  C.  A.  358,  83  Fed. 
437,  440.  For  the  purpose  of  this  discussion  we  concede,  without 
considering  the  issue,  that  knowledge  of  the  appellants'  claim  had 
been  acquired  by  Woodman  in  October,  1892,  and  was  present  in  his 
mind  when  he  sold  the  note  and  mortgage  to  Bailey.  He  entered 
upon  the  negotiation  of  that  sale  as  the  trust  officer  of  the  Metropoli- 
tan Trust  Company,  duly  authorized  to  sell  the  mortgage  for  it,  and 
also  as  the  agent  of  Bailey  to  purchase  mortgages,  and  to  examine 
titles  for  him.  Bailey,  however,  knew  that  he  was  an  officer  of  the 
trust  company,  and  that  he  was  acting  for  that  company  in  his  at- 
tempt to  sell  this  mortgage  to  him,  and  we  concede,  for  the  purposes 
of  this  case,  that  his  consent  that  Woodman  should  act  as  agent  for 
both  these  parties  would  estop  him  from  escaping  on  that  ground 
from  the  general  rule  that  notice  to  the  agent  is  notice  to  the  prin- 
cipal. A  principal  who  knows  that  his  agent  is  also  acting  as  agent 
for  the  party  adversely  interested  in  a  transaction  with  him,  and 
yet  consents  that  he  may  act  as  his  agent,  is  estopped  from  denying 
the  notice  and  knowledge  which  the  agent  has  during  the  negotiation. 
Astor  V.  Wells,  4  Wheat.  466;  Fitzsimmons  v.  Express  Co.,  40  Ga. 
330,  336;  Alexander  v.  University,  57  Ind.  466,  476;  Leekins  v. 
Nordyke  &  Marmon  Co.,  66  Iowa,  471,  475,  24  N.  W.  1;  Mining  Co. 
V.  Senter,  26  Mich.  73,  77.  But  before  the  negotiation  was  closed, 
before  Bailey  bought  or  agreed  to  buy  the  mortgage,  Woodman  had 
become  the  sole  owner  of  them,  the  trust  company  had  parted  with  its 
title  to  them,  and  Bailey  was  kept  in  ignorance  of  this  fact.  Wood- 
man had  borrowed  the  money  of  the  bank  on  his  individual  note  to 
purchase  the  mortgage,  and  had  paid  this  money  over  to  the  trust 
company.  The  note  and  mortgage  had  been  assigned  to  him,  and  he 
had  pledged  them  to  the  bank  as  collateral  security  for  the  payment 
of  his  note.  It  is  doubtless  true  that  the  motive  which  induced  him 
to  take  this  action  was  to  raise  money  for  the  company.  But  his 
purpose  is  not  material  here.  The  facts  remain  that  before  Bailey 
bought  or  agreed  to  buy  the  note  and  mortgage  Woodman  had  be- 
come their  owner;  and  when  the  agreement  of  sale  was  finally  made, 
and  when  it  was  performed,  he  was  the  vendor,  and  Bailey  was  the 
purchaser,  and  Bailey  was  not  informed  of  these  facts.  Now,  the 
interest  of  vendor  and  purchaser  are  diametrically  opposed.  To  tht? 
former  the  highest,  and  to  the  latter  the  lowest,  price  is  the  greatest 
good.  To  permit  the  seller  to  act  as  the  agent  of  the  buyer  in- 
augurates so  dangerous  a  conflict  between  self-interest  and  duty  that 
th6  law  has  wisely  removed  the  temptation  by  forbidding  the  rela- 
tion.    No  man  can  be  a  vendor  or  the  agent  of  a  vendor  and  the 
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purchaser  or  the  agent  of  the  purchaser  at  the  same  time,  unless  he 
first  obtains  the  consent  of  the  party  with  whom  he  deals,  after  a 
complete  disclosure  of  all  the  facts  which  condition  his  relation.  'Hie 
law  absolutely  prohibits  the  vendor  from  being  at  the  same  time  the 
agent  of  a  purchaser,  unless  the  latter  consents  to  the  relation  after 
he  knows  that  his  agent  is  the  seller.  Warren  v.  Burt,  7  C.  C.  A- 
105,  107,  58  Fed.  101,  103,  and  12  U.  S.  App.  591,  595;  McKinley  v. 
Williams,  20  C.  C.  A.  312,  74  Fed.  94,  and  3G  U.  S.  App.  749,  752. 
Every  general  agency  is  necessarily  limited  by  this  rule  of  law,  and 
must  be  construed  in  its  light.  As  long  as  the  agent  is  conducting 
negotiations  for  his  principal  with  third  parties,  he  may  act  on  his 
behalf;  but  the  moment  he  undertakes,  without  the  knowledge  of 
his  principal,  to  conduct  them  with  himself,  his  agency  ceases,  and 
the  powers  and  liabilities  of  that  relation  no  longer  exist.  Voltz  v. 
Blackmar,  64  N.  Y.  440,  446. 

In  consonance  with  this  principle  of  the  law  of  agency,  the  rule 
that  notice  to  the  agent  is  notice  to  the  principal  has  an  exception  as 
well  established  as  the  rule  itself.  It  is  that  when  the  agent  acts 
for  himself,  in  his  own  interest,  and  adversely  to  his  principal,  in  a 
given  negotiation  or  transaction,  neither  notice  to  nor  the  knowl- 
tMige  of  the  agent  can  be  lawfully  imputed  to  the  principal.  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  156,  18  Sup.  Ct.  552;  Frenkel  v.  Hudson, 
82  Ala.  158,  2  South.  758;  Waite  v.  City  of  Santa  Cruz,  89  Fed.  619, 
630;  Barnes  v.  Gaslight  Co.,  27  N.  J.  Eq.  33,  37;  Winchester  v.  Rail- 
road Co.,  4  Md.  231,  241;  Davis  Improved  Wrought  Iron  Wagon 
Wheel  Co.  v.  Davis  Wrought  Iron  Wagon  Co.,  20  Fed.  699,  702; 
Thomson-Houston  Electric  Co.  v.  Capital  Electric  Co.,  56  Fed  849, 
853;  Bank  v.  Cunningham,  24  Pick.  270,  276;  Mechem,  Ag.  §  723. 
The  reason  of  the  general  rule  is  that  it  is  the  duty  of  the  agent  to 
communicate  to  his  principal  the  facts  relative  to  any  transaction  in 
which  he  acts  on  his  behalf,  and  that  the  law  presumes  that  he  has 
discharged  his  duty.  But  when  the  nominal  agent  commences  to  act 
in  his  own  interest,  and  adversely  to  his  principal,  the  presumption 
no  longer  obtains  that  he  will  communicate  to  him  facts  which  might 
prevent  the  consummation  of  the  negotiation  which  he  is  conducting 
on  his  own  behalf,  and  the  counter  presumption  that  he  will  conceal 
them  arises.  As  the  reason  for  the  rule  no  longer  exists,  the  rule 
coasi*  to  apply,  and  the  exception  prevails.  The  case  at  bar  falls 
far  within  the  exception.  The  time  when  notice  of  the  appellants* 
claim  that  the  mortgage  was  void  became  material,  the  time  when 
that  notice  would  naturally  have  been  communicated  to  Bailey,  was 
when  it  became  the  duty  of  Woodman  to  examine  and  certify  the  title 
for  him.  In  the  ordinary  course  of  business  that  time  did  not  ar- 
rive until  Bailey  agreed  to  take  the  mortgage,  for  it  is  useless  and 
unusual  to  examine  or  certify  the  title  for  a  purchaser  until  he  has 
agreed  to  purchase  if  it  is  found  to  be  good.  Now,  Bailey  did  not  ac- 
cei)t  the  terms  of  sale  which  Woodman  offered  him  until  January  27, 
1893,  and  long  before  that  time  Woodman  had  become  the  owner 
of  the  note  and  mortgage,  the  vendor,  and  the  party  interested  ad- 
versely to  his  former  principal,  in  his  negotiations  for  their  sale; 
and  he  was  conducting  those  negotiations  in  his  own  interest,  and 
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not  in  the  interest  of  Bailey.  He  had,  therefore,  ceased  to  be 
Bailey's  agent,  and  his  notice  and  knowledge  of  the  appellants'  claim 
cannot  be  lawfully  imputed  to  his  former  principal.  The  presump- 
tion, which  arises  from  his  adverse  interest,  that  he  did  not  com- 
municate his  knowledge,  is  shown  by  the  record  to  be  in  accordance 
with  the  fact.  He  never  informed  Bailey  of  the  appellants'  claim 
that  the  mortgage  was  void.  He  never  notified  him  that  he  was 
the  real  owner  and  vendor  of  the  note  and  mortgage  which  he  caused 
the  trust  company  to  assign  to  him.  All  these  material  facts  he 
concealed  from  his  former  principal,  just  as  the  law  presumes  from 
his  adverse  interest  he  would  do;  and  in  this  way  Bailey  bought 
without  either  actual  or  constructive  notice  of  any  defect  or  claim 
of  defect  in  the  mortgage.  There  was  no  error  in  the  conclusion  of 
the  court  below  that  the  Baileys  were  bona  fide  purchasers  for  value, 
without  notice  of  the  appellants'  claim,  and  the  decree  below  is  af- 
firmed. 


(94  Fed.  262.) 

CLARKE  V.  NORTHWESTERN  MUT.  LIFE  INS.  CO.  et  al. 

(Circuit  Court  of  Appeals.  Eighth  Circuit.    April   17,   1890.) 

No.  1,088. 

1.  FORECLOSURB  SALE— REDEMPTION. 

Under  Code  Civ.  Proc.  Neb.  |  497a  (Comp.  St.  p.  595),  providing  for  re- 
demption by  the  owner  of  premises  sold  under  foreclosure,  the  oAvner  may 
redeem,  where  other  than  the  plaintiff  was  purchaser,  by  paying  the  pur- 
chaser, or  tendering  into  court  before  the  confirmation  of  the  sale,  the 
amount  of  his  bid,  with  12  per  cent,  interest  from  the  date  of  sale. 

2.  Same— Anticipating  Qukstfons  as  to  Effect. 

It  is  not  the  business  of  courts  to  anticipate  controversies,  and  it  will 
not  take  Jurisdiction  of  a  petition  of  the  owner  of  the  equity  of  redemption 
asking  leave  to  redeem  from  a  foreclosure  sale,  and  the  advice  and  in- 
struction of  the  court  as  to  the  effect  of  redemption,  and  the  nature  of  the 
title  that  will  accrue  to  the  redemptloner. 

3.  Same. 

Where  the  court  entertains  a  petition  of  the  owner  of  the  equity  of  re- 
demption asking  leave  to  redeem  from  a  foreclosure  sale,  it  cannot  pass 
on  the  question  of  the  effect  of  the  redemption,  and  the  rights  and  title 
acquired  by  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

On  the  31st  of  January,  1888,  William  E.  and  Mary  A.  Clarke  made  and 
delivered  their  promissory  note  for  ^6,500  to  the  Northwestern  Mutual  Life 
Insurance  Company,  and  to  secure  the  payment  of  the  same,  made  and  de- 
livered to  the  insurance  company  their  mortgage  deed  on  the  real  estate  here 
in  controversy.  On  the  17th  of  January,  1890,  Artemus  M.  Clarke,  the  appel- 
lant, purchased  from  the  mortgagors,  William  E.  and  Mary  A.  Clarke,  the 
legal  title  to  the  mortgaged  premises,  subject  to  the  lien  of  the  mortgage,  but 
did  not  agree  to  pay  the  same.  On  the  21st  of  August,  1890,  the  Insurance 
company  tiled  its  bill  in  equity  to  foreclose  the  mortgage  in  the  circuit  court 
of  the  United  States  for  the  district  of  Nebraska,  in  which  suit  Artemus  M. 
Clarke,  the  appellant,  and  all  other  persons  having  an  interest  in  the  mort- 
gaged premises,  were  made  parties.  In  the  foreclosure  suit,  the  ^lerchants' 
National  Bank  of  Omaha,  the  Nebraska  National  Bank  of  Omaha,  and  the 
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Nebraska  Sayings  &  Exchange  Bank  were  made  defendants,  and  filed  an- 
swers setting  fortli  tlie  amount  and  nature  of  their  respective  liens  on  or  In- 
terest in  the  land.  On  the  23d  of  December,  1896,  the  court  rendered  a  decree 
In  which  the  following  were  found  to  be  the  order  and  amount  of  the  several 
liens  on  the  land,  namely:  First  lien,  mortgage  to  Northwestern  Mutual  Life 
Insurance  Company,  $7,129.39;  second  lien,  mortgage  to  Merchants'  National 
Bank  of  Omaha,  $8,062.70;  third  lien,  judgment  in  favor  of  Nebraska  Savings 
&  Exchange  Bank,  $3,246.56.  And  it  was  decreed  ''that  unless  the  defendant 
pay  the  complainant  the  said  sum  of  $7,129.30,  and  interest  thereon  from  the 
date  hereof  at  the  rate  of  seven  per  cent,  per  annum,  together  with  the  costs 
of  this  suit,  within  twenty  days  from  the  date  hereof,  said  mortgaged  prem- 
ises be  sold  at  public  vendue,  in  the  manner  provided  by  law,  to  the  highest 
and  best  bidder  for  cash,  and,  after  confirmation  of  said  sale  by  the  court,  the 
proceeds  thereof  applied— First,  to  the  payment  of  the  costs  of  this  suit  and 
expenses  of  sale;  second,  to  the  payment  of  the  amount  hereinbefore  found  due 
the  complainant,  and  interest  as  aforesaid;  third,  to  the  payment  of  the 
amount  hereinbefore  found  due  the  defendant  Merchants'  National  Bank; 
fourth,  to  the  payment  of  the  amount  hereinbefore  found  due  the  defendant 
William  K.  Potter,  receiver  of  the  Nebraska  Savings  &  Exchange  Bank,— and 
that  the  balance  of  the  proceeds,  if  any,  be  brought  into  court  to  abide  the 
further  order  of  the  court"  The  order  of  sale  was  stayed  for  nine  months, 
after  the  expiration  of  which  time,  and  on  the  1st  day  of  December,  1897,  the 
mortgaged  premises  were  sold  under  the  decree,  and  purchased  by  the  Mer- 
chants* National  Bank  of  Omaha  for  $10,150.  On  the  30th  of  December,  1897. 
the  appellant  filed  in  the  court  below  a  petition  for  leave  to  redeem  the  mort- 
gaged premises.  After  setting  forth  the  purchase  of  the  mortgagor's  equity 
of  redemption,  the  petition  proceeds:  "Your  petitioner  further  says  that  as 
the  owner  of  said  real  estate  in  said  deed  descril)8d.  and  which  is  the  same 
real  estate  as  that  in  controversy  in  this  suit,  your  petitioner  is  ready,  willing, 
and  able,  and  now  offers,  to  redeem  said  real  estate  from  the  lien  of  the  de- 
cree herein,  except  that  your  petitioner  is  in  doubt,  and,  although  he  has 
taken  legal  advice  on  the  question,  he  is  still  in  doubt,  as  to  the  amount  to  be 
paid,  the  effect  of  payment,  and  the  nature  of  the  title  that  will  accrue  to  your 
petitioner  as  a  result  of  said  payment  to  redeem  said  property  from  the  lien  of 
said  decree,  and  therefore  your  petitioner  asks  the  advice  and  instruction  of 
the  court  in  that  behalf.  Nevertheless,  your  petitioner  avers,  upon  informatiott 
and  belief,  that  the  alleged  purchaser  at  said  sale  has  made  no  payment  on 
its  bid,  and  that  your  petitioner  is  entitled  to  redeem  said  premises  from  the 
liens  of  the  parties  hereto  by  paying  the  amount  of  the  complainant's  claim, 
with  interest  and  costs.  Wherefore  your  petitioner  prays  for  an  order  ad- 
judging and  decreeing  your  petitioner  to  be  the  proper  person,  and  entitled, 
to  redeem  said  real  estate  from  the  lien  of  said  decree,  and  determining  the 
exact  amount  to  be  paid  by  your  petitioner  in  order  to  redeem  the  same,  and 
adjudging  and  decreeing  that  by  so  redeeming  the  same  your  petitioner  will 
take  title  thereto  free  and  clear  from  any  right,  interest,  lien,  claim,  or  de- 
mand whatsoever  of  the  complainant,  or  of  any  of  the  defendants  hereto,  by 
reason  or  by  virtue  of  any  of  the  mortgage  deeds.  Judgment  Uens,  or  other  in- 
terests whatsoever  of  any  of  the  parties  to  this  suit,  and  that,  upon  so  re- 
deeming the  same,  the  cloud  cast  upon  the  title  to  said  real  estate  by  the 
respective  claims  of  the  several  parties  to  this  suit  may  be  removed,  and  that 
your  petitioner  may  have  such  other  and  further  relief  in  the  premises  as  may 
be  Just  and  equitable."  Upon  consideration  of  this  petition,  the  court  entered 
the  following  decree:  ''It  is  therefore  considered,  adjudged,  and  decreed  by 
the  court  that  the  said  defendant,  Artemus  M.  Clarke,  be,  and  he  la  hereby, 
permitted  to  redeem  said  premises  from  said  sale  by  paying  to  the  complainant 
herein.  Northwestern  Mutual  Life  Insurance  Company,  the  amount  found  due 
it  in  said  decree,  with  interest,  and  all  the  costs  of  said  suit,  and  by  paying 
to  the  said  Merchants'  National  Bank  twelve  per  cent  interest  upon  the 
amount  of  its  bid,  from  the  date  of  said  sale  to  the  time  of  such  payment  and 
that,  upon  redeeming  said  premises  as  aforesaid,  the  said  Artemus  M.  Clarke 
take  the  same  subject  to  the  several  liens  of  the  several  parties  to  this  suit, 
except  the  complainant,  and  that,  unless  the  said  Artemus  M.  Clarke  redeem 
said  premises  as  aforesaid  within  five  days  from  this  date,  then  that  said  sale 
be  and  stand  ratified,  confirmed,  and  made  absolute,  and  that  a  deed  to  the 
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premises  so  sold  be  made  in  the  usual  form,  and  delivered  to  said  purchaser, 
according  to  the  course  and  practice  of  this  court,  and  the  laws  of  the  state  of 
Nebraska  in  such  case  made  and  provided."  From  this  decree  Artemus  M. 
Clarke,  the  petitioner,  appealed  to  this  court.  The  assignments  of  error  are 
that  the  court  erred  in  not  decreeing  that  the  appellant  was  entitled— "First, 
to  redeem  the  premises  from  the  sale  by  paying  to  the  Merchants'  National 
Bank,  the  purchaser,  the  amount  of  its  bid,  with  twelve  per  cent  interest  thereon 
from  the  date  of  the  sale  to  the  date  of  redemption;  and,  second,  upon  making 
such  payment,  that  the  appellant  take  the  same  title  to  said  premises  that  the 
Merchants'  National  Bank  would  have  taken  if  redemption  had  not  been  made, 
and  the  premises  had  been  conveyed  to  the  bank  as  purchaser  at  the  fore- 
dosnre  sale." 

James  H.  Mcintosh,  for  appellant. 

George  E.  Prichett,  for  appellee  Merchants'  Nat  Bank. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge  (after  stating  the  facts  as  above).  If 
the  appellant  desired  to  redeem  the  premises  in  question,  he  should 
have  paid  the  purchaser  (who  was  not  the  plaintiff  in  the  action)  at 
the  foreclosure  sale,  or  into  court  before  the  confirmation  of  the  sale, 
the  amount  of  its  bid,  with  12  per  cent,  interest  thereon  from  the  date 
of  the  sale  to  the  date  of  redemption.  Code  Civ.  Proc.  Neb.  §  497a 
(Comp.  St.  p.  595);  Swearingen  v.  Roberts,  12  Neb.  333,  11  N.  W.  325. 
Instead  of  doing  this,  the  appellant,  without  redeeming,  or  paying 
any  sum  to  effect  a  redemption,  or  becoming  bound  to  do  so,  filed  a 
fishing  petition,  by  which  he  sought  to  find  out,  before  he  made  the 
redemption  or  parted  with  any  money  or  incurred  any  liability,  what 
rights  he  would  acquire  by  making  it  It  seems  highly  probable 
that,  unless  he  has  the  assurance  in  advance  that  his  construction  of 
the  statute  will  prevail,  he  will  not  redeem.  It  is  not  the  business 
of  courts  to  anticipate  controversies  or  try  moot  cases.  The  appel- 
lant had  no  right  to  delay  the  confirmation  of  the  sale  and  the  redemp- 
tion, and  keep  the  purchaser  out  of  its  title  to  the  premises,  or  the 
money  it  paid  for  them,  until  it  should  be  determined  what  he  would 
get  if  he  made  the  redemption,  and  whether  it  would  be  profitable 
to  make  it.  The  case  is  not  one  for  a  bill  of  interpleader;  and  the 
petitioner  is  not  a  trustee,  and  sustains  no  trust  relation  that  entitles 
hun  to  ask  the  advice  and  direction  of  a  court  of  equity  as  to  what  he 
shall  do  in  the  premises.  The  lower  court  should  have  dismissed  his 
petition.  But  it  took  jurisdiction  of  the  same,  and  in  so  doing  erred 
in  fixing  the  amount  which  the  appellant  was  required  to  pay  to  effect 
the  redemption,  by  not  following  the  rule  prescribed  by  the  supreme 
court  of  the  state  of  Nebraska  in  Swearingen  v.  Roberts,  supra,  and 
in  undertaking  to  determine  the  effect  of  the  redemption  upon  the 
rights  of  the  mortgagees  and  lienholders,  whose  mortgages  and  liens 
were  prior  in  point  of  time  to  the  acquisition  by  the  appellant  of  the 
mortgagors'  equity  of  redemption  in  the  premises.  We  decide  noth- 
ing more  than  that,  in  determining  the  amount  necessary  to  effect 
redemption,  the  rule  prescribed  by  the  Nebraska  statute,  as  construed 
by  the  supreme  court  of  that  state,  should  be  followed,  and  that  the 
effect  of  the  redemption,  and  the  rights  acquired  by  making  it,  must 
be  left  to  be  determined  when  a  case  shall  properly  arise  presenting 
those  questions.     As  the  appellant  may  have  been  misled  by  the 
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action  of  the  lower  court  in  the  premises,  the  order  of  this  court  will 
be  that  the  decree  of  the  circuit  court  be  reversed,  and  the  cause  re- 
manded, with  directions  to  that  court  to  enter  an  order  inunediatelj 
upon  the  receipt  of  the  mandate  of  this  court  giving  the  appellant  the 
right  to  redeem,  as  he  may  be  advised,  within  10  dajs  after  the  entry 
of  such  order.     Ordered  accordingly. 


m  Fed.  260.) 

HUGULEY  MFG.  CO.  et  al.  v.  GALETOX  COTTON  MILLS  ct  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  16,  1899.) 

No.  798. 

1.  Mobtgages—Reversal  of  Dechsb  op  FoRKc-i.osi'itK-^RiGUT8  OF  Mortgagee 
IN  Possession  as  Purchaser. 

A  mortgagee  having  a  valid  mortgage  which  is  foreclosed  in  a  court 
of  competent  Jurisdiction,  and  who  becomes  the  purchaser  under  the  de- 
cree, and  is  given  possession  of  the  property,  cannot  be  treated  as  a  tres- 
passer wrongfully  in  possession  on  a  subsequent  reversal  of  the  decree, 
but  is  entitled  on  an  accounting  to  the  benefit  of  the  .equitable  rules  gov- 
erning mortgagees  in  possession,  and  to  have  the  rental  value  of  the  prop- 
erty during  his  possession  applied  on  a  deficiency  remaining  due  him  after 
its  resale. 

3.  Same— Effect  of  8tate  Statute. 

The  right  and  obligation  of  a  mortgagee  in  possession  to  apply  rents 
and  profits  uiwn  the  mortgage  debt  is  a  doctrine  of  equity,  and  is  not  af- 
fected by  a  state  statute  providing  that  a  mortgage  is  only  security  for 
a  debt,  and  passes  no  title,  as  mortgages  were  always  so  regarded  by 
courts  of  equity. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia. 

W.  R.  Hammond  and  John  M.  Chilton,  for  appellant. 
B.  F.  Abbott  and  P.  H.  Brewster,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  On  January  1,  1884,  the  Alabama  & 
Georgia  Manufacturing  Company  executed  a  mortgage  or  deed  of 
trust  to  J.  J.  Robinson  and  two  others  to  secure  |65,000  of  bondis  is- 
sued by  it  that  day.  Subsequently  the  property  embraced  in  the 
mortgage  was  sold  under  a  decree  of  a  state  court  subject  to  the 
mortgage.  Under  this  sale  the  Huguley  Manufacturing  Company 
became  the  purchaser  and  owner  of  the  property,  subject  to  the  in- 
cumbrance of  the  mortgage  for  |65,000.  It  was  placed  in  possession 
of  the  property.  A  bill  was  filed  in  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Georgia  to  foreclose  the  mortgage, 
a  decree  of  foreclosure  rendered,  and  on  appeal  to  this  court  the  de- 
cree was  reversed.  13  U.  S.  App.  359,  6  C.  C.  A.  79,  and  56  Fed. 
690.  The  decree  of  foreclosure  being  vacated  by  reversal,  the  circuit 
court  granted  a  petition  on  the  part  of  the  Huguley  Manufacturing 
Company  to  restore  it  to  the  possession  of  the  property,  upon  con- 
dition, however,  that  it  pay  into  court  |10,000,  which  had  been  paid 
by  the  purchasers  under  the  now  vacated  foreclosure  sale.    This  con- 
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ditioQ  the  Huguley  Manufacturing  Company  did  not  comply  with, 
but  resisted.  It  took  another  appeal  to  this  court,  and  the  decree 
of  the  circuit  court  was  affirmed.  30  U.  S.  App.  683,  19  C.  C.  A. 
152,  and  72  Fed.  708. 

At  the  first  foreclosure  sale  the  property  was  purchased  for  the 
bondholders,  who  organized  a  corporation  under  the  name  of  the  Gale- 
ton  Cotton  Mills.  This  corporation  was  placed  in  possession  of  the 
property  under  the  first  decree  of  foreclosure,  and  held  the  same  pend- 
ing the  appeal,  and  after  the  reversal  of  the  decree,  and  upon  the 
second  foreclosure  became  purchasers  again,  and  have  remained  con- 
tinuously in  possession,  operating  the  mills  on  the  property.  The 
Galeton  Cotton  Mills  were  in  possession  of  the  property  under  the 
first  decree  of  foreclosure  for  a  period  of  three  years  and  eight  months. 
The  real  controversy  in  the  present  litigation  is  about  the  rents  of 
the  property  during  this  period.  The  net  rents  have  been  ascer- 
tained to  be  128,334.  At  the  last  foreclosure  sale  a  balance  was 
left  due,  after  applying  the  net  purchase  money  to  the  mortgage  debt, 
of  133,414.21.  The  Huguley  Manufacturing  Company  contends  that 
the  possession  of  the  purchasers  at  the  foreclosure  sale,  the  decree 
afterwards  being  reversed,  was  illegal  and  wrongful,  and  that  in  stat- 
ing the  account  of  reference  the  company  was  not  to  be  treated  as  a 
mortgagee  in  possession,  but  that  a  stricter  rule  should  be  applied  on 
the  accounting^  and  that  the  rents  are  the  property  of  the  Huguley 
Manufacturing  Company,  and  should  be  paid  to  it.  The  Galeton 
Mills,  on  the  contrary,  contends  that  its  possession  was  not  tortious, 
but  legal,  that  it  should  be  treated  and  charged  only  on  the  account- 
ing as  a  mortgagee  in  possession,  and  that  the  net  rents  should  not 
be  paid  to  the  Huguley  Manufacturing  Company,  but  should  be  ap- 
plied to  the  payment  of  the  amount  left  unpaid  on  the  mortgage. 
These  are  the  only  substantial  questions  in  the  case.  The  material 
assignments  of  error  relate  either  to  the  statement  of  the  account  be- 
fore the  master,  or  the  application  of  the  rents  to  the  payment  of  thi* 
mortgage  debt.  We  are  relieved  from  stating  these  questions  and 
the  facts  relating  to  them  more  minutely  by  the  opinion  of  the  learned 
judge  who  rendered  the  decrees  appealed  from  in  the  circuit  court. 
89  Fed.  218-231. 

1.  The  possession  of  the  purchasers  at  the  first  foreclosure  sale 
was  not  wrongful  in  the  sense  that  such  possession  made  them  tres- 
passers. The  decree  w^as  rendered  by  a  court  having  jurisdiction  of 
the  case.  The  mortgage  foreclosed  was  valid.  The  decree  was 
binding,  and  not  subject  to  collateral  attack.  It  was  valid  and  ef- 
fectual to  place  the  purchasers  in  possession,  and  to  protect  them 
in  possession  till  it  was  reversed.  2  Jones,  Mortg.  (5th  Ed.)  §§  1587, 
1588.  It  was  reversed  by  this  court,  and  the  circuit  court  then  grant- 
ed an  order  of  restitution,  biit  upon  condition  that  the  Huguley  Manu- 
facturing Company  would  pay  into  court  the  sum  of  |10,000,  which 
had  been  paid  by  the  purchasers  at  the  date  of  their  purchase.  This 
court,  on  apx)eal,  affirmed  this  condition.  The  Huguley  Manufactur- 
ing Company  did  not  pay  the  |10,000,  and  so  were  not  entitled  to 
the  possession  by  the  terms  of  the  order  made  by  the  circuit  court 
and  affirmed  by  this  court.     From  its  inception  the  possession  in 
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question  was  sanctioned  bj  a  decree  of  the  court  having  jurisdiction 
of  the  parties  and  the  property.  The  reversal  of  the  decree  does  not 
make  the  purchasers  under  it  trespassers.  The  purchasers  in  this 
case,  on  the  facts  stated,  are  entitled  to  the  benefit  of  the  equitable 
rules  governing  mortgagees  in  possession,  and  the  account  should  be 
stated  and  the  rents  applied  bj  such  rules.  Dutcher  v.  Hobby,  86 
Ga.  198, 12  S.  E.  356;  Brobst  v.  Brock,  10  Wall.  519;  Lane  v.  Holmes, 
55  Minn.  379,  57  N.  W.  132;  Townshend  v.  Thomson,  139  N.  Y.  152, 
34  N.  E.  891. 

2.  Under  the  English  law,  which  has  been  substantially  adopted  in 
many  of  the  states,  a  mortgage  on  real  estate  is  of  dual  nature.  •  In 
a  court  of  law  the  mortgagee  is  regarded  as  the  owner.  He  possesses 
the  legal  title,  and  can  recover  the  estate  in  ejectment.  In  a  court 
of  equity  the  mortgage  is  deemed  only  a  security  for  the  debt  de- 
scribed in  it.  Welsh  v.  Phillips,  54  Ala,  309;  3  Pom.  Eq.  Jur.  § 
1184;  1  Jones,  Mortg.  (4th  Ed.)  §  11.  In  Georgia,  as  in  several  of 
the  states,  the  English  view  does  not  prevail.  The  legal  title  does 
not  pass  to  the  mortgagee.  The  mortgage,  both  at  law  and  in  equity, 
is  always  deemed  a  mere  security  for  debt.  This  was  settled  in 
Georgia  many  years  ago  by  judicial  decision.  Davis  v.  Anderson. 
1  Ga.  176;  Vason  v.  Ball,  56  Ga.  269.  It  is  now  confirmed  by  stat- 
ute. "A  mortgage  in  this  state  is  only  security  for  a  debt,  and 
passes  no  title."  Civ.  Code  Ga.  §  2723.  In  the  argument  of  this 
case  it  was  urged  with  much  earnestness  that  these  decisions  and  the 
statute  are  controlling  in  this  case,  and  that  their  proper  application 
to  the  case  will  give  to  the  appellant  the  rents  and  profits  of  the  prop- 
erty. It  must  be  conceded  as  established  by  authority,  as  a  general 
principle,  that  a  mortgagee  in  possession,  whether  in  person,  by 
trustee,  or  receiver,  is  in  equity  accountable  for  the  rents  and  profits, 
**and  must  apply  them  to  the  reduction  of  the  mortgage  debt."  2 
Jones,  Mortg.  (5th  Ed.)  §  1114.  This  is  a  matter  exclusively  of  equity 
jurisdiction,  and  is  for  the  benefit  of  the  mortgagor.  By  such  ap- 
plication of  the  rents  his  debt  is  paid  or  reduc^  so  as  to  lessen  the 
burden  of  redemption.  It  is  also  nothing  more  than  is  due  to  the 
mortgagee.  He  is  entitled  to  be  paid.  In  cases  where  the  corpus 
of  the  pFoperty  is  not  sufficient  to  pay  the  debt,  and  where  the  mort- 
gagor is  insolvent,  the  mortgagee  has  no  other  means  of  obtaininj; 
full  payment  except  to  secure  the  rents.  As  between  an  insolvent 
mortgagor  and  the  mortgagee  who  has  collected  rents,  the  property 
mortgaged  being  insufficient  to  pay  the  debt,  the  rents  must  be  ap- 
plied to  extinguish  the  debt.  The  mortgagee  would  not,  in  equity, 
be  permitted  to  retain  the  rents,  and  not  apply  them  to  the  debt.  In 
no  jurisdiction  would  he  be  required  to  pay  the  rents  to  the  mort- 
gagor, his  debtor,  and  leave  the  debt  unpaid.  As  the  mortgagor, 
under  such  circumstances,  could  not  prevent  the  rents  being  applied 
to  the  payment  of  his  debt,  he  cannot,  by  selling  his  equity  of  re- 
demption to  another,  invest  him  with  a  right  he  did  not  have  himself. 
The  purchaser  of  the  mortgagor's  right  of  redemption  can  have  no 
greater  rights  than  the  mortgagor.  In  cases  like  this  the  equitable 
right  of  the  mortgagee  to  apply  the  rents  to  the  payment  of  his  claim 
seems  undisputed  by  the  general  practice  and  principles  of  equity 
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jurisprudence.  This,  we  understand,  if  not  conceded  by  the  appel- 
lant, is  not  denied,  but  the  contention  is  that  these  principles  are 
not  applicable  to  a  mortgage  controlled  by  the  laws  of  Georgia.  Is 
there  anything  in  the  Georgia  law  in  conflict  with  these  principles? 
Does  the  statute  which  makes  a  mortgage  only  a  security  for  debt, 
intend  to  make  it  any  less  a  security,  in  equity,  than  other  mortgages 
on  real  estate?  Under  the  English  rule,  a  mortgage  on  real  estate 
is  in  equity  always  regarded  as  a  mere  security  for  debt.  It  is  only 
at  law  that  the  mortgagee  is  regarded  as  the  owner  of  the  legal  title. 
The  Georgia  statute  changes  the  effect,  in  this  regard,  of  a  mortgage 
at  law,  but  it  is  only  a  legislative  recognition  of  the  equitable  rule, 
which  views  a  mortgage  as  merely  a  security  for  debt.  It  is  held  in 
Hart  V.  Eespegs,  89  Ga.  87,  U  S.  E.  910,  as  stated  in  the  syllabus: 

"While  the  mortgagee  has  no  legal  title  to  the  rents  and  profits,  he  has  an 
equitable  claim  upon  the  same  iu  so  far  as  they  may  be  needed  to  discharge 
80  much  of  the  mortgage  debt  as  cannot  be  realized  out  of  the  corpus  of  the 
property,  the  facts  of  the  case  ludicating  that  the  debtors  are  insolvent,  and 
the  creditors  likely  to  sustain  loss." 

The  decree  of  the  circuit  court  is  affirmed. 


(94  Fed.  274.) 

HEARS  v.  LOCKHART. 

(Circuit  Court  of  Appeals.  Eighth  Circuit    April  10,  1899.) 

No.  1,131. 

1.  Appeals  in  Equity— Record— Failure  to  File  Proofs. 

The  evidence  taken  in  an  equity  cause  in  a  federal  court  must  be  made  a 
part  of  the  record  and  certified  on  appeal,  otherwise  it  will  be  disregarded: 
and,  unless  the  record  contains  some  evidence  to  sustain  the  finding,  the 
decree  will  be  reversed. 

2.  Equity-  Practice— Manner  op  Taking  Proofs. 

Testimony  can  only  be  taken  orally  before  the  court  on  the  hearing  of 
an  equity  cause  **upon  due  notice  given,  as  prescribed  by  previous  order," 
in  accordance  with  equity  rule  67.  It  cannot  be  so  taken  on  an  ex  parte 
order. 

Appeal  from  tbe  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  North  Dakota. 

E.  Ashley  Mears  (W.  H.  Standish,  on  brief),  for  appellant. 
John  E.  Greene  (John  P.  Cowan,  on  brief),  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  Appellee  filed  his  bill  to  remove  a 
cloud  from  real  estate,  charging  that  appellant  claimed  some  inter- 
est or  estate  in  it  adverse  to  appellee.  An  answer  was  filed,  which, 
although  very  loosely  drawn,  and  containing  a  great  deal  of  irrele- 
vant matter,  set  up  some  kind  of  an  equitable  title  to  the  land  in 
controversy.  Exceptions  were  filed  to  the  answer,  which  failed  to 
allege  as  fully  as  is  required  by  the  rules  of  pleading  prevailing  in 
the  federal  courts  in  equity  what  claim  he  had;  nor  did  he  file  the 


Digiti 


zed  by  Google 


240  30  C.  C.  A.   REPORTS. 

evidence  of  his  claim,  or  copies  of  them,  as  exhibits  to  the  answer. 
The  exceptions  were  not  brought  to  a  hearing.  Appellee  filed  a 
replication  to  the  answer.  On  December  6,  1897,  counsel  for  ap- 
pellee entered  an  order  on  the  rule  book  setting  the  cause  for  hear- 
ing on  December  14th.  No  notice,  other  than  the  entry  of  this  order 
in  the  rule  book,  was  given  to  the  appellant,  which  was  '*for  final 
hearing  upon  the  bill,  answer,  and  testimony,  to  be  at  that  time 
taken  orally  before  the  court."  On  that  day  there  was  a  hearing, 
and  a  decree  in  favor  of  the  appellee.     The  decree  recites: 

"This  cause  came  on  for  hearing  at  this  time  before  the  court,  pursuant  to 
the  order  setting  the  same  down  for  hearing,  plaintiff  appearing  by  John  F. 
Cowan,  £sq.,  his  attorney,  and  no  appearance  being  made  on  I)ehalf  of  de- 
fendants; and  after  hearing  evidence  and  proofs  adduced  on  l)ehalf  of  plaintiff, 
and  arguments  of  counsel,  it  is  ordered    ♦    ♦    ♦." 

-  The  record  fails  to  show  any  of  the  evidence,  except  the  contract 
or  agreement  under  which  appellant  claims  his  equitable  interest  in 
the  land,  and  which,  in  connection  with  the  answer,  show  that  he 
has  an  equitable  interest  therein;  but  there  is  nothing  whatever  io 
the  record  showing  upon  what  evidence  the  court  below  rendered  a 
decree  in  favor  of  the  appellee.  On  appeal  from  a  decree  in  equity 
the  record  must  show  some  evidence  to  sustain  the  findings,  other- 
wise the  decree  will  be  reversed.  In  the  case  at  bar  the  record, 
shows  that  appellant  has  an  equity  in  the  lands,  and  there  is  no  evi- 
dence whatever  showing  that  appellee  has  a  better  title,  or  any  title 
which  should  prevail  in  a  court  of  equity  over  that  of  the  appellant 
under  his  contract. 

The  record  shows  that  there  was  oral  testimony  introduced,  pre- 
sumably in  pursuance  of  the  order  taken  on  December  6th,  but  there 
is  no  warrant  of  law  for  oral  testimony  to  be  taken  at  the  hearing  of 
a  cause  in  equity  on  an  ex  parte  order  made  by  counsel  Section  862, 
Rev.  St.  U.  S.,  provides  that: 

**The  mode  of  proof  in  causes  of  equity  and  of  admiralty  and  maritime  jo- 
risdiction  shall  be  according  to  rules  now  or  hereafter  prescribed  by  the  su- 
preme court  except  as  herein  speciaUy  provided." 

The  supreme  court,  in  pursuance  of  this  statute,  has  adopted  rules 
for  the  taking  of  testimony.  The  sixty-seventh  equity  rule  provides 
the  manner  in  which  testimony  may  be  taken.  That  rule  does  not 
permit  testimony  to  be  taken  orally  at  the  final  hearing,  except  "upon 
due  notice  given  as  prescribed  by  previous  order."  When  oral  testi- 
mony is  presented,  it  must  be  taken  down  and  made  part  of  the  record, 
iind  upon  appeal  certified  to  this  court;  otherwise,  it  must  be  disre- 
garded. Blease  v.  Garlington,  92  IT.  S.  1.  In  the  case  cited  the 
whole  subject  is  considered,  and  the  proper  practice  settled.  There 
being  no  evidence  in  the  record  to  sustain  the  decree,  it  must  be  re- 
versed, and  the  cause  remanded,  with  leave  to  the  parties  to  amend 
their  pleadings  as  they  may  be  advised,  and  to  take  proofs.  Ordered 
accordingly. 
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(W  Fed.  275.) 

CENTRAL  TRUST  CO.  OP  NEW  YORK  v.  CHATTANOOGA,  R.  &  C.  U.  CO. 

et  al. 

OWEN  et  al.  v.  JONES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  16,  1899.) 

No.  784. 

L  Railboads—Moktoaob  on  FutdreAcquired  Property— General  Laws. 
There  being  in  force  a  general  law  for  the  incorporation  of  railroads 
which  authorizes  the  mortgage  of  future-acquired  property,  the  fact  that 
the  original  or  amended  charter  of  a  railroad  company  does  not  authorize 
a  mortgage  of  after-acquired  property  will  not  affect  the  right  to  execute 
snch  mortgage,  as  power  in  that  respect  is  given  under  the  general  law, 
and  the  lien  of  such  a  mortgage  will  take  precedence  of  the  liens  of  sub- 
sequent judgments  on  such  after-acquired  property. 

2.  Same— Income  after  Default  in  Mortgage— Local  Laws  and  Decisions. 
Neither  the  local  laws  of  Georgia  nor  the  decisions  of  the  supreme  court 
of  that  state  limit  the  security  of  a  mortgagee  to  the  corpus,  to  the  exclu 
sion  of  the  income  after  default. 

8.  Same— Rents  and  Profits— Receiver. 

That  a  mortgage  does  not  expressly  include  the  income  on  the  property 
mortgaged  Is  not  material,  as  the  mortgagee  can  only  be  interested  in  the 
Income  on  default,  on  which  event,  if  the  maker  is  insolvent  and  the  se- 
curity inadequate,  he  is  entitled  to  the  appointment  of  a  receiver  to  pre- 
serve not  only  the  corpus,  but  the  rents  and  profits,  for  the  satisfaction  of 
the  debt 

4.  Same — Insolvency— Inadequacy  of  Security— Receiver. 

Where  a  railroad  corporation  is  unable  to  pay  its  currently  accruing  in- 
terest, it  is  actually,  as  well  as  technically,  insolvent,  and  its  property 
inadequate  security  for  its  mortgage  debt,  and  it  may  be  put  in  the  hands 
of  a  receiver. 

5.  Same— Mortgages- Receivers.  * 

Under  a  railroad  mortgage  which  expressly  authorized  a  mortgagor  to 
receive  the  income  until  default  had  been  made  for  three  months,  where- 
upon the  trustee  could  take  possession  of  the  road  and  operate  the  prop- 
erty until  sale,  or  apply  for  a  receiver,  upon  electing  to  ask  for  appoint- 
ment of  a  receiver  the  right  to  the  rents  and  profits  inured  to  the  mort- 
gagee, subject  to  such  terms  as  the  court  might  impose,  at  the  date  of  entry 
by  the  receiver. 

Appeal  from  the  Circuit  Ck)urt  of  the  United  States  for  the  North- 
em  District  of  Georgia. 
L.  A,  Dean  and  C.  P.  Goree,  for  appellants. 
Ale^  C.  King,  for  appellee. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

Mccormick,  circuit  Judge.  The  Chattanooga,  Rome  &  Colum- 
bus Railroad  Company,  by  a  different  name,  was  chartered  by  an  act 
of  the  legislature  of  the  state  of  Georgia  approved  August  30,  1881. 
The  company  was  given  power  to  issue  bonds  in  such  amount  as  it 
desired,  and  to  mortgage  all  of  its  railroad,  right  of  way,  rolling 
stock,  and  franchise  for  the  purpose  of  securing  its  bonds.  Laws 
Ga.  1880-81,  p.  246,  §  13.  By  an  amendment  approved  December 
22,  1886,  it  was  provided  that  the  company  should  have  power  and 
authority  to  issue  income  bonds,  and  to  secure  the  same  by  a  mort- 
96  C.OJL— 16 
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gage  of  ite  property  and  franchise,  or  by  pledging  the  income  of  its 
railroad,  either  or  both,  as  the  company  should  deem  proper.  La  wis 
1886,  p.  137,  §  2.  The  company  was  authorized  to  construct  a  rail- 
road from  Chattanooga,  Tenn.,  to  Carrollton,  Ga., — ^a  distance,  by  the 
route  proposed,  of  about  140  miles.  It  began  the  construction  of  its 
road,  placed  a  mortgage  on  that  part  of  its  property  lying  between 
Rome  and  Cedartown  to  secure  an  issue  of  bonds  amounting  to 
1150,000,  but  up  to  September  1,  1887,  had  only  completed  20  miles 
of  its  railroad.  On  September  1,  1887,  it  executed  the  deed  of  trust 
foreclosed  in  this  proceeding.  This  deed  conveyed  to  the  trustee  all 
of  the  railroad  constructed  and  to  be  constructed  ^tending  from 
Chattanooga,  Tenn.,  to  Carrollton,  Ga.,  with  all  the  rights  of  way, 
depot  grounds,  yards,  terminal  property  and  rights,  and  all  such  real 
and  personal  propert}'  as  might  be  germane  to  and  necessary  for  the 
construction,  operation,  and  maintenance  of  Its  line  of  railroad, 
whether  then  owned  and  possessed  by  the  mortgagor  or  thereafter 
to  be  acquired, — specifying  exhaustively  the  material^  necessary  to 
be  used  in  the  construction,  maintenance,  and  operation  of  the  rail- 
road, whether  then  owned  and  possessed  by  the  mortgagor  or  there- 
after to  be  acquired  by  it;  also  all  the  rights,  powers,  privileges,  and 
franchises  of,  or  belonging  to,  or  thereafter  to  be  acquired  by,  th<' 
mortgagor.  This  deed  of  trust  was  subject  to  the  former  mortgage 
as  to  so  much  of  the  property  as  that  mortgage  embraced.  It  wa* 
given  to  secure  an  issue  of  bonds  amounting  in  the  aggregate  to  th^ 
sum  of  12,240,000.  It  provided  that,  in  case  of  default  for  three 
months  in  the  payment  of  any  interest  coupon  when  due,  the  prin- 
cipal of  the  bond  to  which  the  coupon  was  annexed  should  immedi- 
ately become  due;  and  if  such  default  should  be  made  in  the  pay- 
ment of  interest,  and  in  the  payment  »of  principal  thereby  or  other- 
wise matured,  upon  the  written  request  of  the  holder  of  any  bond 
or  coupon  the  trustee  was  authorized,  empowered,  and  directed  tQ 
take  and  hold  possession  of  the  railroad  and  all  its  property,  rights, 
etc.,  and  to  maintain  and  operate  the  same  until  the  day  of  sale 
thereafter  to  be  fixed,  or,  in  its  discretion,  proceed  by  bill  in  equity 
or  other  appropriate  proceeding  in  any  court  of  competent  jurisdic- 
tion, whether  of  the  United  States  or  of  the  state  of  Georgia,  to 
foreclose  the  mortgage,  and  enforce  the  rights,  liens,  and  securities 
of  the  trustee  and  bondholders  thereunder.  On  September  2,  1887, 
the  defendant  railroad  company  (mortgagor)  issued  income  bonds, 
and,  to  secure  their  payment  according  to  their  terms,  executed  and 
delivered  to  the  same  trustee  a  mortgage,  covering  the  same  property, 
declared  to  be  subsequent  and  subordinate  in  all  respects  to  the 
mortgage  dated  September  1, 1887,  pledging  as  security  for  the  pay- 
ments stipulated  to  be  made  by  the  income  bonds  and  coupons 
thereto  attached  the  net  earnings  of  the  railroad,  after  providing  for 
the  interest  on  the  f2,240,000  of  first  mortgage  prior  lien  bonds. 
After  the  execution  and  delivery  of  these  mortgages,  the  mortgagor 
company  sold  and  conveyed  all  of  its  property,  including  the  property 
covered  by  the  mortgages,  to  the  Savannah  &  Western  Kailroad  Com- 
pany, which  last-named  company  came  under  the  control  of  the 
Central  Railroad  &  Banking  Company  of  Georgia,  all    of    whose. 
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property  was  placed  in  the  hands  of  receivers  in  March,  1892.  On 
J^ptember  1,  1892,  default  was  made  in  the  payment  of  interest  on 
the  bonds  secured  by  the  mortgage  of  September  1,  1887,  and  on 
March  1,  1893,  and  on  September  1,  1893,  default  was  made  in  the 
jiayment  of  interest  respectively  maturing  on  those  dates.  On  De- 
i-ember 15,  1893,  the  trustee  in  the  deed  of  trust  exhibited  its  bill, 
with  proper  averments,  asking  for  a  tprecloeure  of  its  lien,  a  sale 
of  the  mortgaged  property,  and  showing  that  the  property  was  in- 
adequate security  for  the  debt,  that  the  mortgagor  and  its  assigns 
were  insolvent,  and  praying  that,  pending  foreclosure  proceedings, 
the  mortgaged  property  be  taken  possession  of  by  a  receiver  to  be 
appointed  by  the  court,  with  such  powers  and  authority  as  may  be 
requifiite  to  preserve  the  property  until  sale  thereof,  and  to  secure 
the  earnings  for  the  use  of  the  bondholders.  The  appellee  Eugene 
E.  Jones  was  thereupon  duly  appointed  receiver  by  an  order  passed 
February  1,  1894.  He  took  possession  of  all  of  the  railroad  property, 
and  operated  it  pending  the  progress  of  the  foreclosure  suit,  under 
the  customary  orders  in  such  cases.  The  decree  of  foreclosure  and 
sale  was  passed  July  12,  1894.  It  ascertained  the  amount  due  on  the 
bonds  at  that  date.  It  provided  that  the  funds  to  be  realized  from 
the  sale  should  be  appropriated — ^First,  to  the  payment  of  costs,  in- 
cluding expenses  and  allowances  indicated;  second,  to  the  payment 
of  the  principal  and  interest  due  and  unpaid  on  the  bonds  secured 
by  the  mortgage  of  September  1,  1887;  third,  to  the  payment  of  the 
principal  of  the  income  bonds  secured  by  the  mortgage  of  date  Sep- 
tember 2,  1887;  and,  fourth,  should  there  be  any  surplus  remaining, 
after  making  the  payments  above  directed,  it  was  to  be  paid  into  the 
registry  of  the  court  to  abide  such  order  and  decree  as  the  court 
should  make  in  respect  thereto.  For  reasons  which  the  record  does 
not  fully  disclose,  the  sale  was  not  made  until  some  time  in  the 
early  part  of  1897.  At  the  sale  a  reorganization  committee  became 
the  purchaser.  They  complied  with  the  terms  of  the  sale,  and  the 
»ame  was  confirmed  to  them  by  a  decree  passed  June  30,  1897.  On 
September  25,  1897,  the  interveners  filed  their  petition,  showing  that 
they  were  judgment  creditors  of  the  mortgagor  company,  whose  judg- 
ments were  obtained  in  the  several  state  courts  of  (leorgia  prior 
to  the  filing  of  the  bill  by  the  Central  Tiust  Company  of  New  York 
to  foreclose  the  mortgage.  They  claimed  that,  as  such  judgment 
creditors,  they  had  a  superior  lien — First,  on  the  proceeds  of  the  sale 
of  all  of  the  road,  except  the  20  miles  that  had  been  constructed  at 
the  date  of  the  mortgage;  and,  second,  on  the  whole  amount  of  the 
net  earnings  in  the  hands  of  the  receiver  acquired  by  him  from  hL< 
operation  of  the  road  pending  the  foreclosure  proceedings.  To  this 
petition  the  receiver  (appellee)  demurred,  on  the  ground  that  the 
lien  of  the  mortgage  attached  to  all  of  the  proceeds  of  the  sale 
of  the  railroad  property  and  to  the  alleged  income  earned  by  the 
receiver,  and  was  superior  to  the  alleged  lien  of  the  petitioning  cred- 
itors' judgments.  On  September  16,  1898,  the  circuit  court  passed 
its  decree,  sustaining  the  demurrer  of  the  receiver,  and  dismissed 
the  petition  of  the  interveneitj.  89  Fed.  388.  From  that  decree  this 
appall  was  taken. 
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The  errors  assigned  are:  (1)  That  the  circuit  court  erred  in 
holding  that  the  mortgage  is  a  valid  lien  upon  the  property  ac- 
quired by  the  railroad  company  after  the  execution  of  the  mort- 
gage; (2)  in  holding  that  the  mortgage  creditors  are  entitled  to 
the  income  earned  by  the  receiver  while  operating  the  railroad; 
(3)  in  holding  that  the  judgments  are  not  liens  on  the  after-acquired 
property  and  the  incomes,  superior  to  the  mortgage  lien.  The  ap- 
pellants contend — First,  that  the  defendant  railroad  corporation 
(mortgagor)  had  no  authority,  under  its  original  or  its  amended 
charter,  or  the  general  laws  of  Greorgia,  to  mortgage  on  September 
1,  1887,  any  part  of  its  railroad  not  then  constructed,  or  any  part 
of  its  equipment  or  other  property  which  had  not  theretofore  been 
acquired  and  was  not  then  held  by  it;  and,  second,  that  the  mort- 
gagor company  had  no  authority,  under  its  charter  or  under  the 
general  laws  of  Gteorgia,  to  mortgage  its  income. 

By  the  act  of  the  legislature  of  the  state  of  Georgia  approved 
September  27,  1881,  a  general  law  for  the  incorporation  of  rail 
roads,  it  is  provided  that  future-acquired  property  may  be  mort- 
gaged by  railroad  corporations  formed  under  that  act.  Laws  Ga. 
1880-81,  p.  160,  §  9.  The  supreme  court  of  Georgia,  by  a  decision 
rendered  on  August  20,  1894,  held: 

"(1)  There  being  In  force  a  general  law  for  the  incorporation  of  railroad 
companies,  if  the  subsequent  special  charters  of  the  two  raihroad  companies 
Involved  in  this  litigation  were  unconstitutional,  and  therefore  whoUy  void, 
oach  of  said  companies  was,  nevertheless,  a  corporation  de  facto,  and,  as  such, 
could  acquire  and  own  property,  and  would  be  bound  to  its  creditors  by  all 
acts  which  would  have  bound  it  had  it  been  duly  incorporated  under  the  gen- 
eral law.  Bonds  issued  by  it,  and  deeds  or  mortgages  made  to  secure  the  same, 
are  enforceable  to  the  same  extent  as  they  would  be  if  no  special  charter  had 
been  granted,  and  the  company  had  been  organized  as  a  corporation  In  the 
method  prescribed  by  the  general  law.  and  such  bonds,  deeds,  and  mortgages 
liad  been  thereafter  executed;  and  any  person  maliing  claim  upon  the  assets 
of  one  of  these  corporations  de  facto,  whether  as  its  own  creditor  directly,  or  as 
a  creditor  of  such  creditor  or  of  a  stockholder,  sustains  the  same  relation  to  it 
in  respect  to  such  claim  as  would  be  sustained  under  like  circumstances  were  it 
a  conK)ration  de  Jure.  (2)  A  corporation  created  under  the  general  law  of  this 
state  for  incorporating  railroad  companies  can  bind  by  mortgage  or  trust  deed, 
executed  to  secure  bonds  issued  by  it  to  provide  funds  for  constructing  its  rail- 
road, future-acquired  property,  as  weU  as  property  owned  by  it  at  the  time  of 
the  execution  of  the  instrument.  This  l)eing  so,  a  corporation  de  facto  can  do 
the  like."  Georgia  S.  &  P.  R.  Co.  v.  Mercantile  Tnist  &  Deposit  Oo.,  94  Ga.  SOU 
21  S.  B.  701. 

In  the  opinion  in  the  case  just  cited  we  find  this  language: 

"If  we  have  succeeded  in  showing  that  these  railroad  companies,  supposing 
their  siwclal  charters  to  be  void,  are  de  facto  corporations,  because  of  the  ex- 
istence of  the  general  law,  it  would  seem  that  they  might  make  any  contracts 
authorized  by  that  law,  and  become  bound  by  such  contracts  to  those  with 
whom  the  same  were  made.  As  a  practical  proposition,  it  is  weU  known  that 
most,  if  not  aU,  of  the  railroads  of  any  length  in  the  United  States  which  have 
been  built  for  years  past  have  been  constructed  by  issuing  in  advance  bonds 
upon  their  entire  lines,  including  the  unbuilt  portions,  as  well  as  those  already 
constructed,  with  mortgages  to  secure  the  bonds  covering  the  whole.  If  a  de 
facto  railroad  company  is  a  corporation  for  any  purpose  at  aU,  it  ought,  on 
general  principles,  to  have  the  ivower  to  mortgage  future-acquired  property*; 
and  this  seems  to  oe  tne  aoctrhie  Vs^ry  generally  recognized  by  the  courts.*' 
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On  the  authority  of  this  decision  of  the  supreme  court  of 
Georgia,  the  circuit  court  rightly  held  that  the  appellants*  first 
contention  is  not  well  taken. 

The  appellants*  second  contention  is  that  the  deed  of  trust  fore- 
closed in  these  proceedings  does  not  purport,  in  express  terms, 
to  cover  the  income  of  the  railroad  property,  and  that,  if  it  did, 
the  mortgagor  company  had  no  authority  to  mortgage  its  income. 
It  is  earnestly  insisted  that  the  questions  submitted  by  this  con- 
tention depend  upon  the  local  law  as  declared  by  the  statutes  of 
Georgia  and  by  the  decisions  of  the  supreme  court  of  that  state. 
We  have  examined  with  some  care  all  the  provisions  of  the  stat- 
ute law  which  seem  to  us  to  bear  either  directly  or  remotely  upon 
these  questions,  and,  in  connection  therewith,  the  decisions  of 
the  supreme  court  of  Georgia  to  which  we  have  been  referred. 
We  have  considered  with  especial  care  and  with  deep  interest  the 
decision  in  Green  v.  Railroad  Co.,  24  S.  E.  814,  and  the  later  de- 
cision in  Railway  Co.  v.  Barton,  28  S.  E.  842.  The  authority  of 
the  decision  first  just  above  cited  is  stated  thus  by  the  court: 

•*By  invoking  equitable  relief,  such  as  the  appointment  of  a  receiver  and  the 
administration  of  the  mortgaged  property  by  equitable  means  and  agencies, 
mortgagees  submit  themselves  to  do  equity  relatively  to  any  creditor  of  the 
mortgagor  who  may  rightly  intervene  in  the  foreclosure  proceedings  in  whicli 
such  relief  is  sought.  Mortgages  upon  a  railway,  and  the  income  from  tlie 
same,  the  mortgagor  being  left  in  possession,  are,  as  to  the  income,  whether 
produced  before  or  after  the  appointment  of  a  receiver  in  foreclosure  pro- 
ceedings, subject  to  be  postponed  in  equity  In  favor  of  a  claim  for  damages  re- 
sulting from  a  tort  committed  by  the  mortgagor  while  and  by  reason  of  operating 
the  railway  after  the  execution  of  the  mortgage.  The  tort  now  in  question  con- 
sisting of  negligence  in  running  a  train  upon  the  railway,  whereby  damages 
accrued,  and  judgment  therefor  against  the  mortgagor  having  been  obtained 
before  the  mortgages  were  foreclosed  or  the  receiver  was  appointed,  such  dam- 
ages, so  reduced  to  judgment,  should  be  regarded  as  operating  expenses  charged 
by  the  Judgment  upon  income  as  against  the  mortgages  and  all  their  incidents. 
So  long  as  such  a  charge  is  unsatisfied,  the  mortgagees  cannot  Justly  and  equi- 
tably divert  income  from  its  payment,  and  take  the  benefit  of  such  diversion, 
whether  directly  or  indirectly." 

This  decision  evidently  does  not  purport  to  rest  upon  local  law. 
It  extends  a  little  further  than  had  hitherto  been  done  the  class 
of  preferential  claims  which  have  been  fully  recognized  generally 
by  the  courts  since  the  decision  in  Fosdick  v.  Schall,  99  U.  S.  235. 
There  was  .manifested  in  the  circuit  courts  of  the  United  States  a 
disposition  to  extend  the  doctrine  of  Fosdick  v.  Schall  to  a  degree 
that  has  challenged  the  attention  of  the  supreme  court,  and  moved 
it  to  check  this  tendency,  as  appears  from  its  utterances  in  Kneel- 
and  V.  Loan  Co.,  10  Sup.  Ct.  950,  and  subsequent  cases.  The  fact 
that  so  many  railroad  corporations  have  issued  bonds  and  mortga- 
ged their  property  in  advance  of  the  construction  of  their  railroads, 
and  the  acquisition  of  the*  property  mortgaged,  greatly  beyond  its 
market  value  at  forced  sale,  had  inclined  courts  of  equity  to  treat 
the  holders  of  railroad  bonds,  or  the  trustees  in  the  mortgages,  as 
the  owners  of  the  roads,  rather  than  simply  as  lienholders,  and  to 
charge  them  as  such  owners,  after  default,  with  the  unpaid  ex- 
penses of  operating  the  property.  It  has  become  the  settled  prac- 
tice, where  mortgagees  invoke  equitable  relief  and  seek  the  ap- 


Digiti 


zed  by  Google 


246  86  C.  C.  A.  REPORTS. 

pointment  of  a  receiver  and  the  administration  of  the  mortgaged 
property  by  equitable  means  and  agencies,  to  require  them  to  per- 
mit payment  of  that  large  class  of  claims  generally  referred  to  as 
"preferential  claims."  The  considerations  which  inspired  the 
glowing  argument  of  the  distinguished  jurist  who  wrote  the  opin- 
ion in  the  case  of  Green  v.  Railroad  Co.,  supra,  have  touched  the 
consciences  of  other  chancellors.  No  exactly  definite  limits  can 
be  traced  to  include  the  class  of  claims  which  have  generally  been 
heretofore  allowed  as  preferential.  The  warnings  of  the  supreme 
court  indicate  that  the  bounds  have  been  extended  as  far  as  sound 
judicial  discretion  can  go.  and  that,  if  further  relief  is  needed,  it  can 
be  granted  only  by  the  legislature.  The  decisions  of  the  supreme 
court  of  Georgia  on  which  the  appellants  chiefly  rely  have  been 
rendered  since  the  execution  of  the  mortgage  here  involved,  and 
since  the  default,  which  by  the  terms  of  the  mortgage  terminated 
the  right  of  the  mortgagor  to  receive  the  income,  and  since  the 
appointment  of  the  receiver,  who  took  possession  of  the  property 
at  the  prayer  of  the  mortgagee,  to  secure  the  earnings  of  the  rail- 
road to  the  use  of  the  bondholders.  We  do  not  see  in  these  de<*i- 
sions  anything  to  control  or  qualify  the  settled  doctrine  that  han 
obtained  in  the  courts  of  the  United  States  in  such  foredosun* 
proceedings  as  these.  The  appellants  appear  to  regard  as  of  the 
first  importance  the  distinction  between  mortgages  which,  in  ex- 
press terms  and  with  full  warrant,  are  made  to  include  the  in- 
come of  the  property,  and  those  which  for  want  of  power  in  the 
mortgagor,  or  a  failure  to  exercise  the  power,  do  not  expressly 
embrace  the  income.  As  far  as  we  have  been  able  to  discover, 
such  a  distinction  cannot  rest  on  any  provisions  of  the  statute 
law  of  Georgia  that  are  peculiar  to  that  state,  either  in  the  lan- 
guage of  those  provisions  or  in  the  construction  that  has  been 
placed  on  the  language  by  its  supreme  court.  The  Civil  Code  of 
Georgia  (section  2723)  declares,  "A  mortgage  in  this  state  is  only 
security  for  a  debt,  and  passes  no  title."  That  rule  is  not  iieculiar 
to  Georgia.  It  was  the  rule  in  equity  from  the  beginning.  In 
this  country  that  rule  is  accepted  by  the  courts  of  law.  In  some 
states,  as  in  Georgia,  it  is  expressed  in  a  statutory  provision;  but, 
wherever  thus  found,  it  is  only  declaratory  of  the  law  already  es- 
tablished by  the  dealings  of  the  people  and  the  decisions  of  th«* 
courts.  This  rule  being  established,  it  would  seem  to  be  immate 
rial  whether  or  not  the  income  is  expressly  named  as  included  in 
the  mortgage.  When  the  mortgage  does  expressly  include  the* 
income,  the  mortgagee  can  only  claim  his  debt,  principal  and  in- 
terest; and,  while  these  are  paid  as  they  mature,  he  can  have  no 
cause  of  action  on  his  mortgage  for  possession,  or  for  account  of 
rents  and  profits,  or  for  any  other  account.  He  receives  what  is 
due  him  as  it  matures,  and  the  mortgagor,  or  his  assigns  in  }>os- 
session,  receive,  and  have  a  right  to  receive,  the  rents  and  profits. 
If  default  is  made  in  the  payment  of  interest,  or  of  principal  that 
has  matured,  the  mortgagee  has  his  right  to  foreclose  according 
to  the  terms  of  the  mortgage.  If  the  corpus  of  the  mortgaged 
property  is  ample  security  for  the  whole  mortgage  debt,  the  mort- 
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gagee  has  no  need,  even  after  default,  to  look  to  the  income,  or  to 
an  account  of  rents' and  profits,  so  long  as  the  corpus  is  adequate 
security.  When  the  mortgaged  property  is  not  of  value  sufficient 
to  secure  the  payment  of  the  mortgage  debt,  or  when  its  sufficiency 
becomes  substantially  doubtful,  and  the  mortgagor  is  insolvent, 
accruing  interest  matured  and  unpaid,  like  accruing  taxes  due  and 
unpaid,  takes  the  character  of  waste  as  clearly  and  distinctively 
as  deteriorations  by  the  cutting  of  timber,  suffering  dilapidation, 
etc., — the  leading  illustrations  from  the  earliest  time  in  the  ad- 
judged cases  and  with  text  writers.  In  such  cases  courts  of  eq 
uity  always  have  the  power  to  take  charge  of  the  property  by 
means  of  a  receiver,  and  to  preserve  not  only  the  corpus,  but  the 
rents  and  profits  for  the  satisfaction  of  the  debt.  Kountze  v.  Ho- 
tel Co.,  107  U.  S.  378,  2  Sup.  Ct  911;  Teal  v.  Walker,  111  U.  S. 
242,  4  Sup.  Ct.  420. 

Tlie  bill  in  this  case  shows  that  the  mortgagor  company  and  its 
assigns  are  insolvent,  are  unable  to  pay  their  debts  and  liabilities 
in  full,  and  that  the  value  of  the  property  covered  by  the  mortgage 
of  September  1,  1887,  is  less  in  amount  than  the  amount  of  the 
bonds  issued  under  that  mortgage,  and  is  inadequate  security 
for  their  payment.  The  result  of  the  sale  shows  that  after  nearly 
three  years'  delay  (during  which  the  property  was  improved)  the 
court,  through  its  commissioner,  succeeded  in  obtaining  a  bid  for 
the  mortgaged  property  as  an  entirety  to  an  amount  equal  to  not 
more  than  one-fifth  of  the  mortgage  debt  at  the  date  of  the  sale. 
It  is  true  that  such  sales  are  not  a  reasonable  test  of  the  actual 
value  of  such  property.  It  is,  however,  equally  true  that  the  con- 
ditions which  generally  affect  such  property  have  been  found  to 
render  it  not  practicable  to  make  a  sale  thereof  in  any  other  man- 
ner to  any  greater  or  to  an  equal  advantage  to  all  parties  concern- 
ed therein.  The  practical  result  from  these  prevalent  conditions 
is  that,  when  a  railroad  corporation  is  unable  to  p^y  its  currently 
accruing  interest,  it  is  actually,  as  well  as  technically,  insolvent, 
and  its  property  inadequate  security  for  its  mortgage  debt.  Th(» 
larger  part  of  the  value  of  the  property  is  dependent  upon  its 
continued  operation  as  a  public  carrier.  Its  successful  operation 
and  ability  to  earn  income  are  in  most  cases  largely  dependent  on 
the  railroad's  connections,  and  its  friendly  relations  with  other 
<*arriers,  and  on  the  good  will  it  has  secured.  And  while  the  ap- 
pointment of  a  receiver  is  not  a  matter  of  strict  right,  and  such 
applications  always  call  for  the  exercise  of  judicial  discretion, 
these  imminent  conditions  bearing  upon  such  property,  after  de- 
fault by  the  mortgagor  in  the  payment  of  interest  on  the  mortgage 
debt,  give  to  an  application  for  the  appointment  of  a  receiver 
great  force,  and  the  practice  to  grant  the  prayer  therefor  in  such 
cases  has  become  settled.  We  think  it  is  quite  equally  well  set- 
tled that  the  receiver  takes  and  operates  the  property,  subject 
to  the  preferential  claims  as  stated  in  Fosdick  v.  Schall,  and  to 
liens  prior  in  point  of  time  to  the  date  of  the  mortgage,  for  the 
benefit  of  the  mortgagees,  according  to  their  priority.  His  pos- 
session is  "that  of  the  court,  whose  officer  he  is,  and  adds  nothing 
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to  the  previously  existing  title  of  the  mortgagees.  He  holds,  pend- 
ing the  litigation,  for  the  benefit  of  whomsoever  in  the  end  it 
shall  be  found  to  concern,  and  in  the  meantime  the  court  proceeds 
to  determine  the  rights  of  the  parties  upon  the  same  principles 
it  would  if  no  change  of  possession  had  taken  place."  This  is  pre- 
cisely what  the  circuit  court  did  in  this  case.  It  has  determined 
that  the  judgments,  being  junior  to  the  mortgage  in  the  date  of 
their  rendition,  if  entitled  to  a  lien  at  all  on  the  corpus  of  the 
mortgaged  property,  such  lien  is  not  superior  to  that  of  the  mort- 
gage. And  the  mortgage  by  its  terms  having  limited  the  right  of 
the  mortgagor  to  remain  in  possession  and  receive  rents  and  prof- 
its, and  authorized  the  entry  of  the  trustee  either  without  or  by 
the  aid  of  a  court  of  equity,  the  right  to  operate  the  road  and  re- 
veive  its  rents  and  profits,  subject  to  such  terms  as  the  court  of 
equity  might  impose,  inured  to  the  mortgagees  at  the  date  of  the 
entry  by  the  receiver. 

We  have  seen  that  the  mortgage  does  expressly  provide  that 
the  mortgagor  should  receive  the  income  until  default  had  been 
made  for  three  months  in  the  payment  of  interest  on  the  bonds, 
and  that  thereupon  the  trustee  had  the  right  to  take  possession 
and  operate  the  mortgaged  property  until  the  sale  to  be  thereafter 
fixed,  or,  at  its  discretion,  to  apply  to  a  court  of  equity,  as  it  elected 
to  do,  for  the  appointment  of  a  receiver  to  take  charge  of  the 
property,  and  operate  the  same  until  a  sale  should  be  made.  Wo 
have  seen,  further,  that  in  the  issuance  of  its  income  bonds,  and 
the  mortgage  given  to  secure  the  same,  it  provided  that  payment 
thereon  should  be  made  out  of  the  net  income  of  the  road,  after 
the  interest  on  the  bonds  issued  under  the.  prior  mortgage  was 
duly  paid.  It  seems  clear  to  us  that  the  circuit  court  did  not  err 
in  holding  that  the  lien  of  the  mortgage  was  superior  to  the  lien 
of  the  judgments,  both  as  to  the  proceeds  of  the  corpus  of  the 
property  and  as  to  the  net  income  from  the  operation  thereof  while 
it  was  in  the  hands  of  the  receiver.  The  decree  of  the  circuit  court 
is  therefore  affirmed. 


(94  Fed.  283.) 

YOUNG  V.  RAPIER. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  9,  1899.) 

No.  802. 

1.  Community  Puoperty— Hkcovkky  fkom  Estate  of  Fokmer  Husband. 

There  cnn  be  no  recovery  of  specific  property,  as  part  of  the  community, 
in  an  action  by  a  divorced  wife  against  the  estate  of  her  former  husband, 
where  it  does  not  appear  that  the  property  is  in. the  possession  of,  or  in 
any  wise  claimed  by,  defendant. 

2.  Same— Increase  op  Skpahatk  Property  by  Use  of  ComfUNiTY  Funds. 

To  entitle  a  divorced  wife  to  a  share  in  the  increased  value  of  her  hu»- 
band*s  separate  property  caused  by  the  expenditure  of  community  funds,, 
the  amoimt  of  such  expenditure  must  be  shown. 
8.  Same— Fati.urr  <>f  Divorced  Wife  to  Accept  Community. 

Whore  tlip  only  evidence  that  a  divorced  wife  had  accepted  the  com- 
munity was  that  of  a  futile  suit  to  have  the  divorce  annulled,  and  a  suit 
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to  have  her  decreed  the  owner  of  an  nndivided  one-half  interest  in  prop- 
erty claimed  to  have  been  acquired  during  the  community,  commenced 
more  than  20  years  after  the  divorce,  she  will  be  presumed  to  have  re- 
nounced the  community,  under  Rev.  Civ.  CJode  La.  art  2420,  providing  that 
a  divorced  wife  who  has  not  accepted  the  community  within  the  delays 
fixed  is  supposed  to  have  renounced  the  same,  unless  she  has  within  the 
term  obtained  a  prolongation. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Difitrict  of  Louisiana. 

Mrs.  Jennie  Bronson  (now  the  wife  of  Henry  J.  Young)  was  married  to 
Alva  M.  Holbrook,  in  the  city  of  New  York,  on  the  25th  day  of  June,  18G4. 
Holbrook  was  domiciled  in  the  city  of  New  Orleans.  On  the  20th  day  of  De- 
cember, 1871,  upon  a  petition  filed  In  November  of  that  year,  a  decree  of  di- 
vorce was  pronounced  in  the  Eighth  district  court  for  the  parish  of  Orleans, 
dissolving  the  bond  of  matrimony  theretofore  existing  between  these  persons. 
Holbrook  married,  subsequently,  on  the  18th  day  of  May,  1872,  Mrs.  Eliza  J. 
Poitevent.  Holbrook  died  January  1,  1876,  without  issue;  having  by  last 
wUl  instituted  his  wife,  Eliza  J.  Poitevent  as  his  sole  heir,  and  appointed  her 
testamentary  executrix.  The  will  was  duly  proved,  and  on  January  22,  1876, 
Mrs.  Poitevent  was  qualified  as  testamentary  executrix,  and  directed  to  take 
an  inventory;  and  on  the  26th  day  of  January,  1802,  she  was  placed  in  full 
possession  of  aU  property  and  effects  of  said  Holbrook,  deceased.  On  the  28th 
day  of  June,  1878,  Mrs.  Poitevent,  the  widow  of  Holbrook,  married  George 
Nicholson.  Of  this  marriage,  two  children  were  bom.  George  Nicholson  died. 
His  heirs  were  sent  into  possession  of  his  estate.  Then  Mrs.  Nicholson  died,  and 
her  heirs,  Leonard  and  Yorke  Nicholson,  minors,  were  sent  into  the  possession 
of  her  estate,  through  Thomas  G.  Rapier,  their  tutor,  the  defendant  here. 
This  suit  is  brought  by  Jennie  Bronson  (now  Mrs.  Young),  claiming  that  there 
was  certain  real  estate  acquired  during  the  community  which  existed  between 
her  and  her  husband  A.  M.  Holbrook,  and  describing  the  same,  and  praying 
to  be  decreed  the  owner  of  an  undivided  one-half  interest  therein.  She  also 
claims  a  one-third  interest  in  the  Picayune  newspaper  plant,  or  $50,000,  the 
value  thereof,  as  gains  during  the  existence  of  the  community.  The  answer 
to  the  suit  pleads  the  general  denial,  the  dissolution  of  the  community,  that 
the  property  described  in  the  petition  was  not  community  property  of  A.  M. 
Holbrook  and  Jennie  Bronson,  and  that  Jennie  Bronson,  after  the  dissolution 
of  the  community  of  acquets  and  gains,  had  renounced  any  right  therein 
that  she  may  have  acquired  during  the  marriage.  The  defendant  pleads  that 
aU  the  matters  and  things  set  up  by  the  plaintiff  have  been  passed  upon  in 
the  state  courts  (setting  out  the  suits  by  number  and  title),  and  that  these  suits 
had  been  finally  decided  against  the  plaintiff.  Defendant  then  pleads  the  pre- 
scription of  one,  two,  five,  and  ten  years,  and  the  staleness  of  the  plaintiff's  de- 
mand. The  cause  came  on  to  be  heard  before  Judge  Boarman  and  a  jury, 
and  at  the  trial,  after  the  plaintiCTs  evidence  was  all  presented,  upon  motion 
of  defendant's  counsel  the  Judge  directed  a  verdict  for  the  defendant,  and  upon 
that  verdict  is  entered  a  Judgment  rejecting  plaintiffs  demand;  and  the  plain- 
tiff has  sued  out  this  writ.  The  first  offer  by  the  plaintiff  was  the  judgment  of 
the  Eighth  district  court  for  the  parish  of  Orleans,  showing  the  judgment  of 
divorce,  which  was  dated  December  20,  1871.  The  second  offer  is  a  certificate 
of  marriage  of  the  plaintiff  with  her  present  husband,  Henry  J.  Young,  dated 
September  20,  1884.  The  third  offer  was  the  proceedings  in  the  supreme  court 
of  Louisiana  in  the  suit  of  Jennie  Bronson,  praying  for  a  decree  annulling  the 
Judgment  of  divorce,  which  resulted  in  a  judgment  against  her.  In  this  con- 
nection is  offered  the  printed  report  of  the  opinion  and  decree  of  the  supreme 
oourt  upon  the  petition  of  plaintiff,  as  found  in  25  La.  Ann.  51;  also,  opinion 
and  decree  in  32  I^a.  Ann.  13.  The  next  offers  (4  to  7,  inclusive)  are  copies 
of  acts  of  sales  of  several  properties  to  Alva  M.  Holbrook.  They  refer  to 
property  that  was  acquired  by  Holbrook  many  years  prior  to  his  marriage  with 
Jennie  Bronson.  The  properties  described  In  the  offers  8  and  9  relate  to  property 
acquired  by  Holbrook  during  his  marriage  with  Jennie  Bronson.  The  offer  10 
<the  record  of  the  succession  of  Alva  M.  Holbrook)  shows  the  last  will  and 
testament  of  Holbrook,  the  judgment  of   the   court  recognizing  his  widow 
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as  his  universal  legatee,  and  the  judgment  of  the  court  sending  her  Into  th** 
possession  of  the  estate.  The  offer  11  is  the  record  of  the  proceedings  in  th*- 
matter  of  the  Succession  of  Eliza  J.  Nicholson.  The  inventory  in  this  estate 
shows  the  property  possessed  by  Mrs.  Nicholson  at  her  death,  and  suci'iuctly 
states  the  history  of  the  title  of  such  real  estate  as  is  therein  described.  In 
this  inventory  are  mentioned  two  pieces  of  property  which  were  acquired  by 
Mrs.  Nicholson  of  her  husband  A.  M.  Holbrook,  but  at  the  same  time  It  shows 
that  Holbrook  acquired  these  properties  long  anterior  to  the  marriage  with 
Jennie  Bronson.  The  plaintiff  testified  in  her  own  behalf,  among  other  thlngft. 
as  follows:  "As  to  the  amount  of  property  possessed  by  A.  M.  Holbrook  at 
the  time  of  our  marriage  and  domicile  In  New  Orleans,  and  Its  value,  I  have 
no  means  of  knowing,  nor  of  what  it  consisted,  except  that  we  had  real  estate 
and  personal  property.  On  the  28th  of  November,  1871,  as  far  as  it  is 
possible  for  me  to  state,  the  property,  real  and  personal,  had  largely  increased, 
as  during  the  existence  of  our  marriage  he  had  acquired  the  interest  of  the 
various  partners  associated  with  him.  This  particularly  applies  to  the  real 
estate  In  the  First  district  of  the  city  of  New  Orleans,  No.  66  Camp  street 
with  improvements,  and  No.  10  Bank  alley,  also  including  buildings,  also  a 
two-thirds  interest  in  the  plant,  good  will,  and  business  of  a  paper  known  a» 
the  New  Orleans  Picayune,  published  dally  in  the  city  of  New  Orleans,  state 
of  Louisiana,  the  value  of  which  I  am  unable  to  state.  I  am  unable  to  state 
the  value  of  this  property  on  March  10,  1873,  but  am  certain  It  had  not  de- 
preciated In  value."  The  plaintiff  having  rested,  the  following  bill  of  excep- 
tions was  taken:  "Be  It  remembered  that  on  this,  the  11th  day  of  January, 
1899,  this  ,cause  having  been  duly  called  for  trial,  counsel  for  both  parties 
being  present  and  expressing  their  readiness  for  trial,  a  Jury  was  duly  called, 
impaneled,  and  sworn  to  try  the  issues  as  presented  by  the  pleadings;  that 
thereupon  the  plaintiff  offered  in  evidence,  to  support  the  allegations  of  her 
petition,  the  written  and  printed  documents  as  hereinafter  set  forth  and  num- 
bered, and  of  the  tenor  and  In  the  words  and  figures  as  therein  appear,  and 
as  herein  made  part,  and  hereto  annexed.  And  same  having  been  so  offered, 
introduced,  filed,  and  noted  In  evidence  to  the  Jury,  and  constituting  the  entire 
evidence  presented  In  the  cause,  counsel  for  defendant  thereupon.  In  open  court, 
arose,  and  verbally  requested  the  coiu^  to  direct  a  verdict  to  be  rendered  by 
the  Jury,  <hen  and  there,  in  favor  of  the  defendant,  upon  the  ground  that  said 
evidence  did  not  make  out  a  case  for  plaintiff;  and  thereuiion  the  court, 
upon  and  under  said  motion,  instructed  the  Jury,  in  accord  with  said  motion 
of  counsel  for  the  defendant,  to  render  a  verdict  In  the  cause  in  favor  of  the 
defendant,  which  was  then  and  there  obeyed  by  the  said  Jury,  through  its 
foreman,  and  the  verdict  was  so  written,  rendered,  signed,  and  recorded,  and 
final  Judgment  entered  thereon,  as  appears  by  the  record  herein.  To  which 
said  motion  of  counsel  for  the  defendant,  and  to  said  order  then  and  there 
given  thereon,  counsel  for  plaintiff,  in  presence  of  the  Jury,  and  before  verdict, 
excepted,  contending  that,  under  all  the  evidence  so  presented,  the  plaintiff 
was  entitled  to  a  verdict  as  prayed  for,  and  tendered  this,  his  bill  of  exceptions, 
for  the  signature  of  the  court,  praying  that  It  might  be  made  part  of  the  rec- 
ord herein,  which  is  accordingly  signed  by  the  court."  BYom  the  Judgment 
rendered,  plaintiff  below  sues  out  this  writ,  assigning  errors  as  follows:  **Flr8t. 
In  the  instructions  of  the  court  to  the  Jury  on  motion  of  defendant,  after  all 
evidence  for  plaintiff  had  been  offered,  and  Its  directing  the  Jury,  without  any 
special  reason  being  assigned,  to  find  for  the  defendant;  same  being  In  words 
following,  viz.:  'Gentlemen  of  the  Jury:  During  your  absence  [considering 
the  motion  to  direct  a  verdict]  the  court  has  concluded  that  the  plaintiff  has 
not  made  out  a  case  suflSclently  to  authorize  a  verdict  in  her  favor,  even  though 
what  she  alleges  be  true,  and  I  am  going  to  direct  you  to  return  a  verdict  for 
the  defendant.*  Second.  In  directing  an  entry  of  Judgment  dismissing  plain- 
tiff's cause,  based  upon  the  verdict  rendered  under  Instructions  as  aforesaid. 
Third.  In  that,  the  evidence  being  sufficient  to  warrant  a  verdict  for  plaintiff 
under  the  issues  presented,  the  court  erred  in  not  submitting  same  to  the  Jury, 
and  directing  a  verdict  for  plaintiff,  as  prayed  for.  Fourth.  In  this:  That 
all  the  evidence  produced  and  adduced  on  the  trial  being  presente<l  by  record 
and  copies,  pursuant  to  the  ruling  of  this  court,  plaintiff  was  entitled  to  a  Judg- 
ment as  prayed  for.    Fifth.  In  this:    That  the  answer  of  defendant  admits 
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(a)  the  marriage  from  which  the  cause  of  action  arose;  (b)  its  dissolution 
by  judgment  of  court  Sixth.  In  this:  That  the  evidence  produced  and  offered 
shows  (a)  the  property  acquired  by  the  husband  and  wife  during  the  existence 
of  the  commimlty;  (b)  the  acceptance  by  the  wife  of  said  community  on  its 
dissolution;  (c)  the  transmission  of  the  entire  property  of  said  community  to 
the  defendant,  with  full  notice;  (d)  the  refusal  of  the  husband,  as  well  as  of 
his  successors,  to  account  for  or  pay  over  to  her  the  moiety  of  said  community 
due  her." 

W.  S.  Benedict,  for  plaintiff  in  error, 

John  Clegg  and  Lamar  C.  Quintero,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

Haying  stated  the  case,  the  opinion  of  the  court  was  delivered  by 
PARDEE,  Circuit  Judge. 

The  only  bill  of  exceptions  found  in  the  transcript  is  irregular  and 
insufficient.  It  recites  that  "the  plaintiff  offered  in  evidence,  to  sup- 
port the  allegations  of  her  petition,  written  and  printed  documents 
as  hereinafter  set  forth  and  numbered,  and  of  the  tenor  and  in  the 
words  and  figures  as  therein  appear,  and  as  herein  made  part,  and 
hereto  annexed,"  while  there  are  no  documents  thereafter  set  forth 
and  numbered,  and  thereinafter  appearing,  or  as  thereinafter  made 
part,  or  thereto  annexed.  In  the  transcript,  preceding  the  bill  of 
exceptions,  is  inserted,  although  making  no  part  of  the  record  proper, 
an  alleged  note  of  evidence,  identified  by  no  one;  and,  following  the 
same,  appear  alleged  copies  of  certain  records  and  documents,  no  one 
of  them  identified  in  any  respect.  If  a  motion  had  been  made  to  af- 
firm the  judgment  of  the  circuit  court  because  there  was  no  sufficient 
bill  of  exceptions  showing  the  ruling  of  the  court  complained  of,  we 
would  have  been  inclined  to  take  that  course  in  disposing  of  the  ease. 

A  careful  reading  of  the  petition  leads  to  the  opinion  that  the  suit 
is  one  to  recover  an  undivided  half  interest  in  certain  r^al  estate  de- 
scribed in  the  petition,  and  one  third  undivided  interest  in  the 
Picayune  plant;  the  same  being  claimed  as  belonging  to  the  plain- 
tiff, as  the  widow  in  the  community  of  the  late  A.  M.  Holbrook. 
The  theory  of  the  case  advanced  by  the  learned  counsel  for  the  plain- 
tiff in  error  is  that  the  suit  is  one  to  recover  an  estate,  to  wit,  the  one 
undivided  half  of  the  community  existing  between  the  plaintiff  and 
the  late  Alva  M.  Holbrook  during  their  marriage.  It  is  on  this 
theory  that  the  pleas  of  prescription  interposed  are  sought  to  be 
avoided.  It  is  very  doubtful  whether  the  suit,  in  any  aspect,  is  on 
the  right  side  of  the  docket.  It  seems  to  be  a  suit  for  the  ascertain- 
ment of  a  community  interest,  where  the  plaintiff  can  only  recover 
after  a  settlement  and  accounting.  Taking  the  case,  however,  as 
presented,  we  are  of  opinion  that  the  ruling  of  the  trial  judge  direct- 
ing the  verdict  in  favor  of  the  defendant  was  proper,  because  of  in- 
sufficient evidence  to  warrant  a  verdict  in  favor  of  the  plaintiff  for 
any  specific  property  or  any  specific  sum.  Neither  of  the  two  pieces  . 
of  real  estate  which  appear  to  have  been  acquired  by  A.  M.  Holbrook 
during  his  marriage  with  Jennie  Bronson  is  shown  to  be  now  in  the 
possession  of,  or  to  be  in  any  wise  claimed  by,  the  defendant.  There 
is  no  evidence  in  the  record  showing  or  tending  to  show  that  Eliza 
J.  Poitevent,  widow  and  testamentary  executrix  and  universal  legatee 
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of  Alva  M.  Holbrook,  ever  came  into  the  posseBsion  of  either  piece 
of  said  real  estate.  The  plaintiff  was  certainly  not  entitled  to  re- 
cover from  the  present  defendant  an  undivided  half  interest,  or  any 
interest,  in  either  one  of  these  pieces  of  property.  The  evidence  in 
the  record  shows  that  the  Picayune  plant  was  acquired  by  A-  M.  Hol- 
brook prior  to  his  marriage  with  Jennie  Bronson.  This  being  the 
case,  for  the  community  interest  existing  between  A.  M.  Holbrook 
and  Jennie  Bronson  the  latter  could  only  claim  the  increased  value 
of  the  same  growing  out  of  the  expenditures  of  community  assets, 
and  on  this  subject  the  record  is  silent.  The  plaintiff  herself  testi- 
fies: 

''As  to  the  amount  of  property  possessed  by  A.  M.  Holbrook  at  the  time  of 
our  marriage,  and  its  value,  I  have  no  means  of  knowing,  nor  of  what  it  con* 
sisted,  except  that  we  had  real  estate  and  personal  property." 

Of  course,  all  the  real  and  personal  property  owned  by  A.  M.  Hol- 
brook at  the  time  of  his  marriage  with  Jennie  Bronson  formed  no 
part  of  the  community. 

Aside  from  the  failure  to  prove  any  interest  sufficient  to  warrant 
a  verdict,  a  conclusive  reason  why  the  plaintiff  in  error  could  not  re- 
cover is  the  fact  that,  within  the  delay  given  by  the  law  after  the 
dissolution  of  the  marriage,  she  did  not  accept  the  community,  nor 
obtain  a  prolongation  of  the  time  for  deliberation  from  the  judge, 
and  she  is  therefore  conclusively  presumed  to  have  renounced  the 
community. 

Article  2411  of  the  Revised  Civil  Code  of  Louisiana  provides  as 
follows: 

"The  wife,  who  renounces,  loses  every  sort  of  right  to  the  effects  of  the 
partnership  or  community  of  gains.  But  she  takes  back  aU  her  effects,  wheth- 
er dotal  or  extradotaL" 

Article  2420  of  the  same  Code  also  provides  as  follows: 

**The  wife,  separated  from  bed  and  board,  who  has  not  within  the  delays 
above  fixed,  to  begin  from  the  separation  finally  pronounced,  accepted  the 
community,  is  supposed  to  have  renounced  the  same;  unless,  being  still  within 
the  term,  she  has  obtained  a  prolongation  from  the  judge,  after  the  husband 
was  heard,  or  after  he  was  duly  summoned.*' 

These  articles  of  the  Code  have  been  construed  by  the  supreme 
court  of  the  state  in  precisely  similar  cases.  In  Herman  v.  Theurer, 
11  La.  Ann.  70,  it  was  held: 

"Where  the  community  is  dissolved  by  the  death  of  the  husband,  the  sur- 
viving wife  is  presumed  to  have  the  intention  to  accept  the  community,  and 
her  right  to  renounce  is  subject  to  the  same  rules  as  govern  the  beneficiary 
heir.  But  a  different  rule  prevails  where  a  divorce  has  been  pronounced. 
Unless  the  wife  accepts  the  community  within  the  delay  allowed  by  law,  or 
obtains  from  the  judge  a  prolongation  of  that  delay,  she  is  supposed  to  have 
renounced  the  community.    Civ.  Code,  art  2389.*' 

In  Succession  of  EWing  v.  Altmeyer,  15  La,  Ann.  41j6,  it  was  held: 

"Where  a  marriage  has  been  dissolved  by  a  judgment  of  divorce,  if  either 
party  brings  suit  to  recover  his  or  her  sliare  of  the  community  property,  it 
must  be  shown  that  he  or  she  accepted  the  community  within  the  legal  de- 
lays after  its  dissolution  by  the  sentence  of  divorce;  otherwise,  the  preten- 
sions are  without  foundation  in  law." 
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In  Weller  v.  Von  Hoven,  42  La.  Ann.  602,  603,  7  South.  702,  the 
question  was  further  considered,  and  the  court  say: 

•*The  exception  is  founded  on  article  2420,  Rev.  Civ.  Cbde:  *The  wife,  sep- 
arated from  bed  and  board,  who  has  not  within  the  delays  above  fixed,  to 
begin  from  the  separation  finaUy  pronounced,  accepted  the  community,  is 
supposed  to  have  renounced  the  same;  unless,  being  still  within  the  term, 
she  has  obtained  a  prolongation  from  the  judge  after  the  husband  was  heard, 
or  after  he  was  duly  summoned.'  It  is  shown,  and  is  undisputed,  that  plain- 
tiff did  not  accept  within  the  term  prescribed,  and  obtained  no  prolongation 
thereof  from  the  judge.  The  above  article  is  taken  from  article  1463  of  the 
French  Code,  and  its  meaning  and  effect  are  conclusively  settled  by  both  our 
own  and  the  French  jurisprudence.  It  is  universally  held  to  mean  that  the 
failure  of  the  wife  separated  from  bed  and  board  to  accept  the  community, 
either  expressly  or  tacitly,  within  the  prescribed  delay,  operates  a  conclusive 
renunciation  thereof,  which  is  irrevocable,  and  which  bars  any  subsequent  ac- 
ceptance or  assertion  of  commimity  rights." 

In  the  instant  case  the  record  shows  conclusively  that  the  marriage 
between  Alva  M.  Holbrook  and  Jennie  Bronson  was  dissolved  on  the 
15th  day  of  December,  1871.  There  is  no  evidence  to  show,  nor  tend- 
ing to  show,  that  Jennie  Bronson,  the  divorced  wife,  accepted  the 
community  at  any  time  thereafter  until  the  institution  of  this  suit. 
The  suit  instituted  in  the  state  court  (32  La.  Ann.  13),  and  proved, 
was  to  obtain  the  nullity  of  the  judgment  decreeing  a  divorce  and 
for  alimony.  That  case  seems  to  have  been  disposed  of  by  the  su- 
preme court  of  the  state  of  Louisiana  in  January,  1880,  and  adversely 
to  the  plaintiff  in  error,  since  which  time,  until  the  institution  of  this 
suit,  no  action  appears  to  have  been  taken,  accepting  or  renouncing 
the  community.     The  judgment  of  the  circuit  court  is  affirmed. 


m  Fed.  288.) 

KOHN  et  al.  v.  DRAVIS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  24,  1899.) 

No.  1.130. 

L  Chattel  Mortgage— Execution  of  Power  op  Sale. 

A  mortgagee  who  avails  himself  of  the  power  of  sale  contained  in  the 
mortgage  must  strictly  pursue  its  terms,  and,  when  suflicient  of  the  prop- 
erty has  been  thus  sold  to  satisfy  the  debt  secured  and  costs,  there  is  an 
implied  agreement  that  the  remainder  unsold  shall  be  returned  to  the 
mortgagor. 

2.  Bam E— Costs  of  Sale  by  Mortgagee— Action  for  Conversion. 

In  an  action  for  conversion,  by  a  mortgagor  of  a  stock  of  goods  against 
the  mortgagee,  where  it  appeared  that  defendant  sold  a  part  of  the  stock 
in  the  manner  authorized  by  the  mortgage,  he  is  entitled  to  allowance  for 
the  costs  of  such  sale,  notwithstanding  an  unauthorized  sale  of  the  re- 
mainder. 

a.  Same— Conversion  or  Unauthorized  Sale  by  Mortgagee  —  Measure  of 
Damages. 

The  measure  of  a  mortgagor's  damages  for  conversion  of  the  mortgaged 
property  by  the  mortgagee,  or  its  sale  in  violation  of  the  terms  of  the 
mortgage,  is  the  market  value,  at  the  time  of  such  conversion  or  sale,  of 
the  portion  that  would  have  remained,  after  sufficient  had  been  sold  in 
the  manner  provided  by  the  mortgage,  to  satisfy  the  mortgage  debt  and 
costs. 


Digiti 


zed  by  Google 


254  36  C.  C.  A.  REPORTS. 

4.  Same. 

Where  a  mortgage  on  a  stock  of  goods  autfaorlEed  the  mortgagee  to  »eU 
at  retail,  at  not  less  than  cost  price,  until  a  sufficient  amount  was  realized 
to  pay  the  mortgage  debt  and  costs  of  sale,  but  the  mortgagee,  after 
selling  a  portion  of  the  goods  at  retail  as  provided,  sold  the  remainder  at 
auctiou,  the  mortgagor  may,  at  his  election,  adopt  as  the  basis  for  the 
assessment  of  his  diamages  the  marlset  value  of  the  goods  which  would 
have  remained  after  satisfaction  of  the  mortgage  debt,  had  the  mortgagee 
proceeded  with  the  sale  at  retail,  or  the  market  value  of  all  the  goods  not 
sold  at  retail,  less  the  amount  remaining  due  on  the  mortgage  debt  after 
the  application  thereon  of  the  net  proceeds  of  the  portion  so  sold. 

5.  Parties — Right  to  Bring  in  New  Parties — Iowa  Statute. 

Under  Code  Iowa  1807,  |  3466,  which  provides  that,  when  a  determi- 
nation of  the  controversy  between  the  parties  before  the  court  cannot  be 
made  without  the  presence  of  other  parties,  the  court  must  order  them  to 
be  brought  in,  a  mortgagee  of  personal  property,  sued  by  the  mortgagor 
for  its  conversion,  has  the  right  to  have  subsequent  mortgagees  brought  in. 

6.  Conversion — Action  by  Mortgagor—Effect  op  Subsequent  Mortgages. 

The  fact  that  a  mortgagor  of  personal  property  has  given  subsequent 
mortgages  on  the  same  property,  which  are  unsatisfied,  is  a  defense  pro 
tanto  to  an  action  brought  by  him  against  the  first  mortgagee  for  conver- 
sion of  the  mortgaged  property. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

On  January  4,  1893,  Theodore  H.  Dravis,  the  defendant  In  error,  was  a  mer- 
chant in  business  at  Sibley,  in  the  state  of  Iowa.  He  had  a  stock  of  merchan- 
dise, whose  cost  price  was  $8,000.  He  mortgaged  these  goods  to  Kohn  Bros., 
the  plaintiffs  in  error,  to  secure  the  payment  of  $3,816  which  he  owed  them. 
The  mortgage  contained  a  stipulation  that  "the  mortgagee  has  permission  to 
take  immediate  possession  of  such  merchandise,  and  sell  the  same'  at  retail 
only,  but  not  at  a  price  less  than  cost,  and  suflicient  of  such  goods  as  will  pay 
the  debt  hereby  secured,  with  costs."  The  mortgagees  took  possession  of  the 
goods,  and  sold  such  a  part  of  them  as  cost  $3,500.  They  then  sold  the  remain- 
der at  auction,  and  Dravis  brought  this  action.  In  his  petition  he  set  forth 
the  foregoing  facts,  and  alleged  that  Kohn  Bros.,  by  accepting  the  mortgage, 
became  the  trustees  of  an  express  trust,  that  by  selling  at  auction  they  had 
violated  this  trust,  and  prayed  for  a  judgment  for  $8,234.90,  the  damages 
which  he  claimed  he  had  sustained  by  their  auction  sale.  Kohn  Bros,  an- 
swered that  the  defendant  in  error  owed  them  $3,816  on  January  4,  18J«. 
that  he  gave  them  the  mortgage  to  secure  them  the  payment  of  this  debt, 
and  that  they  took  possession  of  the  stock  of  merchandise  under  it;  but  they 
denied  all  the  other  allegations  of  the  petition.  On  the  day  before  the  case 
came  on  for  trial  in  the  court  below,  they  filed  an  amendment  to  their  answer, 
in  which  they  averred  that  on  January  4,  5,  and  7,  18J»3,  Dravis  gave  five 
subsequent  mortgages,  to  five  mortgagees,  whom  they  named,  on  this  same 
stock  of  merchandise,  to  secure  the  payment  of  debts  which  amounted  to 
.$5,122.88,  that  the  aggregate  amount  of  these  several  mortgages  was  greater 
than  the  value  of  the  goods,  that  the  subsequent  mortgages  were  unpaid,  that 
the  mortgagees  were  entitled  to  enforce  any  claim  which  existed  against  the 
plaintiffs  in  error  on  account  of  their  sale  of  the  mortgaged  property  in  their 
order  of  priority,  and  that  the  mortgagor  had  no  interest  in  the  property  or  its 
conversion.  They  prayed  that  the  subsequent  mortgagees  might  be  made  par- 
ties to  the  action,  and  might  be  required  to  state  their  respective  claims  under 
their  mortgages.  On  the  first  day  of  the  trial  of  the  case,  they  made  a  motion  in 
accordance  with  this  prayer;  but  the  court  denied  it,  and  struck  from  the  files 
the  amendment  to  their  answer.  On  the  trial  the  court  refused  to  permit  them 
to  prove  the  market  value  of  the  goods,  and  instructed  the  jury  to  return  a 
verdict  against  them  for  the  cost  price  of  the  stock  of  merchandise,  less  the 
$3,816  and  interest  which  was  due  to  them  on  the  original  debt  of  Dravis  and 
the  cos  19  of  the  sale.  This  instruction  resulted  in  a  judgment  against  the  plain- 
tiffs in  eiTor  for  $4,60(i.^,  which  this  writ  of  error  challenges. 
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Deloss  C.  Schull  (William  H.  Farnsworth,  James  M.  Flower,  Frank 
J.  Smith,  and  Harrieon  Musgrave,  on  brief),  for  plaintiflfs  in  error. 
George  W.  Argo  and  D.  J.  Murphj,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court 

The  mortgage  authorized  the  plaintiffs  in  error  to  sell  the  mer 
chandise  at  retail  only,  and  at  not  less  than  cost,  until  they  realized 
the  amount  due  them  and  the  cost  of  this  sale.  This  limitation  of 
the  amount  and  the  method  of  the  sale  raised  the  implied  agreement 
that,  when  the  limit  of  the  sale  had  been  reached,  the  unsold  re- 
mainder of  the  goods  should  be  returned  to  the  mortgagor.  Thoee 
who  avail  themselves  of  the  power  of  sale  in  a  mortgage  must  strictly 
]mr8ue  its  terms.  By  accepting  the  mortgage,  and  the  benefit  of 
the  power  it  contained,  these  mortgagees  agre^  that  they  would  sell 
the  stock  of  goods  in  accordance  with  its  terms  until  they  realized 
their  claim,  and  that  they  would  return  the  unsold  remnant  to  tht^ 
mortgagor.  They  violated  this  contract  After  they  had  sold  at 
retail  such  a  part  of  these  goods  as  cost  |3,500,  they  sold  the  re- 
mainder at  auction.  What  is  the  proper  measure  of  the  mortgagor's 
damages  for  this  breach  of  the  agreement?  The  court  below  licld 
that  it  was  the  cost  price  of  the  entire  stock  mortgaged,  less  the 
amount  due  on  the  debt  of  the  mortgagor  and  the  costs  of  the  sale, 
and  this  ruling  is  assigned  as  error. 

If  the  plaintiffs  in  error  had  bought  these  goods  at  the  cost  price, 
or  if  they  had  agreed  to  pay  the  cost  price  for  them,  that  price  would 
have  been  the  measure  of  the  mortgagor's  damages  for  the  violation 
of  that  contract.  Wicker  v.  Hoppock,  6  Wall.  94,  99,  100.  But 
they  made  no  such  agreement  The  extent  of  their  contract  was  that 
they  would  sell  from  their  stock  at  retail  and  at  cost  until  they  ob- 
tained proceeds  enough  to  pay  the  costs  of  such  a  sale  and  the  debt 
of  the  mortgagor  to  them,  and  that  they  would  return  the  remainder 
of  the  goods  to  hiuL  What,  then,  would  the  mortgagor  have  received 
if  they  had  fulfilled  their  agreement?  Evidently,  the  unsold  rem- 
nant of  the  stock,  after  a  sufficient  amount  had  been  sold  from  it  to 
pay  his  debt  and  the  costs  of  the  sale, — nothing  more,  and  nothing 
less.  What,  then,  was  the  real  and  entire  effect  of  the  breach  of 
the  agreement  upon  the  rights  of  the  mortgagor?  It  was  that  the 
mortgagees  sold  at  auction,  and  thus  converted  to  their  own  use,  the 
unsold  remnant  of  the  mortgaged  stock  which  they  had  agreed  to  re- 
turn to  him.  They  had  the  right  to  apply  all  the  stock,  except  this 
remainder,  to  the  payment  of  the  debt  and  costs,  by  the  terms  of  the 
mortgage;  and,  if  the  mortgagor  received  the  benefit  of  this  entire 
remnant,  he  could  not  suffer  any  loss  by  the  method  which  the  mort- 
gagees adopted  in  disposing  of  their  part  of  the  property.  If  Kohn 
Bros,  had  agreed  to  buy  this  remnant  at  its  cost  price;  if  they  had 
agreed  to  pay  its  cost  price,  at  any  time  or  in  any  way;  if  they  had 
even  contracted  to  sell  it  at  its  cost  price, — they  might  have  been 
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liable  to  the  mortgagor  for  that  amount.  But  the  limit  of  their 
undertaking  here  was  that  they  would  return  this  remainder  of  the 
goods  to  the  mortgagor,  and  this  was  the  only  stipulation  of  the  con- 
tract which  was  violated  to  his  prejudice.  They  failed  to  return 
this  remnant,  and  they  converted  it  to  their  own  use;  but  the  meas- 
ure of  their  liability  could  not  exceed  its  market  value  at  the  time 
of  its  conversion,  because  the  mortgagor  could  not  have  obtained 
more  than  that  amount  for  it  if  it  had  been  returned  to  him.  Tbf^ 
difference  between  that  which  the  injured  party  would  have  received 
if  the  contract  had  been  performed,  and  fliat  which  he  did  receive^ 
is  the  true  standard  for  the  measure  of  damages  for  a  breach  of  a 
contract,  because  that  measure  gives  the  sufferer  that  full  and  exact 
compensation  for  his  injury  which  it  is  the  aim  of  the  law  to  bestow. 
Kingman  &  Co.  v.  Western  Mfg.  Co.,  34  C.  C.  A.  489, 92  Fed.  486.  The 
mortgagor  in  the  case  at  bar  would  have  received  the  remnant  of  his 
stock  of  goods,  after  a  sufficient  amount  had  been  sold  from  it  at  re- 
tail and  at  cost  to  pay  his  debt  and  the  costs  of  the  sale,  if  the  con- 
tract had  been  performed.  By  the  breach  of  the  agreement  he  lost 
nothing  but  this  remnant,  and  the  mortgagees  converted  this  to  their 
own  use  by  their  sale  of  it  at  public  auction.  The  measure  of  dam- 
ages for  the  conversion  of  personal  property  or  for  the  sale  of  mort- 
gaged i)ersonal  property  in  violation  of  the  terms  of  the  mortgage  is 
the  market  value  of  the  property  at  the  time  of  the  conversion  or  sale. 
Oravel  v.  Clough,  81  Iowa,  272,  276,  46  N.  W.  1092;  Goad  v.  Cattle 
Co.,  32  Neb.  761,  49  N.  W.  757;  Wygal  v.  Bigelow,  42  Kan.  477,  22 
Pac.  612;  Cushing  v.  Seymour,  30  Minn.  301,  306,  15  N.  W.  249; 
Coe  V.  Cassidy,  72  N.  Y.  133, 138;  Denny  v.  Faulkner,  22  Kan.  75,  83; 
Thew  V.  Miller,  73  Iowa,  743,  747,  37  N.  W.  771.  The  result  is  that 
the  court  below  fell  into  an  error  in  measuring  the  mortgagor's  dam- 
ages by  the  cost  price  of  the  stock,  less  his  debt  to  the  mortgagees, 
and  in  refusing  to  permit  the  latter  to  prove  the  market  value  of  the 
remnant  of  the  stock  which  they  agreed  to  return;  and  the  case  must 
be  tried  again. 

In  view  of  the  second  trial,  we  remark  that  we  have  considered 
the  question  of  damages  in  the  belief  that  an  estimate  of  them  on 
the  basis  of  the  market  value  of  the  remnant  which  would  have  re- 
mained if  the  mortgagees  had  proceeded  with  the  sale  at  retail 
until  they  had  realized  their  c]aim  and  costs  will  yield  a  larger 
amount  to  the  mortgagor  than  the  amount  of  the  proceeds  of  the 
actual  sale  at  retail,  and  the  market  value  of  the  goods  which  they 
did  not  actually  sell  in  this  way,  less  the  costs  of  the  sale  at  retail 
and  the  amount  of  the  mortgagor's  debt  and  interest  Since  the 
mortgagees  did  not  complete  the  sale  at  retail,  we  have  no  doubt 
that  tlie  mortgagor  may  choose  either  of  these  bases  for  the  as- 
sessment of  his  damages  which  he  thinks  will  be  the  more  advan- 
tageous to  him.  Botsford  v.  Murphy,  47  Mich.  536,  537,  11  N.  W. 
375,  376. 

This  case  presents  another  question.  The  plaintiffs  in  error  filed 
an  amendment  to  their  answer  the  day  before  the  trial,  in  which 
they  pleaded  that  within  a  few  days  after  their  mortgage  was 
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made,  and  long  before  the  auction  sale  of  the  property,  the  mort- 
gagor made  five  mortgages  upon  this  stock  of  goods  to  secure  debts 
which  amounted  to  more  than  {5,000,  that  these  debts  were  un- 
paid, and  that  the  property  was  not  worth  as  much  as  the  aggre- 
gate amount  of  the  mortgages  upon  it.  On  the  next  day  they 
moved  the  court  to  make  the  subsequent  mortgagees  parties  to  the 
action,  but  the  court  denied  the  motion  and  struck  out  the  amend- 
ment. It  is  unnecessary  to  consider  here  whether  or  not  this 
amendment  and  motion  were  made  in  time,  because  there  will  be 
ample  opportunity  before  the  next  trial  of  the  case  to  present  them 
upon  their  merits.  There  is  no  doubt  that  one  of  the  subsequent 
mortgagees,  whose  debt  is  unpaid,  can  maintain  an  action  against 
the  plaintiffs  in  error  for  the  conversion  of  the  property  and  the 
destruction  of  his  lien,  and  can  recover  any  damages  which  he  has 
sustained  thereby.  If  the  mortgagor  may  also  obtain  a  judgment 
against  these  mortgagees  for  the  entire  difference  between  the 
value  of  the  mortgaged  property  and  his  debt  to  the  plaintiffs  in  er- 
ror, they  are  in  danger  of  a  double  liability  for  the  same  wrong. 
Section  3466  of  the  Code  of  Iowa  of  1897  provides: 

*The  court  may  determine  any  controversy  before  It,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by  saving  their  rights;  but  when  a 
determination  of  the  controversy  between  the  parties  before  the  court  cannot 
be  made  without  the  presence  of  the  other  parties,  it  must  order  them  to  be 
brought  in." 

The  defendant  in  error  bases  his  right  to  recover  in  this  case  on 
the  ground  that  Kohn  Bros,  were  the  trustees  of  an  express  trust, 
and  he  was  the  beneficiary.    He  alleges  in  his  petition  that — 

**By  accepting  said  mortgage,  and  taking  possession  of  the  goods  and  property 
described  therein,  the  said  defendants  became,  were,  and  are  trustees  of  an 
express  trust,  and  that  the  plaintiff  is  the  beneficiary;  •  •  •  that  the  de- 
fendants have  violated  their  trust,  and,  by  selling  said  goods  for  less  than  the 
cost  price  thereof,  the  plaintiff  has  been  greatly  damaged,  in  the  sum  of 
18,234.90." 

An  answer  that,  under  assignments  or  mortgages,  third  parties 
claim  and  appear  to  be  the  only  beneficiaries  of  this  trust,  clearly 
shows  the  existence  of  a  controversy  that  cannot  be  determined 
between  the  parties  to  this  action.  No  adjudication  of  the  ques- 
tion thus  presented  between  Kohn  Bros,  and  Dravis  would  protect 
the  former  against  the  claims  of  the  subsequent  mortgagees  for 
the  same  damages  which  Dravis  is  seeking  to  recover.  In  Ken- 
nedy V.  Moore,  91  Iowa,  39,  43,  58  N.  W.  1066,  the  assignee  of  a 
note  and  mortgage  brought  a  suit  to  collect  the  note  and  to  fore- 
close the  mortgage.  The  defendant  answered  that  the  mortgagee 
claimed  to  own  them,  and  moved,  under  the  statute  we  have  cited, 
that  he  be  made  a  party.  The  supreme  court  of  Iowa  held  that, 
since  the  mortgagee  claimed  an  interest  in  the  note  and  mort- 
gage, the  motion  should  have  been  granted.  In  Evans  v.  Har- 
vester Works,  63  Iowa,  204,  18  N.  W.  881,  a  sheriff  seized  exempt 
mortgaged  personal  property  on  an  attachment  against  the  mort- 
gagor, and  the  attaching  creditor  gave  a  bond  of  indemnity.  The 
mortgagor  brought  an  action  on  the  bond,  and  the  creditor  pleaded 
36  C.C.A.— 17 
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the  mortgage  as  a  defense.    The  court  held  that  the  mortgage  did 
not  deprive  the  mortgagor  of  his  caase  of  action  and  said: 

"The  difficulty  In  the  case  at  bar,  If  there  is  any,  arises  from  the  fact  thai 
the  mortgagee,  if  deprived  of  his  security  by  the  defendants,  has  a  right  of  ac- 
tion. Th6  defendants  should  not,  of  course,  t>e  subjected  to  a  double  UabOtty. 
If  the  mortgagee  has  been  deprived  of  his  security,  he  should  properly  be  jdned 
with  the  mortgagor  as  co-plaintiff.  It  is  the  mortgagee's  right  to  demand  that 
he  be  brought  in." 

And  the  court  cited  the  section  of  the  statutes  which  we  have 
quoted. 

While  the  subsequent  mortgagees  cannot  be  said  to  be  indis- 
pensable parties  to  this  action,  we  are  of  the  opinion  that  nnder 
this  statute  the  plaintiffs  in  error  are  entitled  to  have  them  brought 
in,  unless  their  joinder  will  oust  the  jurisdiction  of  the  court  as 
to  the  parties  before  it,  or  unless  they  are  incapable  of  being  made 
parties,  by  reason  of  their  absence  from  the  jurisdiction  of  the 
court,  or  otherwise.  Donovan  v.  Campion,  29  0.  C.  A.  30,  31,  85 
Fed.  71,  72,  56  U.  S.  App.  388,  390.  In  reaching  this  conclusion, 
we  have  not  overlooked  the  contention  of  the  defendant  in  error 
that  the  causes  of  action  which  the  subsequent  mortgagees  once 
had  against  Kohn  Bros,  have  been  barred  by  the  statute  of  limi- 
tations, but  we  cannot  undertake  to  consider  or  determine  that 
question  in  the  absence  of  pleading  and  proof  upon  the  subject 
Of  course,  if  those  claims  are  barred,  the  subsequent  mortgagees 
have  no  interest  in  the  controversy,  and  they  should  not  be  made 
parties  to  this  action,  but  the  question  whether  or  not  their  claims 
have  fallen  within  the  statute  of  limitations  must  be  left  for  the 
court  below  to  determine. 

Finally,  we  are  at  a  loss  to  find  any  sound  reason  why  the  exist- 
ence of  subsequent  liens  upon  converted  mortgaged  property  is 
not  a  good  defense  pro  tanto  to  the  claim  of  the  mortgagor.  He 
is  entitled  to  recover  no  more  than  he  has  lost.  If  he  had  no  ben- 
eficial interest  in  the  property  at  the  time  of  its  conversion,  he  has 
really  lost  nothing  thereby,  and  he  ought  not  to  recover  anything. 
If  he  had  assigned  to  another  his  interest  in  the  mortgaged  prop- 
erty before  it  was  converted,  that  fact  would  have  been  a  complete 
defense  to  his  action.  If  he  had  assigned  one-half  or  one-third  of 
his  interest  in  it,  that  fact  would  have  reduced  the  amount  of  his 
recovery  one-half  or  one-third;  and  if  he  has  placed  liens  upon  it 
by  means  of  mortgages  which  gave  their  holders  the  right  to  take 
and  sell  the  property,  and  to  apply  its  proceeds  to  the  payment  of 
their  claims,  it  is  not  perceived  why  that  fact  should  not  have  a 
similar  effect.  One  who  has  mortgaged  his  property  for  its  value 
may  have  the  right  to-  redeem  it,  or  a  naked  legal  title  to  it,  but 
he  has  no  substantial  valuable  interest  in  it.  If  it  is  converted 
or  destroyed,  the  direct  loss  falls,  not  upon  him,  but  upon  the 
mortgagees,  and  they  have  their  action  against  the  wrongdoer  for 
their  damages.  If  the  mortgagor  loses  at  all,  it  is  only  indirectly, 
when  he  is  compelled  to  pay  the  mortgage  debts,  and  is  deprived 
of  the  mortgaged  property  which  he  might  have  used  for  that  pur 
pose.    If,  however,  he  never  pays  the  debts,  he  loses  nothing,  and 
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consequently  he  should  recover  nothing.  In  an  action  by  a  mort- 
gagor against  a  mortgagee  for  the  conversion  of  the  mortgaged 
property,  or  for  a  sale  of  it  in  violation  of  the  terms  of  the  mort- 
gage, he  can  recover  only  the  value  of  his  interest  or  equity  in  it; 
and  that  is  the  market 'value  of  the  proi)erty,  less  the  aggregate 
sum  of  the  liens  upon  it  at  the  time  of  the  conversion.  Torp  v. 
Gulseth,  37  Minn.  135,  33  N.  W.  550;  Roberts  v.  Kain,  6  Rob.  (N.  Y.) 
354,  358;  Cobbey,  Chat.  Mortg.  §  1036.  The  judgment  below  is  re- 
versed, and  the  case  is  remanded  to  the  court  below,  with  instruc- 
tions to  grant  a  new  trial. 


(94  Fed.  300.) 

CASE  V.  HALL. 

(Olrcult  Court  of  Appeals,  Eighth  Circuit    April  17,  1899.) 

No.  1,134. 

1.  APPBAL-*DEFECnVE  VkRDTCT  —  NECESSITY  OF  OBJECTION  IN  TrIAL  COURT. 

An  objection  to  the  sufficiency  of  a  verdict  cannot  be  urged  in  an  appel- 
late court,  where  the  blU  of  exceptions  does  not  show  that  the  defect  was 
caUed  to  the  attention  of  the  trial  court,  and  proper  exception  taken  to  its 
action  thereon. 

2.  Same— Review  op  Instructions— Failure  to  Bring  into  Record. 

The  charge  of  a  trial  court  is  no  part  of  the  record,  and  cannot  be  no- 
ticed on  appeal,  unless  brought  into  the  record  by  the  bill  of  exceptions, 
and  without  such  charge  before  the  court  the  refusal  to  give  instructions 
requested  cannot  be  reviewed. 

3.  Same— Bill  of  Exceptions— Addfng  Matters  by  Stipulation. 

Neither  testimony  nor  instructions  can  be  added  to  a  bill  of  exceptions, 
after  It  Is  signed  and  filed,  by  stipulation  of  counsel  in  the  appellate  court. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory. 

Ben  Hall,  the  defendant  In  error,  brought  an  action  of  unlawful  detainer 
against  George  W.  Case,  the  plaintiff  in  error,  in  the  United  States  court  in  the 
Indian  Territory,  to  recover  the  possession  of  three  tracts  of  land,  the  same 
being  portions  of  a  larger  tract  containing  some  600  acres.  The  complaint  al- 
leged, in  substance,  that  on  March  14,  18^,  HaU  rented  to  Case  a  certain  farm 
and  improvements  thereon,  five  miles  south  of  Nowata,  In  the  Indian  Territory, 
containing  600  acres,  more  or  less,  and  known  as  the  "Ben  Hall  Place,"  together 
with  the  dwelling  houses,  outhouses,  bams,  etc.,  thereon,  for  the  term  of  five 
years;  that  Case  entered  Into  possession  of  the  premises,  and  complied  with 
the  terms  of  the  contract  of  lease,  and  paid  his  rent  as  therein  agreed  for  the 
years  1S94  and  1895  and  until  the  1st  day  of  March,  1896;  that  on  the  latter 
day  he  refused  to  pay  any  more  rent,  and  laid  claim  as  owner  to  three  parcels 
of  the  600-acre  tract,  one  of  said  parceis  containing  135  acres  of  land  situated 
in  the  northwest  comer  of  the  tract,  together  with  the  dwelling  house,  out- 
houses, etc.,  another  parcel  consisting  of  45  acres  of  land  situated  in  the  south 
part  of  the  600-acre  tract,  and  the  third  parcel  consisting  of  a  two-room  log 
house,  with  the  grounds  appurtenant  thereto,  which  was  situated  on  the  north 
side  of  the  tract  In  view  of  the  premises,  the  plaintiff  below  demanded  a 
Judgment  for  the  immediate  possession  of  the  three  parcels  of  land  last  afore- 
said, which  were  alleged  to  be  unlawfully  withheld  by  the  defendant.  The 
suit  appears  to  have  been  Instituted  on  April  20,  1896.  For  an  answer  to  the 
complaint,  the  defendant  admitted  that  he  had  failed  to  pay  rent  as  charged  in 
the  complaint,  and  he  further  admitted  that  he  had  laid  claim  as  owner  to  the 
three  parcels  of  land  forming  a  part  of  the  6()0-acre  tract,  which  were  men- 
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tloned  in  the  complaint  He  alleged  that  these  three  parcels  of  land  and  the 
improyements  thereon  had  been  sold  to  him  by  the  plaintiff,  and  that  the  plain- 
tiff was  not  entitled  to  the  possession  thereof.  The  trial  at  nisi  prlns  resulted 
in  a  verdict  and  Judgment  for  the  plaintiff  below.  The  defendant  appealed  to 
the  United  States  court  of  appeals  in  the  Indian  Territory,  where  the  judg- 
ment at  nisi  prius  was  affirmed.  Case  y.  Hall  (Ind.  T.)  46  S.  W.  180.  From 
that  court  the  record  was  removed  to  this  court  by  a  writ  of  error. 

W.  H.  Kornegay,  for  plaintiff  in  error. 
Preston  S.  Davis,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYEB,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivBred 
the  opinion  of  the  court. 

It  is  urged  in  this  court  as  one  ground  for  reversal  that  the  verdict 
which  was  returned  in  the  trial  court  was  not  in  the  proper  form, 
and  does  not  adequately  describe  the  premises  which  were  found  to 
have  been  unlawfully  detained.     The  verdict  was  as  follows: 

"We,  the  Jury,  find  the  issue  for  the  plaintiff,  and  assess  his  damage,  in  being 
kept  out  of  possession  of  the  premises,  at  $300.  And  possession  of*entire  farm 
in  ten  days  from  date.  Foreman:    W.  W.  Miller." 

The  defendant  below  insists  that  the  jury  should  have  returned  a 
verdict  of  guilty  or  not  guilty,  and  should  have  assessed  the  plaintiff's 
damages  incident  to  the  unlawful  detention,  if  the  finding  was  in  his 
favor.  In  support  of  that  contention,  sections  3362-33(>5  and  3367 
of  Mansfield's  Digest  of  the  Statutes  of  Arkansas  are  cited.  It  is 
unnecessary,  however,  to  consider  this  contention,  since  the  bill  of 
exceptions  which  was  settled  and  signed  by  the  trial  judge  does  not 
show  that  any  objections  were  made  to  the  verdict  when  it  was 
returned.  The  verdict  was  clearly  suflScient,  in  the  light  of  the 
pleadings,  to  show  what  the  jury  intended,  and  to  warrant  the  judg- 
ment which  was  subsequently  entered  thereon,  wherein  the  property 
referred  to  was  suflSciently  described  to  identify  it  If  tie  verdict 
was  not  in  the  statutory  form,  the  trial  court's  attention  should  have 
been  directed  to  the  defect  when  it  was  returned,  and  an  exception 
to  the  court's  action  in  refusing  to  have  it  corrected,  if  the  court  did 
so  refuse,  should  have  been  taken  at  the  time,  and  the  exception 
should  have  been  properly  preserved  in  the  bill  of  exceptions.  As 
the  bill  of  exceptions  contains  no  record  of  any  such  action  having 
been  taken  by  tiie  defendant's  counsel,  the  error  complained  of  can- 
not be  noticed  by  this  court. 

The  other  errors  that  have  been  assigned,  to  which  our  attention 
is  directed  in  the  briefs,  each  relate  to  the  instructions  which  are 
said  to  have  been  either  given  or  refused  by  the  trial  judge,  but  they 
cannot  be  noticed  by  this  court  for  the  following  reasons:  None  of 
the  instructions  that  are  said  to  have  been  given  by  the  trial  court 
are  contained  in  the  bill  of  exceptions  which  was  settled  and  signed 
by  the  trial  judge,  and  for  that  reason  they  form  no  part  of  the 
record  Neither  does  the  bill  of  exceptions,  as  settled  and  signed, 
contain  a  direction  that  the  charge  of  the  couit  be  inserted  therein. 

It  is  well  established  that  the  charge  of  the  trial  judge  is  no  part 
of  the  record,  and  cannot  be  noticed  on  appeal,  unless  it  is  made  a 
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part  thereof  by  a  bill  of  exceptions,  properly  signed  and  filed.  Dietz 
V.  Lymer,  19  U.  S.  App.  663,  667,  10  O.  C.  A.  71,  and  61  Fed.  792; 
Jefferson  City  v.  Opel,  67  Mo.  394,  and  cases  there  cited.  One  instruc- 
tion is  contained  in  the  bill  of  exceptions,  the  same  being  an  instruc- 
tion that  is  said  to  have  been  refused  by  the  trial  court;  but  whether 
an  error  was  committed  in  refusing  it  can  only  be  determined  by  con- 
sulting the  entire  charge  of  the  trial  court.  It  may  be  that  tiie  in- 
struction contained  in  the  bill  of  exceptions  which  was  refused  was 
not  given  because  embraced,  in  substance,  in  other  portions  of  the 
•  charge,  and  it  will  be  presumed  in  aid  of  the  judgment  that  such 
was  the  fact  It  appears  from  the  record  that  counsel  filed  a  stipu- 
lation in  the  court  of  appeals  in  the  Indian  Territory  shortly  before 
the  hearing  of  the  case  on  appeal  in  that  court,  consenting  that  cer- 
tain so-termed  "instructions"  which  were  set  out  in  the  stipulation 
might  be  referred  to  in  that  court  as  the  instructions  which  were 
given  by  the  trial  judge.  It  has  been  held,  however,  that  neither 
testimony  nor  other  matters  can  be  added  to  a  bill  of  exceptions, 
after  it  is  signed  and  filed,  by  stipulation  of  counsel  alone.  Wessels 
V.  Beeman,  66  Mich.  343,  33  N.  W.  510.  The  general  rule  is  that 
neither  counsel  nor  the  court  to  which  an  appeal  is  taken  have  any 
power  to  change  the  record  made  by  the  trial  court,  and  that  defects 
or  omissions  tiierein  can  be  cured  only  with  the  approval  of  the 
latter  court.  Cluck  v.  State,  40  Ind.  263.  The  case  in  hand  is  not 
one  where  a  clerk,  in  certifying  a  record  to  an  appellate  court,  has 
inadvertently  omitted  something  which  was  in  fact  contained  in  the 
bill  of  exceptions  as  settled  by  the  trial  judge,  but  it  is  a  case 
where  an  attempt  is  made  in  an  appellate  tribunal  to  insert  some- 
thing in  the  bill  of  exceptions  which  is  really  no  part  thereof,  be- 
cause it  was  never  made  a  part  thereof  by  the  trial  court.  If  counsel, 
by  stipulation,  can  change  the  record  without  the  sanction  of  tho 
trial  judge,  they  may  thus  present  any  moot  question  to  an  appellate 
court.  We  cannot,  therefore,  regard  the  stipulation  which  was  filed 
in  the  United  States  court  of  appeals  in  the  Indian  Territory,  after 
the  record  had  been  removed  thereto,  and  the  term  of  the  trial 
court  had  expired,  as  being  effectual  to  change  or  alter  the  record  of 
the  trial  court,  from  the  standpoint  from  which  that  record  must  be 
viewed  by  this  tribunal.  As  the  bill  of  exceptions  does  not  contain 
the  charge  of  the  trial  judge  duly  certified  by  him,  we  must  presume, 
in  aid  of  the  judgment,  that  the  charge  was  correct.  The  judg- 
ment of  the  United  States  court  of  appeals  in  the  Indian  Territory, 
and  the  judgment  of  the  United  States  court  for  the  Northern  district 
of  the  Indian  Territory,  are  therefore  affirmed. 
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(W  Fed.  810.> 

FIRST  NAT.  BANK  OF  i^BKANSAS  OITT  ▼.  LEEOH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  10,  1889.) 

No.  1.140. 

AooOBD  AND  Satisfaction— Executory  Agreement. 

An  agreement  to  accept  notes  of  a  third  person  In  part  payment  of  a 
debt,  and  to  extend  the  time  for  payment  of  the  remainder,  on  the  glrlng 
of  certain  security,  must  be  fully  executed  before  It  can  be  pleaded  as  an 
accord  and  satisfaction. 

In  Error  to  the  Circuit  CJoart  of  the  United  States  for  the  District 
of  Kansas. 

This  is  an  action  to  recover  the  amounts  due  defendant  in  error  from  the 
plaintiff  in  error  on  two  certificates  of  deposit.  The  defenses  are  that  the  bank 
havhig  been  placed  in  the  hands  of  a  receiver,  plaintiff  agreed  with  the  bank, 
in  writing,  to  accept  in  payment  of  his  claims  10  per  cent  in  money,  and  certifi- 
cates of  deposit  for  the  balance,  payable  in  10  installments,  at  intervals  of  three 
months,  at  4  per  cent  per  annum;  that  afterwards,  it  having  been  ascertained 
that  the  bank  would  be  unable  to  carry  out  these  agreements,  the  plaintiff 
agreed  with  defendant  to  accept  in  payment  of  his  claims  a  note  for  94,500  of 
one  of  the  bank's  debtors,  to  be  secured  by  a  mortgage  on  real  estate  of  that 
debtor,  and  also  by  mortgage  on  three  lots  belonging  to  the  bank,  to  be  se- 
lected by  the  plaintiff  from  a  large  list  of  lots  to  be  submitted  to  him,  and  the 
balance  due  the  plaintiff  was  to  be  paid  in  10  equal  installments,  at  intervals 
of  three  months.  There  are  no  allegations  of  satisfaction  or  acceptance  of  the 
agreement,  and  upon  the  trial  the  court  held  the  answer  set  up  no  defense,  and 
sustained  a  demurrer  to  it,  and  directed  a  verdict  for  the  plaintiff  for  the  full 
amount  of  his  claims.  The  contention  of  the  plaintiff  in  error  is  that  the  court 
erred  in  sustaining  the  demurrer  to  the  answer,  and  In  refusing  to  permit  the 
introduction  of  evidence  to  support  its  allegations. 

Peters  &  Nicholson  and  Pollock  &  Laffertj,  for  plaintiff  in  error. 
Stanley,  Vermillion  &  Evans  and  Mathews,  Heade  &  Mathews,  for 
defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circnit  Judges, 

CALDWELL,  Circuit  Judge.  The  agreements  set  up  in  the  answer 
amount  to  nothing  more  than  an  executory  contract  for  an  accord. 
There  are  no  allegations  showing  a  satisfaction.  It  is  a  well-settled 
rule  of  law  that  accord  without  satisfaction  is  not  a  good  answer. 
An  agreement  or  accord  which  is  to  operate  as  a  satisfaction  of  an 
existing  liability  must,  before  it  can  have  that  effect,  be  fully  exe- 
cuted. It  is  not  enough  that  there  be  a  clear  agreement  or  accord 
and  a  suflQcient  consideration ;  but  the  agreement  or  accord  must  be 
executed  before  it  can  be  pleaded  as  an  accord  and  satisfaction.  If 
part  of  the  consideration  agreed  on  be  not  performed,  the  whole  ac- 
cord fails.  City  of  Memphis  v.  Brown,  20  Wall.  289,  308,  309;  Oifton 
V.  Litchfield,  106  Mass.  34,  40,  41;  Crow  v.  Lumber  Co.,  16  C.  C.  A 
127,  69  Fed.  61;  Coblentz  v.  Manufacturing  Co.,  40  Ark.  180;  Ogilvie 
V.  Hallam,  58  Iowa,  714,  12  N.  W.  730;  1  Smith,  Lead.  Cas.  (5th  Am. 
Ed.)  445,  446,  and  cases  there  cited. 

The  answer  must  allege  that  the  matter  was  accepted  in  satisfac- 
tion. Sinard  v.  Patterson,  3  Blackf.  354;  Banking  Co.  v.  Van  Vorst's 
Adm'x,  21  N.  J.  Law,  101.    Mere  readiness  to  perform  the  accord  or 
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a  tender  of  the  performance  will  not  do,  and  a  plea  of  accord  and 
tender  is  bad  upon  demurrer.  Russell  v.  Lytle,  6  Wend.  390;  Hawley 
V.  Foote,  19  Wend.  516;  Tilton  v.  Alcott,  16  Barb.  599;  Clifton  v. 
Litchfield,  supra.  In  the  latter  case  the  supreme  judicial  court  of 
Massachusetts  say: 

"But  an  executory  agreement  to  discharge  such  a  demand,  upon  the  giving 
of  a  promissory  note  by  the  debtor,  or  payment  of  a  sum  less  than  the  amount 
actuaUy  due,  is  not  binding  upon  the  creditor,  and  cannot  be  enforced  against 
hUn  or  set  up  in  bar  of  a  suit  upon  the  demand;  and  therefore  the  mere  offer 
of  such  note,  or  of  such  less  sum  in  payment,  wlU  not  operate  to  discharge  the 
debt,  unless  it  Is  accepted  by  the  creditor.  His  refusal  to  accept  it  is  the 
breach  only  of  an  executory  agreement  without  consideration.  The  whole 
transaction  will  then  stand  as  an  accord  without  satisfaction." 

That  the  agreement  in  this  case  was  merely  executory  is  not  con- 
troverted. It  is  alleged  that  the  lots  of  the  bank  which  were  to  be 
added  to  the  security  were  to  be  selected  by  the  defendant  in  error 
from  a  list  of  property  owned  by  the  defendant;  but  there  is  no 
allegation  that  these  lots  were  ever  selected,  although  it  is  charged 
that  a  large  list  of  the  bank's  lots  were  tendered  to  defendant  in  error 
for  a  selection.  As  there  was  no  satisfaction,  the  answer  setting  up 
accord  and  satisfaction,  without  averring  satisfaction,  was  bad,  and 
the  court  did  not  err  in  directing  a  verdict  for  the  plaintifF.  The 
judgment  of  the  circuit  court  is  affirmed. 


(94  Fed.  312.) 

COLORADO  EASTERN  RY.  (X).  v.  UNION  PAC.  RY.  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    AprU  10,  1809.) 

No.  1421. 

1.  Dismissal  for  Want  of  Prosecution— Review. 

An  order  of  dismissal  for  want  of  prosecution,  with  Judgment  for  costs, 
is  a  final  judgment,  from  which  an  appeal  wlU  Ue. 

3.  Appeal  and  Error— Finality  of  Judgment. 

To  constitute  a  final  judgment  for  purpose  of  appeal  it  Is  not  essential 
that  it  should  be  a  bar  to  another  suit. 
8.  Want  of  Prosecution— Dismissal. 

Dismissal  of  cause  for  want  of  prosecution  is  within  the  discretion  of 
the  court,  even  in  the  absence  of  a  rule  permitting  It. 

4.  Same. 

Where  nearly  six  years  had  elapsed  since  the  filing  of  the  original  peti- 
tion without  steps  to  bring  cause  to  trial,  during  which  time  plaintifl:  had 
twice  filed  petitions  praying  that  suit  be  not  dismissed  for  want  of  prose- 
cution, aUeging  the  pendency  of  other  suits  involving  the  matter  in  dispute, 
and  such  suits  were  finally  disposed  of,  and  no  further  steps  were  tal^en  in 
the  cause  until  two  years  later,  when  defendant  filed  petition  to  dismiss  for 
want  of  prosecution,  the  court  did  not  abuse  its  discretion  in  granting  the 
appUcatlon. 

5.  Condemnation  Proceedings— Nature  as  Suit. 

A  proceeding  for  condemnation  of  right  of  way  Is  a  suit,  so  as  to  author- 
ize the  court  to  dismiss  it  for  want  of  prosecution. 

In  Error  to  tbe  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 
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Application  for  dismissal  for  want  of  prosecution.  Granted,  and 
plaintiff  brings  error.     Affirmed. 

The  plaintiff  in  error  filed  its  petition  In  the  state  court  of  Colorado  for 
coudeni nation  of  a  right  of  way.  The  original  petition  was  filed  on  September 
12,  1892,  and  the  cause  was  removed  to  the  federal  court  by  defendant  in  error 
on  October  14,  1892.  The  transcript  of  the  record  was  filed  on  November  1, 
1892.  No  action  was  had  on  the  petition  until  October  4,  1894,  when  the  plain- 
tiff in  error  filed  a  petition  asking  that  the  suit  be  not  dismissed  under  the  rule 
of  the  circuit  court  for  the  district  of  Colorado,  which  provides  that  all  suits 
In  which  no  progress  has  been  made  during  the  preceding  year  should  be  dis- 
missed, setting  up  that  at  the  time  there  were  pending  In  the  supreme  court 
of  the  United  States  and  the  court  of  appeals  of  Colorado  suits  to  determine  the 
question  of  the  right  of  plaintiff  In  error  to  condemn  the  land  In  dispute. 
Nothing  further  was  done  in  the  cause  until  April  29,  1896,  when  another 
petition  was  filed  by  the  plaintiff  In  error  praying  the  court  not  to  dismiss 
the  proceeding,  assigning  the  same  reasons  as  were  set  up  In  the  petition  filed 
October  4,  18^.  The  cause  pending  in  the  United  States  supreme  court  was 
finally  disposed  of  Novenit>er  20,  1895,  and  the  one  in  the  Colorado  court  of 
appeals  in  October,  189G.  No  further  steps  were  taken  in  the  cause  until 
June  29,  1898,  when  the  defendant  in  error  filed  a  petition  to  dismiss  the  suit 
for  faUure  to  prosecute.  To  this  motion  a  reply  was  filed,  and  on  July  5, 
1898,  the  same  came  on  for  hearing,  whereupon  the  court  dismissed  the  cause 
**for  failure  duly  to  prosecute  the  same,"  and  rendered  judgment  for  costs 
against  the  plaintiff  in  error. 

Lucius  M.  Cuthbert  (Henry  T.  Rogers  and  Daniel  B.  Ellis,  on  brief), 
for  plaintiff  in  error. 

Willard  Teller  (Harper  M.  Orahood,  on  brief),  for  defendant  in  er- 
ror. 

Before  CALDWP:LL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge  (after  stating  the  facts).  The  defend- 
ant in  error  moves  to  dismiss  the  writ  of  error  upon  the  ground  that 
the  dismissal  of  a  cause  for  want  of  prosecution  is  not  subject  to  re- 
view by  an  appellate  court.  The  motion  must  be  denied.  An  order 
of  dismissal  for  want  of  prosecution  and  a  judgment  for  costs  against 
plaintiff  is  a  final  judgment  from  which  an  appeal  will  lie.  Tunnel 
Co.  V.  Pell,  4  Colo.  184;  Wood  v.  Coman,  TH)  Ala.  283;  Dowling  v. 
Polack,  18  Cal.  026.  To  constitute  a  final  judgment,  it  is  not  es- 
sential that  it  should  be  a  bar  to  another  suit.  It  is  only  when  a 
suit  is  determined  on  its  merits  that  it  is  a  bar  to  another  action. 
Hughes  V.  U.  S.,  4  Wall.  232.  The  court  below  has  promulgated  the 
following  rule: 

"All  causes  at  law  and  in  equity  in  which  no  order  or  progress  has  been 
made  and  entered  of  record  within  one  year  last  past  shall  be  dismissed  for 
want  of  prosecution,  unless  upon  cause  shown  durhig  the  first  twenty  days  of 
the  May  term  the  court  shall  otherwise  order." 

This  is  a  very  proper  rule,  but,  in  the  absence  of  such  a  rule,  every 
court  has  the  power  to  dismiss  a  cause  for  want  of  prosecution.  It 
is  a  matter  of  judicial  discretion,  and  is  frequently  exercised.  Ash- 
ley V.  May,  5  Ark.  408;  Peralta  v.  Mariea,  3  Cal.  185.  There  is  no 
ground  whatever  for  claiming  that  this  discretion  was  abused  or 
arbitrarily  exercised  in  this  case.  Nearly  six  years  had  elapsed  since 
the  filing  of  the  original  petition  without  any  steps  being  taken  by 
the  plaintiff  to  bring  the  cause  to  trial.    The  contention  that  a  pro- 
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ceeding  for  condemnation  is  not  a  suit  is  fully  disposed  of  by  the  de- 
cision in  Boom  Co.  v.  Patterson,  98  U.  S.  403,  where  it  is  held  that 
it  is  a  suit  and  removable  to  the  federal  courts  when  the  necessary 
diverse  citizenship  exists,  or,  as  in  the  case  at  bar,  one  of  the  parties 
is  a  federal  corporation.  The  judgment  of  the  circuit  court  is  af- 
firmed. 


m  Fed.  314.) 

LIVERPOOL  &  LONDON  &  GLOBE  INS.  CO.  V.  KEARNEY  et  aL 

(Circuit  Court  of  Appeals.  Eighth  Circuit.    April  10,  18©9.) 

No.  1,127. 

L  Insurance— Construction  of  Policy— Iron  Safe  Clause. 

By  a  clause  in  a  policy  of  insurance  on  a  stock  of  merchandise  the  in- 
sured agreed  to  keep  the  books  containing  a  record  of  his  business,  together 
with  his  last  inventory,  "securely  locked  in  a  fireproof  safe  at  night,  ♦  ♦  ♦ 
or  in  some  secure  place  not  exposed  to  a  fire  which  would  destroy  tlfe  house 
where  ^uch  business  is  carried  on."  JleW,  that  such  clause  gave  the  hisured 
an  option  to  keep  the  books  either  in  a  safe  or  some  other  secure  place, 
which  option  he  might  exercise  at  any  time,  and  was  not  violated  by  the  re- 
moval of  the  books  in  the  night  from  the  safe  to  a  place  of  safety  outside  on 
the  approach  of  a  fire  to  the  building,  such  removal  being  but  an  act  of  pru- 
dence; nor  did  the  accidental  loss  of  the  inventory  during  such  removal 
preclude  a  recovery  on  the  policy. 

t.    SAlfE. 

A  provision  of  an  iron-safe  clause  in  a  policy  of  insurance  on  mer- 
chandise, which,  in  addition  to  requiring  the  insured  to  keep  his  lx)oks  ancT 
inventory  in  a  safe  or  other  secure  place  at  night,  makes  the  policy  void 
in  the  event  that  he  shaU  fail  to  produce  such  books  and  inventory  in 
case  of  loss,  must  be  given  a  reasonable,  and  not  a  strictly  literal,  con- 
struction; and,  so  construed,  in  connection  with  the  provision  for  the  man- 
ner in  which  the  books  and  inventory  shall  be  kept  to  insure  their  safety. 
It  requires  the  insured  to  produce  them  after  the  fire,  If  within  his  power  to 
do  80,  and  casts  upon  him  the  responsIbiUty  for  their  loss  in  aU  cases 
where  such  loss  is  due  to  a  wrongful  or  fraudulent  act  on  his  part,  or  to 
his  culpable  negUgence. 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritory. 

This  suit  is  founded  on  two  insurance  policies,  one  for  $2,500  and  one  for 
$1,000,  which  were  issued  by  the  Liverpool  &  London  &  Globe  Insurance  Com- 
pany, the  plaintiff  In  error,  to  T.  K.  Kearney  and  J.  W.  Wyse,  composing  th^ 
firm  of  Kearney  &  Wyse,  the  defendants  in  error.  The  policies  covered  a 
stock  of  hardware  located  In  the  town  of  Ardmore,  In  the  Indian  Territory, 
which  was  destroyed  by  fire  on  the  morning  of  April  19,  1895,  during  the  life 
of  the  policies.  For  a  defense  to  the  claim  made  under  the  policies  the  defend- 
ant company  appears  to  have  relied  altogether  on  the  following  provision  of 
the  policy,  termed  "the  iron-safe  clause":  "The  assured  under  this  policy  here- 
by covenants  and  agrees  to  keep  a  set  of  books  showing  a  complete  record 
of  business  transactions,  including  all  purchases  and  sales,  both  for  cash  and 
credit,  together  with  the  last  Inventory  of  said  business;  and  further  cove- 
nants and  agrees  to  keep  such  books  and  Inventory  securely  locked  In  a  fire- 
proof safe  at  night,  and  at  all  times  when  the  store  mentioned  in  the  within 
policy  is  not  actually  open  for  business,  or  in  some  secure  place  not  exposed  to 
a  fire  which  would  destroy  the  house  where  such  business  is  carried  on;  and 
in  case  of  loss  the  assured  agrees  and  covenants  to  produce  such  books  and 
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Inyentory,  and,  in  the  event  of  a  failure  to  produce  the  same,  this  policy  shall 
he  deemed  null  and  void,  and  no  suit  or  action  at  law  shall  be  maintained  there- 
on for  any  such  loss."  Noncompliance  with  this  clause  was  alleged  In  the 
defendant's  answer,  in  that  the  insured  did  not  keep  books  showing  a  com- 
plete record  of  their  transactions,  including  all  purchases  or  sales  for  cash  and 
credit,  nor  any  inventory  of  said  business,  or  memorandum,  securely  locked  in 
a  fireproof  safe  at  night,  or  in  some  secure  place  not  exjxised  to  fire;  and  In 
that  they  did  not  furnish  to  the  insurer,  as  a  part  of  their  proof  of  loss,  a 
record  of  their  transactio^s,— that  is,  of  the  sales  for  cash  or  credit,  or  pur- 
chases,—or  an  inventory  of  their  business.  There  was  a  verdict  and  a  judg- 
ment at  nisi  prius  hi  favor  of  the  plaintiffs  below,  which  judgment  was  affirmed 
by  the  court  of  appeals  hi  the  Indian  Territory.  46  S.  W.  414.  The  defendant 
below  brought  the  case  here  on  a  writ  of  error. 

A.  B.  Quinton  (E.  S.  Quinton,  W.  A.  Ledbetter,  and  S.  T.  Bledsoe, 
on  brief),  for  plaintiff  in  error. 

A.  0.  Cruce  (W.  B.  Johnson,  W.  I.  Cruce,  and  Lee  Cruce,  on  brief), 
for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  TBAYERj  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliyered 
the  opinion  of  the  court. 

The  defendant  below,  against  whom  the  judgment  was  rendered, 
assigns  several  errors  in  the  proceedings  of  the  trial  court,  but  each 
ai^ignment  presents  only  some  special  phase  of  the  same  general 
(luestion,  namely,  whether  the  trial  court  properly  construed  and 
gave  due  effect  to  the  "iron-safe  clause"  of  the  policy,  above  quote«l 
in  the  statement.  Concerning  the  facts  of  the  case  there  is  prac- 
tically no  dispute.  On  the  night  of  April  JL8,  1895,  between  the 
hours  of  1  and  3  a.  m.,  a  fire  accidentally  broke  out  in  a  livery  stable 
in  the  town  of  Ardmore,  which  was  about  300  yards  distant  from  the 
plaintiffs'  place  of  business.  Efforts  to  arrest  the  progress  of  the 
conflagration  failed,  and  when  it  had  approached  so  near  to  the 
plaintiffs'  place  of  business  that  the  windows  of  their  store  were 
cracking  from  the  heat,  and  the  building  was  about  to  take  fire,  one 
of  the  plaintiffs  entered  the  building  for  the  purpose  of  removing 
the  books  of  the  firm  to  a  safer  place,  thinking  that  it  would  be  bet- 
ter to  remove  them  than  to  take  the  chances  of  their  being  destroyed 
by  fire.  He  opened  an  iron  safe  in  the  store,  in  which  they  had  been 
deposited  for  the  night,  which  was  called  a  fireproof  safe,  and  took 
them  therefrom,  and  to  his  residence,  some  distance  away.  The 
books  consisted  of  a  ledger,  a  cash  book,  a  day  book  or  blotter,  and 
a  small  paper-covered  book  containing  an  inventory  that  the  firm 
had  taken  of  their  stock  on  or  about  January  1,  1895.  In  the  hurry 
and  confusion  incident  to  the  removal  of  the  books,  the  inventory 
was  either  left  in  the  safe,  and  was  destroyed,  or  was  otherwise  lost, 
and  could  not  be  produced  after  the  fire.  The  other  books,  however, 
were  saved,  and  were  exhibited  to  the  insurer  after  the  fire,  and 
were  subsequently  produced  as  exhibits  on  the  trial  Tiiere  was 
neither  plea  nor  proof  that  the  loss  of  the  inventory  was  due  to 
fraud  or  bad  faith  on  the  part  of  the  plaintiffs,  or  either  of  them. 
The  trial  judge  charged  the  jury  that  the  set  of  books  which  had 
been  kept,  and  which  were  produced  on  the  trial,  "were  substantially 
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in  compliance  with  the  termfi  of  the  policy  upop  that  subject,"  and 
no  exception  was  taken  by  the  defendant  to  this  part  of  the  charge. 
The  books,  though  used  at  the  trial  as  exhibits,  do  not  form  a  part  of 
the  record.  For  these  reasons  no  question  arises  as  to  the  suffi- 
ciency of  the  set  of  books  that  was  kept  which  we  are  called  upon 
to  consider.  It  must  be  taken  for  granted  that  it  was  a  proper  set 
of  books,  as  the  trial  court  held.  The  only  substilntial  ground  for 
complaint  seems  to  be  that  the  inventory  was  not  produced.  Does 
the  fact  that  the  inventory  was  lost  under  the  circumstances  afore- 
said, and  was  ndt  produced,  vitiate  the  policies?  It  will  be  observed, 
from  reading  the  ^'iron-safe  clause,''  that  the  plaintiffs  below  did  not 
bind  themselves  unconditionally  to  keep  their  books  in  a  fireproof 
safe  at  night,  and  at  all  times  when  the  store  was  not  actually  open 
for  business.  Their  engagement  was  to  so  keep  them,  '^or  in  some 
secure  place  not  expos^  to  a  flre  which  would  destroy  the  house 
where  such  business  is  carried  on."  They  had  an  option,  therefore, 
either  to  keep  them  in  a  fireproof  safe,  or  in  some  other  secure  place, 
where  they  would  not  be  liable  to  be  destroyed  by  a  fire  which  might 
destroy  their  place  of  business.  We  perceive  no  reason  why  the 
plaintiffs  were  not  entitled  to  exercise  this  option  of  removing  their 
books  to  some  other  safe  place  at  any  time,  and  to  exercise  it,  es- 
pecially when  a  conflagration  was  sweeping  towards  their  place  of 
bnsiness,  which  bid  fair  to  destroy  it,  and  possibly  to  destroy  their 
books  as  well,  though  contained  in  a  safe.  It  cannot  be  said,  we 
think,  that,  having  placed  the  books  in  the  safe  on  the  night  of  April 
18,  1895,  at  the  close  of  business,  they  were  bound  to  let  them  re- 
main there  until  morning,  ho  matter  what  might  occur,  and  that  in 
the  meantime  they  lost  the  right  given  by  the  policy  to  remove  and 
keep  them  elsewhere.  The  option  was  a  continuing  one,  and  it  was 
eminently  proper,  we  think,  for  the  plaintiffs  to  exercise  it  during 
the  night  of  the  fire,  when  it  became  obvious  to  them  that  their  place 
of  business  was  about  to  be  destroyed.  They  acted  prudently,  do- 
ing what  any  other  man  of  ordinary  caution  would  have  done  if  he 
entertained  lurking  doubts  as  to  the  fireproof  quality  of  his  safe,  or 
was  unwilling  to  have  his  books  buried  perhaps  for  days  under  a 
mass  of  d^rifi.  ' 

Counsel  for  the  defendant  company  direct  our  attention,  however, 
to  the  last  paragraph  of  the  "iron-safe  clause,"  and  urge,  in  substance, 
that  the  stipulation  therein  contained  bound  the  plaintiffs,  in  any 
event,  to  produce  the  inventory  after  the  fire;  and  that,  even  though 
it  was  lost,  and  cannot  be  produced,  they  are  not  entitled  to  recover. 
This  argument  proceeds  upon  the  theory  that  the  last  paragraph  of 
the  "iron-safe  clause"  must  be  read  literally,  that  it  admits  of  no  ex- 
ceptions or  qualifications,  and  that  the  failure  to  produce  the  books 
or  inventory  for  any  reason  vitiates  the  policies.  We  cannot  assent 
to  this  view  of  the  case.  Like  all  contracts  made  between  private 
parties,  and  like  all  statutes,  for  that  matter,  they  must  receive  a 
reasonable  interpretation  which  will  not  work  injustice  or  lead  to 
absurd  consequences.  U.  S.  v.  Kirby,  7  Wall.  482;  Heydenfeldt  v. 
Mining  Co.,  93  U.  S.  634;  Church  of  Holy  Trinity  v.  U.  S.,  143  U.  S. 
457,  460,  461,  12  Sup.  Ct.  511;   Scott  v.  Latimer,  33  C.  C.  A-  1,  89 
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Fed.  843;  Thurber  v.  MUler,  14  C.  O.  A.  432,  67  Fed.  371,  and  32  U. 
S.  App.  209;  Davis  v.  Bohle,  92  Fed.  325.*  If  it  had  been  the  intention 
of  the  defendant  company  that  the  final  paragraph  of  the  "iron-safe 
clause"  should  be  construed  as  it  now  claims,  then  we  x>ePceiTe  no 
motive  for  inserting  the  preceding  clause,  which  required  the  insured 
to  keep  his  books  in  a  fireproof  safe,  or  other  secure  place;  and  that 
clause  might  as  well  have  been  omitted,  giving  him  the  power  to  keep 
his  books  where  he  pleased,  and  making  Ms  right  to  recover  dependent 
upon  the  actual  production  of  his  books,  and  throwing  upon  him  in 
all  cases  the  responsibility  for  their  production.  Again,  the  confitmc- 
tion  contended  for  by  the  insurer  might  at  times  require  the  insured 
to  produce  his  books  when,  without  any  fault  on  his  part,  it  would  be 
physically  impossible  to  do  so.  For  example,  if  a  burglar  should 
blow  open  a  safe  containing  books,  and  start  a  fire  which  should  de- 
stroy the  insured's  books  as  well  as  his  stock  in  trade,  then  he  could 
not  recover  on  a  policy  containing  the  "iron-safe  clause"  construed 
as  we  are  asked  to  construe  it.  Nor  could  a  person  insured  under 
such  a  policy  recover  against  the  insurer  if  he  kept  his  books  in  a 
safe  which  he  had  every  reason  to  believe  was  invulnerable  against 
heat,  provided  it  turned  out  not  to  be  so,  and  his  books  were  de- 
stroyed by  an  accidental  fire.  These  considerations  lead  us  to  con- 
clude that  the  last  paragraph  of  the  "iron-safe  clause"  should  not  be 
read  literally,  and  that  neither  party  to  the  contract  intended  that 
it  would  be  so  read.  It  should  be  construed,  we  think,  as  requiring 
tli^  insured  to  produce  his  books  and  inventory  after  a  fire,  if  it  is 
within  his  power  to  do  so,  and  as  throwing  upon  the  insured  the 
responsibility  for  the  loss  of  his  books  and  inability  to  produce  them 
in  all  of  those  cases  where  their  loss  is  due  to  a  wrongful  or  fraudu- 
lent act  on  his  part,  or  to  his  culpable  negligence.  In  the  case  at 
bar  we  cannot  say  that  there  was  any  evidence  tending  to  show  that 
the  inventory  was  lost,  and  not  produced  for  either  of  the  aforesaid 
reasons.  The  plaintiflfs  appear  to  have  exercised  their  right  under 
the  policy  to  remove  the  books  to  a  more  secure  place,  under  cir- 
cumstances which  fully  justified  their  conduct,  and  we  do  not  find 
any  evidence  which  tends  to  convict  them  of  culpable  negligence  in 
the  manner  of  exercising  that  right.  In  conclusion  we  shall  only  add 
that  the  clause  of  the  policy  now  under  consideration  has  been  con- 
strued by  other  courts  in  cases  where  the  facts  were  only  slightly 
variant  from  those  disclosed  by  the  present  record,  and  the  con- 
clusions reached  touching  the  proper  interpretation  of  the  clause  are 
in  substantial  conformity  with  those  which  we  have  announced,  and 
with  the  instructions  which  were  given  by  the  trial  judge.  Jones  v. 
Insurance  Co.,  38  Fed.  19,  21;  Brown  v.  Insurance  Co.,  89  Tex.  590, 
35  S.  W.  1060;  McNutt  v.  Insurance  Co.  (Tenn.  Ch.  App.)  45  S.  W. 
61;  Insurance  Co.  v.  Parker,  61  Ark.  207,  213,  32  S.  W.  507.  The 
judgment  of  the  United  States  court  of  appeals  in  the  Indian  Terri- 
tory and  of  the  United  States  court  for  the  Southern  district  of  the 
Indian  Territory  are  therefore  affirmed. 

1  34  C.  0.  A.  372. 


Digiti 


zed  by  Google 


LIVERPOOL   &    LONDON   &   GLOBE   INS.  CO.  V.  KEARNEY.  269 

SANBORN,  Circuit  Judge  (dissenting).  Is  opening  a  fireproof  safe 
in  one's  place  of  business  in  which  a  book  is  securely  locked,  and 
either  taking  the  book  out  and  losing  it,  or  leaving  it  in  an  open  safe 
BO  that  it  is  burned  up  by  an  approaching  fire  which  destroys  the 
building  in  which  it  is  situated,  the  x>erfonnance  of  an  agreement  to 
keep  the  book  "securely  locked  in  a  fireproof  safe,  *  *  *  or  in 
some  secure  place,  not  exposed  to  a  fire  which  would  destroy  the 
house  where  such  business  is  carried  on"?  The  opinion  of  the  ma- 
jority answers  this  question  in  the  affirmative.  I  have  been  unable 
to  resist  the  conclusion  that  it  should  be  answered  in  the  negative. 
The  book  certainly  was  not  kept  securely  locked  in  a  safe,  nor  was 
it  kept  ''in  some  secure  place  not  exposed  to  a  fire  which  would  de- 
stroy the  house  where  such  business  is  carried  on."  On  the  other 
hand,  the  safe  was  unlocked,  and  the  book  was  either  lost  or  was 
actually  exposed  in  the  open  safe  or  elsewhere  to  the  fire  which 
burned  the  house  where  the  business  was  conducted,  and  was  thereby 
destroyed.  Is  losing  a  book  keeping  it?  Is  exposing  it  to  a  fire 
by  which  it  is  destroyed  keeping  it  in  some  secure  place  not  exposed 
to  that  fire?  It  is  said  that  the  insured  had  the  option  to  keep  the 
book  securely  locked  in  the  safe,  or  in  some  secure  place  not  exposed 
to  a  fire  which  would  destroy  the  business  house,  that  this  was  a  con- 
tinuing option,  and  that  they  complied  with  their  contract  if  they 
lost  the  book  in  transit  in  the  night  while  they  were  attempting  to 
exercise  this  option,  and  to  take  it  from  the  safe  to  another  secure 
place.  But  is  this  argument  sound?  The  contract  was  that  "at 
night,  and  at  all  times  when  the  store  mentioned  in  the  within  policy 
is  not  actually  open  for  business,"  they  would  keep  the  book  locked 
in  the  safe,  or  in  some  secure  place  not  exposed  to  a  fire  which  would 
bum  the  building  in  which  the  safe  was  situated.  It  was  that  they 
would  keep  the  book  in  one  of  two  secure  places  during  all  of  every 
night  while  the  store  was  closed.  It  was  not  that  they  would  keep 
it  in  one  of  those  places,  or  in  transit  between  them.  They  undoubt- 
edly had  the  right  each  day  to  choose  in  which  place  they  would  keep 
their  book  during  the  coining  night,  but,  after  the  night  had  come, 
and  after  the  store  was  closed,  if  they  took  the  book  from  the  place 
which  they  had  selected,  and  exi)osed  it  to  the  fire  against  which  they 
had  agreed  to  guard  it,  I  see  no  escape  from  the  conclusion  that  they 
violated  their  contract,  because  they  no  longer  kept  it  in  either  of  the 
secure  places  specified;  and  this,  whether  they  removed  it  with  the 
intention  of  transferring  it  from  one  place  to  the  other  or  with  some 
other  purpose  They  were  not  keeping  it  in  either  place  while  they 
were  transferring  it  from  one  to  the  other.  The  contention  of  the 
majority  here  proves  too  much.  If  the  insured  could  exercise  their 
option  once  during  the  night,  and  after  the  store  was  closed,  and  ex- 
-po&e  the  book  to  the  danger  of  fire,  they  could  exercise  it  many  times, 
and  could  thus  keep  the  book  continually  in  transit,  and  in  neither 
of  the  safe  places  where  they  agreed  to  have  it  during  the  entire 
night.  In  my  opinion,  an  agreement  to  keep  an  article  in  one  of  two 
specified  secure  places  during  certain  hours  of  the  night  is  not  per- 
formed by  losing  it  in  transit  between  them  during  those  hours. 

There  is  another  proposition  of  the  majority  to  which  I  cannot  yield 
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aBsent.  It  is  that  an  agreement  to  safely  keep  and  to  produce  a  book 
upon  the  trial  of  a  lawsuit  is  not  broken  by  a  failure  to  keep  and  pro- 
duce it,  unless  that  failure  is  due  to  a  wrongful  or  fraudulent  act,  or 
to  the  culpable  negligence  of  the  defaulter.  Tbe  agreement  of  the 
insured  here  was  as  clear  and  unambiguous  as  the  English  language 
could  make  it.  It  was  that  they  would  keep  the  inventory  securely 
locked  in  the  safe,  or  in  the  other  secure  place  specified,  each  night; 
that  they  would  produce  it  in  case  of  a  loss  under  the  policy,  and  that, 
if  they  failed  to  do  so,  no  action  upon  the  policy  should  be  maintained. 
They  failed  to  keep  it  in  either  of  the  places  named  in  the  agreement, 
and  they  failed  to  produce  it.  It  is  said,  however,  that  they  never 
meant  to  agree  to  keep  it  or  produce  it;  that  they  only  intended  to 
contract  that  they  would  not  by  any  wrongful  or  fraudulent  act  or 
by  any  culpable  negligence  of  theirs  fail  to  keep  and  produce  the 
book;  that  the  contract  should  be  construed  according  to  this  latter 
intention;  and  that,  as  the  insurance  company  failed  to  prove  any 
such  fraudulent  act  or  culpable  negligence  of  the  insured,  there  was 
no  evidence  of  a  breach  of  the  agreement,  although  the  defendants  in 
error  utterly  failed  to  do  the  acts  which,  by  the  plain  terms  of  tbe 
vn'itten  contract,  they  agreed  to  perform.  But  there  is  no  evidence 
of  the  intention  of  the  parties  to  this  contract  except  the  policy  itself. 
The  policy  contains  no  agreement  that  the  defendants  in  error  will 
not  be  guilty  of  fraudulent  or  wrongful  acts  or  of  culpable  negligence 
in  their  care  of  the  book.  It  nowhere  mentions  these  terms,  or 
makes  any  reference  to  the  subjects  which  they  suggest.  It  is  only 
a  bald,  plain  contract  to  keep  the  book  in  one  of  the  places  specified, 
and  to  produce  it.  The  terms  of  this  agreement  seem  to  me  too 
plain  for  construction.  In  my  opinion,  they  bring  these  cases  under 
the  familiar  rules  that,  "where  the  parties  have  deliberately  put  their 
engagements  into  writing  in  such  terms  as  to  import  a  legal  obliga- 
tion without  any  uncertainty  as  to  the  object  or  extent  of  such  an 
engagement,  it  is  conclusively  presumed  that  the  whole  engagement 
of  the  parties,  and  the  manner  and  extent  of  their  undertaking,  was 
reduced  to  writing"  (Thompson  v.  Libby,  34  Minn.  374,  377,  26  N.  W. 
1;  Barnes  v.  Railway  Ck).,  4  C.  C.  A.  199,  54  Fed.  87,  and  12  U.  S.  App. 
1,  7;  Wilson  v.  Ranch  Co.,  20  C.  C.  A.  244,  73  Fed.  994,  and  36  U.  a 
App.  634,  643),  and  that  "contracts  of  insurance,  like  other  contracts, 
are  to  be  construed  according  to  the  sense  and  meaning  of  the  terms 
which  the  parties  have  used,  and,  if  they  are  clear  and  unambiguous, 
their  terms  are  to  be  taken  and  understood  in  their  plain,  ordinarv 
and  popular  sense"  (Imperial  Fire  Ins.  Co.  v.  Coos  Co.,  151  U.  S.  452, 
463,  14  Sup.  Ct.  379;  Fred  J.  Kiesel  &  Co.  v.  Sun  Ins.  Office  of  Lon- 
don, 31  C.  C.  A.  515,  88  Fed.  246).  Under  these  rules  I  am  unable  to 
find  anything  in  this  cont(ract  to  indicate  that  the  parties  to  it  in- 
tended to  make  any  other  agreement  than  that  which  it  so  clearly 
expressed.  Would  it  be  any  defense  to  an  action  upon  an  absolute 
promise  to  pay  a  debt  that  the  debtor  only  intended  to  agree  that  he 
would  not  be  guilty  of  any  fraudulent  act  or  culpable  negligence 
which  would  prevent  him  from  paying  it,  and  that  he  had  not  been?* 
Would  it  be  the  province  of  the  court,  in  the  absence  of  other  evi- 
dence, to  construe  a  contract  to  build  a  house,  to  dig  a  well,  to  sell 
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a  horse,  or  to  do  any  other  act,  into  an  agreement  not  to  commit  any 
fraudulent  act  or  culpable  negligence  which  would  prevent  the  per- 
formance of  the  contract?  The  rule  that  courts  may  not  make  new 
contracts  for  parties  which  they  never  considered,  and  to  which  their 
minds  never  assented,  answers  these  questions.  The  same  rule 
seems  to  me  to  apply  to  an  unconditional  agreement  to  keep  in  a 
•specified  place,  and  to  produce,  a  book.  I  can  find  in  such  a  contract 
no  evidence  that  the  parties  to  it  intended  to  make  any  other  agree- 
ment. I  am  unable  to  see  in  it  any  proof  that  they  intended  that  the 
insured  should  not  agree  to  keep  and  produce  the  book,  but  that  they 
should  merely  contract  not  to  commit  any  fraudulent  act  or  culpable 
negligence  that  would  prevent  them  from  keeping  and  producing  it. 
The  latter  contract  seems  to  me  to  be  in  the  teeth  of  the  former.  It 
destroys  the  written  agreement,  and  I  cannot  persuade  myself,  in  the 
face  of  its  plain  terms,  that  the  minds  of  these  parties  ever  met  on 
a  contract  to  so  effectually  abrogate  it. 

If  this  is  the  correct  view  of  the  meaning  of  this  contract,  it  is  im- 
material whether  its  breach  was  caused  by  mistake,  carelessness, 
from  culpable  negligence,  or  by  an  honest  purpose  to  violate  the 
agreement.  By  the  terms  of  the  agreement  the  insured  voluntarily 
took  upon  themselves  the  chances  of  the  effects  of  their  own  im- 
prudence, carelessness,  purpose,  and  x>erformance.  The  record  con- 
clusively shows  that  their  failure  to  perform  their  contract  was  not 
caused  by  any  act  of  God  or  the  public  enemy,  or  by  the  interposi- 
tion of  any  force  which  made  it  impossible  for  them  to  fulfill  it.  The 
breach  is  therefore  without  legal  excuse,  and  its  inevitable  conse- 
quence follows.  The  agreement  was  that  no  action  should  be  main- 
tained npon  the  policies  if  the  book  was  not  kept  and  produced.  It 
is  conceded  on  all  hands  that  it  was  not  kept,  and  that  it  was  not 
produced;  and,  \n.  my  opinion,  the  insured  were  estopped  by  their 
agreement  and  by  this  fact  from  maintaining  any  action  upon  the 
policy.  This  view  of  the  meaning  and  effect  of  the  "iron-safe  clause'' 
of  policies  of  insurance  is  sustained  by  the  following  authorities, 
which  hold  that  it  is  "an  express  promissory  warranty  in  the  nature 
of  a  condition  precedent,"  and  that  a  strict  compliance  with  its  terms 
is  indispensable  to  a  recovery  upon  a  policy  which  contains  it:  As- 
surance Co.  V.  Altheimer,  58  Ark.  565,  575,  25  S.  W.  1067;  Insur- 
ance Co.  V.  Parker,  61  Ark.  207,  215,  32  S.  W.  507;  Kelley- 
Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.  (Tex.  Civ.  App.)  28  S.  W. 
1027,  10.31;  American  Fire  Ins.  Co.  v.  First  Nat.  Bank  (Tex.  Civ. 
App.)  30  S.  W.  384,  385;  Ostr.  Ins.  §  238;  and  Landmann  v.  Insurance 
Co.,  18  Ins.  Law  J.  (La.)  813,  815,  in  which  the  court  pertinently  said: 

"In  this  case  there  Is  no  room  for  interpretation  or  construction.  The  lan- 
guage used  in  expressing  the  clause  is  free  from  ambi^ity.  It  is  printed  in 
large  type,  annexed  to  the  face  of,  and  is  clearly  a  part  of,  the  policy.  Its 
purpose  was  to  enable  the  company,  in  case  of  loss,  to  procure  satisfactory 
evidence  of  the  extent  of  the  loss,  to  protect  it  against  unfounded  augmentation 
of  the  value  of  the  property  destroyed,  and  to  enable  it  to  obtain  other  evi- 
dence than  that  of  the  assured  and  his  employes,  however  honest  and  correct 
they  may  be,  of  the  damage  sustained.  Its  purpose  was,  also,  to  enable  the 
assured  to  make  his  loss  mathematically  certain,  and  protect  him  against  un- 
founded deductions.  It  was  the  plain  intention  of  the  parties  that  in  the 
case  of  loss  the  books  were  to  be  the  basis  of  the  adjustment,  and  to  enable 
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tbem  to  be  produced  It  was  made  a  part  of  the  policy  that  they  should  be  kept 
in  an  iron  safe.  This  the  assured  promised  to  do.  The  iron-safe  clause  in  the 
policy  is  a  promissory  warranty.  Being  a  warranty,— a  part  of  the  contract,— 
it  is  in  the  nature  of  a  condition  precedent  to  a  right  of  recovery,  and  the  imr- 
ties  whose  rights  are  dependent  upon  such  a  condition  must  show  they  liave 
performed  it.  'Agreements  legally  entered  into  have  the  effect  of  laws  on  those 
who  have  formed  them.'  Rev.  Civ.  Code,  art  1901.  The  court  cannot  add  to 
or  detract  from  the  laws  they  have  made  for  themselves,  or  say  that  the 
promissory  warranty  shall  not  be  enforced  because  it  is  not  material.  It  Is 
enough  that  the  parties  agreed  to  it,  however  foolish,  improvident,  or  imma- 
terial it  may  be." 


(95  Fed.  208.) 

BEDFORD   QUARRIES   CO.   v.   THOMLINSON  et  aL 

(Circuit  Court   of  Appeals,    Seventh   Circuit.    June  6,    1899.) 

No.  558. 

L  Equity  Jurisdictiok— Remedy  at  Law— Administratioh. 

Ordinarily  a  bill  in  equity  will  not  lie  to  compel  personal  representa- 
tives to  satisfy  a  debt  of  their  decedent,  since  the  remedy  at  law  is 
adequate. 
8.  Federal  and  State  Courts—Jcrisdiction— ADMnnsTRATiON. 

Such  a  bill  will  not  lie  in  a  federal  court  for  the  further  reason  that 
in  general  the  administration  of  the  estates  of  deceased  persons  is  left 
to  the  local  law.^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Northern  District  of  Illinois. 

Sherley  Schooler,  for  appellant. 
Jesse  H.  McCulloch,  for  appellees. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN,  Dis^ 
trict  Judga 

BUNN,  District  Judge.  This  is  a  suit  in  equity  brought  by  the 
Bedford  Quarries  Company,  a  corporation  of  Indiana,  against  Joseph 
Thomlinson,  as  executor,  and  Sarah  Thomlinson,  executrix,  of  the 
last  will  apd  testament  of  John  Thomlinson,  deceased,  residing  at 
Chicago,  111.,  to  require  the  defendants  to  satisfy  a  debt  of  |3,554.74 
and  interest  owing  by  the  decedent  in  his  lifetime  to  complainants 
for  stone  delivered  to  him  upon  certain  contracts  for  that  purpose. 
After  setting  out  the  contract  for  the  delivery  of  the  stone  on  board 
the  cars,  the  delivery  thereof  by  the  complainants,  the  amounts  paid 
by  the  deceased,  and  the  claim  for  balance  due,  the  bill  sets  forth  that 
during  the  lifetime  of  the  decedent  complainants  had  frequently  re- 
quested payment  of  the  demand,  and  that  after  his  death,  November 
10,  1897,  and  since  the  defendants  came  into  possession  of  his  estate, 
they  had  requested  the  said  executors  to  make  some  provision  for 
the  payment  of  said  indebtedness  out  of  the  funds  of  the  estate 
in  their  hands,  but  that  defendants  have  been  heedless  of  such  re- 
quests, and  that  their  acts  and  omissions  tend  to  the  manifest  wrong 
of  the  complainants.    These  are,  in  substance,  all  the  facts  set  forth 

1  See  note  at  end  of  case. 
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by  the  bill  of  complaint.  There  was  a  general  demurrer  to  the  bill, 
and  the  court  below  dismissed  the  bill  for  want  of  equity.  It  must 
be  conceded  that  the  bill  is  very  meager  in  its  allegations  of  fact 
to  bring  the  case  within  any  principle  of  equity  cognizance.  There 
are  two  well-settled  principles  of  jurisprudence  which  the  bill  seems 
in  the  main  to  ignore:  The  one  is  that  equity  will  not  afford  relief 
where  there  is  a  full  and  ample  remedy  at  law.  The  other  is  that 
in  general  the  administration  of  the  estates  of  deceased  persons  is 
left  to  the  local  law.  There  are  no  facts  alleged  to  take  the  case 
from  the  operation  of  either  of  these  well-settled  principles  of  juris- 
prudence. The  bill,  no  doubt,  states  a  good  cause  of  action  at  law 
against  the  decedent,  and  this  is  all.  No  reason  is  given  why  equity 
should  take  cognizance  of  the  case.  For  aught  tiat  appears,  the 
complainants  have  an  adequate  remedy  at  law  for  the  collection  of 
their  debt.  There  are  no  allegations  tending  to  show  fraud  or  con- 
cealment on  the  part  of  the  executors,  or  misappropriation  of  prop- 
erty, making  a  bill  for  discovery  necessary.  There  is  no  showing 
that  the  executors  had  qualified  or  entered  upon  the  duties  of  their 
oflBce,  that  the  will  had  been  proven,  or  that  the  time  had  come  when 
the  executors  had  any  power  or  authority  to  act.  For  all  that  ap- 
pears, the  executors  may  have  taken  possession  of  the  property  merely 
to  preserve  it  until  the  will  should  be  proven,  and  the  executors 
should  qualify  and  enter  upon  the  discharge  of  their  duties,  in  which 
event  they  would  have  no  authority  or  power  to  pay  debts.  The  bill 
alleges  that  the  executors  had  property  enough  in  their  hands  to  pay 
complainants'  debt,  but  fails  to  allege  that  there  were  not  other 
debts  to  be  paid,  or,  if  there  were,  that  there  was  property  enough 
to  pay  all  the  debts  in  full.  What  right  would  the  executors  have  to 
pay  the  complainants'  claim  in  advance  of  any  marshaling  of  the 
debts  and  assets  of  the  estate,  that  it  might  be  seen  whether  the 
creditors  could  all  be  paid  in  full?  It  is  alleged  that  the  will  pro- 
vided for  the  payment  of  debts.  But  that  would  not  authorize  the 
payment  in  full  of  debts  as  they  are  demanded,  without  some  account 
being  made  of  the  condition  of  the  estate,  to  see  whether  all  cred- 
itors could  be  paid  in  full.  If  such  a  proceeding  as  this  were  allow- 
able, any  estate,  however  solvent  under  the  usual  prudent  and  or- 
derly management  which  obtains  in  probate  courts,  might  be  ruined 
by  an  accumulation  of  bills  in  equity.  If  one  creditor  may  thus  pur- 
sue the  estate,  all  may.  A  nonresident  would  have  no  advantage 
over  resident  creditors,  and  all  might  go  into  equity  with  their  suits, 
and  embarrass  and  overwhelm  the  estate  with  costs  before  time 
could  be  had  to  marshal  the  debts  and  assets.  If  such  a  bill  as  this 
could  be  maintained,  there  is  no  reason  why  the  equity  jurisdiction 
of  the  court  might  not  draw  to  itself  the  entire  administration  of 
the  estates  of  deceased  persons,  thus  taking  it  out  of  the  hands  of 
the  courts  of  probate,  where  it  has  generally  been  so  well  and  eco- 
nomically administered  in  this  country  under  local  law.  There  is 
nothing  in  this  bill  to  show  that  if  the  complainants,  at  the  proper 
time,  had  filed  their  claim  in  the  probate  court,  it  would  not,  in 
due  course  of  the  administration  of  the  estate,  have  been  paid.  If 
the  claim  so  filed  were  disputed,  they  would,  being  nonresidents  of  the 
86  0.0.A.-18 


Digiti 


zed  by  Google 


274  36  C.  a  A.  RBPORT8. 

Btate,  be  entitled  to  their  action  at  law  in  tlie  United  State*  circuit 
court  to  establish  their  claim.  But,  when  so  established,  it  should 
be  filed  with  the  other  claims  against  the  estate,  and  take  its  place 
on  equal  terms  with  them.  Yonley  t.  Lavender,  21  WalL  276; 
Williams  v.  Benedict,  8  How.  107. 

In  Yonley  y.  Lavender  the  supreme  court  lays  down  the  rule  as 
follows: 

"Where  a  statute  of  a  state  places  the  whole  estate— real  a*nd  personal— of 
a  decedent  within  the  custody  of  the  probate  court  of  the  county,  to  that  the 
assets  may  be  fairly  and  equitably  distributed  among  creditors,  without  distinc- 
tion as  to  whether  resident  or  nonresident,  a  nonresident  creditor  may  get  a 
judgment  in  a  federal  court  against  the  resident  execntor  or  administrator,  and 
come  in  on  the  estate  according  to  the  law  of  the  state  for  such  payment  as 
that  law,  marshaling  the  rights  of  creditors,  awards  to  debtors  of  Its  class.  But 
he  cannot,  because  he  has  obtained  a  judgment  in  the  federal  court,  issue  an 
execution,  and  take  precedence  of  other  creditors  who  have  no  right  to  sue  in 
the  federal  courts." 

Chancellor  Kent  states  the  rule  correctly,  but  somewhat  mildly,  in 
McKay  v.  Green,  3  Johns.  Ch.  56,  as  follows: 

"I  doubt  whether  a  creditor  ought  to  come  into  this  court,  hi  an  ordinary 
case,  and  without  some  special  cause,  to  collect  his  debt  from  an  executor  or 
administrator.  It  would  seem  not  to  be  enough  to  state  that  he  is  a  simple- 
contract  creditor,  for  this  would  invite  all  suits  against  executors  in  this  court. 
The  ordinary  and  proper,  as  well  as  cheaper  and  easier,  remedy,  is  at  law.** 

The  supreme  court  of  New  Hampshire,  in  Walker  v.  Cheever,  35 
N.  H.  345,  lays  down  a  similar  rule,  as  follows: 

"Under  the  English  practice,  courts  of  equity  assume  a  very  general  .juris- 
diction over  cases  of  administration,  from  the  fact  that  the  courts  of  common 
law  and  ecclesiastical  courts  in  that  country  are  held  not  to  have  powers  ade- 
quate to  give  effectual  relief.  This  jurisdiction  is  said  to  have  been  founded 
upon  the  principle  that  it  is  the  duty  of  the  court  to  enforce  the  execution  of 
trusts.  But  it  has  also  boon  said  that  other  grounds  exist,  such  as  the  neces- 
sity of  taking  accounts  and  compelling  a  discovery.  With  us  there  is  no  ne- 
cessity for  assuming  such  general  jurisdiction  In  equity  upon  this  subject.  Our 
statutes  providing  for  the  settlement  and  distribution  of  estates  in  most  cases 
give  ample  powers  tp  the  courts  of  probate  and  of  common  law  to  enforce  aU 
needful  remedies  to  secure  the  rights  of  all  parties,  and,  so  far  as  the  statutes 
may  apply  in  the  settlement  of  estates,  they  take  from  chancery  its  jurisdiction.** 

In  the  state  of  Illinois,  where  this  suit  was  brought,  the  statute 
gives  the  administration  of  estates  of  deceased  persons  to  the  pro- 
bate courts  of  the  several  counties.  And  it  is  well  settled  by  the 
decision  of  the  supreme  court  of  that  state  that  a  court  of  equity 
will  not  exercise  jurisdiction  over  such  estates  by  entertaining  pro- 
ceedings against  an  administrator  or  executor,  except  in  extraordi- 
nary cases,  where  some  special  reason  is  shown  why  there  is  not  a 
complete  and  ample  remedy  at  law.  Freeland  v.  Dazey,  25  Dl.  294, 
297;  Ileustis  v.  Johnson,  84  III.  61;  Winslow  v.  Leland,  128  III.  304, 
340,  21  N.  E.  588;  Hhepard  v.  Speer,  140  111.  238,  246,  29  N.  E.  718; 
Duval  v.  Duval,  153  III.  49,  53,  38  N.  E.  944;  Grain  v.  Kennedy,  85 
III.  340;  Harding  v.  Shepard,  107  III.  264,  273;  Blanchard  v.  William- 
son, 70  111.  647,  651;  Harris  v.  Douglas,  64  111.  466,  468,  469;  Arm- 
strong V.  Cooper,  11  III.  561,  562;  Hales  v.  Holland,  92  111.  494,  497, 
498;  Goodman  v.  Kopperl,  169  111.  136,  48  N.  E.  172. 

In  Hales  v.  Holland,  92  HI  494,  there  was  a  bill  in  equity  similar 
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to  this  brought  by  a  creditor  against  the  heirs  and  administrators. 
The  court,  in  deciding  the  case,  say: 

"The  main  question  in  this  case  is  whether  chancery  wiU  take  Jurisdiction 
to  allow  a  claim,  for  that  is  the  effect  of  the  relief  sought.  The  statute  has  pre- 
scribed a  simple,  expeditious,  and  inexpensive  mode  of  presenting  and  allowing 
claims  against  estates  in  the  probate  court.  The  remedy  thus  given  to  creditors 
is  ample  and  complete  in  all  ordinary  cases.  Here  was  a  simple  legal  claim,— 
a  debt  due  by  note,  and  susceptible  of  proof,  and  free  from  all  equitable  compli- 
cations. If  equity  may  take  Jurisdiction  to  hear  proof  and  allow  such  a  claim, 
then  it  is  difficult  to  conceive  a  claim  so  purely  legal  in  its  nature  that  a  bill 
might  not  be  maintained  to  establish  it  and  to  control  its  administration.  It 
never  could  have  been  intended  by  the  general  assembly  that  every  person  hav- 
ing a  note,  account,  or  other  legal  demand  should  have  the  right  to  resort  to 
the  expensive  course  of  filing  a  bill  for  the  simple  purpose  of  probating  the 
claim;  and,  if  one  such  claim  may  be  thus  probated,  all  may,  and  estates  con- 
sumed in  the  payment  of  costs  of  litigation.  To  so  hold  would  be  to  defeat  the 
statute  prescribing  the  mode  of  settling  estates,  and  to  render  the  probate  court 
useless,  and  substitute  a  different  mode  of  adjusting  estates  from  that  estab- 
lished and  required  by  the  general  assembly.  See  Blanchard  v.  Williamson,  70 
m.  647.  It  is  true  that  there  may  be  isolated  cases  where  a  claim  against  an 
estate  is  equitable,  or  is  so  entangled  that  a  court  of  law  Is  imable  to  investi- 
gate and  establish  it  for  allowance  against  the  estate,  and  the  intervention  of 
chancery  may  become  necessary  for  the  adjustment  of  such  claims.  But  such 
cases  are  rare  and  of  an  extraordinary  character.  *  *  *  It  surely  will  not 
be  contended  that  any  creditor  may  file  a  bill  on  a  purely  legal  demand  against 
an  estate  for  allowance  and  administration,  and  thus  remove  the  settlement  of 
the  entire  estate  from  the  probate  court,  where  the  statute  has  placed  it  To 
administer  the  assets  of  the  estate  for  the  satisfaction  of  one  claim  would  ne- 
cessitate the  settlement  of  the  entire  estate.  To  order  the  payment  would  re- 
quire an  investigation  of  the  condition  of  the  estate,  the  claims  allowed  and 
preferred  against  it,  and  the  situation  and  condition  of  the  assets  and  the  ac- 
counts of  the  executor  or  administrator.  The  chancellor  surely  has  no  such 
power,  and,  until  required  by  legislative  enactment,  it  cannot  be  sanctioned.'' 

The  subject  is  fully  dealt  with  by  the  United  States  supreme  court 
in  Board  of  Public  Works  v.  Columbia  College,  17  Wall.  521,  in  a 
very  able  opinion  by  Mr.  Justice  Fields,  in  the  manner  following: 

•The  Jurisdiction  of  a  court  of  equity  to  reach  the  property  of  a  debtor  Justly 
applicable  to  the  payment  of  his  debts,  even  when  there  is  no  specific  lien  on 
the  property,  is  undoubted.  It  is  a  very  ancient  Jurisdiction,  but  for  its  exercise 
the  debt  must  be  clear  and  undisputed,  and  there  must  exist  some  special  cir- 
cumstances requiring  the  interposition  of  the  court  to  obtain  possession  of  and 
apply  the  property.  Unless  the  suit  relates  to  the  estate  of  a  deceased  person, 
the  debt  must  be  established  by  some  Judicial  proceeding,  and  it  must  generally 
be  shown  that  legal  means  for  its  collection  have  been  exhausted.  ♦  ♦  ♦ 
The  rule  requiring  the  existence  of  special  circumstances  bringing  the  case  under 
some  recognized  head  of  equity  Jurisdiction  should  not  only  be  insisted  upon 
with  rigor  whenever  the  property  sought  to  be  reached  constitutes,  as  here, 
assets  of  a  deceased  debtor  which  have  already  been  subject  to  administration 
and  distribution;  but  some  satisfactory  excuse  should  be  given  for  the  failure 
of  the  creditor  to  present  his  claim,  in  the  mode  prescribed  by  law,  to  the  rep- 
resentative of  the  estate,  before  distribution.  Williams  v.  Gibbes,  17  How. 
239,  254,  255;  Pharis  v.  Leachman,  20  Ala.  G62.  In  England  courts  of  chan- 
cery took  Jurisdiction  of  bills  against  executors  and  administrators  for  discovery 
and  accounts  of  assets,  and  to  reach  property  applicable  to  the  payment  of  the 
debts  of  deceased  persons  not  merely  from  their  general  authority  over  trustees 
and  trusts,  but  from  the  imperfect  and  defective  power  of  the  ecclesiastical 
court  It  was  suificlent  that  a  debt  existed  against  the  estate  of  a  decedent, 
and  that  there  was  property  which  should  be  applied  to  its  payment,  to  Justify 
the  interposition  of  the  court.  ♦  ♦  ♦  In  this  country  there  are  special  courts, 
established  in  all  the  states,  having  Jurisdiction  over  the  estates  of  deceased  per- 
sons, caUed  'Probate  Courts,*  'Orphans*  Courts,'  or  'Surrogate  Courts,'  possess- 
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ing,  with  respect  to  personal  assets,  nearly  all  the  powers  formerly  exercised  by 
the  court  of  chancery  and  the  ecclesiastical  courts  of  England.  They  are  au- 
thorized to  collect  the  assets  of  the  deceased,  to  allow  claUns,  to  direct  their  pay- 
ment and  the  distribution  of  the  property  to  legatees  or  other  parties  entitl^ 
and  generally  to  do  everything  essential  to  the  final  settlement  of  the  affairs  of 
the  deceased  and  the  claims  of  creditors  against  the  estate.  There  is  a  special 
court  of  this  kind  in  this  District,  called  the  'Orphans'  Court,*  which  was  com- 
petent to  allow  the  complainant's  demand,  but  the  demand  was  never  presented 
to  it  for  allowance.  That  court  could  have  directed  the  application  of  the  as- 
sets of  the  estate,  if  a  demand  had  been  allowed,  or,  if  rejected,  bad  been  estab- 
lished by  legal  proceedings.*' 

These  cases  are  decifiive  of  the  one  at  bar^  and  the  decree  <^  the 
circuit  court  dismissing  the  bill  is  affirmed. 

NOTE, 

Probate  Jurisdiction  of  the  Federal  Courts.^ 

1.  Proceedings  to  Establish  or  Determine  Validity  of  Will 

[a]  (U.  S.)  The  courts  of  the  United  States  have  no  probate  Jurisdiction, 
and  must  receive  the  sentences  of  the  courts  to  which  Jurisdiction  over  testa- 
mentary matters  are  committed  as  conclusive  of  the  validity  and  contents  of 
a  will.  (1835)  Tarver  v.  Tarver,  9  Pet  174;  (1855)  Fouvergne  v.  City  (rf  New 
Orleans,  18  How.  470. 

\h]  (U.  S.)  Jurisdiction,  as  to  wills  and  their  probate  as  such,  is  neither 
Included  nor  excepted  out  of  the  grant  of  Judicial  powers  to  the  courts  of  the 
United  States.  So  far  as  it  is  ex  parte,  and  merely  administrative,  it  is  not 
conferred,  and  it  cannot  be  exercised  by  them  at  all,  until  in  a  case  at  law  or 
in  equity  its  exercise  becomes  necessary  to  settle  a  controversy  of  which  a 
court  of  the  United  States  may  take  cognizance  by  reason  of  tlie  citizenship 
of  the  parties.— (Sup.  1883)  Ellis  v.  Davis,  8  Sup.  Ot  827,  109  U.  S.  485;  (O.  C. 
:Miss.  1888)  Bverhart  v.  Bverhart,  84  Fed.  82. 

[c]  (U.  S.  Sup.  1888)  Circuit  courts  of  the  United  States,  as  courts  of  equity, 
liave  no  general  Jurisdiction  for  annulling  or  affirming  the  probate  of  a  wilL 
—Ellis  V.  Davis,  8  Sup.  Ct.  327,  109  U.  S.  485. 

Id]  (U.  S.  Sup.  1883)  If,  by  the  law  obtaining  in  a  state,  a  suit  whose  ob- 
ject is  to  annul  or  set  aside  the  prolate  of  a  will  of  real  estate  can  be  main- 
tained, it  may  be  maintained  in  a  federal  court,  where  diversity  of  citizenship 
«ives  Jurisdiction.— Ellis  v.  Davis.  3  Sup.  Ct.  327,  109  U.  S.  485. 

[e]  (U.  S.  C.  C.  A.  9th  Circuit,  1894)  The  proceeding  under  the  laws  oi  Ore- 
son  to  contest  the  validity  of  a  will  which  has  been  admitted  to  probate  is 
one  of  which  the  United  States  circuit  court  has  Jurisdiction,  where  the  amount 
in  controversy  is  sufficient,  and  the  parties  are  citizens  of  different  states.— 
Klchardson  v.  Green,  9  C.  C.  A.  565,  61  Fed.  423. 

[f]  (U.  S.  C.  C.  N.  H.  1842)  The  state  courts  have  exclusive  Jurisdiction  over 
the  probate  of  wills,  and  their  action  is  conclusive.— Langdon  v.  Goddard,  Fed. 
CJas.  No.  8,060  [2  Story,  267]. 

[g\  (U.  S.  C.  C.  Mich.  1878)  A  federal  court  has  no  Jurisdiction  (O.  a  probate 
matter.— In  re  Frazer,  Fed.  Cas.  No.  5,068. 

[h]  (U.  S.  C.  C.  La.  1879)  A  decree  admitting  a  will  to  probate  and  record, 
made  by  a  probate  court,  given  plenary  powers  as  to  contest,  cannot  be  set 
aside  by  the  circuit  court  of  the  United  States,  on  a  bill  ffied  by  testator's 
beirs  at  law.— Ellis  v.  Davis,  Fed.  Cas.  No.  4,402  [4  Woods,  6]. 

[i]  (U.  S.  O.  C.  Mich.  1890)  The  chancery  Jurisdiction  of  the  federal  courts 
^oes  not  extend  to  the  appointment  of  administrators,  confirmation  of  execu- 
tors, or  the  probate  of  wills.— Ball  v.  Tompkins,  41  Fed.  486. 

[J]  (U.  S.  C.  C.  Mich.  1891)  Where  the  necessary  diversity  ctf  citizenship  ex- 
ists, the  circuit  court  has  Jurisdiction  of  a  suit  for  the  construction  of  a  will, 

t  As  to  power  of  a  state  to  devest  or  Impair  probate  Jurisdiction  of  the  fed- 
eral courts,  see  note  to  Barling  v.  Bank,  1  C.  C.  A.  514. 
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the  execution,  validity,  and  probate  of  which  are  recognized,  there  having  been 
no  construction  of  the  will,  and  no  adjudication  of  complainant's  rights  there- 
under, either  by  the  probate  court  In  which  the  settlement  of  the  estate  1» 
pending,  or  by  any  other  tribunal  having  Jurisdiction  of  the  subject  and  tbe^ 
parties.— Toms  v.  Owen,  52  Fed.  417. 

[k]  (U.  S.  G.  G.  N.  H.  1894)  A  federal  court  has  no  Jurisdiction  to  disestab- 
lish a  will  admitted  to  probate  In  the  state  court  and  establish  one  not  admit- 
ted, where  the  state  courts  of  equity  have  no  such  powers.— Ollley  v.  Patten, 
62  Fed.  498. 

D]  (U.  S.  G.  C.  Mo.  1894)  Federal  courts  have  no  Jurisdiction  of  a  direct 
action  to  cancel  a  wIU,  under  the  act  of  congress  giving  them  Jurisdiction  ot 
suits  at  common  law  or  In  equity.— Oakley  v.  Taylor,  64  Fed.  245. 

[m]  (U.  S.  G.  G.  R.  1. 1896)  A  will  having  been  established  by  competent 
authority,  the  federal  courts  have  Jurisdiction  to  determine  its  Interpretation, 
In  an  action  between  citizens  of  different  states.— Wood  v.  Paine,  66  Fed.  807. 

[n]  (U.  S.  Ind.  1896)  The  federal  courts  have  no  Jurisdiction,  either  original 
or  upon  removal  from  a  state  court,  of  a  suit  instituted  to  determine  the  valid- 
il7  of  a  will,  as  a  preliminary  step  In  determining  whether  Its  probate  should 
be  granted  or  denied.— Gopeland  v.  Brunlng,  72  Fed.  5. 

2.  Administration  of  Estate. 

[a]  (U.  S.)  Federal  courts  have  no  original  Jurisdiction  in  respect  to  the 
administration  of  decedents'  estates.  A  citizen  of  another  state  may  proceed 
in  a  federal  court  to  establish  a  debt  against  the  estate,  but  the  debt  thus 
established  must  take  its  place  and  share  In  the  estate  as  administered  by  the 
probate  court.  It  cannot  be  enforced  by  direct  process  against  the  estate  it- 
self.—(Sup.  1893)  Byers  v.  McAuley,  13  Sup.  Gt  906,  149  U.  S.  608;  (G.  C. 
1896)  In  re  Foley,  76  Fed.  890. 

[b]  (U.  S.  G.  O.  A.  6th  GIrcuit,  1898)  The  chrcult  court  has  Jurisdiction,  as 
between  citizens  of  different  states,  of  the  administration  of  the  assets  of  de- 
ceased persons,  such  assets  being  within  their  territorial  Jurisdiction;  and,  la 
a  suit  against  a  trustee  under  a  will  for  an  accounting  and  distribution,  the^ 
court  erred  in  remitting  the  case  to  the  state  probate  court  for  the  taking  ot 
accounts.— Gomstock  v.  Herron,  5  G.  G.  A.  266,  55  Fed.  803. 

[c]  (U.  S.  G.  G.  Pa.  1811)  The  federal  court  cannot  examine  an  order  of  the^ 
Pennsylvania  orphans'  court  directing  a  sale  of  realty  to  pay  intestate's  debts^ 
—Allen  V.  Lyons,  Fed.  Gas.  No.  227. 

[dj  (U.  S.  C.  G.  Mich.  1890)  By  virtue  of  their  chancery  Jurisdiction,  the  fed- 
eral circuit  courts  have  Jurisdiction  over  the  administration  of  estates  when 
the  requisite  citizenship  and  other  conditions  exist;  but  it  will  not  be  exercised 
when  the  state  courts  of  concurrent  Jurisdiction  have  taken  possession  of  the 
subject-matter  of  the  controversy.— Ball  v.  Tompkins,  41  Fed.  486. 

[e]  (U.  S.  G.  G.  Iowa,  1894)  A  federal  court  is  not  deprived  of  Jurisdiction, 
otherwise  vested  In  It,  of  a  suit  against  the  executors  of  an  estate,  by  the 
fact  that  the  estate  Is  In  the  possession  of  a  state  probate  court  for  purpose* 
of  adminlBtratlon;  and  the  federal  court  has  Jurisdiction  to  adjudge  whether 
a  liability  exists,  but  cannot  Issue  execution  to  enforce  the  same.— Wickham* 
V.  HuU,  60  Fed.  326. 

[f]  (Mo.  Sup.  1893)  Rev.  St.  §  190,  which  provides  that  "any  person  havini^ 
a  demand  against  an  estate  may  establish  the  same  by  Judgment  or  decree  of 
some  court  of  record,"  does  not  limit  the  Jurisdiction  over  such  demands  ta 
the  state  courts;  and  an  action  may  be  brought  In  the  federal  court  for  that 
purpose.— Stephens  v.  Bemays,  24  S.  W.  46,  119  Mo.  143. 
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(94  Fed.  324.) 

BOARD  OF  EDUCATION  OF  CITY  OF  HURON,  S.  D..  ▼.  NATIONAL  LIFE 

INS.  CO.  OF  MONTPELIER,  VT.  SAME  v.  PBASLEE.  SAMB 

V.  MONADNOCK  SAV.  BANK  OF  EAST  JAFFREY,  N.  H, 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  3,  1899.) 

Nos.  1,118,  1,119,  and  1,132. 

1.  Board  op  Education— Corporate  Nature— Bonds. 

The  board  of  education  of  the  city  of  Huron,  organized  under  Laws 
Dak.  1887,  c  47,  is  a  body  corporate,  separate  and  independent  from  the 
city  of  Huron,  and,  in  determining  whether  bonds  issued  by  it  increase 
the  corporate  indebtedness  beyond  the  prescribed  limit,  its  debts,  and  not 
the  debts  of  the  city,  are  to  be  computed. 

2,  Same— Limitation  op  Indebtedness. 

Comp.  Laws  Dak.  18S7,  §§  1149,  1150,  proTiding  that  the  limit  of  bonded 
indebtedness  that  may  be  incurred  by  a  city  or  other  municipal  corporatioo 
shall  be  based  on  its  assessed  valuation  for  the  year  preceding  the  incur- 
ring of  the  indebtedness,  do  not  apply  to  boards  of  education  created  under 
Laws  Dak.  1887,  c.  47,  which  is  complete  in  itself,  and  restricts  the 
power  of  boards  of  education  to  issue  bonds  to  an  amount  not  exceeding 
3  per  cent,  of  their  assessed  valuation,  though  it  is  silent  as  to  what  as- 
sessment shall  be  used  in  the  computation. 
8.  Same— Computation  op  Assessed  Valuation. 

Under  Laws  Dak.  1887,  c.  47,  restricting  the  power  of  boards  of  edu- 
cation to  issue  bonds  to  an  amount  not  exceeding  3  per  cent  of  their  as- 
sessed valuation,  the  computation  must  be  based  on  the  last  completed 
assessment  before  the  bonds  were  issued. 

In  Error  to  the  Circuit  Court  of  tlie  United  States  for  the  Dtetriet 
of  South  Dakota. 

John  L.  Pyle  (Henry  0.  Hinckley  and  H.  S.  Mouser^  on  brief)^  for 
plaintiff  in  error. 

A.  B.  Kittredge  (N.  T.  Guernfiey,  on  brief  in  case  Na  1,118),  for 
defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  These  are  suits  which  were  brought 
separately  by  three  different  holders^ of  coupons  detached  from  muni- 
cipal bonds  which  were  issued  by  tie  board  of  education  of  the  city 
of  Huron,  in  the  state  of  South  Dakota,  the  plaintiff  in  error,  here- 
after termed  the  "board  of  education."  The  bonds  from  which  the 
coupons  were  detached  are  of  the  same  issue  as  those  that  were  in- 
volved in  the  case  of  National  Life  Ins.  Co.  of  MontpeUer  v.  Board  of 
Education  of  City  of  Huron  (decided  by  this  court  at  May  term,  1894) 
27  U.  S.  App.  244,  10  C.  C.  A.  637,  and  62  Fed.  778,  and  for  a  full 
statement  of  the  facts  attending  the  issuance  of  the  bonds,  and  the  law 
under  which  the  board  of  education  acted,  we  refer  to  our  statement 
and  opinion  in  the  former  case.  The  National  Life  Insurance  Com- 
pany, Robert  J.  Peaslee,  as  assignee  of  the  New  Hampshire  Trust 
Company,  and  the  Monadnock  Savings  Bank  of  East  Jaffrey,  the  de- 
fendants in  error,  who  were  the  plaintiffs  below  in  the  respective 
eases,  are  confessedly  bona  fide  holders  of  the  coupons  on  account  of 
which  they  respectively  sue,  having  bought  the  bonds  from  which 
they  were  detached,  in  good  faith,  for  value,  and  prior  to  maturity. 
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To  the  complaints  which  were  filed  in  the  three  cases  the  board  of 
education  filed  answ^s,  which  were  in  substance  the  same,  wherein 
it  pleaded  the  same  defenses,  that  were  adjudged  insufficient  by  this 
court  in  the  former  suit.  Id.  Demurrers  to  the  several  answers 
were  interposed  by  ihe  respectiye  plaintiffs,  which  were  sustained, 
and  final  judgments  were  thereupon  entered  in  favor  of  the  plaintiffs 
below. 

It  is  unnecessary  to  discuss  any  of  the  questions  which  were  con- 
sidered and  decided  on  the  former  occasion,  and  we  shall  refrain 
from  doing  so,  as  we  have  no  doubt  that  the  conclusions  then  an- 
nounced were  right,  and  as  the  facts  pleaded  in  the  present  cases  in 
no  wise  change  tie  point  of  view  from  which  any  of  the  questions  for- 
merly considered  were  decided.  It  fe  claimed,  however,  on  the  pres- 
ent occasion,  and  the  point  must  be  regarded  as  new,  that  the  board 
of  education  is  not  a  separate  and  independent  corporation,  but  a 
mere  adjunct  or  department  of  the  corporation  known  as  the  "City  of 
Huron,"  and  that  in  view  of  such  fact  all  of  the  city  indebtedness,  as 
well  as  the  indebtedness  of  the  board  of  education,  should  be  taken 
into  account  in  determining  whether  the  bonds  in  question,  which 
aggregated  altogether  |60,000,  being  120  bonds  of  the  denomination 
of  f  500  each,  when  issued,  increased  the  corporate  indebtedness  be- 
yond the  limit  allowed  by  law.  This  contention  we  regard,  however, 
as  untenable.  The  board  of  education  appears  to  have  been  organized 
under  and  in  accordance  with  chapter  47  of  the  laws  of  the  then  terri- 
tory of  Dakota  for  the  year  1887.  This  act  appears  in  the  Compiled 
Laws  of  Dakota  of  1887,  the  most  material  provisions  being  found  in 
sections  1808, 1810-1818, 1820,  and  1824  of  the  Compiled  Laws.  With- 
out setting  out  these  sections  in  haec  verba,  it  will  suffice  to  say  that 
section  1808  provided  that  all  cities  thereafter  organized  under  the 
general  law  for  the  incorporation  of  cities,  to  which  class  the  city 
of  Huron  belongs,  should  be  governed  by  the  provisions  of  the  act; 
that  section  1810  provided  tlmt  territory  outside  of  the  boundaries 
of  any  organized  city  or  town,  but  adjacent  thereto,  might  be  at- 
tached to  the  city  or  town  for  school  purposes  upon  application  to  the 
board  of  education  of  such  city  by  a  majority  of  the  electors  of  the 
adjacent  territory;  that  section  1811  declared,  in  substance,  that  the 
organization  effected  in  pursuance  of  the  provisions  of  the  act  should 
be  a  "body  corporate,**  and  should  possess  the  usual  powers  of  a  cor- 
poration for  public  purposes,  under  the  name  of  the  board  of  educa* 
tion  of  the  city  or  town  to  which  it  appertained,  and  in  that  name 
might  sue  or  be  sued,  and  be  capable  of  contracting  and  being  con- 
tracted with,  and  of  holding  and  conveying  such  real  and  personal 
estate  as  might  come  into  its  possession  by  will  or  otherwise,  or  that 
might  be  purchased  under  the  provisions  of  the  act  Section  1812 
of  the  act  provided,  in  substance,  that  the  respective  boards  of  edu- 
cation might  require  the  city  or  town  to  which  they  appertained  to 
convey  to  the  board  all  school  property  within  the  limits  of  such  city 
or  town.  Section  1814  provided,  in  substance,  that  the  members  of 
the  board  should  be  elected  at  an  annual  election,  that  each  ward  of 
the  city  should  be  entitled  to  elect  as  many  members  of  the  board 
as  it  had  members  in  the  city  council,  but  that  no  member  of  the 
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board  of  education  should  be  a  member  of  the  city  council,  and  that 
no  member  of  the  board  of  education  should  be  a  trustee  of  a  town 
or  village  to  which  the  board  to  which  he  was  elected  appertained, 
and  that  each  board  of  education  should  have  power  to  flU  any  va- 
cancy which  might  occur  in  its  body.  Sections  1816  and  1817  pro- 
vided, in  substance,  that  the  board  of  education  should  have  power 
to  elect  its  own  officers,  except  the  treasurer,  and  to  make  its  own 
rules  and  regulations,  and  that  at  a  regular  meeting  of  each  board, 
to  be  held  in  May  of  each  year,  each  board  should  organize  by  the 
election  of  a  president  and  vice  president  from  among  its  own  mem- 
bers, who  should  hold  office  for  one  year  until  their  successors  were 
elected  and  qualified,  and  that  each  board  should  also  elect  a  clerk, 
who  should  hold  his  office  during  the  pleasure  of  the  board.  Section 
1818  made  it  the  duty  of  the  president  to  preside  at  all  meetings  of 
the  board,  to  appoint  all  committees,  and  to 'sign  all  warrants  for 
money  ordered  by  the  board  to  be  drawn  upon  the  treasurer  for  school 
moneys.  Section  1820  made  it  the  duty  of  the  clerk  to  keep  an  ac- 
curate journal  of  the  proceedings  of  the  board,  to  take  charge  of  its 
books  and  documents,  and  countersign  all  warrants  for  money  which 
were  drawn  on  the  treasurer  by  order  of  the  board.  Section  1824 
empowered  the  board  of  education  to  levy  a  tax  for  the  support  of 
the  schools  of  the  corporation  for  the  fiscal  year  next  ensuing,  not  to 
exceed  in  any  one  year  30  mills  on  the  dollar,  which  levy,  however, 
was  required  to  be  approved  by  the  city  council  of  the  city  to  which 
the  board  appertained,  when  there  was  one.  The  clerk  of  the  board 
was  requircKi  to  certify  to  the  county  clerk  the  amount  of  the  tax 
levied  when  it  was  thus  approved,  and  the  county  clerk,  on  receipt  of 
the  certificate,  was  required  to  place  the  tax  on  the  tax  roll  of  the 
county,  to  be  collected  by  the  treasurer  of  the  county  as  other  taxes. 

It  is  manifest,  we  think,  from  an  inspection  of  the  various  provisions 
of  the  act  under  which  the  board  was  organized,  that  it  is  in  fact  what 
section  1811  of  the  Compiled  Laws  of  Dakota  in  unmistakable  lan- 
guage declares  it  to  be,  namely,  a  "body  corporate,"  or,  in  other 
words,  a  "distinct  legal  entity  "  having  powers  and  functions  to  be 
exercised  separate  and  apart  from  the  city  of  Huron.  The  practice 
of  creating  such  independent  corporations  within  the  territorial  lim- 
its of  other  municipal  corporations,  like  cities  and  towns,  for  the 
purpose  of  placing  the  control  of  schools  and  school  property  in  the 
hands  of  persons  who  are  not  municipal  officers  or  concerned  in  the 
management  of  municipal  affairs,  is  quite  common,  and  we  have  no 
doubt  that  the  act  now  in  question  was  passed  for  that  purpose. 
The  claim  that  the  issue  of  bonds  was  excessive,  in  view  of  the 
amount  of  the  corporate  indebtedness,  is  founded  altogether  upon 
the  assumed  identity  of  the  two  corporations, — that  is  to  say,  the 
city  of  Huron  and  the  board  of  education, — and,  as  the  assumption 
is  false,  it  follows  that  the  issue  cannot  be  deemed  excessive  for  that 
reason. 

It  is  next  insisted  in  behalf  of  the  board  of  education  that,  in  de- 
termining whether  the  issue  of  bonds  was  excessive,  the  assessment 
roll  for  tiie  year  1889  must  be  consulted,  rather  than  the  assessment 
for  the  year  1890.    The  answer  filed  by  the  board  of  education  al- 


Digiti 


zed  by  Google 


BOARD   OF   EDUCATION   Y.  NATIONAL   LIFE  INS.  CO.  281 

leged  that  the  assessed  valaation  of  property  within  the  city  of  Huron 
for  the  year  1889  was  f  1,575,001,  that  the  assessed  yaluation  for  the 
year  1890  was  f3,365,008,  and  that  the  equalization  of  taxes  for  the 
year  1890  had  been  completed  by  the  state  board  of  equalization  be^ 
fore  the  issuance  of  the  bonds  in  question.  The  act  creating  boards 
of  education,  under  which  the  plaintiff  in  error  was  organized,  pro- 
vided, with  respect  to  issuing  bonds  for  school  purposes  (vide  section 
1832,  Gomp.  Laws  1887),  that  "no  corporation  shall  issue  bonds  in 
pursuance  of  this  act  in  any  sum  greater  than  three  per  cent,  of  its 
assessed  valuation."  In  view  of  the  allegation  of  the  answer  last 
mentioned,  showing  that  the  assessment  for  the  year  1890  had  been 
completed  before  the  bonds  were  issued,  and  the  amount  of  that 
assessment,  it  is  not  denied  that  they  were  within  the  limit  of  in- 
debtedness fixed  by  law,  if  section  1832  is  controlling.  It  is 
urged,  however,  by  the  plaintiff  in  error,  that  another  section  of 
the  Compiled  Laws,  namely,  section  1149,  is  applicable  to  the  case. 
This  latter  section  of  the  Compiled  Laws  of  1887,  and  the  one  follow- 
ing (section  1150),  are  sections  1,  2,  and  3  of  an  act  that  was  passed 
by  the  territorial  legislature  of  Dakota,  in  the  year  1887,  with  refer- 
ence to  '^onds  of  municipal  corporations,"  which  act  was  designed, 
apparently,  to  set  a  limit  to  the  bonded  indebtedness  that  might  be 
contracted  by  a  city  or  other  municipal  corporation  of  that  kind, 
to  wit,  a  town  or  village.  It  provided,  in  substance  (vide  sections 
1149,  1150,  Comp.  Laws  Dak.  1887),  that  the  bonded  indebtedness 
of  any  city  or  municipal  corporation  should  not  exceed  4  per  cent, 
of  its  assessed  valuation,  as  shown  by  the  returns  of  the  assessor 
for  the  year  next  preceding  the  time  when  the  indebtedness  should 
be  incurred,  and  that  the  bonds  therein  referred  to  should  be  issued 
by  the  common  council  or  board  of  trustees  of  any  city  or  munic- 
ipal corporation  only  upon  a  majority  vote  of  the  qualified  electors 
of  such  city  or  corporation  at  an  election  called  for  that  purpose. 
The  claim  is  that  the  phrase  "municipal  corporation,"  as  used  in 
this  act,  includes  boards  of  education  of  the  class  to  which  the  plain- 
tiff in  error  belongs,  and  that  when,  on  October  4,  1890,  the  board 
issued  the  bonds  in  suit,  it  should  have  been  governed  by  the  assess- 
ment roll  of  1889,  that  being  the  assessment  of  the  preceding  year, 
rather  than  by  the  assessment  of  1890,  although  the  latter  assess- 
ment was  completed  before  the  bonds  were  issued.  We  entertain 
a  different  view.  We  are  of  opinion  that  the  act  under  which  the 
plaintiff  in  error  was  organized  is  complete  in  itself;  that  its  pow- 
ers and  duties,  as  well  as  the  limitations  upon  its  power  to  issue 
bonds,  are  contained  in  the  act  under  which  it  became  a  body  cor- 
porate; and  that,  when  section  1832  of  that  act  restricted  the  power 
of  boards  of  education  to  issue  bonds  to  an  amount  not  exceeding 
3  per  cent,  of  their  "assessed  valuation,"  it  was  intended  that  the 
computation  should  be  based  on  the  last  completed  assessment  be- 
fore the  bonds  were  issued,  which  in  the  case  at  bar  was  the  assess- 
ment of  1890.  Sections  1149  and  1150  expressly  provide  that  the 
bonds  therein  referred  to  shall  be  issued  by  the  common  councils 
or  boards  of  trustees  of  cities  or  municipal  corporations,  no  refer- 
ence being  made  to  boards  of  education,  like  the  plaintiff  in  error. 
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which  are  expressly  empowered  to  issue  bonds  for  school  purposes 
in  their  own  name.  Vide  Comp.  Laws  1887,  §  1832.  In  view  d 
this  fact,  it  seems  clear  that  sections  1149  and  1160  were  only  in- 
tended to  apply  to  those  municipal  corporations,  such  as  cities  or 
villages,  which  were  governed  by  common  councils  or  boards  (rf 
trustees.  If  these  two  acts  are  thus  construed  as  independent  meas^ 
ures  relating  to  different  subjects,  the  one  to  boards  of  education, 
and  the  other  to  the  bonded  indebtedness  of  cities  and  villages,  they 
are  consistent  in  their  several  provisions,  and  neither  act  limits  or 
controls  the  other.  If  the  board  of  education  is  subject  to  the  lim- 
itation found  in  section  1149,  that  computations  for  the  purpose 
of  issuing  bonds  must  be  based  on  the  assessment  '*for  the  year  next 
preceding  the  time"  when  they  are  issued,  then  we  perceive  no  rea- 
son why  it  may  not  with  equal  reason  be  claimed  that  it  was  subject 
to  other  limitations  found  in  the  same  section,  in  which  event  it  was 
entitled  to  issue  bonds  to  the  extent  of  5  per  cent,  of  the  assessed 
valuation  for  the  year  1889,  instead  of  3  per  cent.,  or,  in  other  words^ 
to  issue  bonds  to  the  amount  of  f  78,750,  since  section  1149  was  amend- 
ed by  an  act  approved  on  February  27, 1890,  by  raising  the  limit  from 
4  per  cent,  of  the  assessed  valuation  to  5  per  cent.  Vide  Sess.  Laws 
S.  D.  1890,  c.  59.  In  this  aspect  of  the  case  the  result  would  be  that 
the  plaintiffs  below  were  clearly  entitled  to  recover.  They  were  inno- 
cent purchasers  of  the  bonds  for  value.  The  bonds  showed  on  their 
face  that  the  total  issue  was  less  than  {78,750,  and,  not  having  actual 
knowledge  of  any  other  or  greater  indebtedness,  the  plaintiffs  were 
entitled  to  rely  on  the  recital,  which  each  bond  contained,  "that  the 
total  amount  of  this  issue  of  bonds,  together  with  all  other  outstand- 
ing indebtedness  of  said  board  of  education,  does  not  exceed  the  statu- 
tory or  constitutional  limitation."  Board  Com'rs  Gunnison  Co.  v.  E. 
H.  Rollins  &  Sons  (recently  decided  by  the  supreme  court  of  the 
United  States)  173  U.  8.  255,  19  Sup.  Ct.  390;  Id.,  49  U.  S.  App.  399, 
411,  412,  26  C.  C.  A.  91,  and  80  Fed.  692;  Chaffee  Co.  v.  Potter,  142 
U.  S.  355, 12  Sup.  Ct.  216.  Without  pursuing  the  subject  at  greater 
length,  it  is  sufficient  to  say  that  we  are  satii^ed  that  the  judgments 
below  were  for  the  right  party,  and  they  are  therefore  affirmed* 


(94  Fed.  340.) 

SOOTT  et  al.  ▼.  TEXAS  &  P.  BY.  00. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  2, 1890.) 

No.  774. 

L  Railroads— Right  of  Wat— Adverse  Po8SBS8iON--CoxrrBACT8. 

That  a  railroad  did  not  for  the  statutory  period  adversely  oocnpy  Its 
entire  right  of  way  Is  not  material,  where  the  contract  under  which  the 
right  of  way  was  acquired  has  been  fuUy  complied  with;  the  title  under 
the  contract  alone  being  sufficient 

%  8aMB— EVIDBKCS— ESTOPPBI.. 

Evidence  of  a  partial  occupancy  of  a  right  of  way,  to  show  that  there 
was  not  an  adverse  holding  of  the  remainder,  ia  not  admissible,  where  the 
suit,  at  Its  Inception,  was  one  for  damages  for  occupancy  of  the  entire  li^t 
of  way,  In  violation  of  the  contract  under  which  It  was  acquired. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas.,  • 

This  case  is  substantially  as  stated  by  plaintiffs  in  error  as  fol- 
lows: 

•*ThIs  action  was  brought  on  the  12th  day  of  January,  1893,  in  the  district 
court  of  EUirrison  county  Tex.,  and  was  reriioved  to  the  circuit  court  of  the 
United  States,  at  JTefferson,  In  the  Eastern  district  of  Texas.  The  plaintiff  in 
error  sued  to  recover  damages  for  the  abolition  or  removal  of  the  depot  known 
as  *Scottsvine,'  in  Harrison  county,  Tex.  The  Southern  Pacific  Railway  Com- 
pany and  W.  T.  Scott,  in  the  year  1856,  entered  into  a  verbal  contract,  by 
which  said  Scott  agreed  to  aUow  the  said  company  to  have  the  use  of  land  for 
a  right  of  way  across  his  farm  of  5,000  acres,  if  the  company  would  establish 
a  depot,  with  a  regular  agent,  at  the  point  on  said  lands  then  and  now 
known  as  *Scottsville.*  and,  further,  if  said  company  would  permanently  main- 
tain said  depot  at  said  place,  and  furnish  to  the  said  William  T.  Scott  free 
passage  on  the  cars  of  said  company  for  himself.  The  right  of  way  was  laid 
out  100  .feet  wide  and  700  yards  long,  and  used  by  the  company  for  its  track 
from  that  time.  The  company  established  and  maintained  said  depot,  under 
and  in  accordance  with  said  contract,  until  April,  1892,  when  the  same  was 
abolished.  The  aboUtion  of  said  depot  had  caused  the  plaintiff  a  damage  of 
$50,000.  The  plaintiff  prayed  jud^rment  for  said  damages,  or,  in  the  alternative, 
for  the  land,  if  the  damages  could  not  be  awarded.  It  was  shown  that  the 
•defendant  in  error  had  succeeded,  by  consolidation  under  legislative  permission, 
to  all  of  the  rights  of  the  Southern  Pacific  Railway  Company.  The  acts  of 
the  legislature  of  the  state  of  Texas,  approved  May  24,  1871,  November  25. 
1871,  and  May  2,  1873,  relative  to  the  consolidation  of  the  Southern  Pacific 
Railway  Company  and  defendant,  were  read  in  evidence,  and  may  be  copied 
in  the  briefs  of  counsel  in  the  appellate  court;  the  Texas  &  Pacific  Railway 
Company  succeeding  to  all  of  the  rights  of  the  Southern  Pacific  Railway  Com- 
pany. The  plaintiff  in  error  alleged  that  W.  T.  Scott  had  died,  and  that  he 
acquired  the  Scott  farm  by  purchase,  and  owned  the  land  at  Scottsvllle,  and 
was  entitled  to  the  damages.  Subsequently  the  other  heirs  of  W.  T.  Scott- 
intervened,  and  claimed  that  they  and  plaintiff  in  error  were  all  of  the  heirs 
at  law  of  W.  T.  Scott,  and  that  they  were  entitled  to  the  recovery  of  the 
damages  or  the  land.  The  heirs,  as  such,  now  prosecute  the  case.  The  case 
was  tried  in  the  circuit  court,  and  that  court  held  that  the  plaintiffs  in  error 
could  not  recover  any  damages  for  the  abolition  of  the  depot,  but  that  they 
were  entitled  to  recover  the  value  of  the  land  occupied  as  a  right  of  way,  and 
assessed  the  damages  according  to  the  rule  obtaining  In  condemnation  proceed- 
ings when  lands  are  taken  for  right  of  way.  The  circuit  court  of  appeals  re- 
versed this  Judgment  (23  C.  C.  A.  424,  77  Fed.  720).  and  held:  (1)  That  the 
company  had  acquired  the  right  of  way  by  adverse  use  and  prescription,  and 
therefore  plaintiffs  could  recover  neither  the  land  nor  pay  for  same;  (2)  that 
the  defendant  in  error  had  complied  with  its  contract,  and  was  not  amenable 
to  any  suit  whatever.  This  ruling  was  based  on  Railway  Co.  v.  Marshall,  130 
U.  S.  393,  10  Sup.  Ct.  846. 

**Before  the  case  was  tried  the  second  time  m  the  circuit  court,  the  plain- 
tiffs in  error  filed  the  second  supplemental  petition  (a  replication)  to  plea  of 
limitation  and  prescription,  in  which  they  averred  that  the  defendant  in  error 
had  actually  occupied  and  used  only  a  strip  of  land  25  feet  wide,  and  not  a 
«trlp  100  feet  wide,  and  that  defendant  would  be  entitled  to  recover  on  Its  plea 
of  prescription  only  the  strip  25  feet  wide.  On  the  second  trial  the  defend- 
ant relied  on  the  general  demurrer  and  the  following  answer:  'Defendant  says 
that  plaintiffs  cannot  recover  in  this  cause,  because  the  evidence  shows  that 
this  defendant  company  and  its  predecessors  have  substantially  complied  with 
the  contract  set  out  In  plaintiffs'  petition,  by  keeping  the  station  referred  to 
At  the  place  of  ScottsvlUe  fully  equipped  and  repaired  and  operated  from  the 
year  1856,  continually,  to  April,  hi  the  year  1892,  whereby  the  defendant  has 
fuUy  complied  with  said  contract  sued  on,  and  the  plaintiffs  cannot  recover.' 
The  court  made  the  following  ruling  on  the  demurrer:  *This  day  came  on  to 
be  heard  the  demurrer  of  the  defendant,  and  the  court  sustains  said  demurrer, 
■and  holds  that  the  contract  set  op  had  been  complied  with  by  the  defendant, 
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and  that  no  damages  for  removal  of  station  can  be  recovered.'  To  this  ruling 
the  plaintiff  and  interveners  excepted.  On  the  first  sopplemental  petition,  ask- 
ing pay  for  the  land  used  as  a  right  of  way,  the  court  made  this  ruling:  The 
court  refused  to  hear  any  evidence  on  the  allegations  of  the  first  supplemental 
petition,  as  to  assessing  damages  and  fixing  compensation  for  plaintiff  and 
interveners  as  in  condemnation  proceedings.'  To  this  ruling  interveners  and 
plaintiff  excepted.  The  plaintiffs  in  error  on  the  trial  introduced  evidence 
proving  the  allegations  of  the  petition  as  to  the  contract,  and  the  abolition  of 
the  depot  in  1892,  and  then  offered  further  evidence  to  maintain  the  case  as 
follows:  'Thereupon  the  plaintiff  and  interveners  offered  the  following  evi- 
dence: That  the  defendant,  in  April,  1892,  fenced  the  right  of  way  along  the 
track,  on  the  land  described  in  the  petition,  and  that  the  fence  so  erected  by 
the  defendant  inclosed  a  strip  of  land  100  feet  wide,  and  the  same  which  is 
described  in  the  petition,  and  that,  prior  to  the  time  said  land  was  so  fenced, 
all  of  it,  except  a  strip  40  feet  wide,  through  the  center  of  which  the  track  lay, 
had  been  used,  cultivated,  and  occupied  by  the  plaintiff  and  interveners,  and 
that  there  had  been  no  occupancy  of  any  of  said  land  by  defendant,  except  the 
strip  40  feet  wide,  and  that  the  plaintiff  and  interveners  had  occupied  the  re- 
mainder of  said  strip  100  feet  wide;  that  the  depot  at  ScottsviUe  was  removed 
in  April,  1892;  also,  the  allegations  of  their  pleadings  as  to  removal  of  said 
depot;  also,  the  allegations  as  to  the  rental  value  of  that  part  of  the  land 
occupied  by  the  defendant  and  inclosed  in  its  fences  built  in  1892,  and  which 
it  had  not  occupied  prior  to  said  date  as  a  right  of  way;  and,  also,  all  other 
allegations  of  said  pleadings  of  interveners  and  plaintiff  showing  the  violation 
of  the  contract  on  which  the  suit  was  brought.  Whereupon  the  defendant 
objected  to  all  of  said  evidence,  because  the  allegations  of  the  plaintiff's  plead- 
ings and  the  plaintiff's  evidence  showed  that  the  defendant  had  complied  with 
said  contract  set  up  in  the  petition,  and  had  kept  said  depot  at  ScottsviUe 
until  April,  1892,  and  that  the  said  petition  showed  that  under  the  contract 
the  defendant  was  entitled  to  a  right  of  way  100  feet  wide  when  it  complied 
with  the  contract;  and  thereupon  the  court  sustained  said  objections,  and 
excluded  all  of  said  evidence,  and  held  that  sdld  contract  had  been  complied 
with,  and  gave  the  Jury  a  peremptory  instruction  to  find  for  defendant.' 

**The  first,  third,  fourth,  and  fifth  assignments  of  error  are  as  follows:  '(1) 
The  court  erred  in  sustaining  the  demurrers  of  defendant  and  holding,  on  said 
demurrers,  that  the  contract  set  up  in  the  petition  had  been  complied  with, 
and  in  refusing  to  hear  the  evidence  as  to  damages.'  '(3)  The  court  erred  in 
holding  that  the  pleadings  of  plaintiff  and  interveners  and  the  evidence  showed 
that  the  contract  had  been  substantially  complied  with.  (4)  The  court  erred  hi 
giving  the  Jury  a  peremptory  instruction  to  find  for  the  defendant  (5)  The 
court  erred  in  holding  that  the  pleadings  of  the  plaintiff  and  interveners 
showed  that  the  contract  had  been  complied  with  by  the  defendant  and  that 
they,  the  plaintiff  and  interveners,  were  not  entitled  to  any  relief.'  '• 

S.  P.  Jones  and  T.  P.  Young,  for  plaintiffs  in  error. 

F.  H.  Prendergast,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  When  this  case  was  formerly  before  this  court, 
the  contention  of  the  railway  company  was  that  the  contract  sued  on, 
not  being  in  writing,  nor  to  be  performed  within  one  year,  was  void 
under  the  statute  of  frauds,  and  that  the  railroad  company  had  ac- 
quired the  right  of  way  in  question,  100  feet  wide  through  the  lands 
described,  by  the  use  and  enjoyment  thereof  during  a  period  of  36 
years,  which  use  had  been  exclusive,  uninterrupted,  continuous,  and 
under  a  claim  of  right  adverse  to  the  owner  of  the  fee;  and,  in  the 
alternative,  that,  if  the  contract  sued  on  was  valid,  then  the  railroad 
company  had  acquired  the  right  of  way  in  question  by  having  fully 
complied  in  all  respects  with  the  terms  of  said  contract.  This  court 
sustained  the  contention  of  the  railroad  company,  reversed  the  judg- 
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ment  of  the  circuit  court,  and  remanded  the  cause  for  a  new  trial. 
Bailway  Co.  v.  Scott,  41  U.  S.  App.  624,  23  C.  C.  A.  424,  and  77  Fed. 
726.  The  questions  presented  in  this  present  writ  appear  to  be  the 
same  as  presented  in  the  former,  with  the  exception  that,  although 
the  contract  pifovided  for  a  strip,  or  right  of  way,  100  feet  wide,  the 
railroad  company,  prior  to  1892,  only  used  and  occupied  a  strip  25 
feet  wide,  and  therefore  the  plaintiffs,  on  the  theory  that  the  contract 
was  void,  are  entitled  to  recover  all  of  the  right  of  way  in  contro- 
versy except  a  strip  25  feet  wide. 

The  record  shows  that,  to  maintain  this  contention,  the  plaintiffs 
offered  evidence  to  prove  that,  except  for  the  strip  25  feet  wide,  prior 
to  1892,  the  plaintiffs  and  their  ancestors  used,  occupied,  and  culti- 
vated the  same,  and  that  the  railroad  company  was  not  in  possession, 
and  this  evidence  was  rejected.  If  the  right  of  the  railroad  company 
to  hold  the  right  of  way  in  question  is  based  solely  upon  adverse  ust 
and  possession,  it  would  seem  that  the  evidence  offered  should  have 
been  admitted.  If,  however,  the  title  of  the  railroad  company  is 
based  upon  the  contract  a&  a  valid  executed  contract,  the  evidence  was 
properly  rejected.  The  court  held,  on  the  former  writ,  that,  if  the 
contract  was  invalid,  the  railroad  company  had  an  easement  by  ad- 
verse use  and  occupancy;  yet  it  appears  clear  that  the  court  also  de- 
cided that  the  contract  sued  on,  having  been  fully  performed  and 
executed,  was  a  valid  and  binding  contract,  and  that  thereunder  the 
railroad  company  had  acquired  full  title  to  the  right  of  way  as  speci- 
fied and  described  in  the  contract,  and  that  was,  as  admitted  by  the 
plaintiffs  in  their  original  petition,  a  strip  100  feet  wide,  50  feet  on 
each  side  of  the  center  of  the  track.  Under  this  view  of  the  case, 
and  considering,  further,  that  the  contention  of  the  plaintiffs  in  error 
that  the  strip  taken  for  the  right  of  way  was  only  25  feet  wide  is  in 
conflict  with  his  former  judicial  admissions,  we  are  of  opinion  that 
the  ruling  of  the  court  below  rejecting  the  evidence  was  correct. 

The  judgment  of  the  circuit  court  is  affirmed. 


(94  Fed.  343.) 

BBISTBRER  v.  LEE  SUM. 

(Olrcult  Oourt  of  Appeals,  Second  Circuit.    March  1,  1800.) 

No.  105. 

Malicious  Pbosecution— When  Action  Lies. 

One  who  both  makes  an  arrest,  and  originates  the  proceeding  In  which 
It  is  made,  may,  though  protected  as  to  the  arrest,  be  liable  for  malicious 
prosecution. 

Same — Probable  Cause— Malice. 

Where  defendant  put  in  motion  a  criminal  proceeding  against  plaintiff, 
a  Chinaman,  under  the  Chinese  exclusion  act,  on  the  ground  that  he  had 
not  a  certificate  of  residence  as  required  thereby,  thus  subjecting  him  to 
imprisonment  and  compelling  him  to  establish  his  Innocence,  the  only  in- 
criinlnating  circumstances  at  the  time  being  want  of  resemblance  between 
plaintiff  and  the  indistinct  photograph  attached  to  the  certificate  in  his 
possession,  and  the  existence  of  scars  on  his  face,  while  the  certificate 
Btated  that  the  person  named  in  it  had  no  physical  marks  or  peculiarities 
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for  identification,  and  the  photographer  testified  that  in  his  opinion  the 
photograph  was  one  of  plaintiff,  and  that  it  might  originally  hare  shown 
the  scars,  and  that  they  might  have  faded  oirt,  and  defendant  did  not 
attempt  to  compare  the  photograph  with  the  one  which  the  act  re- 
quired to  be  filed  in  the  oflace  of  the  collector  of  internal  revenoe,  and 
did  not  inquire  when  the  scars  were  received,  a  finding  of  want  of  proba- 
ble cause,  from  which  malice  may  be  inferred,  is  justified,  though  at  a 
subsequent  investigation,  before  trial  before  the  commissioner,  there  was 
sufficient  evidence  of  probable  cause,  in  that  plaintiff  made  contradictory 
statements  as  to  his  residence,  when  he  obtained  the  certificate,  and  as  to 
whether  he  had  the  scars  before  the  photograph  was  taken,  aiid  he  was 
found  to  be  an  Inch  taller  than  described  in  the  certificate. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

Chas.  A.  Brown,  for.plaintiff  in  error. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Oirenit  Jndgea 

WALLACE,  Circuit  Judge,  lliis  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  judgment  for  the  plaintiff  entered 
upon  a  verdict.  The  action  was  for  malicious  prosecution  and  false 
imprisonment  The  plaintiff  was  a  Chinese  laborer  employed  in  Sep- 
tember, 1897,  in  a  laundry  at  Tonawanda,  and  the  defendant  was  an 
officer  of  the  customs  at  that  place.  On  September  17,  1897,  the 
defendant  arrested  the  plaintiff,  and  took  him  before  a  United  States 
commissioner  within  the  district;  assuming  to  do  so  .conformably  to 
the  provisions  of  the  Chinese  exclusion  act.  That  act  provides  that 
all  Chinese  laborers  entitled  to  remain  in  the  United  States  shall  ap- 
ply to  the  collector  of  internal  revenue  of  their  respective  districts 
for  a  certificate  of  residence,  and  that,  if  they  shall  be  found  within 
the  United  States  without  such  cerMficate,  they  shall  be  deemed  to  be 
unlawfully  within  the  United  States,  and  may  be  arrested  by  any 
Tnited  States  customs  official,  and  taken  before  a  United  States  com- 
missioner, whose  duty  it  shall  be  to  order  that  siuch  Chinaman  be 
deported  from  the  United  States.  The  act  also  provides  that  the 
certificate  shall  contain  the  name,  age,  local  residence,  occupation, 
and  such  other  description  of  the  Chinaman  as  may  be  prescribed  by 
the  secretary  of  the  treasury.  Act  May  5, 1892  (27  Stat.  25).  The  act 
further  provides  that  any  Chinese  person  arrested  under  its  provi- 
sions shall  be  adjudged  to  be  unlawfully  within  the  United  States, 
unless  he  shall  establish  by  affirmative  proof  to  the  satisfaction  of 
such  commissioner  his  lawful  right  to  remnin  in  the  United  States. 
As  amended  by  the  act  of  November  3,  181K5,  the  act  i)rovide8  that  a 
photograph  of  the  Chinaman  shall  bo  attached  to  the  certificate,  and 
that  a  duplicate  be  attached  to  a  copy  of  the  certificate,  and  be  filed 
with  it  in  the  office  of  the  collector  issuing  the  certificate. 

About  a  week  previous  to  the  arrest  the  defendant  visited  the 
laundry  where  the  plaintiff  was  at  work,  and  asked  him  to  exhibit 
his  certificate.  The  plaintiff  did  so,  and  the  defendant  examined  it 
and  returned  it  to  the  plaintiff'.  September  17th  he  again  called 
upon  the  plaintiff,  and,  after  again  examining  the  certificate,  took  the 
plaintiff  in  custody,  and  went  with  him  before  Mr.  Collins,  his  supe^ 
rior  officer,  to  the  custom  house  in  Buffalo.     Thereafter,  by  the  direc 
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tion  of  Mr,  Collins,  the  defendant  took  the  plaintiff  before  a  United 
States  commissioner  in  Buffalo,  and  preferred  a  complaint  against 
Mm  as  a  Chinese  person  unlawfully  within  the  United  States,  and 
falsely  impersc»iating  one  to  whom  a  certificate  had  been  issued. 
The  plaintiff  was  committed  to  the  custody  of  a  United  States  mar- 
shal pending  an  examination  before  the  conmiissioner,  and  after  an 
examination  was  discharged  by  the  commissioner. 

Error  is  assigned  of  the  refusals  of  the  trial  judge  (1)  to  direct  a 
verdict  for  the  defendant  upon  the  cause  of  action  for  malicious  prose- 
cution; (2)  to  instruct  the  jury  that  the  plaintiff  had  failed  to  estab- 
lish a  want  of  probable  cause  for  commencing  the  prosiecution;  and 
(3)  to  direct  a  verdict  for  the  defendant  upon  the  ground  that  the 
plaintiff  had  failed  to  establish  a  cause  of  action  either  for  malicious 
prosecuticm  or  for  false  imprisonment. 

It  appeared  in  evidence  upon  the  trial  that  the  certificate  produced 
to  the  defendant  by  the  plaintiff  was  issued  by  the  collector  of  the 
Third  internal  revenue  district,  at  New  York  City,  March  31,  1894, 
and,  among  other  things,  recited  that  the  residence  of  the  applicant 
was  at  138  Mott  street.  New  York,  that  his  height  was  five  feet  two 
inches,  and  that  he  was  without  physical  marks  or  peculiarities  for 
identification.  The  photograph  was  indistinct  The  plaintiff  had 
several  scars  upon  his  face,  but  the  photograph  did  not  exhibit  any. 

When  the  defendant  took  the  plaintiff  before  Mr.  Collins  at  the 
custom  house,  the  latter  called  in  the  immigration  commissioner 
of  the  port  and  a  Chinese  interpreter;  and  the  two  ofBcers  ques- 
tioned the  plaintiff,  to  ascertain  whether  he  was  the  person  named  in 
the  certificate.  In  answer  to  their  questions  he  made  contradictory 
statements;  saying  at  one  time  that  when  he  obtained  his  certificate 
he  lived  on  Pell  street,  in  New  York,  and  at  another  that  he  lived  on 
Mott  street,  and  stating  at  one  time  that  the  scars  were  upon  hia 
face  before  he  obtained  the  certificate,  and  at  another  that  they  were 
not  Upon  measuring  him  he  was  found  to  be  five  feet  three  inches 
in  height,  instead  of  five  feet  two  inches,  as  stated  in  the  certificate. 
It  was  after  this  examination  that  Mr.  Collins  directed  the  defendant 
to  take  the  plaintiff  before  the  commissioner  and  make  the  charge 
against  him.  The  commissioner  discharged  the  plaintiff,  after  the 
examination  before  him,  upon  the  testimony  of  a  photographer,  who 
stated  that  in  his  opinion  the  photograph  was  a  photograph  of  the 
plaintiff,  and  that  it  might  originally  have  shown  the  scars  upon  his 
face,  but  that  it  was  indistinct  and  they  might  have  faded  out. 

It  further  appeared  that  the  defendant  did  not  communicate  with 
the  collector  at  New  York  City,  or  attempt  to  compare  the  photo- 
graph attached  to  the  certificate  with  the  duplicate  filed  with  that  offi- 
cer. Evidence  was  also  introduced  on  behalf  of  the  plaintiff  tending 
to  prove  that  he  came  to  this  country  in  1890,  and  lived  in  Mott  street, 
New  York  City,  when  he  obtained  his  certificate.  He  testified  that 
the  scars  were  upon  his  face  before  he  got  his  certificate. 

If  it  be  assumed  that  by  the  provisions  of  the  Chinese  exclusion 
act  the  defendant  was  authorized  to  take  the  plaintiff  into  custody 
without  criminal  process,  nevertheless  the  trial  judge  would  not 
have  been  justified  in  taking  the  whole  case  from  the  jury  if  a  cause 
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of  action  for  malicious  prosecution  had  been  established  by  the  evi- 
dence. The  action  for  false  imprisonment  does  not  lie  for  an  arrest 
made  by  an  authorized  officer  upon  criminal  process  regular  upon 
its  face,  and  issued  by  a  magistrate  haying  jurisdiction.  Whitten  v. 
Bennett,  30  0.  0.  A.  140,  86  Fed.  405;  Carman  v.  Emerson,  18  C.  C. 
A.  38,  71  Fed.  264;  Marks  v.  Townsend,  97  N.  Y.  590.  If  the  act  of 
congress  authorizes  an  arrest  without  process,  the  officer  who  makes 
it  is  as  fully  protected  as  he  would  be  if  he  made  the  arrest  under 
valid  process.  But  an  officer  who  makes  an  arrest  under  valid  pro- 
cess, if  he  is  also  the  complainant  or  the  person  who  originates  the 
proceeding,  does  so  at  the  risk  of  an  action  for  damages  if  he  acts 
maliciously  and  without  probable  cause.  He  is  no  more  shielded  by 
his  process  or  his  official  capacity  than  any  other  i>erson  instituting 
a  groundless  and  malicious  charge  would  be.  Hie  real  inquiry  con- 
sequently is  whether  the  facts  proved  justified  a  recovery  for  mali- 
cious prosecution.  If  tiiey  did,  the  plaintiff  was  entitled  to  a  verdict, 
notwithstanding  he  might  not  have  been  entitled  to  one  upon  the 
cause  of  action  for  false  imprisonment. 

When  the  defendant  took  tiie  plaintiff  into  custody  there  were  but 
two  incriminating  circumstancesi  against  the  plaintiff.  These  were 
the  want  of  resemblance  between  the  plaintiff  and  the  photograph, 
and  the  existence  of  scars  upon  his  face,  while  the  certificate  stated 
that  the  person  named  in  it  had  no  physical  marks  or  peculiarities 
for  identification.  According  to  the  evidence  of  the  photographer, 
the  photograph  was  a  reasonably  correct  picture  of  the  plaintiff;  and, 
in  view  of  its  indistinctness,  the  absence  of  any  appearance  of  scars 
did  not  seriously  impeach  its  authenticity.  The  first  incriminating 
circumstance  was  therefore  of  little  significance.  If  the  plaintiff  did 
not  receive  the  wounds  until  after  he  had  obtained  his  certificate, 
the  second  incriminating  circumstance  ^as  of  no  weight  The  de- 
fendant did  not  inquire  of  the  plaintiff,  or  endeavor  otherwise  to 
ascertain,  when  they  were  received.  And,  if  the  scars  were  on  the 
plaintiff's  face  when  he  applied  for  the  certificate,  the  collector  might 
not  have  noticed  them,  or  thought  them  sufficientiy  conspicuous  to  be 
noted  in  the  certificate.  Thus,  in  any  view,  the  second  incriminating 
circumstance  was  of  no  more  value  than  the  first  With  no  other  evi- 
dential facts  that  the  plaintiff  was  an  offender,  a  just  consideration 
for  his  rights  demanded  some  effort  by  the  defendant  to  verify  his 
suspicions.  It  must  be  presumed  that  a  duplicate  of  the  photograph 
was  on  file  with  a  copy  of  the  certificate  with  the  collector  at  New 
York;  yet  the  defendant  did  not  attempt  to  procure  a  comparison  of 
the  two.  Nor,  so  far  as  appears,  did  he  make  the  slightest  effort  to 
get  information  about  the  antecedents  of  the  plaintiff.  We  cannot 
doubt  that  the  case  justified  the  conclusion  that  the  defendant  acted 
hastily  and  overzealously  in  making  the  arrest,  and  allowed  his  sus- 
picion to  overmaster  the  discretion  and  judgment  which  he  ought  to 
have  exercised. 

After  the  investigation  made  a^  the  custom  house  by  Mr.  Collins  and 
the  immigration  commissioner,  there  was  sufficient  evidence  of  prob- 
able cause,  because  the  contradictory  statements  of  the  plaintiff,  and 
the  discrepancy  between  his  height  and  that  given  in  the  certificate, 
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were  facts  then  developed  of  a  sufficiently  incriminating  nature  to 
warrant  a  judicial  inyestigation.  But  the  defendant  was  responsible 
for  the  arrest,  and  for  putting  in  motion  the  criminal  proceeding 
which  subjected  the  plaintiff  to  imprisonment  and  compelled  him  to 
establish  his  innocence;  and  he  cannot  escape  the  consequences  be- 
cause, as  it  turned  out,  there  was  a  stronger  case  against  the  plain- 
tiff when  he  was  put  on  trial  before  the  commissioner  than  there  was 
when  the  proceedings  were  initiated. 

In  an  action  for  malicious  prosecution  the  jury  are  at  liberty  to 
infer  malice  from  facts  that  establish  want  of  probable  cause.  It  was 
not  necessary,  therefore,  for  the  plaintiff  to  prove  that  the  defendant 
was  actuated  by  any  personal  ill  will  towards  him  in  instituting  the 
criminal  proceeding. 

We  conclude  that  the  evidence  justified  the  jury  in  finding  want 
of  probable  cause,  and  authorized  them  to  infer  malice;  and,  it 
having  been  shown  that  the  criminal  charge  against  the  plaintiff  had 
terminated  by  his  acquittal,  all  the  elements  of  the  cause  of  action  for 
malicious  prosecution  were  complete.  It  follows  that  there  was  no 
error  in  the  rulings  of  the  trial  judge. 

The  trial  judge,  in  ruling  as  he  did,  expressed  the  opinion  that  the 
question  of  probable  cause  was  one  for  the  jury.  When  facts  are 
undisputed,  and  but  one  inference  can  be  drawn  from  them,  that 
question  is  one  of  law  for  the  court.  It  may  be  that  the  photograph 
which  was  in  evidence  sufficiently  demonstrated  that  the  plaintiff  was 
not  its  subject  to  authorize  the  jury  to  disregard  the  testimony  of  the 
photographer,  and  prefer  their  own  judgment  to  his  opinion.  In 
that  view,  the  question  of  probable  cause  may  have  been  one  to  be 
submitted  to  the  jury  under  proper  instructions,  and  this  was  prob- 
ably what  the  trial  judge  meant.  However  this  may  be,  the  ruling 
was  right.  A  correct  ruling  is  never  vitiated  because  a  wrong  reason 
may  be  assigned. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


(94  Fed.  847.) 

BREWER  V.  PENN  MUT.  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    April  10,  1899.) 

No.  1,141. 

Mortgages— Option  to  Declabb  Debt  Due  on  Default— Right  to  Sub  at 
Law  on  Notes. 

Notes,  and  a  mortgage  securing  the  same,  executed  at  the  same  time, 
constitute  a  single  contract,  and  a  provision  of  the  mortgage  that,  on  the 
failure  of  the  maker  to  perform  any  agreement  contained  in  either  the 
notes  or  mortgage,  the  entire  debt  may  he  collected,  gives  the  holder  the 
right,  on  default  in  the  payment  of  interest,  to  declare  the  notes  due  for 
all  purposes,  and  to  collect  them  by  suit  in  the  ordinary  form,  as  well  as 
by  foreclosure. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

The  Penn  Mutual  Life  Insurance  Company,  the  defendant  in  error,  brought 
a  suit  against  Benn  Brewer,  the  plaintiff  in  error,  to  recover  a  balance  due  on 
36  C.C.A.-10' 
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a  note  for  120,000,  which  remained  unpaid  after  c^taia  forecloaiire  proceedings 
had  been  taken  under  a  deed  of  trust  which  waa  given  to  secure  the  payment 
of  the  note.  The  ndte  and  deed  of  trust  were  executed  on  January  23,  IWO, 
and  the  note  was  made  payable  in  five  years,  with  interest  at  the  rate  of  ^ 
per  cent.,  which  was  payable  half-yearly  until  the  note  was  satisfled.  On  May 
28,  1895,  the  payment  of  the  note  was  extended  by  a  written  agreement  until 
January  23.  1900,  and  the  interest  was  reduced  to  6  per  cent,  on  condition  that 
certain  third  parties  who  had  acquired  an  undivided  one-half  interest  in  tbe 
mortgaged  property  would  assume  the  payment  of  the  note,  and  on  the  further 
condition  that  the  interest  on  the  note  should  be  paid  half-yearly,  as  before, 
and  that  $1,000  of  the  principal  should  be  paid  each  year,  beginning  said  pay- 
ments on  January  23,  1897,  until  January  23,  1900,  at  which  latter  date  the 
whole  of  said  note  was  to  be  paid.  A  default  was  made  in  the  payment  of 
the  interest  which  became  due  on  January  23,  1897,  and  thereafter,  on  April 
13,  1897,  the  holder  of  the  note  declared  the  whole  debt  due.  pursuant  to  a  pra- 
vision  in  the  deed  of  trust  or  mortgage  securing  the  note,  which  provided  **that 
if  default  be  made  in  the  payment  of  any  one  of  the  said  interest  notes  at  the 
time  and  place  therein  specified,  or  ♦  ♦  ♦  in  the  payment  of  said  principal 
note  at  its  maturity,  or  If  said  party  of  the  first  part,  his  heirs  ♦  ♦  •  or 
assigns,  shall  fail  to  perform,  fulfill,  and  keep  all  and  singular  tbe  corenanta, 
conditions,  stipulations,  and  agreements  herein  or  in  said  notes  contained, 
♦  ♦  ♦  then,  and  in  either  such  case,  the  said  principal  sum  of  twenty  thoa- 
sand  dollars  and  all  arrearages  of  interest  may  be  collected  at  any  time  after 
ten  days*  notice,  without  any  relief  from  any  valuation,  appraisement,  or  ex- 
emption laws."  A  sale  was  made  by  the  trustee  in  the  moi^gage  in  the  BX>nth 
of  June,  1897,  for  the  purpose  of  satisfying  the  amount  due  on  the  note,  which 
left  a  balance  due  thereon  of  $8,329,  for  which  snm  the  present  suit  was  brought 
To  a  complaint  alleging,  in  substance,  the  foregoing  facts,  the  defendant  below 
demurrpd,  upon  the  ground  that  the  debt  sued  for  was  not  due,  and  that  tbe 
action  was  prematurely  brought.  The  demurrer  was  overruled.  The  case  was 
subsequently  tried  before  the  court  without  the  intervention  of  a  jury,  and  a 
judgment  was  entered  in  favor  of  the  plaintiff  below  for  the  amount  claimed 
in  its  petition,  whereupon  the  defendant  below  brou^t  the  case  to  this  court 
by  a  writ  of  error. 

Charles  D.  Hayt,  for  plaintiff  in  error. 
W.  C.  Kingsley,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Qrcuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  ease  as  above,  deliv- 
ei;ed  the  oi)inion  of  the  court. 

By  the  terms  of  the  principal  note,  the  defendant  below  prom- 
ised to  pay  ^interest  at  six  and  one-half  per  cent,  per  annum  from 
maturity  until  paid,"  the  same  to  be  paid  half-yearly.  The  deed 
of  trust  contained  a  provision,  above  quoted,  that,  if  the  defend- 
ant failed  to  perform  any  agreement  "in  said  notes  contained,"  the 
principal  sum  named  in  the  note  and  all  arrears  of  interest  ^'may 
be  collected  at  any  time  after  ten  days'  notice";  and  the  extension 
agreement  of  May  28,  1895,  continued  these  stipulations  in  force 
by  providing  "that  nothing  herein  shall  in  any  wise  or  manner  in- 
terfere with  or  modify  any  of  the  covenants  or  conditions  which 
are  contained  in  the  trust  deed  heretofore  given  by  the  said  Brewer 
for  the  security  of  the  said  loan,  except  as  to  tbe  time  of  pay- 
ment of  the  same  and  interest  thereon,  as  hereinbefore  provided^* 
The  case  made  by  the  plaintiff  in  its  petition  is  thus  brought  with- 
in the  exact  language  of  the  several  stipulations  aforesaid,  the 
defendant  having  failed  to  pay  the  interest  due  on  January  23, 
1897,  which  was  agreed  to  be  paid  in  the  principal  note,  and  10 
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days'  notice  having  been  given  by  the  plaintiff,  after  said  default, 
of  its  intention  to  collect  all  that  was  due.  The  only  question, 
therefore,  which  requires  consideration,  is  whether  the  agreement 
contained  in  the  deed  of  trust  that,  in  case  of  any  default,  the 
whole  amount  due  on  the  notes  might  be  collected  after  10  days' 
notice,  should  be  construed  as  an  agreement  that  it  might  be  col- 
lected by  foreclosure  proceedings  only,  or  as  an  agreement  that 
it  might  be  collected  by  any  appropriate  form  of  procedure  which 
the  noteholder  elected  to  pursue.  This  question  has  given  rise  to 
some  conflict  of  opinion.  It  was  early  held  in  this  circuit  by  the 
then  Circuit  Judge,  now  Mr.  Justice,  Brewer,  that,  where  notes 
and  a  deed  of  trust  securing  the  same  are  executed  at  the  same 
time,  they  should  be  regarded  as  one  instrument,  and  read  to- 
gether, and  that,  if  a  deed  of  trust  contains  a  provision  giving 
the  holder  an  option  in  a  certain  event  to  declare  the  notes  due 
in  advance  of  the  time  specified  on  their  face,  such  option,  when 
lawfully  exercised  in  the  mode  provided,  should  be  regarded  as 
rendering  them  due  for  all  purposes,  and  not  merely  for  the  pur- 
pose of  a  foreclosure.  Manufacturing  Co.  v.  Howard,  28  Fed.  741. 
Since  this  decision  it  has  been  very  generally  regarded  as  estab- 
lishing the  rule  in  this  circuit,  the  question  being  one  of  general 
law.  Decisions  in  accordance  with  the  views  expressed  in  Manu- 
facturing Co.  V.  Howard  have  been  made  in  the  following  cases: 
Chambers  v.  Marks,  93  Ala.  412,  ^  South.  74;  Noell  v.  Gaines,  68 
Mo.  649, — while  views  at  variance  therewith  are  to  be  found  in  the 
following  cases:  White  v.  Miller,  52  Minn.  367,  54  N.  W.  736;  Mc- 
Clelland V.  Bishop,  42  Ohio  St.  113;  O wings  v.  McKenzie,  133  Mo. 
323,  33  a  W.  802.  It  would  serve  no  useful  purpose  to  add  to 
what  has  already  been  said  on  the  question  at  issue  in  the  cases 
above  cited,  and  we  shall  refrain  from  doing  so.  In  the  case  at 
bar  the  controversy  is  between  the  original  parties  to  the  note  and 
deed  of  trust,  the  question  as  to  the  rights  of  indorsers  in  such 
cases,  whatever  the  same  may  be,  being  in  no  wise  involved.  We 
accordingly  adhere  to  the  rule  which  has  heretofore  obtained  in 
this  circuit,  holding  in  the  present  case  that  the  right  to  collect 
the  note  which  was  given  to  the  mortgagee  by  the  terms  of  the 
mortgage  in  question  in  case  the  mortgagor  made  default  in  pay- 
ing the  interest  thereon  when  it  became  due  was  a  right  to  collect 
it  by  suit  in  the  ordinary  form,  as  well  as  by  proceedings  in  fore- 
closure. Such  was  the  view  of  the  circuit  court,  and  its  judgment 
is  hereby  affirmed. 
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(94  Fed.  349.) 

RAND  et  al.  v.  COLUMBIA  NAT.  BANK  OF  TAOOMA.  WASH.,  et  aL 

RAND  V.  TILLINGHAST. 

(Circuit  Court  of  Appeals,  Eiglitli  Circuit.     April  17,  1809.) 

Nos.  1,151,  1,152. 

National  Banks— Stockholders— Estoppel  to  Deny  Liability  for  Assess- 
ment. 

Subsci'ibei*8  to  the  capital  stock  of  a  national  bank  previously  organized 
and  carrying  on  business,  who  accepted  certiticates  of  stock  representing 
a  portion  of  the  original  capital  stock,  obtained  by  the  bank  in  some  man- 
ner from  the  former  holders,  are  estopped,  after  the  lapse  of  five  years, 
during  which  they  retained  the  stock,  received  two  dividends,  and  paid 
one  assessment  thereon,  to  deny  that  they  are  stockholders,  in  a  suit  by 
tlie  receiver  to  collect  a  further  assessment,  on  the  bank's  insolvency,  on 
the  ground  that  they  supposed  they  were  purchasing  a  part  of  an  issue 
of  increased  stock  which  the  bank  had  voted  to  issue,  but  the  issuance  of 
which  had  not  then  been  authorized  by  the  comptroller. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

A.  B.  Jackson,  for  appellants' and  plaintiff  in  error. 
Phillip  Tillinghast,  for  appellees  and  defendant  in  error. 

Before  C.VLDWELL,  S-VNBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  These  are  two  suits,  one  in  equity  and 
one  at  law,  which  grew  out  of  the  same  transaction,  and  Were  tried 
together,  and  may  therefore  be  disposed  of  by  a  single  opinion,  as 
they  were  by  the  trial  court.  87  Fed.  520.  In  case^o.  1,151,  Alonzo 
T.  Rand,  Rufus  R.  Rand,  and  Kate  Ogle,  the  appellants,  sought  to 
obtain  a  decree  adjudging  that  they  were  not  stockholders  of  the 
Columbia  National  Bank  of  Tacoma,  Wash.,  hereafter  termed  the 
"Bank,"  and  an  injunction  restraining  the  prosecution  of  certain 
suits  at  law  which  had  been  brought  against  them  by  Phillip  Tilling- 
hast, the  receiver  of  said  bank,  to  recover  a  certain  assessment  which 
had  been  levied  against  them  as  stockholders  therein,  the  bank  hav- 
ing become  insolvent.  Case  No.  1,152,  on  the  other  hand,  is  an  ac- 
tion at  law,  which  was  brought  by  Tillinghast  against  Rufus  R.  Rand 
to  recover  an  assessment  which  was  levied  against  him,  and  is  one 
of  the  actions  at  law  the  prosecution  of  which  the  appellants,  in  case 
No.  1,151,  sought  to  restrain.  The  law  case  was  tried  without  the 
intervention  of  a  jury,  in  connection  with  the  equity  case,  and  the 
court  made  a  special  finding  of  the  facts,  which  must  be  accepteil 
as  conclusive.  From  this  finding  it  appears,  in  substance,  that  on 
July  13,  1892,  the  Columbia  National  Bank  was  a  duly-organized 
national  bank,  having  a  capital  stock  of  f200,000,  which  had  been 
subscribed,  and  the  amount  thereof  duly  paid  in;  that  on  the  pre- 
ceding 12th  day  of  January,  1892,  the  stockholders  of  said  bank 
had  passed  a  resolution  to  increase  the  capital  stock  of  the  bank  from 
1200,000  to  f500,000,  and  had  provided  in  the  resolution  that,  as 
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new  capital  was  paid  in  to  the  amount  of  f  50,000  or  more,  the  iM*e8i- 
dent  or  cashier  be  authorized  to  certify  the  fact  to  the  comptroller 
of  the  currency,  and  to  continue  to  so  certify  until  |300,000  had 
been  paid;  that  on  July  18,  1892,  Alonzo  T.  Rand,  the  plaintiff  in 
error,  was  in  Tacoma,  and  while  there  was  solicited  to  become  a  sub- 
scriber to  the  stock  of  the  bank,  and  was  at  the  same  time  informed 
by  an  officer  of  the  bank,  either  its  president,  vice  president,  or  cash- 
ier, that  they  were  increasing  the  stock  of  the  bank,  and  would  like 
to  have  him  become  a  subscriber,  and  that  he  subsequently  signed 
three  subscription  papers,  two  of  the  same  being  for  50  shares  each, 
and  one  for  100  shares,  which  subscriptions  did  not  express  on 
their  face  whether  the  stock  to  be  delivered  to  the  subscriber  in  pur- 
suance thereof  should  be  old  stock,  forming  a  part  of  the  original 
capital  of  the  bank,  or  whether  it  should  be  new  stock,  forming  a 
part  of  the  increase,  which  had  not  at  that  time  been  authorized  by 
the  comptroller,  no  certificate  having  been  made  that  any  portion 
of  the  increased  capital  had  been  paid  in.  The  trial  court  further 
found  that  four  stock  certificates  were  issued  by  the  bank  on  July 
18,  1892,  one  being  in  favor  of  A.  T.  Rand,  and  the  others  in  favor 
of  Rufus  R.  Rand,  Kate  Ogle,  and  H.  W.  Brown,  respectively,  each 
of  which  certificates  was  in  the  following  form,  except  as  to  the  num- 
ber of  the  certificate  and  the  name  of  the  shareholder: 
•*No.  147.  Fifty  Shares. 

"State  of  Washington.    Columbia  Nationail  B&jik  of  Tacoma,  Washington. 
"Capital  Stock,  $200,000. 

**Thi8  certifies  that  A.  T.  Rand  is  the  owner  of  fifty  shares,  of  one  hundred 
dollars  each,  in  the  capital  stock  of  the  Columbia  National  Bank  of  Tacoma, 
Washington,  transferable  only  on  the  books  of  the  bank,  in  person  or  by  attor- 
ney, upon  the  surrender  of  this  certificate. 

**Tacoma,  July  19,  1882.  N.  B.  Dolson,  Cashier. 

"W.  G.  Peters.  Vice  President." 

That,  at  the  time  these  certificates  were  issued,  the  bank  was  in  the 
habit  of  issuing  other  certificates  of  stock,  representing  new  capital, 
which  expressed  on  their  face  that  they  were  for  a  part  of  the  "in- 
creased capital,"  and  did  not  show  the  amount  of  the  capital  of 
the  bank;  that  the  several  persons  to  whom  the  certificates  afore- 
said were  issued,  to  wit,  A.  T.  Rand,  R.  R.  Rand,  and  Kate  Ogle, 
each  accepted  and  paid  for  the  stock  so  issued  to  them  at  the  rate  of 
|101  per  share,  and  subsequently  received  two  dividends  thereon 
of  4  per  cent,  each,  and  also  paid  an  assessment  thereon,  which  was 
levied  by  the  bank  as  late  as  August  10,  1895.  The  trial  court 
also  found  that  neither  of  the  persons  to  whom  the  aforesaid  certifi- 
cates were  issued  were  at  all  solicitous  whether  they  received  old 
stock  or  a  part  of  the  increased  stock,  and  that  this  was  not  a  mate- 
rial fact  inducing  the  aforesaid  subscriptions.  In  view  of  the  afore- 
said findings,  the  trial  court  further  inferred  that  the  stock  which 
was  issued  to  the  several  appellants  on  July  19,  1892,  was  a  part  of 
the  old  stock  which  had  been  acquired  by  the  bank  from  some  of  its 
original  shareholders,  or  in  some  other  lawful  manner,  and  that  it 
was  not  a  part  of  the  proposed  new  issue.  This  seems  to  have  been 
a  reasonable  deduction,  in  view  of  the  fact  that  on  July  19,  1892,  no 
authority  had  been  obtained  to  issue  any  of  the  new  stock;  also  in 


Digiti 


zed  by  Google 


294  86  C.  C.  A.  REPORTS. 

view  of  the  fact  that  the  form  of  the  certificates  which  were  issued  to 
the  appellants  indicate  that  it  was  a  part  of  the  original  capital,  and 
that  the  bank  was  in  the  habit  of  issuing  certificates  in  a  different 
form,  representing  the  increased  or  new  capital.  But  whether  the 
inference  thus  drawn  was  reasonable  or  otherwise  is  now  immaterial, 
since  it  was  essentially  an  inference  of  fact,  and  the  conclusion 
reached  by  the  trial  judge  is  not  open  to  contradiction,  there  being 
abundant  evidence  to  support  it. 

This  leaves  for  consideration  by  this  court  but  a  single  question, 
namely,  whether  the  receipt  by  the  appellants  of  the  stock  in  ques- 
tion without  objection  on  their  part,  and  the  acceptance  of  two  divi- 
dends thereon,  and  the  payment  of  the  assessment  which  was  levied 
on  them  as  shareholders  on  August  10,  1895,  estops  them  from  deny- 
ing that  they  are  stockholders  in  a  suit  brought  by  the  receiver  to  re- 
cover an  additional  assessment.  The  trial  court  decided  this  ques- 
tion in  the  aflftrmative,  and  we  are  of  opinion  that  such  decision  was 
clearly  right.  The  fact,  if  it  be  a  fact,  that  the  appellants  supposed 
that  they  were  receiving  a  part  of  the  increased  stock,  instead  of  cer- 
tificates representing  a  part  of  the  original  capital,  will  not  authorize 
them  to  deny  their  liability  as  stockholders  after  the  lapse  of  five 
years;  they  having  in  the  meantime  exercised  all  the  rights  of  share- 
holders, and  accepted  all  the  benefits  fiowing  from  that  relation. 
This  is  especially  true  so  far  as  the  receiver  is  concerned,  who  is 
vested  with  all  the  rights  of  creditors  of  the  insolvent  bank.  Scott 
V.  Latimer,  60  U.  &  App.  720,  33  C.  C.  A.  1,  and  89  Fed.  843,  855,  and 
cases  there  cited;  Bank  v.  Newbegin,  40  U.  S.  App.  1-10,  20  C.  G  A. 
339,  and  74  Fed.  135. 

Having  reached  the  conclusion  last  announced,  it  is  wholly  un- 
necessary to  consider  what  might  be  the  rights  of  the  appellants  if 
they  in  fact  held  a  portion  of  the  increased  or  new  stock.  That  \&  a 
question  which  has  been  twice  considered  by  the  circuit  court  of  ap- 
peals for  the  Ninth  circuit  in  parallel  cases,  and  the  conclusion 
reached  on  both  occasions  was  at  variance  with  the  position  taken  by 
counsel  for  the  appellants.  Bank  v.  Mathews,  29  C.  C.  A.  491,  ^ 
Fed.  934,  and  Brown  v.  Tfilinghast,  35  C.  C.  A.  323, 93  Fed.  326.  The 
decree  in  the  equity  case  and  the  judgment  in  the  law  case  are  each 
affirmed. 


m  Fed.  361.) 

TOWER  V.  EAGLE  PENCIL  00, 

(Circuit  Court  of  Appeals,  Second  Circuit    April  4,  18890 

No.  132. 

PATEHTS—VALIDrrr  AND  INFRINGEMENT. 

The  Tower  patent.  No.  8784223,  for  a  penholder  with  a  layer  of  cortc, 
caUed  a  "sleeye,"  at  its  lower  end,  to  form  a  cushion  (supposed  to  be  anti- 
nervous),  construed,  and  held  not  infringed. 

Appeal  from  the  Circuit  Conrt  of  the  United  States  for  the  Sonthem 
District  of  New  York. 
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This  was  a  suit  in  equity  by  Levi  L.  Tower  against  the  Eagle  Pea- 
cil  Company  for  alleged  rnfringement  of  a  patent  for  an  improved  pen- 
holder. The  circuit  court  held  that  the  patent  was  valid  and  in- 
fringed, and  acc«*dingly  entered  a. decree  for  the  complainant  90 
Fed.  662.    From  this  decree  the  defendant  has  appealed. 

Marcellua  Bailey,  for  appellant 
W.  S.  Ix^an,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SfflPMAN,  Circuit  Judges. 

WALLiVCE,  Circuit  Judge.  Error  is  assigned  upon  this  appeal  of 
the  decree  of  the  court  below  adjudging  the  validity,  and  the  infringe- 
ment by  the  defendant,  of  letters  patent  No.  378,223,  dated  February 
21, 1888,  gianted  to  Levi  L.  Tower  for  a  penholder. 

The  invention  described  and  claimed  in  the  patent  consists  in  the 
means  whereby  the  ordinary  penholder  is  provided  at  the  pen  end 
with  a  layer  of  cork,  called  a  "sleeve";  the  object  being  to  form  a 
cushion  (supposed  to  be  antinervous)  for  the  part  held  by  the  fingers 
and  thumb  in  writing.  Cork  and  various  antinervous  materials  had 
been  used  for  penholders;  and  the  materials,  except  cork,  had  been 
used  in  the  form  of  a  thin  sleeve  upon  the  penholder  to  form  a  cushion 
for  the  fingers.  The  penholder  of  the  British  patent  to  Welch,  of 
1857,  was  of  wood,  surrounded  by  a  metal  tube  at  the  pen  end,  and 
having  a  sleeve  of  rubber,  velvet,  leather,  cloth,  "or  any  other  soft 
and  flexible  material,"  as  the  cushion.  The  penholder  of  the  patent 
to  Rodrigue  was  of  wood,  and  had  a  rubber  sleeve  at  the  pen  end  for 
the  cushion,  which  surrounded  the  tenon,  and  formed  a  square  joint 
with  the  body  of  the  holder  at  the  shoulder  of  the  tenon.  As  no 
tenon  was  used  in  the  Welch  penholder,  the  sleeve  projected  beyond 
the  line  of  the  rest  of  the  penholder;  making  the  holder  thicker  at 
the  pen  end  than  above.  The  Rodrigue  sleeve  did  not  project,  but 
was  on  a  line  with  the  rest  of  the  penholder,  because  he  placed  his 
sleeve  directly  upon  the  tenon,  without  interposing  the  metal  re- 
enforce  tube  of  Welch.  Cork  being  a  more  fragile  material  than  rub- 
ber, leather,  or  other  antinervous  cushions,  T^wer,  the  patentee  of 
the  present  invention,  thought  it  desirable  not  only  to  use  a  re-en- 
force tube,  but  also  to  protect  his  sleeve  from  abrasion  at  both  its 
lower  and  upper  ends.  H^  constructed  his  i)enholder  like  that  of 
Rodrigue,  substituting  cork  for  rubber,  interposing  the  re-enforce 
tube,  and  introducing  special  means  for  protecting  the  sleeve  at  each 
end.  The  means  he  adopted  for  doing  this  were  modifications  of 
those  of  Welch  and  Rodrigue.  He  employed  the  metal  tube  of  Welch, 
and  the  tenon  of  Rodrigue,  and  surrounded  the  tube  with  a  cork  sleeve, 
as  Welch  had  done  with  a  vdvet  or  leather  sleeve;  but  he  made  his 
tube  with  projecti<His  at  the  pen  end,  and  at  the  other  end,  instead  of 
using  the  shoulder  of  Rodrigue,  he  made  a  peculiar  joint,  by  making 
an  annular  recess  in  the  shoulder,  and  forming  his  sleeve  to  corre- 
spond. He  also  used  a  slotted  tenon,  but  this  feature  was  not  new, 
and  does  not  enter  into  the  invention  claimed.  The  means  of  housing 
the  cork  sleeve,  and  protecting  it  from  abrasion  at  the  ends,  are  de- 
scribed in  the  specification  as  follows} 
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"A  represents  the  main -or  body  portion  of  the  holder,  constructed  of  wood 
or  other  desired  material,  and  provided  at  the  lower  end  with  a  round  tenon, 
B,  having  a  longitudinal  slit,  C,  and  an  annular  groove  or  short  conical  socket, 
D,  formed  in  the  body  portion,  A,  at  the  intersection  of  the  said  tenon,  B, 
with  the  body.  A,  as  shown.  Now,  I  provide  this  tenon,  B,  with  a  sleeve,  K, 
formed  of  cork,  having  its  upper  end,  F,  conical,  and  fitted  into  the  annular 
conical  groove,  D,  whereby  the  thin,  edge-like  portion  of  the  cork  at  this  end 
of  the  sleeve  is  protected  by  the  harder  covering  portion  of  wood  forming  such 
Joint,  as  shown  in  Fig.  2.    In  order  that  the  sleeve,  E,  of  cork,  may  be  pro- 


tected from  abrasion  when  Inserting  the  pen,  P,  in  position  in  the  holder,  I 
provide  a  metal  re-enforcement  tube,  H,  which  fits  snugly  upon  the  slotted 
t^on,  B,  and  within  the  longitudinal  opening  formed  through  the  said  cork 
sleeve,  E,  and  has  its  lower  end  portion  formed  into  a  series  of  radial  points, 
L,  which  are  turned  outward  over  and  upon  the  lower  end  of  the  cork  sleeve, 
whereby  the  rigidity  of  the  pen  is  secured  within  the  cork  sleeve,  and  the  lia- 
bility of  its  being  broken  is  greatly  diminished,  as  it  is  protected  by  the  points, 
L." 

The  patentee  then  inserts  in  his  specification  the  following  dis- 
claimer: 

"I  do  not  claim  cork,  or  any  other  material,  but  limit  my  invention  to  the 
novel  construction  of  the  thin  cork  sleeve,  re-enforced  with  a  metal  tube,  and 
protected  from  abrasion  at  the  ends,  as  set  forth.'* 
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The  claim  is  as  follows:  • 

"A  penholder  consisting  of  the  body  portion,  A,  provided  with  a  tenon,  B. 
having  an  annular  socket  or  groove,  D,  provided  with  a  cork  sleeve,  E,  one 
end  of  which  is  fitted  within  the  said  groove,  and  its  opposite  end  portion  pro- 
vided with  a  re-enforce  metal  tube,  H,  having  a  series  of  points,  L,  which 
contact  with  the  end  of  the  said  sleeve,  as  shown;  all  being  constructed  and 
arranged  substantially  as  described." 

We  agree  with  the  court  below  that  while  the  mere  substitutioa 
of  cork  for  rubber,  leather,  velvet,  or  other  "antinervous"  material, 
would  not,  in  view  of  the  prior  use  of  cork  for  penholders,  be  suffi- 
cient to  support  the  patent,  there  was  patentable  novelty  in  the  means 
devised  to  strengthen  and  protect  the  new  material  so  as  to  adapt  it 
to  practical  and  satisfactory  use  as  a  cushioiL  It  required  but  slight 
modifications  of  existing  penholders  to  devise  these  means,  yet  we 
cannot  say  that  they  were  obvious  changes,  which  could  have  been  sup- 
plied without  the  exercise  of  any  inv.entive  thought. 

We  cannot  agree  with  the  court  below  that  the  penholder  of  the 
defendant  is  an  infringement  of  the  patent.  It  would  be  if  it  did  not 
dispen^^e  with  the  peculiar  joint  between  the  sleeve  and  the  body 
of  the  holder,  which,  by  the  specification  and  the  terms  of  the  claim, 
must  be  regarded  as  an  essential  feature  of  the  patented  invention. 
While  the  defendant's  penholder  does  not  have  the  series  of  radial 
points  (forming  practically  a  shoulder)  at  the  lower  end  of  the  metal 
tube,  it  has  a  projecting  flange  or  shoulder  at  that  place  which  pro- 
tects the  sleeve  from  abrasion.  In  both,  the  devices  perform  the  same 
office  in  the  same  way,  and  thus  in  every  sense  one  is  an  equivalent 
for  the  other.  The  two  penholders  are  differentiated,  however,  by  the 
different  means  for  housing  and  protecting  the  sleeve  at  its  upper 
end.  The  means  pointed  out  in  the  specification  are  an  annular 
groove  or  short  conical  socket  in  the  body  of  the  penholder  at  the 
intersection  of  the  tenon,  and  a  sleeve  conical  at  the  end,  and  fitted 
into  the  annular  groove  so  as  to  be  covered  and  protected  by  the 
overlapping  wood,  thus  forming  a  recessed  joint.  Instead  of  the 
joint  of  the  patent,  the  penholder  of  the  defendant  has  the  square  or 
unrecessed  joint  of  the  Rodrigue  patent.  This  end  of  the  sleeve  is 
not,  as  in  the  penholder  of  the  patent,  "protected  by  the  hard  cover- 
ing portion  of  wood  forming  such  a  joint."  If  this  is  a  disadvantage, 
to  that  extent  the  defendant  has  not  profited  by  the  patented  inven- 
tion; but  by  dispensing  with  the  joint  the  penholder  can  be  produced 
at  less  expense,  and  to  this  extent  the  defendant  obtains  a  counter- 
vailing advantage.  The  patent  is  limited,  by  the  express  terms  of  the 
claim,  as  well  as  by  the  description  in  the  specification,  to  a  penholder 
which  embodies  this  special  detail  of  construction.  To  infringe  the^ 
claim  the  body  portion  of  the  penholder  must  contain  "the  annular 
socket  or  groove,  D,"  and  a  sleeve,  "one  end  of  which  is  fitted  within 
the  said  groove."  The  defendant's  penholder  contains  neither.  If  it 
be  said  that  the  square  joint  in  the  defendant's  penholder  protects  the 
upper  end  of  the  shield  as  efficiently  as  does  the  recessed  joint  of  the 
patented  penholder,  the  reply  is  that  it  was  open  to  both  the  patentee 
and  the  defendant  to  adopt  this  form  of  joint.  The  patentee  might 
have  availed  himself  of  the  Rodrigue  joint,  but  obviously  supposed 
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that  it  wouid  not  suflSice.  The  defendant  concluded  that  it  would,  and, 
if  he  gained  any  advantages  by  adopting  it,  he  is  entitled  to  hold 
them.  The  narrow  boundaries  of  the  invention  preclude  a  constrmc- 
tion  of  the  claim  not  strictly  warranted  by  its  terms. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  dismin 
the  bill. 


m  Fed.  369.) 

SUPREME  LODGE,  KNIGHTS  OF  PYTHIAS,  v.  ENGLAND. 

(arcuit  Court  of  Appeals,  Eighth  Circuit.    AprU  10,  1809.) 

No.  1.126. 

1.  Review— F1NDIKG8  of  Fact. 

It  is  the  settled  rule  of  the  supreme  court  and  the  circuit  courts  of  ap- 
peals that,  where  a  case  is  tried  by  a  federal  court  without  a  jury,  the 
sofflcleucy  of  the  evidence  to  sustain  its  general  findings  of  fact  cannot  be 
considered  by  the  appellate  court 

2.  JUKISDICTION  OP   FeDKIIAL   COURTS— FEDERAL  CORPORATIONS. 

It  is  not  the  domicile  of  a  corporation  created  by  an  act  of  congress 
which  confers  jurisdiction  on  the  federal  courts  of  suits  to  which  It  is  a 
party,  but  the  fact  that  it  was  so  created,  and  that  any  suit  by  or  against 
.   it  arises  under  a  law  of  the  United  States. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

W.  M.  Hough  (W.  S.  McCain,  on  the  brief),  for  plaintiff  in  error. 
J.  M.  Moore  and  W.  B.  Smith,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge.  This  action  was  tried  below  by  the 
court,  a  jury  having  been  waived  by  the  parties.  There  was  an 
agreed  statement  of  facts,  and  also  other  evidence.  At  the  close  of 
the  evidence  the  bill  of  exceptions  recites  that: 

**0n  this  evidence  the  plaintiff  moved  for  Judgment  against  defendant  for  the 
amount  of  the  certificate,  $3,000,  and  interest,  which  the  court  gave,  over  and 
against  the  objection  of  the  defendant,  to  which  defendant  excepted." 

The  court  made  no  special  findings  of  fact.  There  was  no  demurrer 
to  the  evidence,  no  exceptions  to  the  admission  or  rejection  of  evi- 
dence, and  no  declarations  of  law  made  by  the  court,  and  none  asked 
by  the  defendant. 

It  is  the  settled  rule  of  the  supreme  court  of  the  United  States  and 
of  this  court  that,  when  a  case  is  tried  by  a  federal  court  without  a 
jury,  the  sufficiency  of  the  evidence  to  sustain  its  general  findings 
of  fact  cannot  be  considered  by  the  appellate  court.  Hoge  v.  Mag- 
nes,  56  U.  S.  App.  500,  29  C.  C.  A.  564,  and  85  Fed.  355,  and  cases 
there  cited;  Minchen  v.  Hart,  36  U.  S.  App.  534,  18  C.  C.  A-  570,  and 
72  Fed.  294.  In  Lehnen  v.  Dickson,  148  U.  S.  71,  77,  13  Sup.  Ct 
481,  the  supreme  court  declare  with  emphasis  that: 

"The  duty  of  finding  the  facts  is  placed  upon  the  trial  court  We  liave  no 
authority  to  examine  the  testimony  in  any  case,  and  from  it  make  a  finding  of 
the  ultimate  facts." 
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The  jurisdiction  of  the  court  below  is  questioned  because  the  plain- 
tiff in  error,  although  created  by  an  act  of  congress,  has  its  domicile 
in  the  District  of  Columbia,  In  Supreme  Lodge  v.  Kalinski,  163 
U.  S.  289,  16  Sup.  Ct.  1047,  the  supreme  court  faUed  to  dismiss  the 
case  for  want  of  jurisdiction;  and  although  it  is  true,  as  claimed  by 
counsel,  that  the  question  of  jurisdiction  was  not  raised,  yet  the  state- 
ment of  the  case  shows  that  it  was  originally  brought  in  a  state 
court,  and  removed  to  the  federal  court  upon  the  ground  that  it  was 
a  federal  corporation.  The  supreme  court  does  not  have  to  be  moved 
to  notice  a  question  of  jurisdiction.  It  is  always  on  the  alert  for 
that  question,  and  is  quick  to  dismiss  a  case  of  which  the  lower  court 
had  no  jurisdiction.  It  is  highly  improbable  that  the  court  over- 
looked the  question.  In  Supreme  Lodge  v.  Hill,  42  U.  S.  App.  200, 
22  C.  C.  A.  280,  and  76  Fed.  468,  the  court  of  appeals  for  the  Fourth 
circuit  held,  and  we  think  rightly,  that  the  federal  courts  could 
entertain  jurisdiction  of  suits  against  this  corporation  because  it  was 
created  by  an  act  of  congress.  It  is  not  the  domicile  of  a  corpora- 
tion created  by  an  act  of  congress  which  confers  the  jurisdiction  upon 
the  federal  courts,  but  the  fact  that  it  has  been  so  created ;  and  any 
suit  by  or.against  it  arises  under  a  law  of  the  United  States,  and  is 
therefore  within  the  jurisdiction  of  those  courts,  under  the  present 
ruling  of  the  supreme  court  of  the  United  States.  The  judgment  of 
the  circuit  court  is  affirmed. 


(94  Fed.  373.) 

PIKE  V.  GREGORY. 

(Circuit  Court  of  Appeals,  First  Circuit.    May  11,  1899.) 

No.  268. 

1.  CrrATioN— Necessity  on  Appeal— Spect.m.  Appearance. 

With  reference  to  the  rule  that  there  is  no  necessity  for  issuance  of  cita- 
tion where  appeal  is  taken  in  open  court,  one  who  appears  for  the  purpose 
of  making  a  motion  to  dismiss,  even  though  the  motion  relates  to  a  want 
of  jurisdiction  and  lack  of  proper  service,  is  in  court  for  all  purposes  re- 
lating to  the  disposition  of  the  motion,  whether  on  appeal  or  otherwise. 

2.  Jurisdiction  as  Basis  op  Motion  to  Dismiss  Appeal. 

That  the  court  below  had  no  jurisdiction  of  the  parties  cannot  be  made 
the  basis  of  a  motion  to  dismiss  an  appeal. 
8.  Substituted  SekVice  in  Ancillary  Proceedings. 

Service  In  ancillary  proceedings  on  the  attorney  of  record  in  the  original 
cause  is  sufficiently  supported  by  an  order  permitting  such  substituted 
service,  on  biU  alleging  that  defendant  is  not  an  inhabitant  of  the  district, 
and  cannot  be  served  with  process  and  summons  therein,  and  that  he  has 
an  attorney  appearing  for  him  in  the  case  to  which  the  suit  is  ancillary^ 
and  asking  that  service  be  made  on  such  attorney. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Thomas  H.  Talbot,  for  appellant. 
Francis  A.  Brooks,  for  appellee. 

Before  PUTNAM,  Circuit  Judge,  and  WEBB  and  ALDRICH,  Dis- 
trict Judges. 
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PUTNAM,  Circuit  Judge.  The  principal  facte  to  which  this  appeal 
relates,  and  the  principles  governing  it,  were  stated  by  us  in  our  opin- 
ion passed  down  March  13, 1897,  in  the  same  case,  under  the  title  of 
Gregory  v.  Pike,  reported  in  25  C.  C.  A.  48,  79  Fed.  520.  Subsequent 
to  the  mandate  which  issued  in  accordance  with  that  opinion,  the  com- 
plainant, by  leave  of  the  court  below,  amended  her  bill  by  adding 
thereto  as  follows: 

"Said  Charles  A.  Gregory,  being  a  resident  of  Chicago,  In  the  state  of  Illinote, 
as  set  forth  in  said  bill,  is  not  an  Inhabitant  of  this  district  of  Massachusetts, 
and  cannot  be  found  therein,  so  as  to  be  served  with  process  and  summons  to 
appear  as  defendant  in  this  suit;  and  at  the  same  time  said  GregoiT  has  an 
attorney  appearing  for  him  in  this  suit,  and  who  appeared  for  him  in  said  salt 
No.  2,170  from  its  institution  to  its  termination,  and  appeared  for  said  Gregory 
in  sundry  other  suits,  mostly  in  this  court,  brought  by  said  Gregory  concern- 
ing the  matter  in  controversy  in  said  suit  2,170,  some  of  which  are  stUi  pend* 
Ing,  namely,  Francis  A.  Broolis,  of  this  city  of  Boston.  Wherefore  said  Mary 
H.  Pike  prays  that  this  court  may  order  that  notice  of  this  suit  and  a  siun- 
mons  to  appear  therein  may  be  served  on  said  Brooks,  and  that  such  notke, 
being  thus  duly  served,  may  be  held  to  be  notice  of  this  suit  duly  served  on 
said  Gregory." 

Suit  2,170,  referred  to  in  this  amendment,  was  the  principal  case, 
with  reference  to  which  we  used  the  expression,  in  the  opinion  of 
March  13,  1897,  that  the  proceedings  now  under  consideration  are 
undoubtedly  ancillary  in  their  nature.  The  circuit  court  allowed  the 
amendment,  and  thereupon  ordered  that  "substituted  service  be  made 
on  the  attorney  of  record  for  Gregory  in  No.  2,170."  Thereupon  a 
subpoena  issued  and  was  duly  served  on  Mr.  Brooks.  Subsequently 
thereto,  Mr.  Gregory  filed  a  special  appearance,  and  a  motion  to  dis- 
miss, of  which  the  following  is  a  copy: 

"And  now  Charles  A.  Gregory,  above  named,  not  admitting  the  Jurisdiction 
of  the  court  in  or  over  the  above-entitled  cause,  and  for  the  purpose  of  object- 
ing to  the  exercise  by  the  court  of  any  such  Jurisdiction,  comes  and  moves  the 
court  that  the  writ  of  subpoena  issued  out  of  the  clerk's  office  of  said  court  on 
the  nineteenth  day  of  May,  A.  D.  1897,  which  has  not  been  served  on  him  as 
by  law  required,  may  be  quashed,  and  that  said  cause  may  be  dismissed  by  the 
court  for  want  of  Jurisdiction  of  the  same. 

**By  his  solicitor,  F.  A.  Brooks,  who  appears  speciaUy  for  the  purpose  of 
raising  the  said  question  of  Jurisdiction,  and  that  alone. 

*'F.  A.  Brooks,  SoUcitor  for  Gregory .*• 

The  court  below  thereupon  entered  a  decree  dismissing  the  bill, 
stating  in  the  rescript  accompanying  the  dismissal  that  ^^the  motion 
in  this  case  to  dismiss  the  bill  of  complaint  for  want  of  proper  service 
of  subpoena  is  granted."  Thereupon  Mary  H.  Pike  took  an  appeal 
in  open  court,  which  was  duly  allowed. 

In  this  court  Gregory  seasonably  made  a  motion  to  dismiss  for  the 
reasons  that  no  citation  ever  issued,  and  that  he  was  never  made  a 
party  defendant  to  the  suit  in  the  circuit  court,  and  never  appeared 
therein,  and  also  because  Mary  H.  Pike,  on  the  record,  is  a  citizen  of 
the  state  of  Maine  and  himself  a  citizen  of  the  state  of  Illinois,  and 
because  the  only  relief  sought  by  Mary  H.  Pike  is  an  injunction  to 
restrain  him  from  bringing  or  prosecuting  certain  suits,  so  that  it 
was,  therefore,  within  the  discretion  of  the  circuit  court  whether  to 
grant  or  refuse  such  relief,  and  its  refusal  is  not  a  proper  subject  of 
an  appeal.     The  last  ground  of  the  motion  was  not  urged  at  the 
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hearing,  and  clearly  concerns  the  merits  of  the  ease,  and  is  properly 
to  be  considered  only  after  the  parties  are  brought  into  court.  The 
second  ground  is  clearly  insufficient,  as  this  proceeding  is  ancillary 
in  its  nature,  and,  also,  it  could  not  be  the  basis  of  a  motion  to  dis- 
miss an  appeal.  The  first  ground  for  the  motion  is  sufficiently  met 
by  the  propositions  of  the  appellant  that,  as  the  appeal  was  taken  in 
open  court,  no  citation  was  required,  and  that,  inasmuch  as  Gregory 
had  come  into  the  circuit  court  for  the  purpose  of  making  the  motion 
to  dismiss,  even  though  it  related  only  to  want  of  jurisdiction  and 
lack  of  proper  service,  he  must  be  considered  in  court  for  all  purposes 
relating  to  the  disposition  of  that  motion,  whether  on  appeal  or 
otherwise. 

With  reference  to  the  merits  of  the  appeal,  we  are  unable  to  per- 
ceive wherein  the  appellant  has  not  fully  complied  with  all  that  was 
required  by  our  opinion  of  March  13,  1897;  and  we  think  the  circuit 
court  must  have  been  misled  into  making  the  order  which  it  did  by 
those  portions  of  our  former  opinion  which  refer  to  the  attempt  of 
Mary  H.  Pike,  on  the  former  appeal,  to  maintain  that  the  proceed- 
ings are  in  the  nature  of  an  intervening  petition,  and  not  of  an  origi- 
nal bill.  In  disposing  of  this  appeal,  we  wish  to  state  that  we  have 
in  no  manner  considered  the  merits  of  the  bill,  or  whether  or  not  it 
can  be  maintained  as  an  ancillary  proceeding;  but  we  hold  only  that, 
by  the  substituted  service,  the  complainant  has  sufficiently  brought 
Oregory  before  the  circuit  court  to  enable  it  to  pass  on  all  such  mat- 
ters, and  all  other  like  miatters  which  the  bill  presents. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
to  that  court  for  further  proceedings,  and  the  costs  of  appeal  are 
awarded  to  the  appellant. 


(94  Fed.  375.) 

RICHARDSON  et  al.  v.  LOREE  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  16,  1899.) 

No.  769. 

1.  JcDGMKNT— Impeachment  in  Equity  for  Fraud. 

A  holder  of  bonds  of  a  corporation,  the  value  of  which  Is  impaired  by  a 
collusive  decree,  to  which  he  was  not  a  party,  establishing  other  claims 
against  the  corporation  as  liens  upon  its  property  superior  to  the  lien  of  Its 
bonds,  may  maintain  a  suit  to  impeach  such  decree,  as  otherwise  he  would 
be  without  remedy. 

2.  Equity— Demurher  to  Bill— Matters  Which  may  be  Considered— Ancil- 

lary Suits. 

A  suit  In  equity  in  a  federal  court  to  impeach  a  former  decree  of  such 
court,  to  which  the  complainant  in  the  bill  was  not  a  party,  for  fraud  and 
collusion,  while  ancillary  to  the  suit  in  which  such  decree  was  rendered 
for  purposes  of  Jurisdiction,  so  that  It  may  be  entertained  without  regard 
to  the  citizenship  of  the  parties,  is  an  original  suit  in  a  chancery  sense; 
and.  In  passing  on  a  demurrer  to  the  bill  which  states  the  facts,  the  court 
cannot  look  Into  the  record  of  the  former  suit,  except  so  far  as  it  is  made 
a  part  of  the  bill,  nor  can  such  record  be  brought  before  the  court  liy  any 
averments  or  recitals  in  the  demurrer. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Weal- 
ern  District  of  Louisiana. 

The  bin  was  filed  on  AprU  6,  1898.  A  general  demurrer  was  filed,  which  was 
sustained  by  the  circuit  court,  in  a  decree  dismissing  the  bUl.  The  bill  is  bj 
F.  L.  Richardson,  a  citizen  of  the  state  of  Louisiana,  as  receiver  of  the  Amet^ 
lean  National  Bank,  and  Edward  WeU  and  Sumpter  Turner,  citizens  of  the 
state  of  Louisiana,  as  syndics  of  the  insolvency  of  M.  Schwartz  &  Co.,  agaiiut 
William  M.  Loree,  who  describes  himself  as  a  citizen  of  Iowa;  J.  Bancroft 
Ellis,  alleging  himself  to  be  a  citizen  of  Leicester,  England;  the  Teche  Rafl- 
road  &  Sugar  Company,  Limited,  a  corporation  organized  and  domicUed  !■ 
the  state  of  Louisiana;  Seaman  A.  Knapp,  a  citizen  of  the  state  of  Louisiana; 
the  Louisiana  &  Southern  States  Real-Estate  &  Mortgage  Company,  Tilmlted, 
a  corporation  organized  under  the  laws  of  Louisiana,  and  domlcfled  in  that 
state.  The  biU  charges  that  complainants,  in  their  representative  capacities 
hold  the  mortgage  or  debenture  bonds  of  the  Teche  Railroad  &  Sugar  Com- 
pany, Limited,  secured  by  first  mortgage  on  aU  the  property  of  said  corporatioB, 
the  commercial  firm  of  M.  Schwartz  &  Co.  holding  5  of  said  mortgage  bonds; 
that  orators,  in  their  representative  capacities,  hold  25  of  said  mortgage  bonds, 
aggregating  In  English  money  1,250  pounds  sterling,  and  in  American  money 
$6,250;  that  defendants  had  fraudulently  and  coUusively  combined  and  coo- 
federated,  upon  false  and  fictitious  claims,  to  secure  possession,  under  cover  oC 
judicial  process,  of  the  property  of  said  railway  company,  using  improperly 
and  fraudulently  the  jurisdiction  of  the  said  circuit  court;  that  in  furtherance 
of  said  combination  and  conspiracy,  and  falsely  alleging  the  jurisdiction  of  the 
circuit  court,  the  said  Loree,  upon  a  false  and  fictitious  claim,  brought  a  bU 
of  complaint  for  moneys  had  and  received;  that  said  Loree  never  at  any  time 
had  any  business  relations  with  said  company  or  its  officers,  except  in  furtha>- 
ance  of  the  conspiracy  conceived  by  him;  that  he  was  a  person  interposed  for 
the  purpose  of  creating  and  investing  the  court  with  jurisdiction;  that  the 
claim  sued  upon  by  him  for  materials  furnished  was  due,  if  to  any  one^  t» 
Seaman  A.  Knapp  and  the  Louisiana  &  Southern  States  Real-Estate  &  Mort- 
gage Company,  Jjimited.  and  that  any  assignment  or  transfer  of  the  claim  t» 
Loree  was  collusive  and  fraudulent  and  for  the  purpose  of  creating  jurisdic- 
tion; that  said  Loree  was  without  Interest  in  the  matter,  and  his  invocation 
of  the  powers  and  process  of  the  court  was  a  fraud  upon  the  court  and  its 
jurisdiction;  that  contemporaneously  with  the  filing  of  tlie  said  Loree  bill,  and 
in  furtherance  of  said  conspiracy,  the  solicitor,  acting  for  him,  also  filed  a  croas 
biU  in  behalf  of  J.  Bancroft  Ellis,  as  the  alleged  trustee  of  the  notes  and 
mortgage  bonds  given  by  said  company  as  security  for  the  debenture  bonds; 
that  said  J.  Bancroft  Ellis  was  at  no  time  requested  by  the  mortgage  bondhold- 
ers to  file  said  cross  bill,  or  to  take  measures  looking  to  the  protection  of  their 
interests,  and  that,  in  filing  said  cross  bill,  he  did  so  under  the  direction  of 
Seaman  A.  Knapp  and  those  combining  with  him  to  obtain  possession  of  the 
corporate  property  of  said  company;  that,  as  appears  by  the  record,  coutem- 
pomneously  with  the  filing  of  the  Loree  bill  and  the  cross  biU  of  Ellis  service 
of  subpa'na  was  accepted  by  the  company,  appearance  entered,  delays  waived, 
motion  for  a  receiver  immediately  presented,  accompanied  by  an  affidavit  of 
Bradford  Knapp,  brother  of  said  Seaman  A.  Knapp,  as  secretary  of  the  corpo- 
ration, and  the  consent  of  the  corporation  to  the  appointment  of  a  receiver; 
that,  the  proceeding  being  apparently  one  by  consent,  the  court  made  the  ap- 
pointment; that  said  parties  defendant,  taking  advantage  of  the  conscience  oC 
the  court,  proceeded  by  consents  to  enter  up  orders  looking  to  the  dispositiiNi 
of  the  property  and  the  settlement  of  the  estate,  in  the  interest  of  those  who 
had  combined  and  confederated  to  wrong  and  injure  the  creditors  of  the  corpo- 
ration, williout  calling  upon  the  court  for  any  official  or  Independent  action, 
the  effect  of  which  was  to  despoil  the  creditors  of  the  corporation,  with  only 
the  shadow  of  judicial  Indorsement  for  their  protection;  that  the  entire  pro- 
ceeding was  one  in  furtherance  of  the  scheme  to  spoliate  the  creditors;  that 
by  consent  a  decree  was  entered,  based  upon  the  report  of  the  master,  under 
and  by  terms  of  which  decree  the  mortgage  or  debenture  bonds  were  fraudu- 
lently subordinated  to  the  claims  of  Loree  and  the  Ijouisiana  &  Southern  States 
Real-Estate  &  Mortgage  Company,  Limited,  when  they  should  have  been  snb- 
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srdinated  only  to  such  receiver's  certificates  and  charges  as  inured  to  the 
benefit  of  the  property,  or  as  had  gone  Into  the  hands  of  third  parties  in  good 
faith;  that  by  consent,  and  based  upon  the  r^ort  of  the  master,  who  was  act- 
ing nnder  the  instmctions  of  the  solicitor  for  the  complainant,  a  Judgment  was 
entered  In  favor  of  William  M.  Loree  for  |23,W8.64,  with  hiterest,  to  operate 
as  a  first  lien,  superior  to  all  other  a«is,  nwrtgages,  «:  privileges,  and  sub- 
ordinate only  to  the  receiver's  costs  and  charges;  that  a  decree  was  also  en- 
tered In  favor  of  the  Louisiana  &  Southern  States  Beal-Estate  &  Mortgage 
Company,  Limited,  for  the  sum  of  $117,813,  with  interest,  which  was  declared 
to  be  a  lien  prior  and  paramount  to  all  others  upon  the  real  estate,  except  the 
receiver's  costs  and  charges  (a  copy  of  said  decree  Is  annexed  as  an  exhibit  to 
the  bill);  that  by  consent  receiver's  certificates  were  authorized  and  issued  on 
representations  that  the  same  were  to  operate  the  railway,  the  fact  being  sup- 
pressed from  the  court  that  said  certificates  were  issued,  not  for  the  purpose 
erf  operating  the  road  alone,  but  of  cultivating  a  sugar  plantation  owned  by 
the  corporation,~a  business  at  all  times  extremely  hazardous,  and  the  opera- 
tion of  which  the  court  was  without  power  or  authority  to  8iq;>erTlse,  it  being 
simply  a  private  enterprise,  without  any  public  or  quasi  public  duty;  that  the 
granting  of  these  decrees  in  favor  of  said  Loree  and  said  Louisiana  &  South- 
em  States  Real-Estate  &  Mortgage  Company,  Limited,  aggregating  the  sum 
of  $141,000,  together  with  the  receiver's  certificates  in  the  sum  of  $40,000,  and 
the  charges  and  costs  of  administration,  and  all  of  which,  under  the  decrees, 
are  preferred  to  the  mortgage  bonds  held  by  complainants,  practically  destroyed 
the  only  security  that  they  had;  that  alleged  indebtedness  to  the  Louisiana  & 
Southern  States  Real-Estate  &  Mortgage  Company,  Lhnited,  was  subordinate 
la  rank  to  the  mortgage  bonds  held  by  complainants,  and  had  in  fact  been 
discharged  by  stock  of  the  said  railway  company  issued  to  the  holders  of  said 
alleged  indebtedness,  who  were  not  entitled  to  any  decree  whatever  on  said 
alleged  Indebtedness;  that  the  receiver's  certificates  issued  were  used,  not  for 
the  purpose  of  advantaging  and  improving  the  property,  but  were  employed 
extravagantiy,  in  operating  a  sugar  plantation,  and  the  results  of  which  were 
disastrous  and  entailed  heavy  losses;  that  complainants,  immediately  upon  their 
appointment,  exercised  reasonable  diligence  in  examining  into  the  affairs  of 
said  Teehe  Company,  and  thereby  discovered  the  fraudulent  and  collusive 
combination  charged  in  the  bill.  Upon  the  charges  thus  made  In  their  bill  of 
complaint,  complainants  prayed:  For  the  postponement  of  the  sale  then  ad- 
vertised, and  a  permanent  injunction  against  the  sale  or  disposition  of  the 
property  and  merchandise.  That  the  receiver  be  directed  to  file  a  complete 
inventory  of  the  property  of  the  company  which  went  into  his  hands.  That 
the  receiver  file  a  specific  account  for  all  moneys  received  by  him,  from  what- 
ever source,  and  of  all  disbursements  and  moneys  expended.  That  he  file  a 
detailed  statement  of  Ills  administration  as  receiver,  showing  what  improve- 
ments had  been  made  since  his  possession,  and  whether  such  improvements 
were  permanent  in  character;  the  amount  of  receiver's  certificates  he  Issued; 
to  whom;  for  what  purpose;  if  sold  for  money,  at  what  price;  if  exchanged 
for  commodities,  at  what  rate;  how  the  moneys  or  commodities  received  In 
exchange  were  applied,— whether  in  permanent  improvement  of  the  property*, 
or  the  cultivation  of  the  sugar  plantations.  And  that,  after  hearing,  a  decree 
be  entered  annulling  all  orders,  judgments,  and  decrees  entered  by  consent,  and 
dismissing  thfe  bill  of  Loree  and  the  cross  bill  of  J.  Bancroft  Ellis,  on  the  ground 
that  the  jurisdiction  was  fraudulent  and  collusive,— and  this  without  prejudice 
to  the  bona  fide  creditors  whose  debts  were  contracted  by  the  receiver,  and 
which  Inured  to  the  benefit  or  Improvement  of  the  property,— and  for  such 
other  and  further  relief  as  the  equity  of  the  case  might  require.  The  bill  ex- 
hibits the  said  decrees  alleged  to  be  fraudulent,  but  does  not  exhibit  any  other 
part  of  the  record  in  the  case.  It  Is  assigned  as  error  that  the  court  sustained 
the  demurrer  and  dismissed  the  bill. 

H.  L.  Lazarus  and  J.  N.  Luce,  for  appellants. 
A.  H.  Leonard,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 
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SHELBY,  Circuit  Judge.  The  complainants  own  |6,2o0  of  the 
bonds  of  the  Tfeche  Railroad  &  Sugar  Company,  which  are  secured  by 
mortgage  on  the  property  of  the  company.  In  a  case  pending  in  the 
United  States  circuit  court  for  the  Western  district  of  Louisiana, 
according  to  the  averments  of  the  bill,  William  M.  Loree  has  ob- 
tained a  decree  against  the  company  for  |23,648.64,  and  the  Louisi- 
ana &  Southern  States  Real-Estate  &  Mortgage  Company,  Limited, 
has  obtained  a  decree  for  |117,813.  These  decrees  were  rendered 
in  the  same  suit.  The  complainants  in  this  case  were  not  parties 
to  that  suit.  They  had  no  opportunity  to  defend  against  the  de- 
crees. The  decrees  were  obtained  by  collusion  between  the  parties 
to  the  suit.  The  company  did  not  owe  Loree  anything,  and  had 
never  dealt  with  him  in  any  way.  It  had  been  indebted  to  the  Louisi- 
ana &  Southern  States  Real-Estate  &  Mortgage  Company,  limited, 
but  had  paid  its  indebtedness.  So  that  both  judgments  were  un- 
just, and  obtained  by  fraudulent  collusion  between  the  parties,  and 
by  an  imposition  on  the  court.  These  statements,  for  the  purpose 
of  considering  the  demurrer,  must  be  taken  as  true.  These  decrees 
are  made  preferred  claims,  and  the  effect  of  them  is  to  render  worth- 
less the  bonds  held  by  the  complainants.  It  must  be  regarded  as 
well  settled  that  a  stranger  to  a  suit,  who,  if  a  judgment  therein  were 
given  full  credit  and  effect,  would  be  prejudiced  in  regard  to  some 
pre-existing  right,  is  i)ermitted  to  impeach  the  judgment  Being 
neither  a  party  to  the  action,  nor  entitled  to  manage  the  cause  or 
appeal  from  the  judgment,  he  is  allowed  by  law  to  impeach  it;  other- 
wise, he  would  be  without  remedy.  2  Freem.  Judgm.  (4th  Ed)  §§  335, 
505a,  512;  Pacific  R.  Co.  of  Mo.  v.  Missouri  Pac.  Ry.  Co.,  Ill  U.  S. 
505,  4  Sup.  Ct.  583;  Sayre  v.  Land  Co.,  73  Ala.  85;  Bergman  v.  Hutch- 
ison, 60  Miss.  872;  Carey  v.  Railway  Co.,  150  U.  S.  171,  14  Sup. 
Ct.  63;  Schuster  v.  Rader,  13  Colo.  329,  22  Par.  505;  Palmer  v. 
Martindell,  43  N.  J.  Eq.  90,  10  Atl.  802;  Edson  v.  Cumings,  52  Mich. 
52,  17  N.  W.  693. 

In  the  printed  argument  filed  by  counsel  for  the  appellees  it  is 
-stated  that  the  demurrer  was  argued  before  the  circuit  court  on  the 
theory  that  this  suit  was  ancillary  to  the  case  of  Loree  against  the 
Teche  Railroad  &  Sugar  Company.  "That  record,  however,"  coun- 
sel adds,  "is  not  before  this  court  now,  and,  of  course,  the  reasons 
referred  to  do  not  appear  on  the  face  of  the  transcript  as  it  has 
been  brought  to  this  court."  It  is  suggested  that  this  court  "cannot 
properly  decide  this  ease  without  that  record."  No  motion  is  made 
for  a  writ  of  certiorari,  for  manifestly  that  could  not  be  granted.  The 
bill  in  this  case  did  not  make  the  record  in  the  case  of  Loree  against 
the  Teche  Railroad  &  Sugar  Company  a  part  thereof.  It  only  made 
the  decree  in  that  case  an  exhibit.  It  is  true  that  the  case  at  bar, 
for  the  purposes  of  the  jurisdiction,  is  ancillary  to  the  case  referred 
to,  but  in  other  respects  it  is  an  original  bill.  Upon  this  question 
the  court,  in  Pacific  R  Co.  of  Mo.  v.  Missouri  l^ae.  Ry.  Co.,  Ill  U.  8. 
522,  4  Sup.  Ct.  592,  said: 

"On  the  question  of  jurisdiction  the  suit  may  be  regarded  as  aneiUary  to  the 
Ketchum  suit,  so  that  the  relief  asked  may  be  granted  by  the  court  which 
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made  the  decree  in  that  suit,  without  regard  to  the  citizenship  of  the  present 
parties,  though  partaking  so  Tslt  of  the  nature  of  an  original  suit  as  to  be 
subject  to  the  rules  in  regard  to  the  service  of  process  which  are  laid  down  by 
Mr.  Justice  Miller  hi  Pacific  R.  B.  v.  Missouri  Pac  Ry.  Co.,  1  McCrary,  647,  3 
Fed.  772.  The  bill,  though  an  original  bill,  in  the  chancery  sense  of  the  word, 
is  a  continuation  of  the  former  suit,  on  the  question  of  the  Jurisdiction  of  the 
circuit  court    Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609,  633." 

In  the  case  last  quoted  (Pacific  R.  Co.  of  Mo.  v.  Missouri  Pac.  Ry. 
Co.,  Ill  U.  S.  505,  4  Sup.  Ot  590),  an  effort  was  made  to  have  the 
court,  in  deciding  a  demurrer,  refer  to  records  not  made  a  part 
of  the  bill.  The  court  held  that,  as  the  bill  charged  that  the  fore- 
closure decree  was  obtained  by  fraud  and  collusion, — ^the  facts  being 
stated  in  the  bill, — a  demurrer  to  it  must  be  overruled.  On  the 
question  of  examining  the  record  in  the  case  in  which  the  alleged 
fraudulent  decree  was  rendered,  the  court  said: 

"We  are  of  the  opinion  that  this  court  cannot  consider  anything  which  is 
not  contained  in  the  biU  and  the  exhibits  which  are  annexed  to  it,  and  that  it 
cannot  look  into  anything  otherwise  presented,  as  the  files  and  records  of  the 
Ketchum  suit,  or  of  any  other  proceedings  in  any  court,  for  the  purpose  of  de- 
termining the  questions  arising  on  the  demurrers  to  this  biU." 

The  fact  that  these  records  were  placed  before  the  court  on  the 
trial  of  the  demurrer,  and  cited  in  the  argument,  as  stated  in  the 
briefs  filed  here,  may  have  unintentionally  led  the  learned  judge  who 
presided  in  the  circuit  court  to  believe  that  such  record  was  a  part 
of  the  bill  to  which  the  demurrer  was  addressed;  but  the  record 
in  that  case  does  not  appear  in  the  transcript  here,  and  is  no  part 
of  the  bill  in  this  case.  The  allusion  to  and  use  of  the  records  in 
the  demurrers  cannot  change  the  result,  even  if  the  demurrers  had, 
in  the  writing,  referred  to  them;  for  it  is  a  fundamental  principle  of 
pleading  that  a  demurrer  must  be  based  exclusively  upon  matter 
apparent  on  the  face  of  the  bill.  The  objection  must  be  to  matter 
in  the  bill,  or  because  of  the  omission  of  matter  that  should  be  in- 
serted. It  the  demurrer  recites  facts  not  in  the  bill  by  way  of 
defense,  it  is  called  a  "speaking  demurrer,"  and  the  new  facts  can- 
not be  considered.  A  defendant  is  not  permitted  to  make  up  the 
complainant's  case  for  him.  If  the  defendant  needs  for  his  defense 
other  focts,  he  must  file  either  an  answer  or  plea.  1  Beach,  Mod. 
Eq.  Prac.  §  226;  1  Daniell,  Ch.  Prac.  (2d  Am.  Ed.)  679,  marg.  p. 
656;  6  Enc.  PI.  &  Prac.  393. 

In  Stewart  v.  Masterson,  131  U.  S.  151,  9  Sup.  Ct.  682,  it  was  held: 

"A  demurrer  to  a  bill  in  equity  cannot  introduce  as  its  support  new  facts 
which  do  not  appear  on  the  face  of  the  bill,  and  which  must  be  set  up  by  plea 
or  answer.  •  •  •  Where  there  is  matter  in  the  bill  which  is  properly  plead- 
ed, and  is  properly  ground  for  equitable  relief,  and  requires  an  answer  or  a 
plea,  a  demurrer  to  the  whole  bill  will  be  overruled." 

The  decree  of  the  circuit  court  is  reversed,  and  the  case  is  remanded 
to  that  court,  with  directions  to  overrule  the  demurrer,  with  costs, 
and  to  take  such  further  proceedings  in  the  suit  as  shall  be  proper, 
and  not  inconsistent  with  the  opinion  of  this  court. 
36  C.O.A-20 
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(94  Fed.  880.) 

LANSING  et  al.  v.  STANISICS  et  al. 

(Circuit  Oourt  of  Appeals,  Eighth  CUrcuit     April  10,  1880.) 

No.  1.100. 

Review— CoNPLicTiNG  EvmENCE— Findings  op  Fact. 

The  findings  Of  the  chancellor  on  a  qnestion  of  fact  'Will  not  be  dlB- 
tnrbed,  unless  clearly  shown  to  be  against  the  weight  of  evideDee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  ^Nebraska. 

Suit  by  Theodore  Stanisice,  as  trustee,  against  James  F.  Lansing 
and  Emma  Lansing,  to  foreclose  a  mortgage.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Lionel  C.  Burr  ((3iarles  L.  Burr,  on  brief),  for  appellants. 
Alfred  W.  Scott,  for  appellees.. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Cirxiuit  Judges. 

CALDWELL,  Circuit  Judge.  The  appellee  filed  in  the  court  be 
low  his  bill  to  foreclose  a  mortgage  on  lots  in  Lmcohi,  "Neb.,  given 
to  secure  a  note  for  ?2,000,  and  |4L20  taxes.  The  appellants  an- 
swered that,  after  the  execution  and  delivery  of  the  note  and  mort- 
gage, they  were  altered  and  changed  by  inserting  in  each  instru- 
ment the  words  "of  Chicago,  111.,"  and  "in  gold  coin."  The  connec- 
tion in  which  these  words  occur  in  the  lustrument  is  this:  The  note 
reads: 

•*0n  the  second  day  of  April,  1898, 1  promise  to  pay  Theodore  Stanisics  (tms 
tee),  of  Chicago,  111.,  or  order,  two  thousand  (in  gold  coin)  dollars.*' 

It  is  claimed  the  italicized  words  are  interpolated.  The  -plaintiff 
denied  that  the  instrument  had  been  altered.  The  evidence  on  the 
issue  thus  raised  is  conflicting.  The  learned  chancellor  of  the  cir- 
cuit court  found  the  i«sue  in  favor  of  the  plaintiff,  and  decreed  a 
foreclosure  of  the  mortgage.  The  iinding  of  the  chancellor  in  the 
lower  court  on  a  question  of  fact  is  presumptively  right,  and  will  not 
be  disturbed  unless  the  appellate  court  can  clearly  nee  that  it  is  op- 
posed to  the  weight  of  evidence.  Snider  v.  Dobson,  40  U.  S.  App. 
Ill,  21  C.  C.  A.  76,  and  74  Fed.  757.  We  have  read  very  carefully 
all  the  evidence  in  this  case,  and  are  not  able  to  say  that  the  lo^er 
court  erred  in  its  finding;  indeed,  we  think  its  findiAg  is  supported 
by  the  weight  of  the  evidence.  The  decree  of  the  circuit  court  is  af- 
firmed. 
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m  Fed.  442.) 

RICHARDSON  v.  LOUISVILLE  BANKING  CO.  OF  LOUISVILLE,  KY. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  16,  1809.) 

No.  813. 

1.  Banks  as  Correspondents— Collections— Contracts. 

In  response  to  letters  soliciting  an  account  and  making  an  offer  of  serv- 
ices for  the  care  of  business  in  Its  neighborhood,  a  bank  wrote,  "If  we 
understand  your  proposition,  you  agree  that  you  will  take  from  us  all 
Items  on  [neighboring  states],  crediting  our  account  with  the  total  of  our 
letter  on  receipt  at  par,  and  remitting  New  York  at  par  the  year  round  on 
our  balance  in  excess  of  110,000."  The  correspondent  was  directed  to  ad- 
vise of  collections  by  the  collection  number  of  the  remitting  bank,  so  that 
they  could  be  checked  without  difficulty.    Each  letter  of  advice  contained 

the  passage:    "I  inclose  for  collection  and Please  advise  collection 

by  number,  and  return  immediately  if  not  honored."  The  list  of  items  fre- 
quently directed  protests,  which  directions  were  followed,  and  immedi- 
ately on  such  protest  the  amount  of  such  item  and  protest  fees  were 
charged  back  to  remitting  bank.  Some  items  were  charged  with  the  note 
**Held,"  probably  meaning  held  for  future  direction.  Of  many  of  the  items 
the  remitting  bank  was  the  mere  mandatary  for  collection.  Held,  that  the 
contract  was  one  for  collection  of  the  items  forwarded,  and  not  of  pur- 
chase, and  the  forwarding  bank  was  entitled  to  all  items  not  collected  be- 
fore suspension  of  the  collecting  bank,  and  afterwards  collected  by  sub- 
agents,  and  traced  to  the  possession  of  the  rc'ceiver  appointed  to  wind  it  up. 

2.  National  Banks— Collections— Identity  op  Funds. 

Where  it  is  not  shown  that  a  certain  collection  made  by  a  receiver  of  an 
insolvent  national  bank  was  forwarded  by  a  correspondent  of  the  bank,  nor 
included  in  the  list  of  items  sent,  it  is  not  sutficiently  traced;  and  this 
though  the  receiver  testified  that  the  item  was  collected  for  the  forwarding 
bank. 

8.  National  Banks— Receivers— Payment  of  Interest. 

An  order  directing  payment  of  interest  by  the  receiver  of  a  national  bank 
from  date  of  Judicial  demand  is  erroneous,  as  funds  coming  Into  the  hands 
of  a  receiver  are  turned  over  to  the  comptroller,  and  could  not  earn  inter- 
est, and  any  payment  of  interest  would  necessarily  be  taken  from  some 
other  trust  fund:  and  this  particularly  where  the  involved  circumstances 
of  the  case  made  it  impossible  to  pay  over  the  amount  without  investi- 
gation and  an  accounting. 

4  Receivers— Decree— Undue  Limitations. 

A  decree  which  commands  the  receiver  of  an  insolvent  national  bank 
to  pay  over  a  large  sum  of  money  within  10  days,  where,  as  a  matter  of 
fact,  and  In  accordance  with  law,  the  funds  are  in  the  custody  of  the 
comptroller  of  the  currency,  unduly  limits  the  time  for  satisfying  the  de- 
cree, and  might  result  In  the  receiver  being  in  contempt  for  not  paying  over 
moneys  which  are  not  within  his  control. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

On  the  5th  of  March,  18d5,  the  American  National  Bank  made  a  written 
proposal  to  the  Louisville  Banking  Company  as  follows: 

"Gentlemen:  As  we  have  not  the  pleasure  of  an  account  from  you,  and 
being  in  a  position  to  serve  you  to  our  mutual  advantage,  we  beg  leave  to  offer 
you  our  best  servtees  for  the  care  of  any  business  you  have  In  this  sec- 
tion, assuring  you  of  our  very  best  attention  to  your  interest.  If  you  will  carry 
an  average  balance  with  as  of  $10,000,  we  will  take  your  items  on  Louisiana, 


Digiti 


zed  by  Google 


308  36  C.  C.  A.  REPORTS. 

Mississippi,  Georgia,  Alabama,  and  Texas,  crediting  your  account  with  total 
of  your  letter  on  receipt  at  par,  remitting  New  York  as  directed  at  the  same 
rate  the  year  round.  On  balance  in  excess  of  $10,000  we  will  allow  3%  per 
annum  interest.    Awaiting  the  favor  of  your  views  on  the  above,  we  are, 

"Yours,  very  truly,  W.  W.  Girault.  Cashier." 

The  following  corresi)ondence  ensued: 

"March  7.  1895. 

*'W.  W.  Girault,  Esq.,  Cashier  American  National  Bank,  New  Orleans,  La.— 
Dear  Sir:  Your  favor  of  the  5th  Inst  is  received,  and  contents  carefully  noted. 
In  reply,  we  beg  to  say  that  for  some  years  past  our  Louisiana  business  has 
been  handled  for  us  by  the  Union  National  of  your  city.  The  Union  National 
has  treated  us  with  great  liberality,  but  we  have  never  enjoyed  the  advantages 
which  I  understand  your  proposition  to  offer  us.  We  would  not  wish  to  main- 
tain a  balance  in  New  Orleans  upon  an  interest  basis,  but.  If  we  understand 
your  proposition,  you  agree  that  you  will  take  from  us  all  items  on  the  states 
of  Louisiana,  Mississippi,  Georgia,  Alabama,  and  Texas,  crediting  our  account 
with  the  total  of  our  letter  on  receipt  at  par,  and  remitting  New  York  at  par 
the  year  round  on  our  balance  in  excess  of  $10,000.  If  we  understand  from 
thia  that  you  would  remit  our  balance  dally  direct  to  our  New  York  corre- 
spondent, advising  us  of  tbe  amount  remitted.  In  excess  of  $10,000  to  be  main- 
tained in  your  hands,  it  is  a  proposition  which  we  are  ready  to  seriously  con- 
sider. If  this  is  the  proposition,  therefore,  you  mean  to  submit  to  us,  will  you 
be  kind  enough  to  state  It  to  us  in  distinct  terms,  and  whether,  if  we  enter  Into 
such  an  agreement,  we  may  consider  It  In  the  nature  of  a  contract  to  be  bind- 
ing for  not  less  than  one  year.  We  would  not  care  to  disturb  the  very  pleasant 
relations  we  have  now  existing,  if  for  any  cause  they  were  liable  to  be  dis- 
turbed after  a  short  trial  of  your  proposition  might  be  put  Into  efTect.  Of 
course,  there  are  some  points  in  all  the  states  you  name  where  we  have  recip- 
rocal relations,  and  which  we  will  continue  to  handle  as  we  do  now,  but  your 
proposition  would  be  very  useful  to  us,  and  would  enable  us  to  concentrate  a 
great  deal  of  zigzag  channels. 

"Yours,  truly,  John  H.  Leathers,  Cashier.** 

"American  National  Bank. 

"New  Orleans.  March  9th,  1895. 
"John  H.  Leathers,  Esq.,  Cashier,  Louisville,  Ky.— Dear  Sir:  Replying  to 
your  esteemed  favor  of  the  7th  Inst.,  our  proposition  of  the  5th  Inst.  Is  Intended 
to  cover  the  period  of  one  year,  and,  if  mutually  satisfactory  at  the  end  of  that 
time,  will  be  happy  to  extend  again.  On  balance  in  excess  of  $10,000,  we  will 
allow  you  3%  per  annum  interest;  but.  If  you  do  not  care  to  carry  a  balance 
above  that  amount,  we  will .  make  daily  remittance  of  your  balance  over 
$10,000  direct  to  your  New  York  correspondent,  and  advise  you.  We  have 
extended  you  a  very  liberal  par  list,  and  I  am  sure  can  transact  any  business 
that  you  might  be  pleased  to  intrust  to  us  in  a  manner  that  will  meet  with 
your  entire  satisfaction.    Hoping  to  hear  from  you  favorably,  we  are, 

"W.  W.  Girault,  Cashier." 

"March  11,  1805. 
**W.  W.  Girault,  Esq.,  Cashier  American  National  Bank,  New  Orleans,  La.— 
Dear  Sir:  Your  favor  of  the  0th  Is  received,  and  contents  fully  noted.  In 
reply,  I  beg  to  say  that  we  accept  the  proposition  so  contained  in  the  5th  Inst, 
and  to  cover  the  period  of  one  year  from  this  date,  to  be  continued  at  the  end 
of  that  time  If  mutually  satisfactory.  We  commence  sending  you  to-day  on  the 
basis  as  proposed.  We  will  thnnk  you  to  remit  your  balance  daily,  at  least  for 
the  present,  In  excess  of  ten  tliousand  dollars,  which  amount  we  are  to  carry 
with  you,  to  the  Hanover  National  Bank  of  New  York;  advising  us  dally  of 
the  amount  remitted.  We  will  ask  you  to  be  good  enough  to  instruct  the  proper 
department  In  your  baok  to  carefully  advise  our  collections  by  our  number,  that 
we  may  have  no  difficulty  in  checking  them  properly.  The  service  you  propose 
to  render  is  certainly  a  very  liberal  one,  and  we  trust  that  you  wHl  be  able  lo 
do  80  with  profit  and  pleasure  to  yourselves;  and  we  very  cheerfully  agree  to 
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maintain  the  balance  of  $10,000  in  your  hands,  In  view  of  the  service  yon  offer 
as.  Trusting  that  the  arrangement  may  be  mutually  profitable,  pleasant,  and 
satisfactory,  we  are,  John  H.  Leathers,  Cashier." 

The  two  banlus  did  business  under  the  contract  included  in  the  foregoing  cor- 
respondence, without  any  change  or  modification,  for  the  period  of  one  year, 
during  which  time  the  Liouisville  Banking  Company  forwarded  items  invariably 
with  the  following  direction: 

"American  National  Bank,  New  Orleans,  La.— Dear  Sir:  I  inclose  for  collec- 
tion and Please  advise  collections  by  number,  and  return  immediately 

if  not  honored." 

On  receipt  of  which  the  American  National  Bank  gave  credit  on  its  books  to 
the  Louisville  Banking  Company  for  the  total  sum  of  the  items  forwarded,  and 
remitted  daily  the  balance  on  its  books  to  the  credit  of  the  Louisville  Banking 
Company  in  excess  of  $10,000. 

In  the  month  of  March,  189G,  the  two  banks  modified  theh:  contract,  as  shown 
by  the  following  correspondence: 

*' American  National  Bank. 

"New  Orleans.  La.,  March  14,  1896. 
"John  H.  Leathers,  Esq.,  Cashier  Louisville  Banking  Company,  Louisville, 
Ky. — Gentlemen:  Replying  to  your  favor  12th  inst.  We  regret  exceedingly 
that  our  proposition  of  the  9th  inst.  does  not  meet  your  views,  in  the  matter  of 
continuing  your  account.  We  appreciate  the  business  you  send  us  very  highly 
indeed,  and  are  unwilling  to  have  it  diverted  to  other  channels;  but  many  of 
the  points  you  send  us  cost  us  exchange  now,  and  we  thought  a  weekly  remit- 
tance of  your  entire  balance  at  a  fair  rate  would  be  satisfactory.  At  any  rate, 
we  want  you  to  stay  with  us,  and  are  willing  to  continue  on  the  old  basis, 
except,  instead  of  remitting  daily,  we  will  remit  weekly  at  par.  Hoping  this 
will  settle  the  matter  to  your  satisfaction,  we  remain, 

•*Yours,  truly,  W.  W.  Girault,  Vice  President." 

"Mar.  16/96. 
**W.  W.  Girault,  Vice  President  American  National  Bank,  New  Orleans,  La.— 
Dear  Sir:  Your  favor  of  the  14th  just  received,  and  contents  noted,  and  the 
proposition  you  now  submit  is  entirely  satisfactory.  We  do  not  desire  ourselves 
to  make  any  change  in  our  New  Orleans  account,  but  you  understand,  of  course, 
we  have  to  make  the  very  best  arrangements  we  can,  because,  as  we  have  said 
before,  competition  in  the  banking  business  bas  thrown  the  doors  wide  open, 
and  we  have  been  compelled  in  self-defense  to  make  the  best  arrangements  we 
can.  Under  the  same  an*angement  as  last  year;  you  remitting  our  balance  at 
par  once  a  week  instead  of  daily,  all  in  excess  of  $10,000,  which  average  balance 
we  are  to  maintain  in  your  hands,  and  we  to  have  the  option  of  sending  you  as 
we  have  been  doing.  We  might  suggest  this  to  you,  which  we  will  be  very 
glad  to  do,  and  may  be  of  some  service  to  you:  We  will  use  for  you  in  whole 
or  in  part  exchange  on  Louisville,  Cincinnati,  Chicago,  and  St.  Louis,  and  you 
can  use  exchange  on  these  points  in  place  of  New  York  whenever  it  may  be 
convenient  for  you  to  do  so;  and  probably  at  times  this  arrangement  may  be 
of  advantage  to  you.  We  wish  to  say  furthermore  that,  where  we  have  deal- 
ings with  a  bank,  we  want  to  have  them  not  only  mutually  profitable,  but 
pleasant  at  the  same  time;  and  we  will  be  ready  at  all  times  to  help  you  in 
any  territory  we  may  be  able  to  handle  for  you,  possibly  on  better  terms  than 
you  may  now  enjoy.  We  recognize  the  fact  that  you  are  doing  a  great  deal 
for  us  in  the  territory  you  propose  to  handle  for  us.  At  the  same  time,  we 
hope  that  with  an  average  balance  of  $10,000  in  your  hands,  and  our  offer  to 
give  you  the  option  of  remitting  us  our  balance  above  that  amount  In  the  vari- 
ous cities  named  above,  once  a  week,  that  it  will  compensate  you.  We  trust 
that  it  will  be  agreeable  to  you  to  have  it  understood  that  this  new  arrangement 
shall  continue  in  force  for  one  year.  We  ask  this  because  we  like  to  feel 
settled  in  our  arrangements  with  corresponding  banks,  and  not  feel  that  any  day 
we  may  receive  notice  of  its  discontinuance.    You  can  make  any  time  in  the 
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week  you  please.    We  shouM  be  glad,  however,  to  have  the  day  yon  will  remit 
definitely  fixed. 

•*Your8,  tmly,  John  H.  Leathers,  Cashier." 

"American  National  Bank. 

"New  Orleans,  La.,  March  18,  1890. 
"John  H.  Leathers,  Esq.,  Cashier  Lonisville  Banking  Company,  Louisville, 
Ky.— Dear  Sir:  Yours  of  the  16th  inst.  to  hand,  and  it  is  with  pleasure  that  we 
note  that  we  are  still  to  be  favored  with  your  account  This  new  arrangement, 
entered  into  16th,  we  are  willing  to  continue  for  one  year  from  that  date.  We 
note  that  it  suits  you  Just  as  well  to  receive  our  check  on  certain  cities  on  New 
York,  and  this  will  [be]  quite  a  convenience  to  us,  and  we  are  quite  sure  the 
business  between  us  will  be  mutually  satisfactory.  Monday  is  the  day  we  have 
selected  to  remit  your  excess  balance,  and,  unless  you  prefer  some  other  day, 
we  will  make  Monday  the  day. 

"Yours,  truly,  W.  W.  Glrault,  Vice  President** 

"March  30,  1896. 
"W.  W.  Girault,  Esq.,  Vice  President  American  National  Bank,  New  Orleans. 
La.— Dear  Sir:  Your  favor  of  the  18th  Just  received,  and  contents  noted,  and 
all  right  The  day  you  have  selected  to  remit  our  excess  balance  is  perfectly 
satisfactory.  We  untie  [unite]  with  you  in  the  hope  that,  with  the  modifica- 
tions made  in  the  old  contract,  our  future  relations  will  be  mutually  profitable 
and  pleasant. 

"Yours,  truly,  John  H.  Leathers,  Cashier." 

The  two  banks  continued  to  do  business  under  the  modified  contract  from 
March,  1896,  to  the  date  of  the  suspension  of  the  American  National  Bank, 
which  bank  closed  its  doors  at  3  p.  m.  August  5,  1896,  and  never  afterwards 
opened  them  for  business.  It  announced  its  suspension  by  posting  a  notice 
thereof  on  the  doors  early  in  the  morning  of  the  fc^owing  day,  August  6,  1886. 
The  same  day,  by  direction  of  the  comptroller  of  the  currency,  EJdward  I.  John- 
son, bank  examiner,  took  possession  of  tbe  books,  assets,  and  property  found 
in  the  bank.  Subsequently  the  appellant,  as  receiver,  took  possession  of  the 
bank's  property;  receiving  all  sums  that  the  bank  examiner  had  collected  in  the 
Interim.  At  the  time  the  American  National  Bank  closed  its  doors,  it  had  re- 
ceived from  the  Louisville  Banking  Company  various  Items  in  remittances  of 
recent  date,  all  of  which  had  been  credited  on  the  books  of  the  American 
National  Bank  to  the  Louisville  Banking  Company,  but  which  items  had  not 
been  collected  by  the  Imnk  and  the  proceeds  thereof  mixed  with  its  funds. 
Many  of  these  items  were  afterwards  collected  by  the  examiner  and  oth^r  col- 
lection agencies,  and  came  to  the  hands  of  the  receiver.  The  present  suit  is 
one  to  charge  the  receiver,  as  the  trustee  of  the  Ix>uisvllle  Banking  Company, 
for  all  the  items  transmitted  by  the  said  bank  to  the  American  National  Bank, 
which  items  at  the  date  of  the  suspension  of  the  American  National  Bank  had 
not  been  collected  by  the  said  bank,  but  which  were  afterwards  collected  by 
the  receiver;  the  same  never  having  been  mixed  in,  or  become  part  of.  the 
funds  of  the  American  National  Bank,  and  now  subject  to  full  identification. 
The  court  below  recognized  the  equity  of  the  Louisville  Banking  Company's 
demands,  and,  after  lengthy  investigation,  and  hearing  of  much  evidence,  ren- 
dered a  decree,  as  shown  by  the  amended  record,  as  follows: 

"This  cause  came  on  to  be  heard  on  the  pleadings,  exhibits,  and  evidence 
adduced,  and  was  argued  by  counsel,  whereupon,  and  on  consideration  thereof, 
the  court  being  satisfied  that  the  relation  of  principal  and  agent  existed  between 
the  complainant  and  the  American  National  Bank  of  New  Orleans;  that  said 
American  National  Bank  was  hopelessly  insolvent,  and  that  to  the  Imowledge 
of  the  managing  officers,  the  president  and  cashier,  of  said  bank,  on  or  before 
July  1,  1806;  that  said  American  National  Bank  was  guilty  of  fraud  in  accept- 
ing the  collections  of  complainant  transmitted  in  said  complainant's  letters  of 
July  25.  27.  28.  29,  30.  and  31,  and  August  1  and  3,  1896;  that  complainant 
has  traced  the  items  for  the  collections  therein  set  forth  to  the  liands  of  the 
defendant,  the  receiver;  and  that  the  same  have  come  into  the  possession  of 
the  said  receiver,  as  follows,  to  wit: 
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Items  on-  points  out  of  New  Orleans  sent  for  collection  in  com- 
plalnftaf B  letter  of  Anguet  3,  18D6,  collected  bj  the  exam* 
iner  in  ^larg^,  throng  tbe  Louisiana  National  Bank,  amount- 
ing  to $4,558  96 

Items  remitted  from  sundry  banks  to  examiner  after  failure. . .      1,584  59 

Items  in  complainant's  letter  of  July  31st,  August  1st,  and  3d, 
on  New  Odeana,  celleeted  tbrouglt  the  examiner,  and'  turned 
over  to  the  defendant  as  receiver,  including  a  United  States 
treasury  draft  tea  $55,  amounting  to 980  63 

Items  collected  by  the  bank  examiner  and  said  receiver  through 
W.  L.  Moody  &  Co.,  amounting  to 1,324  89 

Itema  collected  by  the  bank  examhier  and  said  receiver  through 
the  Farley  National  Bank  of  Montgomery,  Ala.,  amount  to. .      1,827  53 

Items  collected  by  the  bank  examiner  and  receiver  through  the 
Fourth  National  Bank  of  Atlanta,  Ga.,  amounting  to 1,045  97 

All  of  which  came  Into  the  hands  of  the  receiver,  amounting  in 
the  aggregate  to  the  sum  of $11,328  57 

—And  that  said  amount  of  $11,328.57  constituted  and  is  a  trust  fund  in  the  hands 
of  the  defendant  receiver  as  trustee  for  the  complainant,  and  that  the  com- 
plainant is  entitled  to  be  paid  the  same,  with  interest,  out  of  the  funds  which 
came  into  the  hands  of  the  defendant  as  such  receiver:  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  complainant  have  and  recover  from  the  defend- 
ant, F.  L.  Richardson,  receiver  of  the  American  National  Bank  of  New  Orleans, 
the  sum  of  $11,328.57,  with  interest  at  five  per  cent  per  annum  from  the  date 
of  the  filing  of  the  bill  of  complaint  herein,  together  with  all  costs,  which  is 
decreed  to  be  paid  within  ten  days  by  priority  over  all  unsecured  creditors; 
that  for  the  balance  of  complainant's  claim,  to  wit,  $26,907.80,  complainant  be, 
and  is  hereby,  recognized  as  a  general  creditor,  entitled  to  participate  pro  rata 
with  the  depositors  and  other  general  creditors  of  said  American  National  Bank 
of  New  Orleans  in  the  distribution  of  its  assets,  and  it  is  ordered,  adjudged,  and 
decreed  that  said  defendant  receiver  pay  to  complainant  such  pro  rata  thereof 
as  has  been  or  may  be  paid  to  other  unsecured  creditors  of  said  American 
National  Bank." 

P.  N.  Butler,  for  appellant. 

K  M.  Hudson,  John  D.  Rouse,  and  Wm.  Grant,  for  appellee. 

Before  PAiU[)EE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

After  stating  the  facts,  the  opinion  of  the  court  was  delivered 
by  PARDEE,  Circuit  Judge. 

The  main  contention  on  this  appeal  relates  to  the  construction 
of  the  correspondence  passing  between  the  two  banks  in  1895.  The 
appellant,  receiver  of  the  Ajmerican  National  Bank,  contends  that 
under  the  contract,  as  shown  by  the  correspondence,  whenever  an 
item  was  remitted  by  the  Louisville  Banking  Company  to  the  Ameri- 
can National  Bank,  and  by  that  bank  received  and  credited  to  the 
account  of  the  Louisville  Banking  Company,  said  item  then  and 
>  there  became  the  property,  by  purchase,  of  the  American  National 
Bank,  and  that  the  resultant  relation  between  that  bank  and  the 
Louisville  Banking  Company  was  solely  that  of  debtor  and  cred- 
itor. On  the  other  hand,  the  contention  is  that  the  correspondence 
was  with  the  view  to  collections  of  commercial  paper,  and  the  ar- 
rangements made  provided  only  for  the  collection  of  such  items  as 
should  be  remitted  by  the  Louisville  Banking  Company  to  the  Amer- 
ican National  Bank,  and  that  when  the  American  National  Bank  be- 
came insolvent  and  closed  its  doors  the  mandate  for  collection  was 
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withdrawn,  and  the  Louisville  Banking  Company  became  entitled 
to  the  return  of  all  the  items  which  had  not  been  collected  by  the 
American  National  Bank.  It  is  to  be  noticed  that  the  first  letter, 
written  by  the  American  National  Bank,  was  inviting  an  accoont, 
and  making  an  offer  of  services  for  the  care  of  any  business  that 
the  LonisvUle  Banking  Company  might  have  in  the  New  Orleans 
section.  It  is  very  far  indeed  from  a  proposition  to  purchase  from 
the  Louisville  Banking  Company  all  such  items  of  checks  and  com- 
mercial paper  as  the  said  banking  company  might  have  in  that  local- 
ity. That  the  Louisville  Banking  Company  had  in  mind  solely  the 
matter  of  collecting  &ach  items  as  it  might  have  in  the  New  Orleans 
lo<*ality  fully  appears  from  its  letter  of  March  11,  1895,  which,  among 
other  things,  contains  this  passage:  'We  will  ask  you  to  be  good 
enough  to  instruct  the  proper  department  in  your  bank  to  carefully 
advise  our  collections  by  our  number,  that  we  may  have  no  diffi- 
culty in  checking  them  properly."  The  arrangement  for  business 
provided  for  in  the  letters  is  entirely  consistent  with  the  theory  that 
the  provisions  related  wholly  to  a  matter  of  collection,  and  it  is  in 
consistent  with  any  theory  that  it  was  a  matter  of  sale  and  purchase 
which  was  in  contemplation  of  the  parties.  The  course  of  business 
between  the  two  banks  also  shows  clearly  that  the  arrangement  be- 
tween the  parties  was  understood  to  be  one  for  collection  solely. 
Each  letter  of  advice  forwarded  by  the  Louisville  Banking  Company 

contained  this  passage:  *T!  inclose  for  collection  and Please 

advise  collections  by  number,  and  return  immediately  if  not  hon- 
ored." The  list  of  items  as  forwarded  frequently  contained  instruc- 
tions with  regard  to  the  protest,  or  waiver  of  the  same,  of  specific 
items;  and  the  books  of  the  American  National  Bank  show  that, 
immediately  on  protest  of  any  item,  the  item  itself  and  the  protest 
fee  were  charged  back  to  the  Louisville  Banking  Company;  and  in 
some  instances  items  were  charged  back  with  the  simple  note  "Held," 
probably  meaning  "held  for  further  direction."  Another  fact  to  be 
noticed  in  this  connection  is  that  for  a  large  portion,  if  not  all,  of 
the  items  forwarded,  the  Louisville  Banking  Company  was  not  the 
owner  of  the  same  for  sale,  or  with  power  to  sell,  but  was  the  mere 
mandatary  for  collection.  Counsel  for  the  appellant  bases  his  entire 
argument  upon  the  language  used  by  the  Louisville  Banking  Com- 
pany in  its  letter  of  March  7,  1897,  as  follows: 

"We  would  not  wish  to  maintain  a  balance  in  New  Orleans  upon  an  interest 
basis,  but,  If  we  understand  your  proposition,  you  agree  that  you  will  take  from 
us  all  items  on  the  states  of  Louisiana,  Mississippi,  Georgia,  Alabama,  and 
Texas,  crediting  our  account  with  the  total  of  our  letter  on  receipt  at  par,  and 
remitting  New  York  at  par  the  year  round  on  our  balance  in  excess  of  ^10,000.** 

— And  argues  therefrom  that  the  American  National  Bank  was  com- 
pelled to  take  at  par  all  the  checks,  notes,  and  drafts  on  pensons 
or  corporations  in  Louisiana,  Mississippi,  Georgia,  Alabama,  and 
Texas  that  the  Louisville  Banking  Company  should  send,  and  that 
the  American  National  Bank  was  obliged  to  pay  the  Louisville  Bank 
ing  Company  for  said  checks,  etc.,  on  receipt  of  said  items,  and  says 
that: 
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"If  an  agreement  on  the  part  of  the  American  National  Bank  to  take  the 
checks,  notes,  and  drafts  in  controversy  from  the  Louisville  Banking  Company 
at  par,  and  to  pay  the  full  face  value  thereof  to  the  New  York  correspondent 
of  the  Louisville  Banldng  Company,  on  receipt  of  said  items,  or  within  one 
week  thereafter,  is  not  a  contract  of  sale,  which  passed  the  title  of  those  items- 
to  the  American  National  Bank,  we  fail  to  appreciate  what  constitutes  a  con- 
tract of  sale.  One  of  the  parties  agrees  to  sell  a  thing  for  a  fixed  price,  and  the 
other  promises  to  buy  the  thing  at  the  price  agreed  upon,  or  to  pay  for  it  upoDi 
delivery,  or  within  a  week  from  that  time.  All  the  essential  elements  of  a  con- 
tract of  sale  are  thus  contained  in  said  agreement,  while  the  conditions  of  a 
contract  of  agency  are  wanting." 

We  do  not  think  that  any  such  effect  can  be  given  to  the  clause 
referred  to,  and  the  promise  and  agreement  to  take  all  such  items, 
crediting  the  account  and  forwarding  at  par,  cannot  be  understood  aB- 
contraeting  that  the  taking  was  by  purchase;  but  the  whole  tone  and 
purport  of  the  letter  are  rather  to  the  effect  that  the  word  "take/' 
in  that  connection,  meant  to  handle,  collect,  look  after.  "Checks- 
deposited  and  credited  as  cash  do  not  become  the  property  of  the 
bank,  so  that  it  takes  the  risk  upon  itself,  even  though  the  depositor 
has  been  allowed  to  check  against  the  deposit  before  the  paper  ia^ 
collected;  and  the  depositor  can  recover  the  check  or  other  paper, 
if  it  is  still  in  the  possession  of  the  depositary."  Morse,  Banks 
(3d  Ed.)  §  586;  Beal  v.  City  of  Somerville,  1  C.  C.  A.  598,  50  Fed. 
647.  See  Newm.  Bank  Dep.  p.  211,  §  209.  See,  also,  Balbach  v. 
Frelinghuysen,  15  Fed.  675.  As  we  construe  the  contract  between 
the  parties  to  be  one  relating  to  the  collection,  and  not  the  purchase, 
of  the  items  forwarded,  the  case  is  controlled  by  Bank  v.  Armstrong^ 
148  U.  S.  50,  58,  13  Sup.  Ct.  533.  See,  also,  Evausville  Bank  v.  Ger- 
man-American  Nat.  Bank,  155  U.  S.  564,  15  Sup.  Ct.  221.  And  the 
complainant  below  was  entitled  to  a  decree  for  all  items  not  collected 
by  the  American  National  Bank  before  suspension,  and  afterwards- 
collected  by  subagents,  and  traced  to  the  possession  of  the  receiver. 

The  appellant  also  contends  that  many  of  the  items  allowed  for  ini 
the  decree  appealed  from  have  not  been  suflSciently  traced  to  identify 
the  amounts  as  coming  to  the  hands  of  the  receiver.  In  regard  to- 
this  we  have  made  as  full  an  examination  as  the  importance  of  the 
case  warranted,  and  find  that  the  objections  to  none  of  the  items 
allowed  are  well  founded,  except  in  regard  to  certain  checks  which' 
were  collected  by  Attorney  Denegre  on  the  6th  of  August,  aggregat- 
ing $931.63,  which  were  put  in  a  separate  envelope,  and  were  turned 
over  by  Denegre  to  Examiner  Johnson,  and  by  Johnson  handed  in- 
tact to  the  receiver.  In  the  testimony  of  Johnson,  one  item  on  the- 
Louisiana  National  Bank  of  |135  was  collected  for  account  of  com- 
plainant, while  the  evidence  does  not  show  that  any  such  item  was^ 
ever  forwarded  by  the  Louisville  Banking  Company,  and  it  is  not 
mentioned  in  any  list  of  items  forwarded  by  the  Louisville  Banking 
Company  to  the  American  National  Bank.  We  think  that  this  item- 
is  not  suflSciently  traced,  and  it  should  not  have  been  included  in  the 
decree  of  the  court  below. 

The  decree  of  the  court  below  allows  interest  against  the  receiver 
from  judicial  demand.  We  are  of  opinion  that  this  was  erroneous. 
The  funds  collected,  coming  into  the  hands  of  the  receiver,  turned 
over  to  the  comptroller,  could  not  earn  interest,  and  any  interest  to 
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■be  paid  thereon  would  be  necessarily  taken  from  some  other  tmst 
fund.  The  involved  circumstances  surrounding  the  case  made  it 
improper,  if  not  impossible,  for  the  receiver  to  pay  over  the  amount 
for  which  he  is  charged  as  trustee  without  an  investigation  and  an 
accounting;  and  we  think  he  was  in  no  fault,  but  rather  in  the  ful- 
fillment of  his  official  duties,  in  refusing  to  recognize  complainant* s 
demands  until  they  were  judicially  determined.  As  a  general  rule 
in  equity,  trustees  are  not  required  to  pay  interest  unless  they  are 
in  fault  in  the  management  of  the  trust  fund,  or  have  so  used  the 
trust  fund  as  to  earn  interest. 

An  objection  is  made  to  the  form  of  the  decree  rendered  in  the 
court  below,  in  that  it  commands  the  receiver  to  pay  over  to  the 
complainant  a  certain  large  sum  of  money  within  10  days,  when,  as 
a  matter  of  fact,  and  in  accordance  with  law,  the  receiver  is  not  in 
personal  custody  of  the  funds  in  question,  but  the  same  are  in  the 
hands  of  the  comptroller  of  the  currency.  The  effect  of  the  decree, 
as  rendered,  might  be  that  the  receiver  would  be  in  contempt  for 
not  paying  over  moneys  which  are  not  within  his  control.  See  Mer- 
riU  V.  Bank,  41  U.  S.  App.  520,  21  C.  C.  A-  282,  and  75  Fed.  148. 

Admitting  these  last-mentioned  objections,  the  decree  of  the  court 
below  should  be  reversed,  and  the  cause  remanded,  with  instructions 
to  enter  a  decree  as  follows:  It  is  ordered,  adjudged,  and  decreed 
that  the  complainant,  the  Louisville  Banking  Company,  do  have  and 
recover  from  the  defendant,  Frank  L.  Richardson,  receiver  of  the 
American  National  Bank,  the  sum  of  |11,193.59,  which  said  receiver 
is  ordered  to  pay,  out  of  the  funds  which  have  come  to  his  hands 
as  receiver,  within  30  days  from  the  signing  of  this  decree,  and  by 
priority  over  all  unsecured  creditors  of  the  American  National  Bank, 
or  that  he  do  within  said  delay  certify  the  same  to  the  comptroller 
of  the  currency,  with  a  copy  of  this  decree;  and  it  is  further  ordered 
and  decreed  that  for  the  balance  of  complainant's  claim,  to  wit,  the 
sum  of  127,102.86,  the  said  banking  company  be,  and  is  hereby,  recog- 
nized as  a  general  creditor,  entitled  to  participate  pro  rata  with  the 
depositors  and  other  general  creditors  of  said  American  National 
Bsink  of  New  Orleans  in  the  distribution  of  its  assets;  and  it  is  or- 
dered and  decreed  that  the  said  defendant  receiver  pay  to  said  Louis- 
ville Banking  Company  such  pro  rata  thereon  as  has  been  or  may  be 
paid  to  other  unsecured  creditors  of  said  American  National  Bank, 
or  do  certify  the  same  to  the  comptroller  to  govern  his  action  in  the 
premises.    And  it  is  so  ordered. 
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RICHARDSON  v.  CONTINENTAL  NAT.  BANK  OF  MEMPHIS,  TENN. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  16,  1899.) 

No.  811. 

Banks  as  Correspondents— Collections— Contracts. 

An  agreement  between  ti;N^o  banks,  by  "which  one  agrees  to  "handle"  the 
items  of  exchange  and  commercial  paper  of  the  other  within  a  certain 
territory,  crediting  the  amount  of  such  items  to  the  account  of  the  other  on 
receipt,  and  under  which  the  sending  bank  transmits  such  items  as  collec- 
tions. Indorsed  payable  to  **any  national  or  state  bank,"  with  directions  to 
protest  and  return  if  unpaid,  is  an  agreement  for  the  making  of  collections 
only,  and  not  of  purchase  and  sale  of  the  paper,  and  does  not  create  the 
relation  of  debtor  and  creditor  between  the  two  banks  as  to  items  received 
and  credited,  but  uncollected,  at  the  time  of  the  failure  of  the  receiving 
bank;  and  any  such  items,  or  their  proceeds,  which  can  be  identified  as 
having  come  into  the  hands  of  Its  receiver,  may  be  recovered  by  the  send- 
ing bank. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

The  object  of  this  suit  is  to  recover  the  proceeds  of  a  large  number  of  checks, 
drafts,  notes,  etc.,— generally  denominated  "items  of  exchange,*'— transmitted 
between  July  31  and  August  4,  ISlMi,  inclusive,  by  the  appellee,  complainant,  to 
the  American  National  I^nk  for  collection.  These  proceeds,  it  is  averred,  were 
<^>llected  after  the  failure  of  the  insolvent  bank,  and  came  into  the  hands  of 
the  receiver,  the  appellant.  This  is  not  a  suit  claiming  any  preference  on  the 
general  assets  of  the  insolvent  bank,  but  simply  for  recovery  of  the  proceeds  of 
<xrtain  items  of  exchange  remitted  to  said  bank,  collected  after  its  failure,  and 
turned  over  to  the  receiver  later,  the  ownership  of  which  is  asserted  in  this 
proceeding  by  the  complainant  below,  appellee  here.  On  August  5,  1896,  the 
American  National  Bank  closed  its  doors  at  3  p.  m.,  and  never  opened  them 
again  for  business.  The  following  day,  by  direction  of  the  comptroller  of  the 
<nuTency,  Edward  I.  Johnson,  bank  examiner,  took  possession  of  the  books, 
assets,  and  property  found  in  tlie  bank.  Subsequently  the  appellant  qualified 
as  receiver  and  took  possession  of  the  bank's  property.  The  only  arrangement 
ever  entered  into  by  the  complainant  and  the  American  National  Bank,  rela- 
tive to  the  course  of  business  between  them,  is  embodied  in  and  based  upon  the 
following  two  telegrams  and  complainant's  letter,  all  dated  July  31,  1896,  to  wit: 

Telegram. 

"Memphis,  July  31,  1896. 
*To  American  National  Bank,  New  Orleans,  La.:    Have  mislaid  your  recent 
letter.     Please  write  us  best  terms  handle  our  N.  O.,  La.,  and  So.  Miss."  business. 
May  decide  give  you  our  business  immediately. 

"0.  F.  M.  Niles,  President- 
Telegram. 

"New  Orleans,  La.,  July  31,  1896. 
"Continental   National   Bank,    Memphis,    Tenn.:    Telegram   received.    Will 
-credit  cash  items  on  points  named,  also  Texas,  at  par  on  receipt.    Start  the  ac- 
count   We  will  please  you.  American  National  Bank." 

Letter. 

"Memphis,  Tenn.,  July  31,  1896. 
"American  National  Bank,  New  Orleans,  La.— Gentlemen:  I  wired  you  this 
morning  in  regard  to  handling  our  account,  and  have  received  your  wire,  which 
is  satisfactory.  We  will  commence  sending  you  our  business  to-day,  and  hope 
you  will  be  able  to  handle  It  satisfactorily,  and  that  you  will  find  the  account 
a  profitable  one.    We  are  obliged  to  send  you  a  somewhat  large  item  on  Baton 
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Rouge,  but  this  will  be  an  exceptional  one,  at  least  in  amount  and  I  believe 
you  will  find  our  account  a  valuable  one  for  your  bank.  We  will  endeavor  to 
keep  balances  with  you  sufficient  to  Justify  any  small  expense  in  the  collection 
of  some  interior  items.  Hoping  that  the  arrangement  we  are  entering  into  will 
prove  mutually  advantageous,  and  wMh  best  wishes,  believe  me, 

"Yours,  very  truly,  C.  F.  M.  Niles,  President" 

It  is  true  that  the  American  National  Bank  wrote  a  letter  on  the  same  date. 
July  31,  1896,  proposing,  in  effect  a  modification  of  the  telegraphic  terms;  but 
that  letter,  at  all  events,  was  never  acted  on  by  complainant,  and  It  is  ex- 
tremely doubtful  whether  it  ever  reached  Memphis  in  time  to  be  considered 
before  the  failure  of  the  bank.  Accordingly,  complainant  commenced  the  same 
day  to  transmit  to  the  American  National  Bank  its  items  of  exchange  for  col- 
lection, amounting  to  $5,020.88»  and  this  was  continued  by  further  remittances 
of  items  for  collection  on  August  1st,  3d,  and  4th,  the  2d  of  August  falling  on 
a  Sunday.    All  letters  containing  remittances  were  headed  as  follows: 

"Protest,  unless  otherwise  instructed,  and  return  at  once.  We  endoae  for 
coUection  and  SII^l^ 

returns. 
"Yours,  respectfully,  H.  L.  Armstrong,  Cashier." 

All  the  items  contained  in  these  letters  were  indorsed  by  a  rubber  stamp,  as 
follows: 

"Pay  to  the  order  of 

••Any  National  or  State  Bank. 

**tl)ate  here.] 

"Continental  National  Bank, 

**H.   L.  Armstrong,   pashier."  ' 

This  indorsement  was  for  the  purpose  of  vesting  the  said  American  National 
Bank  with  the  necessary  authority  to  receive  and  collect  the  same.  The  items 
transmitted  in  these  four  several  letters  by  complainant  apparently  reached  the 
bank  on  August  1,  3,  4,  and  5,  1896,  respectively,  and  were  by  the  note  clerk,  con- 
formably to  the  usages  of  that  bank,  credited  to  complainant  on  the  books  of 
the  bank.  Most  of  the  items  embraced  in  the  first  three  letters,  drawn  on  or 
payable  by  parties  in  New  Orleans,  were  collected  by  the  bank.  Those  Items  In 
the  first  two  letters,  payable  at  other  points,— out  of  town  Items,— were  sent  by 
the  bank  to  other  banlos  for  collection.  All  of  the  out  of  town  Items  in  the 
last  two  letters,  of  date  August  3  and  4,  1896,  were  retained  separate  by  the 
bank,  and  passed  into  the  hands  of  the  bank  examiner,  who  took  charge  of  the 
insolvent  bank  on  August  6,  1896,  and  collected  them  through  the  medium  of 
the  Louisiana  National  Bank  of  New  Orleans,  for  his  account  as  examiner  In 
charge.  Some  of  the  city  items  in  these  two  letters  were  kept  separate  from 
the  funds  of  the  bank,  and  placed  in  the  hands  of  the  bank's  attorney,  Mr. 
George  Den^gre,  on  the  morning  of  August  6,  1896  (before  the  bank  examiner 
took  charge),  who  collected  the  same,  placed  the  proceeds  in  sealed  envelopes, 
and  indorsed  thereon  the  amounts  and  the  names  of  the  parties  for  whose 
account  he  had  so  collected  them.  These  identical  proceeds,  so  collect€Kl  by  Mr, 
Dent^gre,  were  by  him  turned  over,  in  those  envelopes  intact  to  the  examiner  in 
charge,  who  delivered  them  to  the  receiver.  AU  of  the  out  of  town  items, 
transmitted  in  the  first  two  of  complainant's  letters  were  sent  by  the  bank, 
before  its  announced  failure,  to  other  banks,  its  correspondents,  for  collection: 
and  they  were  by  them  collected  after  the  failure  of  the  bank,  or  if,  in  some  few 
cases,  they  were  collected  before  the  failure,  the  proceeds  were  not  forwarded 
to  the  bank  by  its  subagents  prior  to  the  failure.  Such  collections  were  re- 
mitted to  the  examiner  in  charge,  mainly,  and  by  him  paid  over  to  the  receiver, 
or  they  were,  in  a  few  instances,  sent  to  the  receiver  directly. 

On  August  5,  1896,  the  board  of  directors  of  the  bank  met  and  adopted  the 
following  resolution: 

"Special  meeting  at  8:30  p.  m.,  Wednesday,  August  5,  1896.  A  quorum  of 
directors  met  at  7:30  p.  m.  this  day.  Present:  Messrs.  Gardes,  Keiffer,  Re- 
naud.  and  Dumas.  Mr.  Gardes  stated  what  had  taken  place  during  the  day. 
and  that  the  deposits  received  during  the  day  had  been  set  aside.  The  directors 
approved  of  this  action,  and  instructed  the  president  to  hold  the  said  deposits 
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separate  and  apart  from  the  banking  funds,  and  to  examine  carefully  the  con- 
dition of  the  bank,  and  report  at  a  meeting  to  be  held  at  8:30  a.  m,,  August  6. 
Duly  moved,  seconded,  and  adopted.  H.  Gardes,  President." 

The  answer  admits  that  the  bank  was  hopelessly  hisolvent  on  August  5,  1896, 
but  declares  that  defendant  is  not  fully  advised  as  to  knowledge  by  the  man- 
aging officers  of  the  financial  condition  of  the  bank  previously. 

On  hearing  in  the  circuit  court,  as  shown  by  the  amended  record,  the  follow- 
ing Judgment  was  rendered: 

^This  cause  came  on  to  be  heard  on  the  pleadings,  exhibits,  and  evidence  ad- 
duced, and  was  argued  by  counsel.  Whereupon,  on  consideration  thereof,  the 
court  being  satisfied  that  the  relation  of  principal  and  agent  existed  between  the 
complainant  and  the  American  National  Bank  of  New  Orleans;  that  said 
American  National  Bank  was  hopelessly  insolvent,  and  that  to  the  knowledge 
of  the  managing  officers,  the  president,  and  cashier  of  said  bank,  on  or  before 
July  1,  1896;  that  said  American  National  Bank  was  guilty  of  fraud  in  ac- 
cepting the  collections  of  the  complainant,  transmitted  in  complainant's  letters 
of  July  31  and  August  1,  3.  and  4,  1896;  that  complainant  has  traced  the  items 
of  collections  therein  set  forth  to  the  hands  of  the  defendant,  the  receiver,  as 
aforesaid;  that  the  same  had  come  into  the  possession  of  said  receiver  as  fol- 
lows, to  wit: 

Items   in  Exhibit  B,  annexed  to  the  bill  of  complaint,   aggre- 
gating the  sum  of ^,100  87 

Items  in  Exhibit  D  of  the  bill,  amounting  to 4(>2  81 

Items  in  Exhibit  F,  amounting  to 4,359  11 

Items  in  Exhibit  F,  collected  through  W.  L.  Moody  &  Co.,  of 
Galveston,  Tex.,  amoimting  to 326  47 

^8,249  26 

—All  of  which  came  into  the  hands  of  the  receiver,  aggregating  the  sum  total  of 
$8,249.26,  constituted  and  is  a  trust  fund  in  the  hand  of  said  receiver  as 
trustee,  for  the  complainant;  and  that  complainant  is  entitled  to  be  paid  the 
same,  with  interest,  out  of  the  funds  which  came  into  the  hands  of  the  defend- 
ant as  such  receiver.  It  Is  therefore  ordered,  adjudged,  and  decreed  that  the 
complainant  have  and  recover  from  tlje  defendant,  F.  L.  Richardson,  receiver 
of  the  American  National  Bank  of  New  Orleans,  the  sum  of  $8,249.26,  with 
interest  at  5  per  cent,  per  annum  from  the  date  of  the  filing  of  the  bill  of  com- 
plaint herein,  together  with  all  costs,  which  is  decreed  to  be  paid  within  10  days, 
by  priority  over  all  unsecured  creditors;  and  that  for  the  balance  of  the  com- 
plainant's claim,  to  wit,  $5,692.61,  complainant  be,  and  is  hereby,  recognized 
as  a  general  creditor,  and  entitled  to  participate  pro  rata  with  depositors  and 
other  general  creditors  of  said  American  National  Bank  of  New  Orleans  in  the 
distribution  of  its  assets.  And  it  is  ordered,  adjudged,  qnd  decreed  that  said 
defendant,  receiver  as  aforesaid,  pay  to  complainant  such  pro  rata  thereof  as 
has  been  or  may  be  paid  to  other  unseciured  creditors  of  said  American  National 
Bank. 
"February  15,  1899.  [Signed]    Aleck  Boarman,  Judge." 

F.  N.  Butler,  for  appellant. 

R  M.  Hudson,  John  D.  Rouse,  and  Wm.  Grant,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

After  stating  the  facts,  the  opinion  of  the  court  was  delivered  by 
PARDEE,  Circuit  Judge. 

The  questions  presented  on  this  appeal  are  identical  with  those 
presented  in  the  case  of  Richardson  v.  Banking  Co.  (just  decided) 
94  Fed.  442.^  On  the  facts  as  recited  there  is  still  less  reason  in 
claiming  that  under  the  contract  between  the  parties  the  American 

1  36  C.  0.  A.  307. 
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National  Bank  purchased  the  items  forwarded,  and  that  the  relation 
of  debtor  and  creditor  ensued  as  soon  as  the  items  were  credited  on 
the  books  of  the  American  National  Bank.  The  correspondence  be- 
tween the  parties  was  plainly  and  directly  about  collections  only,  and 
the  course  of  business  between  the  parties,  so  far  as  it  was  proved, 
prior  to  the  failure  of  the  bank,  shows  the  full  understanding  of  the 
parties  that  the  business  to  be  transacted  was  that  of  collection 
merely.  All  the  items  going  to  make  up  the  sum  of  f8,249.26  are 
fully  proven  to  have  been  collected  subsequently  to  the  failure  of 
the  American  National  Bank,  and  there  is  no  cUspute  that  the  re- 
spective amounts  thereof  came  to  the  hands  of  the  receiver,  and  weiv 
sufficiently  identified  to  show  on  what  claims  and  for  whoise  account 
they  were  collected.  The  objections  as  to  the  allowance  of  interest 
and  the  form  of  the  judgment  are  allowed,  for  the  reasons  given  in 
Richardson  v.  Banking  Go.,  just  decided.  There  has  been  much  un- 
necessary trouble  to  the  judges  of  this  court,  and  probably  to  the 
judges  in  the  circuit  court,  from  the  neglect  of  the  parties  to  follow 
the  usual  rule  in  sueh  cases,  and  have  the  accounting  done  contra- 
dictorily before  a  master. 

The  decree  of  the  circuit  court  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree  as  follows:  It  is  or- 
dered, adjudged,  and  decreed  that  the  complainant,  the  Continental 
National  Bank  of  Memphis,  do  have  and  recover  from  the  defendant, 
Frank  L.  Richardson,  receiver  of  the  American  National  Bank,  the 
sum  of  18,249.26,  which  said  receiver  is  ordered  to  pay,  out  of  the 
funds  which  have  come  to  his  hands  as  receiver,  within  SO  days  from 
the  signing  of  this  decree,  and  by  priority  over  all  unsecured  creclitors 
of  the  American  National  Bank,  or  that  he  do  within  said  delay  cer- 
tify the  same  to  the  comptroller  of  the  currency,  with  a  copy  of  this 
decree;  and  it  is  further  ordered  and  decreed  that  for  the  balance 
of  complainant's  claim,  to  wit,  the  sum  of  $5,692.61,  the  said  Con- 
tinental National  Bank  of  Memphis  be,  and  is  hereby,  recognized  as  a 
general  creditor,  entitled  to  participate  pro  rata  with  the  depositors 
and  other  general  creditors  of  said  American  National  Bank  of  New 
Orleans  in  the  distribution  of  its  assets;  and  it  is  entered  and  decreed 
that  the  said  defendant  receiver  pay  to  said  Continental  National 
Bank  of  Memphis,  Tenn.,  such  pro  rata  thereon  as  has  been  or  may 
be  paid  to  other  unsecured  creditors  of  said  American  National  Bank, 
or  do  certify  the  same  to  the  comptroller,  to  govern  his  action  in  the 
premises. 

And  it  is  so  ordered. 


(94  Fed.  457.) 

CITY  OF  LAMPASAS  v.  TALCOTT. 

(Circuit  Court  of  Appeals.  Fifth  CJircuit.    May  9.  1809.) 

No.  757. 

McmiCTPAL  Corporations— De  Facto  Officers— Validity  op  Bonds. 

The  city  of  Lampasas  was  incori>orated  April  18,  1873,  under  a  special 
charter,  authorizing  its  mayor  and  and  aldermen,  among  other  things, 
to  construct  waterworks  and  issue  bonds  for  public  hnprovements.    Its 
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organization  was  perfected,  and  continued  nntll  1876,  when  its  officers  re- 
signed, and  administration  of  itff  affairs  was  abandoned.  In  1883  an^ 
effort  was  made  to  form  a  new  municipality,  including  within  its  limits 
the  territory  of  the  original  city  and  a  large  amount  of  contiguous  terri- 
tory. Officers  were  elected,  and  the  new  goTemment  was  organized,  and. 
continued  to  perform  the  functions  of  a  municipal  corporation  until  1890. 
when  quo  warranto  proceedings  were  instituted,  and  the  officers  removed, 
on  the  groimd  that  the  special  act  of  1873  was  still  in  force,  and  that  the 
resignation  of  its  officers  and  its  failure  to  continue  the  administration  of 
its  affairs  did  not  amount  to  a  dissolution  of  the  corporation.  Thereafter 
an  election  was  held  under  the  diarter  of  1873.  and  its  government  re- 
organized, and  nearly  all  of  the  additional  territory  attempted  to  be  in- 
cluded in  the  new  city  was  subsequently  annexed.  In  1885,  while  the 
illegal  organization  was  in  force,  it  Issued  bonds  for  the  purpose  of  con- 
structing waterworks.  The  waterworks  were  constructed  and  accepted 
by  the  city.  Upon  the  dissolution  of  this  organization,  the  waterworks 
passed  into  the  possession  of  one  holding  a  claim  for  services  as  superin- 
tendent, and  the  city  ceased  to  exercise  control  over  the  same,  and  paid 
to  the  person  in  possession  monthly  rates  for  the  use  of  the  water.  Heldt 
that  the  officers  acting  under  the  irregular  organisation  were  de  facto  offl*^ 
cers  of  the  city,  and  the  bonds  issued  by  them  were  valid. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western. 
District  of  Texas. 

This  suit  was  brought  to  recover  the  sum  of  f  2,170,  with  interest, 
alleged  to  be  due  on  62  coupons  attached  to  bonds  issued  by  the  citj 
of  Lampasas.  A  jury  trial  was  waived  by  the  parties,  and  at  the 
request  of  counsel  for  both  parties  the  court  made  a  finding  of  the 
facts.  The  court  held  that  the  plaintiff  was  entitled  to  recover  on 
the  coupons,  and  rendered  a  judgment  in  his  favor  for  J2,479.86. 
The  defendant,  the  city  of  Lampasas,  sued  out  a  writ  of  error.  It  is- 
assigned  as  error  that  the  court  rendered  a  judgment  against  the  city. 

The  following  are  the  facts  as  found  by  the  court: 

(1)  That  the  citizens  of  the  city  of  Lampasas,  in  I^ampasas  county,  Tex., 
were  by  special  act  of  the  legislature,  approved  April  18.  1873,  granted  a  char- 
ter as  a  municipal  corporation,  under  the  name  of  the  "Corporation  of  the  City 
of  Lampasas/'  with  boundaries  containing  an  area  of  553  acres,  covering  the 
original  town  plat  and  a  considerable  area  not  laid  out  in  regular  blocks. 
In  this  special  charter  it  was  provided  that  the  qualified  voters  should  elect 
a  mayor  and  board  of  aldermen,  consisting  of  eight  members,  to  hold  office 
for  the  term  of  two  years,  and  until  their  successors  should  be  elected  and 
qualified,  and  it  was  further  provided  that  the  mayor  and  five  aldermen  should' 
constitute  a  quorum  for  the  transaction  of  business.  It  was  also  provided  that 
the  first  election  should  be  Iield  within  30  days,  and  <me  thereafter  on  the  first 
Monday  in  January  of  each  alternate  year  thereafter,  by  the  mayor  and  three 
aldermen.  The  act  made  no  provision  for  dissolving  the  corporation,  and  no- 
period  of  time  was  fta^ed  for  the  expiration  of  the  charter. 

(2)  Under  this  special  charter  the  said  mayor  and  aldermen  were  granted 
power,  by  ordinance,  among  other  things,  to  construct  waterworks,  open,  grade, 
and  keep  in  repair  the  streets,  build  bridges,  and  open  sewers;  to  impose  and 
collect  taxes,  not  exceeding  1  per  cent,  per  annum;  and  to  issue  bonds  for 
public  improvements.  The  mayor  and  aldermen  were  authorized  to  appoint 
a  city  marshal,  who  should  also  be  ex  officio  assessor  and  collector  of  dty 
taxes,  and  also  to  appoint  a  secretary  and  city  attorney;  but  neither  the  office 
of  treasurer  nor  any  other  officer  than  those  named  were  provided  for. 

(3)  That  officers  were  elected,  and  the  said  municipal  government  was  exer- 
cised by  them,  under  the  said  special  charter,  from  1873  until  1876,  when  a 
mayor  and  board  of  aldermen  were  elected  who  favored  abolishing  the  said 
municipal  government,  and  they  by  formal  resolution  decided  to  resign,  and 
did  so,  and  abandoned  their  said  offices,  and  thereafter  no-  steps  were  taken, 
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•or  action  of  any  kind  had,  under  this  special  charter,  until  March,  1890,  after 
the  decision  of  the  supreme  court  of  Texas  In  the  case  of  Largen  y.  State, 
reported  in  76  Tex.  323,  13  S.  W.  161,  hereinafter  more  fully  referred  to. 

(4)  That  the  said  city  of  Lampasas  was  in  1873,  and  has  since  continned  to 
be,  the  county  seat  of  Lampasas  county,  and  had  a  population  in  1876  of  about 
800.  That  until  the  year  1882  the  said  town  was  without  raiboad  facilities, 
when,  upon  advent  of  a  railroad,  it  began  to  grow  rapidly,  and  by  ApriL  1883. 
had  a  population  of  about  4,500  people,  with  street  railroad  and  other  improre- 
ments.  About  1884  the  population  began  to  decline,  and  continued  to  decline 
until  about  1890. 

(5)  That  at  all  times  the  business  part  of  the  town  has  been  chiefly  confined 
•to  the  court-house  square  and  streets  leading  out  from  it,  and  has  been  within 

the  l)ounds  of  the  said  special  charter;  but  during  and  since  1882  business 
houses  were  built  near  the  railroad  depot,  outside  of  said  boimds,  and  outside 
■of  the  present  limits,  but  inside  of  the  l)oundaries  of  1883,  and  business  has 
been  since  transacted  therein. 

(6)  That  after  the  advent  of  the  railroad  numerous  additions  were  laid  out 
to  the  town,  and  residences  built  thereon  by  persons  doing  business  in  the 
town,  and  it  continued  to  grow  in  population,  until  it  reached  about  5,000  In 
1884  and  1885,  when  the  decline  in  population  began. 

(7)  That  in  February,  1883,  a  petition  was  presented  to  the  county  judge 
•of  said  Lampasas  county,  by  more  than  50  qualified  voters  living  in  and  around 

the  limits  of  said  town,  asking  that  an  election  be  ordered  to  determine  wheth- 
er the  persons  living  within  the  limits  in  said  petition  set  out  should  incorporate 
as  a  city  of  more  than  1,000  inhabitants,  under  the  provisions  of  the  general 
laws  of  Texas,  as  contained  in  title  17  of  the  Revised  Statutes.  Upon  this 
petition  the  said  county  Judge  made  his  order,  and  an  election  was  held,  re- 
sulting in  a  majority  vote  In  favor  of  said  corporation,— some  of  those  voting 
living  inside,  and  some  outside,  of  the  limits  prescribed  by  said  charter;  and 
upon  return  thereof  the  said  county  judge,  by  proper  order,  declared  the  said 
.city  duly  incorporated,  with  the  limits  In  said  petition  set  out  and  which  con- 
tained an  area  of  1,495  acres,  embracing  practically  all  of  the  lands  included 
within  the  said  special  charter,  and  extending  nearly  one-half  mile  west,  north, 
-and  east  thereof,  to  include  the  railroad  depot 

(8)  That,  in  pursuance  to  this  incorporation,  a  municipal  government  was 
organized,  with  all  the  ofiScers  prescribed  in  the  general  charter  contained  in 
said  title  17  (some  of  the  aldermen  and  other  officers  residing  outside  of  the 
limits  prescribed  by  said  special  act),  and  exercised  all  the  powers  and  func- 
tions of  a  city  of  over  1,000  Inhabitants,  organized  under  the  general  laws  of 
the  state  of  Texas,  levying  and  collecting  taxes,  and  prescribing  and  enforcing 
police  regulations,  without  any  one  contesting  or  disputing  the  validity  of 
its  lawful  rights  to  act  as  such,  until  November  4,  1889,  when,  upon  the  re- 
lation of  a  citizen  and  taxpayer,  the  district  attorney,  himself  also  a  resident 
taxpayer,  filed  an  information  in  the  natture  of  quo  wan-anto  against  T.  J. 
Largen,  who  was  mayor,  and  all  other  persons  assuming  to  act  as  city  officers 
under  this  incorporation  by  vote  of  the  people,  alleging  that  the  said  Incorpora- 
tion by  vote  of  the  people  in  1883  was  invalid,  because  of  the  fact  that  the 
said  special  charter  granted  in  1873  had  never  been  repealed,  and  that  the 
action  of  the  officers  in  resigning  in  1876  was  without  effect,  and  praying  that 
the  said  Largen  and  his  associates  be  ousted  from  office,  and  the  said  incorpora- 
tion of  1883  be  declared  invalid. 

(9)  That  said  suit  was  instituted  by  the  said  district  attorney,  without  any 
direction  by  the  attorney  general  or  other  executive  officer  of  the  state,  and 
without  making  any  of  the  creditors  of  said  incorporation  parties,  and  upon 
trial  resulted  in  a  judgment  ousting  the  said  Largen  and  associates  from  office, 
which  judgment,  on  appeal,  was  affirmed  by  the  supreme  court  of  Texas  on 
the  31st  day  of  January,  1890,  and  its  opinion  may  be  found  in  76  Tex.  323. 
3  S.  W.  16L 

(10)  That  after  the  decision  of  the  supreme  court  affirming  said  judgment 
of  ouster,  the  said  Largen  and  associates  ceased  to  act  ai^d  upon  an  order 

for  the  election  of  mayor  and  aldermen  under  the  special  charter  of  1873,  made 
.by  the  county  judge  of  Lampasas  county,  an  election  was  held  by  persons 
.living  within  the  limits  of  said  charter  on  the  18th  day  of  March*  1890,  and 
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the  persons  elected  as  mayor  and  aldermen  met  and  organized  March  19,  1S90, 
and  on  March  22,  1890,  by  unanimous  vote  of  the  city  coimcil  it  was  resolved 
to  accept  the  provisions  of  "title  17  of  the  Revised  Statutes  of  the  state  of  Texas 
in  lieu  of  the  charter  granted  by  the  legislature,"  and  a  copy  of  this  resolution 
was  duly  certified  and  recorded  as  required  by  law,  and  said  city  at  once  as- 
sumed to  act  under  the  general  charter  provided  in  said  title  17,  and  is  now 
acting  thereunder. 

(11)  That  on  December  26,  1890,  by  vote  of  a  majority  of  the  resident  citizens 
of  the  added  territory  hereinafter  mentioned,  there  was  added  to  the  limits 
of  the  city,  as  set  out  in  the  special  charter  of  1873,  all  of  the  land  west  of  the 
same  which  was  included  within  the  limits  of  1883,  and  one  tier  of  bloclss  ad- 
ditional, since  which  time  the  said  city  government  has  assumed  Jurisdiction 
over  said  added  territory,  but  has  not  assumed  any  jurisdiction  over  that  part 
lying  north  and  east  of  said  original  limits,  and  which  was  included  within  the 
limits  of  1883. 

(12)  The  area  of  the  territory  added  in  December,  1890,  was  428  acres, 
which  embraced  the  greater  part  of  the  residence  property  of  the  city  outside 
of  its  original  charter  limits  of  1873. 

(13)  That  the  said  territory  lying  north  and  east  of  said  original  limits,  and 
which  was  within  the  limits  of  the  charter  of  1883,  as  adopted  by  the  vote  of 
the  people,  has  situated  thereon  77  residence  houses,  occupied  by  persons  90 
per  cent,  of  whom  follow  some  kind  of  business  within  the  town,  as  defined 
by  charter  limits  of  1873.  The  following  map,  introduced  in  evidence,  shows 
the  boundaries  prescribed  by  the  act  of  1873,  the  boundaries  defined  in  the  order 
of  the  county  judge  in  1883,  the  boundaries  of  the  territory  added  in  December, 
1890,  the  territory  subdivided  into  lots,  blocks,  etc.: 


r«rritory  ■vbdlvid*<S  Into  Utt  wid  Blocka,  varictd*- 

•<nind«rl*i  preaerJbed  by  Act  of  ISTS,  Mrkod       i  .IJJ'aljilj^ 
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(14)  It  was  proven  that  all  the  books  and  papers  of  the  city  government 
of  the  city  of  Lampasas  under  the  charter  of  1873  and  1883  were  lost,  and  could 
not  be  foimd,  except  the  assessment  rolls  for  the  year  1889,  from  which  It  ap- 
pears that  the  assessed  value  of  all  lands  within  the  city  limits  of  1889  was 
$604,421),  and  that  the  personal  property  was  about  $400,000,  and  that  the 
said  assessment  was  divided  as  follows  ns  to  the  lands,  no  division  being  shown 
as  to  personal  property,  viz.:  Within  old  Ihnits  of  1873,  $452,444.00;  within 
the  part  added  in  December,  1890,  $157,915;  within  the  parts  north  and  east, 
$68,970. 

(15)  The  witness  who  made  the  foregoing  examination  states  that  the  said 
rolls  show  the  names  of  438  voters,  divided  as  follows,  viz.:  Residing  within 
old  limits  of  1873  were  175;  residing  on  part  added  in  December,  1890,  167; 
residing  on  parts  north  and  east,  96. 

(16)  From  the  facts  recited  in  the  last  two  findings,* the  court  finds  that  the 
city  of  Lampasas  as  now  organized,  and  as  it  has  existed  since  1890,  embraces 
about  90  per  cent,  in  value  of  all  real  property  situated  within  the  city  as 
organized  under  the  charter  adopted  by  vote  of  the  people,  and  situated  therein 
when  the  city  government  under  Largen  was  dissolved,  66  per  cent  being  in 
original  limits,  24  per  cent  in  territory  added  in  1890,  and  10  per  cent  in 
territory  now  excluded,  and  that  of  the  number  of  resident  voters  therein  at 
the  time  about  22  per  cent,  are  shown  to  have  resided  outside  the  present  lim- 
its, and  of  these  90  per  cent,  are  shown  to  have  followed  some  line  of  business 
in  said  original  charter  limits  of  1873,  which  is  shown  to  contain  all  the  busi- 
ness part  of  the  city  except  that  near  the  depot;  and  from  these  facts  the  court 
finds  that  the  present  charter  limits  embrace  substantially  all  of  the  persons  and 
property  embraced  within  the  limits  of  the  said  city  of  Lampasas  as  it  existed 
under  the  charter  adopted  in  1883  by  vote  of  the  people,  and  recognized  and 
acted  upon  by  them  as  a  valid  city  government  from  the  time  of  its  adoption 
until  the  quo  warranto  proceedings  against  Largen  and  associate  officers  in 
1889,  during  which  time  the  officers  assuming  to  act  as  officers  imder  said  gen- 
eral charter  were  elected  in  good  faith  by  all  persons  residing  within  the  said 
limits  of  the  charter  of  1883,  and  as  such  officers  in  good  faith  discharged  the 
duties  of  their  respective  offices,  without  dispute  by  any  person  residing  within 
the  restricted  limits  of  the  charter  of  1873,  or  by  persons  living  outside  of  the 
same. 

(17)  The  court  further  finds  that  In  January,  1885,  the  city  council  of  said 
city  of  Lampasas,  elected  under  the  provisions  of  the  general  charter  contained 
in  title  17  aforesaid,  and  assuming  to  act  thereunder,  and  not  under  the  pro- 
visions of  the  charter  of  1873,  in  good  faith,  and  in  response  to  a  general  de- 
mand of  the  business  men  of  the  city  for  fire  protection,  and  to  furnish  water 
to  the  city,  then  having  a  population  of  about  4,500,  determined  to  build  a 
system  of  waterworks  for  the  city,  and  to  pay  for  the  same  with  the  proceeds 
of  sale  of  bonds  of  the  city,  and  to  this  end,  after  full  and  open  discussion, 
did  pass  ordinances  to  the  following  effect,  viz.: 

"Ordinance  No.  59  [Printed  on  Back  of  Bond]. 

•'An  ordinance  to  be  entitled  *An  ordinance  to  provide  for  the  issuance  of  water- 
works bonds  of  the  city  of  Lampasas  and  to  provide  for  the  payment  of  the 
interest  and  sinking  fund  of  said  bonds.* 

"Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of  Lampasas, 
that  the  mayor  of  said  city  be,  and  he  is  hereby,  authorized  and  required  to 
have  eiitcraved  or  printed  coupon  bonds  of  the  city  of  Lampasas,  with  semi- 
annual iuttnest  coupons  attached,  falling  due  on  the  first  days  of  January  and 
July  of  each  and  every  year  from  and  after  their  date  at  the  rate  of  7  per  cent 
per  annum  interest;  said  bonds  to  be  styled  'Lampasas  City  Waterworks 
Bonds.* 

**Sec.  2.  Said  bonds  shall  be  drawn  to  mature  at  fifty  years  from  date  of  is- 
suance, with  the  option  reserved  to  the  city  council  to  redeem  and  retire  ten 
thousand  dollars  of  the  principal  of  said  bonds  at  the  end  of  ten  years  from 
the  date  of  the  issuance  of  said  bonds,  and  to  redeem  and  retire  five  thousand 
dollars  of  the  principal  of  said  bonds  at  the  end  of  each  period  of  five  years 
from  and  after  said  ten  years  from  date  of  issuance. 
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"Sec  3.  Said  bonds  shall  be  issued  to  the  amount  of  forty  thousand  dollars 
(^,000),  or  so  much  thereof  as  may  be  necessary,  shall  be  dated  at  the  time 
of  issuance,  and  shall  bear  interest  from  said  date  of  issuance. 

*'Sec  4.  Said  bonds  shall,  at  the  time  of  their  issuance,  be  dated  and  signed 
by  the  mayor,  countersigned  by  the  city  secretary,  and  registered  by  the  city 
treasurer. 

**Sec..  5.  The  city  secretary  and  city  treasurer  shall  each  keep  a  record  of  the 
number,  date  of  issuance,  and  amount  of  said  bonds,  and  the  number,  amount, 
and  date  of  maturity  of  the  coupons  thereto  attached,  and  shall  indorse  the 
countersigning  and  registration  thereof  on  each  of  said  bonds. 

**Sec.  6.  Said  bonds  shall  be  issued  in  sums  of  one  thousand  dollars  each, 
payable  to  bearer,  and  the  principal  and  interest  thereon  shall  be  payable  at 
S.  M.  Swenson  &  Sons'  Bank,  New  York  City,  or  at  the  office  of  the  city  treas- 
urer in  Lampasas,  the  interest  being  payable  semiannually  on  the  coupons  at- 
tached. 

"Sec  7.  For. the  purpose  of  providing  for  the  payment  of  the  interest  on 
said  bonds,  and  to  provide  a  sinking  fund  for  the  redemption  of  the  same, 
a  special  ad  valorem  tax  of  twenty-five  cents  on  every  one  hundred  dollars* 
worth  of  property  is  hereby  levied  and  ordered  to  be  assessed  and  collected  for 
the  year  1885,  and  for  each  and  every  year  thereafter  until  said  bonds,  prin- 
cipal and  interest,  are  paid,  on  all  property  subject  to  taxation  within  the  city 
of  Lampasas,  and  rendered  to  and  assessed  by  the  city  assessor  and  collector: 
provided,  however,  that  the  city  council  shall,  from  time  to  time,  make  a  pro- 
portionate reduction  in  the  amount  or  rate  of  the  tax  hereby  levied  whenever 
the  whole  amount  of  said  tax  shall  not  be  necessary  to  meet  the  interest  and 
sinking  fund  on  the  bonds  of  this  issue  then  outstanding. 

**Sec  8.  To  provide  funds  for  the  payment  of  said  interest  and  sinking  fimd, 
there  is  hereby  appropriated  out  of  thp  revenues  of  the  city,  arising  from  the 
net  eamhigs  of  the  waterworks,  a  sufficient  sum  annually,  beginning  with  the 
year  1885,  to  make  up  the  deficiency  (If  any  there  be)  of  said  interest  and  sink- 
ing fund  after  the  collection  of  the  special  tax  herein  provided  for,  and  the 
sums  arising  from  the  net  earnings  of  the  waterworks  shall  not  be  drawn  upon 
or  disbursed  for  any  other  purpose  until  said  interest  and  sinking  fund  is  fully 
provided  for  in  each  year,  and  the  city  treasurer  shall  keep  a  separate  account 
of  all  moneys  derived  from  said  tax  and  net  earnings  of  waterworks,  to  be 
known  and  designated  on  his  books  and  reports  as  the  ^Waterworks  Fund.* 

"Sec  9.  At  the  end  of  ten  years  from  the  date  of  issuance  of  said  bonds,  or 
as  soon  thereafter  as  practicable,  the  city  council  may  designate  by  an  order 
entered  of  record  on  the  mhiutes  the  numbers  and  amount  of  the  principal 
(not  exceeding  ^10,000.00)  and  date  of  payment  of  such  bonds  of  this  issue 
as  the  city  desires  to  redeem,  said  numbers  being  designated  by  lot  or  otherwise, 
as  the  council  may  then  determine,  provided  the  numbers  designated  are  con- 
secutive, and  a  copy  of  such  order  shall  be  published  in  some  newspaper  in 
the  city,  of  Lampasas,  and  such  other  notice,  personally  or  otherwise,  may  be 
given  to  the  holder  of  such  designated  bonds,  their  agents  or  representatives, 
as  the  council  may  determine  at  the  time  of  such  designation,  and  such  desig- 
nated bonds  shall  be  paid  upon  presentation,  and  shall  cease  to  bear  Intprest 
from  and  after  the  date  of  payment  fixed  by  said  order;  and  at  the  end  of 
each  period  of  five  years  thereafter  five  thousand  dollars  ($5,000.00)  of  the 
principal  of  said  bonds  may  be  redeemed  in  like  manner. 

•*Sec.  10.  The  bonds  herein  provided  for  shall  be  sold  at  not  less  than  par, 
and  in  such  manner  as  Is  or  may  be  hereafter  provided  by  ordinance,  resolu- 
tion, or  otherwise,  and  the  proceeds  of  said  bonds  shall  be  devoted  exclusively 
to  the  construction  of  a  suitable  system  of  waterworks  for  fire  protection, 
family  supply,  and  other  public  and  private  purposes,  and  for  the  puri)ose  of 
such  fire  department  supplies  as  may  be  doemed  necessary  by  the  council; 
said  system  of  waterworks  to  be  operated  in  such  manner  as  may  be  hereafter 
provided  by  ordinance,  resolution,  or  Otherwise. 

"Filed  January  6th,  1885.  S.  S.  Potts,  Secretary. 

"Passed  January  6th,  1885.  S.  S.  Potts,  Secretary. 

"I  approve  the  above  ordinance,  January  6th,  1885. 

"W.  J.  Standefer,  Mayor  of  City  of  Lampasas. 
"Attest:     S.  S.  Potts,  Secretary.'* 
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"Ordinance  No.  60  [Printed  on  Back  of  Bond]. 

'^An  ordinance  entitled  'An  ordinance  to  provide  for  the  collection  of  a  special 
tax  for  the  payment  of  interest  and  to  provide  a  sinking  fond  for  the  re- 
demption of  waterworks  bonds  of  the  city  of  Lampasas.' 

'^Section  1.  Be  it  ordained  by  the  city  council  of  the  city  of  Lampasas,  that 
the  city  assessor  and  collector  be,  and  he  is  hereby,  required  to  assess  and 
collect  a  special  tax  of  twenty-five  cents  on  the  one  hundred  dollars'  worth  of 
all  property,  subject  to  taxation  within  the  city  of  Lampasas,  rendered  to  and 
assessed  by  him  for  the  year  1885,  and  for  each  and  every  year  thereafter, 
for  the  payment  of  the  semiannual  interest,  and  to  provide  a  sinking  fund  for 
the  redemption  of  the  waterworks  bonds  of  the  city  of  Lampasas,  until  said 
bonds,  principal  and  interest,  are  paid:  provided,  however,  that  the  city  coun- 
cil shall  from  time  to  time  make  a  proportionate  reduction  in  the  amoimt  of  the 
tax  hereby  levied  whenever  the  whole  amount  of  tax  shall  not  be  necessary 
to  meet  the  Interest  and  sinking  fund  on  the  bonds  then  outstanding. 

"Piled  January  6th,  1885.  S.  S.  Potts,  Secretary. 

"Passed  January  6th,  1885.  S.  S.  Potts,  Secretary. 

"I  approve  the  above  ordinance,  January  6th,  1885. 

"W.  J.  Standefer,  Mayor  of  City  of  Tiampasss. 

"Attest:    S.  S.  Potts,  Secretary." 

•^Ordinance  No.  65  [Prhited  on  Back  of  Bond]. 

^'An  ordinance  to  be  entitled  'An  ordinance  to  amend  section  9  of  Ordinance 
No.  59,  passed  and  approved  January  6th,  1885.' 

"Section  1.  Be  it  ordained  by  the  city  council  of  the  dty  of  Lampasas  that 
section  9  of  Ordinance  No.  59,  passed  and  approved  January  6th,  1885,  be  so 
amended  so  as  to  read  hereafter  as  follows: 

"  'Sec.  9.  At  the  end  of  ten  years  from  the  date  of  issuance  of  said  bonds, 
or  as  soon  thereafter  as  practicable,  the  city  council  may  designate,  by  an 
order  entered  of  record  of  the  minutes,  the  numbers  and  amount  of  the  prin- 
cipal, not  exceeding  $10,000.00,  and  date  of  payment  of  such  bonds  of  this 
issue  as  the  city  desires  to  redeem;  said  numbers  so  designated  shall  be  con- 
secutive, beginning  at  No.  1,  and  a  copy  of  such  order  shall  be  published  in  some 
newspaper  in  the  city  of  Lampasas,  and  such  other  notice,  personally  or 
otherwise,  may  be  given  to  the  holder  of  such  designated  bonds,  their  agents 
or  representatives,  as  the  council  may  determine  at  the  time  of  such  designa- 
tion, and  such  designated  bonds  shall  be  paid  upon  presentation  and  shall  cease 
to  bear  Interest  from  and  after  date  of  payment  fixed  by  said  order;  and  at  the 
end  of  each  period  of  five  years  thereafter  five  thousand  ($5,000.00)  of  the 
principal  of  said  bonds  may  be  redeemed  in  like  manner.' 

"Sec.  2.  That  this  ordinance  take  effect  and  be  in  force  from  and  after  its 
passage. 

"Passed  March  2l8t,  1885.    Approved  March  2l8t,  1886. 

"W.  J.  Standefer,  Mayor. 

"Attest:    S.  S.  Potts,  Secretary.'* 

(18)  As  bearing  on  the  question  of  the  validity  of  said  ordinances  as  the  act 
of  de  facto  ofllcers  under  the  charter  of  1873,  It  Is  here  stated  that  under  said 
charter  of  1873  It  Is  provided: 

"Sec.  12.  All  ordinances  and  resolutions  enacted  by  said  corporation  shall 
be  published  by  posting  notice  at  three  public  places  In  the  limits  of  the  cor- 
poration or  by  publication  for  at  least  three  successive  weeks  in  a  newspaper 
published  within  the  limits  of  said  city." 

And  It  was  further  shown  that  the  city  council  that  passed  said  ordinances 
was  composed  of  the  mayor  and  five  aldermen,  all  of  whom  were  elected  by 
general  vote  of  the  entire  corporation  within  the  limits  of  the  charter  under 
the  incorporation  of  1883,  and  that  two  of  the  said  aldermen  and  the  dty  sec- 
retary resided  in  the  territory  outside  of  the  charter  limits  of  1873,  and  one 
of  said  two  aldermen  resided  in  territory  northeast  of  said  limits  and  outside 
of  the  present  city  limits. 

U9)  After  the  adoption  of  the  ordinances  aforesaid,  the  said  dty  council  ad- 
vertised for  bids  for  the  construction  of  a  system  of  waterworks,  and  per- 
sonally Injected  similar  works  in  neighboring  towns,  and  also  tried  to  negotiate 
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a  sale  of  bonds  for  cash.  Falling  to  effect  a  sale  of  the  bonds  by  the  time  set 
for  receiving  the  bids,  the  letting  of  the  contract  was  posti>oned.  At  this  time 
several  bidders  were  ready  to  submit  plans  and  bids,  but,  as  all  contemplated 
being  i)aid  in  cash,  no  bids  were  made  or  received.'  It  is  shown  that  there  were 
present  at  this  time,  prepared  to  submit  a  bid,  a  responsible  party  willing  to 
build  a  system  of  waterworks  for  $25,000  in  cash;  but  it  was  not  shown  what 
kind  of  a  system  this  party  intended  building,  as  to  the  size  of  mains,  pumps, 
standpipe,  or  other  details,  to  enable  the  court  to  draw  any  comparison  as  to 
whether  this  bidder  proposed  to  buHd  as  good  a  system  as  was  subsequently 
built,  or  not,— the  fact  being  that  this  bidder  demanded  cash  payment,  and  was 
unwilling  to  take  bonds  in  payment. 

(20)  At  a  later  date  the  said  city  council  awarded  the  contract  to  a  bidder 
who  was  willing  to  build  a  system  according  to  his  plans  at  the  price  of 
$40,000,  to  be  paid  in  bonds  of  the  said  city,  and  this  contractor  proceeded  to 
build  the  said  system,  and  the  same  was  fully  tested  by  the  city  council  before 
acceptance,  and  upon  such  test  and  approval  the  said  works  were  accepted  and 
paid  for  by  the  delivery  by  the  city  council  of  the  bonds  as  called  for  in  the 
contract.  The  city  officers  paid  for  the  waterworlts  in  bonds,  because  they  had 
been  unable  to  sell  the  bonds  for  money.  The  bonds  were  not  considered  good 
for  their  face  value.  If  they  had  been  so  considered,  the  waterworks  could 
have  been  constructed  for  less. 

(21)  It  was  shown,  over  the  objection  of  plaintiff  as  to  the  competency  of 
the  witnesses,  by  two  persons  who  became  familiar  with  the  nature  and  ex- 
tent of  the  said  system  as  built,  one  about  one  year  and  the  other  about  two 
years  after  it  was  constructed,  that  In  their  judgment  the  said  system  was 
worth,  at  cash  values,  based  upon  cost  of  construction,  according  to  the  esti- 
mate of  one,  the  sum  of  $25,000,  and  of  the  other  $26,279;  neither  witness  al- 
lowing anything  by  way  of  profits  to  the  contractor.  This  was  all  the  testi- 
mony on  this  point.  Neither  of  these  witnesses  were  shown  to  have  been 
familiar  with  the  price  of  material  and  labor  in  1886,  nor  to  have  had  any 
knowledge  of  building  waterworks  at  that  time;  but  one  of  them  operated  the 
works  from  1885  to  1801,  and  the  other  had  been  engaged  since  1887  in  putting 
to  waterworks  under  contract  in  various  cities  in  Texas. 

(22)  The  plaintiff  introduced  and  read  in  evidence,  for  the  purpose  of  identi- 
fication, and  to  prove  the  ordinances  indorsed  thereon  and  hereinbefore  set  out, 
one  of  the  bonds  alleged  to  have  been  issued  by  defendant  in  payment  for  the 
said  system  of  waterworks,  which  bond  is  in  words  and  figures  as  follows: 

"State  of  Texas. 

Tampasas  City  Waterworks  Bond. 

'The  Oity  of  Lampasas 

"Will  pay  one  thousand  dollars  to  bearer,  fifty  years  after  date  hereof,  with 
toterest  from  date  at  the  rate  of  seven  per  cent,  per  annum,  payable  semi- 
annually, on  the  first  days  of  January  and  July,  in  each  year,  payable  at  the 
office  of  S.  M.  Swenson  &  Son  in  the  city  of  New  York,  or  at  the  treasurer's 
office  in  the  city  of  Lampasas,  on  presentation  of  the  proper  coupon  hereto 
attached.  Issued  under  authority  of  an  ordinance  entitled  'An  ordinance  to 
provide  for  the  Issuance  of  waterworks  bonds  of  the  city  of  Lampasas,  and  to 
provide  for  the  payment  of  the  interest  and  sinktog  fund  of  said  bonds,*  passed 
January  6th,  1885,  a  copy  of  which  ordinance  is  printed  on  the  reverse  side 
hereof,  to  which  reference  is  made. 

"Witness  the  hand  of  the  mayor  of  the  city  of  Lampasas,  attested  by  the  city 
secretary,  with  the  corporate  seal  aflixed,  in  the  city  of  Lampasas,  state  of 
Texas,  this  twenty-seventh  day  of  March,  A.  D.  1885. 

•     **W.  J.  Standefer,  Mayor. 

"Attest:    [Seal.]    S.  S.  Potts,  Secretary." 

Attached  to  the  said  bond  were  coupons  Nos.  24  to  100,  inclusive.  In  the 
upper  left-hand  corner,  to  transverse  form,  and  separated  from  the  body  of 
the  bond  by  vignette  Itoe,  was  the  following: 

" ,  Comptroller  State  of  Texas. 

"S.  S.  Potts,  Secretary  City  of  Lampasas. 

"W.  S.  Morris,  Treasurer  Oity  of  Lampasas." 
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On  the  back  of  said  bond  was  the  following  Indorsement:  ••Registered  March 
28,  1885.  Wm.  J.  Swain,  Comptroller."  But  no  seal  was  affixed  to  such  sig- 
nature or  indorsement.  On  thc^  bacls  of  this  bond  was  printed  copies  of  the 
ordinances  under  which  it  was  issued,  as  hereinbefore  set  out 

(23)  The  plaintiff  introduced  in  evidence  a  certificate  from  the  comptroller 
of  public  accounts  of  the  state  of  Texas,  made  after  the  Institution  of  this  suit, 
certifying  that  the  records  of  his  office  showed  that  on  March  28,  1885,  there 
were  duly  registered  40  bonds  of  the  city  of  Lampasas,  of  the  denomination 
of  $1,000  each,  known  as  'Waterworks  Bonds."  And  the  plaintiff  further  in- 
troduced in  evidence  a  certified  copy  of  a  statement  submitted  by  W.  J. 
Staudefer,  mayor,  and  S.  S.  Potts,  secretary,  of  the  city  of  Lampasas,  to  the 
comptroller,  when  said  bonds  were  tendered  for  registration,  certifying  that 
the  assessed  value  of  all  property  situated  within  the  limits  of  said  dty  of 
Lampasas,  as  shown  by  the  tax  rolls  for  the  year  1884,  was  $1,447,200. 

(24)  The  plaintiff  read  in  evidence  62  coupons,  described  in  his  petition,  each 
of  the  sum  of  $35,  and  matmring  at  the  different  dates  set  out  in  his  petition, 
\vhich  said  coupons,  except  as  to  due  date  and  number  of  bond,  were  of  the  fol- 
lowing form: 

**$35.  The  City  of  Lampasas  $35. 

"Will  pay  the  bearer  thirty-five  dollars  at  the  office  of  S.  M.  Swenson  &  Son 
in  the  city  of  New  York,  or  at  the  treasurer's  office  in  the  city  of  Lampasas, 

on  the  1st  day  of ,  189-,  being  six  months'  interest  on  bond  No.  — . 

"S.  S.  Potts,  Secretary." 

Upon  which  coupon  the  court  finds  tliat  there  is  due  the  plaintiff  on  this  day 
the  sum  of  $2,170  principal  and  $309.86  interest. 

(25)  At  the  time  of  the  affirmance  of  the  Judgment  in  Largen  v.  State,  76 
Tex.  323,  13  S.  W.  161,  one  H.  E.  Hedeman  was  in  charge  of  the  waterworks 
so  acquired  for  said  bonds,  he  having  taken  charge  of  said  waterworks  as 
superintendent  before  the  dissolution  of  said  organization  of  1883.  He  held 
possession  of  said  waterworks  under  a  claim  for  $150,  back  salary  due  him 
from  the  dissolved  organization,  and  for  some  other  moneys  due  him  for  a  house 
placed  on  the  waterworks  grounds.  Asserting  such  claim,  he  remained  in 
charge  of  such  waterworks  for  over  one  year  from  the  dissolution  of  said  cor- 
poration of  1883.  He  delivered  possession  of  said  waterworks  to  Coler  &  Bro., 
bankers  and  brokers  of  New  York  City,  through  their  agent,  W.  L.  Vinlng, 
for  the  reason  that  Coler  &  Bro.  paid  him  the  debt  due  him  and  for  his  interest 
in  said  house,— said  Vining  at  the  time  exhibiting  to  him  one  of  said  bonds 
of  said  series,  and  statiu^  that  said  Coler  &  Bro.  owned  it  and  all  other  bonds 
of  said  series;  and  said  Coler  &  Bro.  and  their  assigns  have  from  that  time 
controlled  and  claimed  to  own  said  waterworks,  and  still  control  and  claim  to 
own  said  system  of  waterworks.  It  was  not  shown  that  the  bond  exhibited  to 
said  Hedeman  by  Vining  was  one  of  the  number  from  which  any  of  the 
coupons  in  suit  was  taken,  nor  was  any  further  proof  made  that  Coler  &  Bro. 
owned  any  of  said  bonds,  or  represented  any  of  the  owners  thereof.  It  was 
shown  that  the  said  Hedeman  did  not  pretend  to  act  for  the  city  of  Lampasas 
in  making  a  settlement  of  said  bond,  and  only  assmned  to  act  in  the  protection 
of  h'    own  individual  claim. 

(2(»)  The  court  further  finds  that,  since  the  reorganization  of  the  city  govern- 
ment In  1890,  under  the  special  charter  of  1873  and  the  general  charter  adopted 
immediately  thereafter,  the  city  of  I^ampasas  has  exercised  no  control  over 
said  waterworks,  but  has  paid,  monthly,  first  to  said  Hedeman  and  then  to 
Coler  &  Bro.,  for  the  use  of  water  supplied  by  said  waterworks  system,  and 
that  since  said  reorganization  in  1890  said  city  of  Lampasas  has  not  taken 
possession  of  any  other  property  within  its  limits  that  was  acquired  or  con- 
structed between  1883  and  1890,  except  one  bridge,  built  prior  to  1890,  which 
was  not  paid  for,  but  which,  on  account  of  such  nonpayment,  was  taken  pos- 
session of  by  the  builders,  and  sold  by  them  to  the  county  of  Lampasas  and  the 
city  as  organized  in  1890. 

(27)  It  was  shown  that  the  pumping  station  of  the  waterworlcs  as  originally 
constructed  was  situated  within  the  corporate  limits  as  defined  in  the  charter  of 
1883,  but  was  removed  by  the  city  in  1887  to  a  point  without  the  corporate  limits 
of  1888,  and  has  remained  at  said  place  ever  since.   It  was  further  shown  that 
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the  standpipe  was  located  at  a  point  near  the  west  line  of  the  charter  limits  of 
1883,  bat  within  snch  limits,  and  that  the  distributing  water  mains  leading 
from  said  standpipe  were  distributed  through  the  part  of  the  city  west  of 
the  original  charter  limits  of  1873,  thence  through  the  business  part  of  the 
dty  within  said  original  limits,  and  extending  eastward  and  northward  to  the 
railroad  depot,  and  tliat  said  standpipe  and  all  of  said  distributing  mains  and 
fire  hydrants  are  within  the  limits  of  the  city  as  now  existing  (composed  of 
the  original  charter  limits  and  the  territory  added  in  1890),  except  that  for  a 
distance  of  about  900  yards  one  of  said  mains  extends  northward  to  said  depot, 
with  one  Are  hydrant  thereon. 

C2S)  It  was  shown,  and  the  court  so  finds,  that  there  has  at  all  times  been 
a  well-defined  business  center  fn  the  city  of  Lampasas,  which  Is  within  the 
Umits  of  the  charter  of  1873;  and  the  court  also  finds  that  between  18S3  and 
1890  a  number  of  business  houses  and  residences  were  established  in  the  neigh- 
borhood of  the  railroad  depot  all  of  which  were  within  the  limits  of  the  charter 
of  1883,  but  are  not  within  the  limits  over  which  the  present  city  government 
assumes  Jurisdiction.  Within  this  territory  it  was  shown  that  there  are  77  in- 
habited dwellings  and  2  vacant  dwellings.  It  was  shown  that  of  the  persons 
occupying  these  dwelling  houses  90  per  cent  did  business  within  the  present 
limits  of  the  city. 

Franz  Fiset,  0.  H.  Miller,  and  J.  0.  Matthews,  for  plaintiff  in  er- 
ror. 
T.  B.  Cochran  and  R  Q.  West,  for  defendant  in  error. 

Before  PARDEE,  MeCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
city  of  Lampasas  was  made  a  municipal  corporation  by  special  act 
of  the  legislature  on  April  18,  1873.  Until  1876  the  corporation 
remained  organized  under  this  special  act.  The  city  oflQcers  then 
resigned,  and  the  administration  of  the  town's  affairs  by  oflQcers 
was  abandoned.  In  February,  1883,  the  population  of  the  town 
having  increased,  an  effort  was  made  to  form  a  new  municipal  cor- 
poration. The  procedure  was  under  statutes  intended  to  apply  to 
towns  that  had  never  been  incorporated.  The  citizens  of  Lam- 
pasas were  acting  on  the  mistaken  presumption  that  they  had  ef- 
fectually abandoned  and  annulled  the  incorporation  of  the  town 
under  the  special  act.  The  town,  as  last  organized,  embraced  sub- 
stantially all  of  the  territory  covered  by  the  special  act,  and  also 
other  lands  so  as  to  include  a  railroad  depot.  Each  organization 
provided  for  the  government  of  the  town  by  a  city  council,  and 
the  usual  oflQcers  were  provided  by  each.  The  oflSce  of  treasurer 
was  not  provided  for  by  the  special  act.  The  last  organization 
continued  in  practical  force  from  February,  1883,  to  January  31, 
1890,  when  the  supreme  court  of  Texas  sustained  quo  warranto 
proceedings,  and  removed  the  city  oflQcers  holding  under  an  elec- 
tion had  under  the  organization  of  1883.  The  supreme  court  held 
that  the  effort  to  incorporate  the  town  under  the  general  law  s  was 
Ineffectual,  and  that  the  mode  adopted  was  only  applicable  to  un- 
incorporated towns.  The  effect  of  the  court's  opinion  was  to  show 
that  the  special  act  of  1873  continued  in  force.  Largen  v.  State, 
76  Tex.  323,  13  S.  W.  161.  After  the  opinion  of  the  supreme  court 
was  rendered,  an  election  was  held  under  the  special  charter  of 
1873,  and  soon  thereafter  the  city  regularly  accepted  the  provisions 
of  the  general  laws  of  the  state  relative  to  municipal  corporations. 
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as  stated  in  the  findings  of  the  circuit  court  By  the  charter  of 
1873  the  mayor  and  aldermen  were  granted  power  to  "construct 
waterworks"  and  to  "issue  bonds  for  public  improvements/'  The 
bonds  were  issued,  and  used  to  secure  the  erection  of  the  water 
works.  The  works  are  shown  to  be  worth  not  less  than  from  |25,- 
000  to  ?26,000,  without  estimating  profits  made  by  the  contractor. 
The  bonds  were  used  to  pay  for  the  waterworks.  In  the  absence 
of  proof  to  the  contrary,  they  are  presumed  to  have  passed  into 
the  possession  of  the  plaintiff  before  maturity,  for  a  valuable  con- 
sideration, and  without  notice  of  any  objection  to  which  they  were 
liable.  City  of  San  Antonio  v.  Mehaffy,  96  U.  S.  314.  If  it  be 
true  that  the  corporation  had  authority  under  any  circumstances 
to  issue  the  securities,  the  bona  fide  holder  has  a  right  to  presume 
they  were  legally  issued.    Id. 

The  dominant  question  in  this  case  is,  had  the  corporation,  at 
the  date  of  these  bonds,  the  right  to  issue  them?  In  one  aspect  a 
municipal  corporation  is  an  agency  of  the  state  government  to  per- 
form certain  functions.  It  is  brought  into  existence  by  the  state, 
and  can  only  be  annulled  by  the  creative  power,  or  pursuant  to 
laws  regularly  made.  Its  existence  cannot  be  collaterally  at- 
tacked. As  a  party  to  a  contract,  it  must  be  looked  on  as  an  in- 
dividual, or  as  a  private  corporation,  for  its  contracts  are  equally 
under  the  protection  of  law.  The  prohibition  against  their  im- 
pairment is  as  effective  as  in  the  case  of  the  contracts  of  individ- 
uals. It  is  protected,  even  against  execution,  in  the  ownership  of 
property  necessary  to  the  exercise  of  its  public  functions.  It  holds 
for  taxation  the  real  estate  within  its  limits  and  the  personal  prop- 
erty of  its  residents.  These  are  its  resources  for  discharging  its 
debts.  The  people  living  in  it  are  the  units  of  which  the  corpora- 
tion is  composed.  The  people  and  the  property  are  the  whole 
debt-paying  elements  of  a  municipal  corporation.  The  organiza- 
tion is  the  mere  shell  that  holds  it  in  shape.  The  kernel  is  com- 
posed of  the  people  and  the  property.  Looking  practically  at  the 
substance,  rather  than  at  the  form,  the  courts  have  uniformly  held 
that  no  change  of  name  or  of  organization  will  enable  a  municipal 
corporation  to  avoid  the  payment  of  its  debts.  Whatever  the  name 
may  be,  whatever  the  officers  may  be  called,  the  new  organiza- 
tion would  be  the  successor  of  the  old,  would  be  composed  of  the 
same,  or  nearly  the  same,  units,  would  embrace  the  same  territory, 
holding  the  same,  or  nearly  the  same,  subjects  of  taxation,  and  would 
in  fact  be  the  successor  of  the  first  organization.  As  the  second 
government  succeeds  to  the  rights  of  the  first,  it  is  also  subject  to 
its  liabilities.  Shapleigh  v.  City  of  San  Angelo,  167  U.  S.  646,  17 
Sup.  Ct.  957;  Laird  v.  City  of  De  Soto,  22  Fed.  422.  In  the  case  at 
bar  the  legal  charter  under  the  special  act  was  laid  aside.  One 
illegal,  but  having  all  the  appearances  of  legality,  was  formed.  It 
named  the  necessary  officers,  elected  them,  and  performed  all  the 
functions  of  a  municipal  corporation  for  a  period  of  nearly  seven 
years.  The  state,  during  this  period,  did  not  challenge  its  exer- 
cise of  power.  It  issues  |40,000  of  bonds,  and  obtains  the  benefit 
of  their  sale.    Then,  by  judgment  of  the  court,  the  officers  are  re- 
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mgred  as  officers  of  the  new  organizatioii,  and  others  elected  un- 
der the  first  charter.    Can  it  be  held  that  the  city,  composed  of  the 
same  people,  including  the  same  resources  for  revenue,  is  now  ab- 
solved  of  all  liability  upon  the  bonds?    Can  a  city,  under  an  il- 
legal and  irregular  change  of  limits,  preserving  the  same  name, 
obtain  credit  for  public  improvements,  and,  when  the  irregular 
charter  is  vacated,  return  to  the  use  of  the  first,  which  has  all 
along  been  in  force,  and  then  stand  freed  of  the  debt?    The  people 
and  property  now  sought  to  be  charged  were  all,  or  nearly  all,  in- 
cluded and  represented  in  the  irregular  corporation  which  issued 
the  bonds.     They  get  the  benefit  of  the  bonds.     The  facts  show 
that  the  city  and  citizens  were  acting  in  good  faith.    The  bonds 
were  issued  with  public  approval,  and  without  objection.    The  im- 
provements were  accepted,  and  it  was  intended  that  the  bonds 
should  be  paid.    If  it  had  been  otherwise,  if  the  irregular  organ- 
ization had  been  assumed  in  order  to  obtain  credit,  and  abandoned 
to  avoid  payment,  could  such  a  scheme  receive  judicial  sanction? 
This  would  not  be  permitted.    It  would  open  wide  an  avenue  for 
fraud  and  imposition.    If  it  is  plain  that  such  a  plan,  no  matter 
how  ingeniously  executed,  would  not  be  permitted  to  succeed,  it 
must  be  equally  clear  that,  when  the  citizens  and  acting  officers 
of  the  irregular  corporation  acted  in  good  faith,  and  believed  their 
action  to  be  regular  and  valid,  such  irregularity  will  not  be  per- 
mitted to  work  injustice.    The  officers  representing  the  city  in  the 
issuance  of  the  bonds  believed  that  they  were  clothed  with  author- 
ity by  the  procedure  of  1883.    In  this  they  were  mistaken.    The 
charter  of  1873  was  still  in  existence.    It  authorized  the  election 
of  officers  of  the  city.    These  officers  had  been  elected.    Although 
they  believed  that  they  held  office  under  the  new  organization,  they 
were  officers  de  facto  of  the  city,  actually  filling  places  created  by 
the  special  act  of  1873.    The  special  act  of  incorporation  author- 
ized tiie  issuance  of  the  bonds  for  public  improvement.    An  ordi- 
nance was  passed  to  issue  them.    The  bonds,  we  hold,  were  not 
made  invalid  by  reason  of  the  illegal  effort  at  incorporation  made 
in  1883. 

There  are  other  defenses  suggested  in  argument,  but  it  would 
serve  no  useful  purpose  to  extend  this  opinion.  The  whole  of  the 
findings  of  fact  by  the  circuit  court  will  appear  in  the  statement 
of  the  case,  and  it  is  sufficient  to  say  that  we  concur  in  the  con- 
clusion of  the  learned  judge  presiding  in  the  circuit  court  that  the 
plaintiff  was  entitled  to  judgment  The  judgment  of  the  circuit 
court  is  affirmed. 
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(94  Fed.  468.) 

UNDERWOOD  v.  PATRICK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  24,  1899.) 

No.  1.146. 

1.  Yekdob  and  PuBcaiSBR  —  Sale  of  Land  to  Syndicate  —  Acceptahgb  of 

Notes  of  One  Mbmbbb  fob  Purchase  Monet. 

A  vendor  who  sold  land  to  a  syndicate,  conveying  to  one  member  and 
accepting  his  individual  notes,  secured  by  mortgage  on  the  property  for 
the  unpaid  purchase  money,  with  knowledge  that  sudi  arrangement  was 
made  for  the  express  purpose  of  relieving  another  of  the  purchasers  from 
personal  liability  for  such  unpaid  purchase  moneyj  is  estopped  to  dalm 
such  liability,  and  has  no  right  of  action  against  htm  on  the  notes,  or 
Otherwise,  to  recover  a  deficiency  remaining  due  after  foreclosure  of  the 
mortgage;  nor  was  such  right  given  by  a  declaration  of  trust  executed  by 
the  grantee,  declaring  the  interest  of  each  member  of  the  syndicate  In 
the  property  and  their  several  liabilities  as  between  themselves. 

2.  LmiTATiON  OF  Actions— What  Law  Governs. 

A  plea  of  the  statute  of  limitations  relates  to  the  remedy,  and  ia  gov- 
emed  by  the  law  of  the  forum. 
8.  Same—Accrual  op  Cause  of  Action. 

Where  a  vendor  sold  land  to  a  syndicate,  taking  notes  of  one  member 
for  deferred  payments  of  purchase  money,  a  right  of  action  by  the  vendor 
against  another  member  of  the  syndicate  for  the  recovery  of  such  pur- 
chase money,  if  any  existed,  accrued  on  the  maturity  of  the  notes. 
4.  Same— Effect  of  Payments. 

As  an  action  against  another  of  the  purchasers,  who  did  not  sign  the 
notes,  would  not  be  based  thereon,  but  on  a  collateral  promise,  a  payment 
on  the  notes  after  their  maturity  by  the  maker  or  a  subsequent  grantee 
would  not  extend  the  time  within  which  such  action  could  be  brought. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Eliza  W.  Patrick,  the  defendant  in  error,  brought  this  action  against  Frank 
L.  Underwood,  the  plaintlfT  in  error,  to  recover  certain  svana  of  money  claimed 
to  be  due  her  on  notes  executed  by  one  Nathan  D.  Allen.  The  substance  of 
the  facts  set  out  in  the  complaint  are:  That  Mrs.  Patrick  was  the  owner  of 
a  tract  of  616  acres  of  land  adjoining  the  city  of  Omaha,  Neb.,  which  Under- 
wood, Craig,  and  Allen  wanted  to  purchase  from  her.  That  they  represented 
to  her  that  they  wanted  to  form  a  syndicate  consisting  of  themselves  and  other 
parties.  That  on  the  12th  of  May,  1887,  the  sale  was  completed  for  the  sum 
of  $510,000.  That  the  deed  for  the  property  was  executed  and  delivered  by 
Mrs.  Patrick  to  Allen,  who  paid  her  .$110,000  of  the  purchase  money,  and  for 
the  other  $400,000  executed  to  her  his  four  notes  for  $100,000  each,  due,  re- 
spectively, on  the  1st  days  of  January,  1888,  1889,  1890,  and  1891.  That,  to 
secure  their  payment,  Allen  executed  to  her  a  mortgage  on  the  real  estate 
conveyed  by  her  to  him.  That  at  the  time  the  transaction  took  place  she 
knew  these  parties  (Underwood  and  Craig)  were  to  "be  interested  In  the  pur- 
chase of  the  property,  but  that  the  title  should  be  taken  in  the  name  of 
Allen,  the  others  to  have  an  interest  in  proportion  to  the  amounts  to  be  paid 
by  them  respectively  of  the  purchase  money.  That  Underwood  was  the  or- 
ganizer and  promoter  of  the  syndicate,  and  the  title  of  the  property  was  taken 
in  the  name  of  Allen  for  the  purpose  of  avoiding  any  personal  liability  on  his 
part  on  the  notes  to  be  given  on  the  deferred  payments.  That,  after  the 
conveyance  had  been  made  by  her  to  Allen,  he  executed  "for  the  benefit  of  the 
said  persons  composing  said  syndicate"  a  declaration  of  trust,  of  which  the 
following  is  a  copy: 

''Know  all  men  by  these  presents,  that  I,  Nathan  D.  Allen,  of  Kansas  City, 
of  the  state  of  Missouri,  do  make  the  following  declaration  of  trust:  That 
whereas,  I  have  this  day  bought  from  Eliza  W.  Patrick,  and  she  has  conveyed 
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to  me  by  warranty  deed,  dated  on  the  12th  day  of  May,  and  recorded  In  the 
records  of  Douglas  county,  Nebraska,  certain  lands  In  said  county,  in  said 
deed  more  particularly  described:  Now,  therefore,  I  do  declare  that  the  said 
land  was  bought  by  me  for  the  following  named  persons:  Frank  L.  Under- 
wood, trustee;  William  B.  Clark;  William  A,  Clark,  trustee;  Theodocia  1. 
Underwood;  William  H.  Craig;  and  Nathan  D.  Allen,— and  that  the  said  F. 
L.  Underwood,  trustee,  Is  entitled  to  two-elevenths  (Vii)  of  the  said  property. 
That  the  said  William  B.  Clark  is  entitled  to  one  and  one-half  eleventh  (1^-11) 
of  the  said  property.  That  the  said  W.  A.  Clark,  trustee,  is  entitled  to  one- 
eleventh  (i/ii).  That  the  said  Theodocia  I.  Underwood  is  entitled  to  four  and 
one^uarter  elevenths  (4^-11)  of  the  said  property.  That  the  said  W.  H. 
Craig  Is  entitled  to  one-eleventh  (i/n)  of  the  said  property.  And  that  the 
said  Nathan  D.  Allen  is  entitled  to  one  and  one-quarter  elevenths  (1^-11)  of 
the  said  property,  and  that  the  same  are  liable  in  the  same  proportions  upon 
the  mortgage  given  to  secure  the  deferred  payments  upon  the  said  property. 
Dated  this  12th  day  of  May,  1887.  Nathan  D.  Allen." 

—That  the  plaintiff  in  error  was  the  owner  of  two-elevenths  of  the  property. 
That  the  object  of  the  parties  in  purchasing  this  tract  of  land  was  to  lay  it 
off  in  lots  and  sites,  and  then  dispose  of  it  That  in  pursuance  of  this  agree- 
ment they  did  form  a  corporation  under  the  laws  of  the  state  of  Nebraska, 
named  the  Patrick  Land  Company,  and  the  shares  of  stock  in  the  corporation 
were  issued  and  delivered  to  the  parties  In  proportion  to  their  respective  inter- 
ests in  the  property.  That  some  of  the  property  was  sold  and  certain  pay- 
ments made  to  the  plaintiff,  but  leaving  the  sum  of  ^285,277.31  due  on  the 
11th  of  October,  1891.  That  foreclosure  proceedings  were  instituted  by  her 
and  the  land  sold,  leaving  a  deficiency  of  $101,278.76  still  due  her,  for  which 
deficiency  a  judgment  was  rendered  against  Allen  but  never  collected,  Allen 
being  wholly  insolvent.  That  the  proportion  of  said  deficiency  for  which  de- 
fendant is  liable  by  reason  of  his  interest  in  the  land  amounts  to  $32,225.0(>, 
together  with  interest  from  May  7,  1894,  for  which  simi  judgment  was  asked. 

The  suit  was  commenced  more  than  six  years  after  all  of  the  purchase- 
money  notes  had  become  due.  There  was  a  demurrer  to  the  complaint,  as- 
signing for  grounds  of  demurrer  that  the  complaint  did  not  state  facts  sutfi- 
dent  to  constitute  a  cause  of  action,  and  pleading  the  three  and  six  years  stat- 
ute of  limitations  of  Colorado.  The  demurrer  was  overruled,  and  the  defend- 
ant filed  an  answer  pleading  the  statute  of  limitations,  and  denying  most  of 
the  material  allegations  in  the  complaint.  The  cause  was  tried  before  a  jury, 
and  the  court  directed  a  verdict  for  the  plaintiff,  and  the  cause  has  been  re- 
moved to  this  court  by  writ  of  error. 

Charles  H.  Toll  and  D.  V.  Burns,  for  plaintiff  in  error. 
Robert  W.  Patrick,  Charles  J.  Greene,  and  Balph  W.  Breckenridge, 
for  defendant  in  error. 

Before  CALDWELL,  SAJSfBOKN,  and  THAYER,  Circuit  Judges. 

CALDWELL,  Circuit  Judge  (after  stating  the  facts  as  above). 
From  the  view  which  we  take  of  this  case,  it  is  unnecessary  to 
consider  more  than  two  questions:  (1)  Do  the  facts  show  that  Mrs. 
Patrick  ever  had  a  cause  of  action  against  the  defendant?  (2)  If 
she  ever  had  a  cause  of  action,  is  it  barred  by  the  statute  of  limita- 
tions? 

It  is  specifically  alleged  in  the  complaint  that  Mra  Patrick,  at  the 
time  the  transaction  took  place,  knew  that  Underwood  had  an  interest 
in  the  purchase,  "but,  for  the  purpose  of  avoiding  any  immediate 
personal  liability  and  obligation  upon  the  notes  to  be  given  for  the 
deferred  payments,  he,  the  said  Frank  L.  Underwood,  had  the  titles 
to  said  lands  taken  in  the  name  of  said  Allen."  The  undisputed 
levidenee  shows  the  same  facts,  and  also  that,  to  relieve  himself  of 
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any  personal  liability  in  case  the  venture  proved  unprofitable.  Un- 
derwood refused  to  join  in  the  execution  of  the  notes  given  for  the 
unpaid  purchase  money  by  Allen,  and  that  these  facts  were  known  to 
the  plaintiff.  With  knowledge  of  these  facts,  she  executed  the  con- 
veyance to  Allen,  and  accepted  his  individual  notes  for  the  unpaid 
purchase  money  secured  by  mortgage  on  the  lands  conveyed,  and 
afterwards,  in  pursuance  of  the  understanding  of  which  Mrs.  Patrick 
had  knowledge,  and  to  which  she  consented,  the  lands  were  con- 
veyed by  Allen  to  the  corporation  created  for  that  purpose,  and  she 
received  from  that  corporation  large  sums  of  money  realized  by  it 
from  the  sale  of  lots,  which  sums  paid  the  interest  on  the  notes,  and 
reduced  the  principal  from  {400,000  to  t285,277^L  These  facts 
clearly  estop  her  from  setting  up  a  claim  of  personal  liability  on  the 
part  of  Underwood  to  her.  Had  Allen  acted  as  agent  for  Underwood 
and  this  agency  not  been  disclosed  to  Mrs.  Patrick,  or  had  he  been 
a  dormant  partner,  she  might  have  had  a  good  cause  of  action  against 
him,  although  we  do  not  so  hold,  as  the  question  is  not  before  us; 
but  when  she  consented  to  accept  Allen's  notes,  with  full  knowledge 
of  all  the  facts,  she,  in  effect,  agreed  that  in  the  case  of  a  deficiency 
she  would  not  look  to  him  for  payment  of  any  part  of  the  deficiency. 
To  hold  otherwise  would  be  to  defeat  the  very  object  of  Underwood 
which  he  had  made  known  to  Mrs.  Patrick,  and  to  which  she  must 
be  held  to  have  assented.  There  is  no  allegation  in  the  complaint 
and  no  proof  that  there  was  any  promise  or  contract  by  Underwood 
with  her  to  -pay  any  part  of  the  notes,  but,  on  the  contrary,  the 
transaction  itself,  as  well  as  the  allegation  in  the  complaint,  shows 
conclusively  that  she  looked  to  Allen  alone  and  the  mortgage  exe- 
cuted by  him  for  the  payment  of  the  balance  of  the  purchase  money 
due  her,  and  upon  such  a  state  of  facts  Underwood  is  clearly  not 
liable  to  her  on  the  notes,  or  otherwise.  Cragin  v.  Lovell,  109  U.  S. 
194,  3  Sup.  Ct.  132;  Tuthill  v.  Wilson,  90  N.  Y.  423;  Stackpole  v. 
Arnold,  11  Mass.  27;  Williams  v.  Bobbins,  16  Gray,  77;  Williams 
V.  Gillies,  75  N.  Y.  197. 

Williams  v.  Gillies,  supra,  is  a  case  on  all  fours  with  the  case  at 
bar.  In  that  case  the  finding  of  facts  was  that  the  maker  of  the  note 
executed  it  with  the  consent  and  knowledge  of  the  defendants;  that 
the  defendants  were  really  the  partners  of  the  maker  of  the  note  in 
the  purchase  for  speculative  purposes  of  the  real  estate  for  which 
it  was  given,  but  that  the  transaction  was  made  in  the  name  of 
Dobbs,  to  whom  the  land  was  conveyed,  and  whose  notes  secured  by 
mortgage  were  executed  for  the  deferred  payments  of  the  purchase 
money.  It  was  claimed  that  this  made  the  defendants  liable  as  part- 
ners of  Dobbs,  but  the  court  said: 

'The  substance  of  the  transaction  was  tbat  Dobbs  was  to  take  title  and  give 
his  bond  and  mortgage  in  his  own  name  and  representing  himself  and  no  one 
else,  and  this  is  not  inconsistent  with  the  agfeement  that  Raynor  and  GOUes 
[the  defendants]  were  to  have  an  interest  m  the  speculation." 

And  the  court  held  that  they  were  not  liable  for  the  Dobbs  debt, 
or  any  part  thereof.  But  it  is  earnestly  urged  that  when  Underwood 
accepted  Allen's  declaration  of  tinist  which  contained  the  provision, 
"and  that  the  same  [the  persons  interested  with  Allen  in  the  pur- 
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chase]  are  liable  in  the  same  proportions  apon  the  mortgage  given 
to  secure  the  deferred  payments  upon  said  purchase,"  Underwood 
thereby  became  liable  to  Mrs.  Patrick  for  the  proportion  of  his  in 
terest  under  that  declaration  of  trust  executed  by  Allen.  The  plain- 
tiff was  not  a  cestui  que  trust,  or  beneficiary  in  this  declaration  of 
trust.  Its  purpose  was  to  declare  the  rights,  interests,  and  obligations 
of  the  purchasers  of  the  land  as  between  themselves.  It  is  averred 
in  the  complaint  that  the  declaration  of  trust  was  executed  "for  the 
benefit  of  the  said  persons  composing  said  syndicate."  Mrs.  Patrick 
was  content  to  take  Allen's  notes  for  the  purchase  money,  secured 
by  a  mortgage  on  the  land.  She  neither  stipulated  for  nor  desired 
other  security.  The  claim  now  set  up  against  Underwood  is  plainly 
an  afterthought. 

We  proceed  to  the  consideration  of  the  defense  of  the  statute  of 
limitations.  While  the  transaction  took  place  in  the  state  of  Ne- 
braska, yet,  the  suit  having  been  instituted  in  the  courts  of  Colorado, 
the  statute  of  limitations  of  the  latter  state  must  control;  for  it  is 
well  settled  that  the  laws  of  the  forum  govern  the  plea  of  the  statute 
of  limitations.  McCluny  v.  SiUiman,  3  Pet.  270;  Townsend  v.  Jemi- 
son,  9  How.  407;  Walsh  v.  Mayer,  111  U.  S.  31,  4  Sup.  Ct.  260; 
WiUard  v.  Wood,  164  U.  S.  502,  17  Sup.  a.  176.  In  McEbnoyle  v. 
Cohen,  13  Pet  312,  the  court  said: 

"Whatever  diversity  of  opinion  there  may  be  among  jurists  upon  this  point, 
we  think  it  weU  settled  to  be  a  plea  to  the  remedy,  and  consequently  that  the 
lex  fori  must  prevail.  It  would  he  strange  if  in  the  now  well-understood  rights 
of  nations  to  organize  their  judicial  tribunals  according  to  their  notions  of 
policy  it  should  be  conceded  to  them  in  every  other  respect  than  that  of  pre- 
scribing the  thne  within  which  suits  shaU  be  litigated  in  their  courts." 

This  case  is  cited  and  approved  in  the  late  case  of  Campbell  v. 
City  of  Haverhill,  155  U.  S.  610,  618,  15  Sup.  Ct.  217.  This  doctrine 
is  too  well  settled  to  require  further  discussion  or  citation  of  au- 
thorities. But,  if  in  any  jurisdiction  the  doctrine  was  doubtful, 
there  is  no  room  for  contention  in  cases  arising  in  the  courts  of 
Colorado,  because  that  state  has  made  the  rule  statutory.  Section 
2915,  Mills'  Ann.  St.  Colo.,  reads  as  follows: 

"Cause  of  action  without  the  state— six  years.  It  shaU  be  lawful  for  any 
person  against  whom  any  action  shaU  be  commenced,  in  any  court  of  this 
state,  where  the  cause  of  action  accrued  without  the  state,  upon  a  contract  or 
agreement,  express  or  implied,  or  upon  any  sealed  instrument  in  writing,  or 
judgment  or  decree  of  any  court,  more  than  six  years  before  the  commencement 
of  the  action,  to  plead  the  same  and  give  the  same  in  bar  of  the  plaintiff's  right 
of  action." 

Other  provisions  of  the  statute  of  limitations  of  Colorado  applica- 
ble to  the  case  read  as  follows: 

"The  foUowing  actions  shaU  be  commenced  within  six  years,  next  after  the 
cause  of  action  shaU  accrue,  and  not  afterwards:  First.  AU  actions  of  debt 
founded  upon  any  contract  or  liability  in  action.  ♦  ♦  ♦  Fourth.  AU  actions 
of  assumpsit  or  on  the  case  founded  on  any  contract  or  liability,  express  or  im- 
plied."   MIUs'  Ann.  St  Colo.  §  2900. 

"AU  personal  actions,  on  any  contract  not  limited  by  the  foregoing  sections, 
or  by  any  other  law,  in  this  state,  shall  be  brought  within  three  years  after 
the  accruing  of  the  cause  of  action,  and  not  afterwards."    Id.  §  2905. 
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It  is  clear  that,  under  the  foregoing^  provisions  of  the  Colorado 
statute  of  limitations,  if  Mrs.  Patrick  ever  had  any  right  of  action 
against  Underwood  for  an  amount  of  the  purchase  money  equivalent 
to  his  interest  in  the  land,  it  is  barred.  Authorities  are  not  wanting 
to  support  the  contention  that  the  action  would  be  barred  under  the 
three-years  statute  of  limitations.  Willard  v.  Wood,  164  U.  S.  502, 
17  Sup.  Ct  176;  Dismukes  v.  Halpern,  47  Ark.  317,  1  S.  W.  554; 
Willard  v.  Wood,  135  U.  S.  309,  10  Sup.  Ot.  831.  But,  as  the  action 
is  unquestionably  barred  under  the  six-years  statute,  we  express 
no  opinion  as  to  the  applicability  of  the  three-years  statute.  If 
Underwood  was  liable  for  any  portion  of  the  purchase  money,  the 
cause  of  action  against  him  therefor  accrued  when  the  purchase 
money  was  due,  and,  as  more  than  six  years  elapsed  after  the  last 
note  matured  before  this  suit  was  brought,  the  action  is  barred.  It 
is  conceded  that  Underwood,  if  liable  at  all,  is  not  liable  on  Alibi's 
note,  but  on  a  different  contract,  and  the  payment  alleged  in  the 
bill  as  having  been  made  on  January  23,  1893,  was  a  payment  on 
Allen's  note,  and  will  not  serve  to  prevent  the  running  of  the  statute 
in  favor  of  Underwood  on  the  alleged  collateral  promise  on  which 
he  is  sued.  Moreover,  that  payment  is  not  alleged  to  have  been 
made  by  Allen.  On  the  contrary,  it  is  quite  clear  from  the  language 
of  the  complaint  that  it  was  not  made  by  him,  but  by  the  Patrick 
Land  Company,  to  which  Allen  had  conveyed  the  land,  and  certainly 
no  payment  made  by  that  company  could  have  the  effect  to  suspend 
the  running  of  the  statute  of  limitations  as  to  Underwood.  Wood, 
Um.  Act.  226,  228.  We  do  not  wish  to  be  understood  as  intimating 
that,  if  the  payment  had  been  made  by  Allen,  it  would  have  the  effect 
to  extend  the  running  of  the  statute  as  to  Underwood,  even  though 
Underwood  had  been  a  joint  maker  of  the  note  with  Allen.  Berg- 
man V.  Bly,  27  U.  S.  App.  650,  13  C.  C.  A.  319,  and  66  Fed.  40. 
That  question  is  not  in  the  case.  But  it  is  urged  in  argument  that 
Mrs.  Patrick  had  no  cause  of  action  whatever  until  after  the  fore 
closure  proceedings  and  the  ascertainment  of  the  deficiency,  and 
as  that  deficiency  was  not  determined  until  May  7,  1894,  the  statute 
of  limitations  was  not  set  in  motion  until  that  date.  We  are  referred 
to  the  decision  of  the  supreme  court  of  Nebraska  in  Meehan  v. 
Bank  (Neb.)  62  N.  W.  490,  as  determining  that  proposition.  But 
examination  of  that  case  does  not  sustain  the  contention  of  learned 
counsel.  All  that  is  decided  by  that  case  is  that  in  that  state  a 
creditor  whose  debt  is  secured  by  mortgage  may  either  sue  at  law 
on  his  debt  or  proceed  by  foreclosure;  but,  having  elected  which 
means  he  will  adopt,  and  commenced  proceedings  accordingly,  he 
must  exhaust  the  remedy  so  chosen  before  resorting  to  the  other. 
But  this  Nebraska  law  can  have  no  extraterritorial  operation.  It 
cannot  suspend  the  running  of  the  Colorado  statute  of  limitations. 
Un(iuestionably  Mrs.  Patrick  might  have  sued  Underwood  in  Colo- 
rado, on  the  cause  of  action  now  declared  on,  at  any  time  after  the 
maturity  of  the  notes.  It  is  not  believed  that  such  suit  would  have 
precluded  her  from  foreclosing  the  mortgage  on  the  land  in  Nebras- 
ka at  the  same  time;  but,  assuming  that  it  would,  she  had  her 
election  to  do  the  one  thing  or  the  other,  but  her  election  could  in  no 
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manner  operate  to  deprive  Underwood  of  any  right  under  the  statute 
of  Colorado.  She  could  not  exercise  her  election  to  his  prejudice, 
further  than  to  bring  suit  against  him  immediately  upon  the  maturity 
of  the  notes,  which  die  had  an  undoubted  right  to  do,  if  he  was  liable, 
as  claimed,  for  any  part  of  the  purchase  money  of  the  land.  It 
results  that  the  lower  court  erred  in  instructing  the  jury  to  find  a 
verdict  for  the  plaintiff,  and  refusing  to  direct  a  verdict  for  the  de- 
fendant The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  proceed  in  accordance  with  this 
opinion.     So  ordered. 


(94  Fed.  516.) 

OROSBY  STEAM  GAGE  &  VALVE  CO.  v.  ASHTON  VALVE  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    May  4,  1899.) 

No.  264. 
1.  Patents— Invention. 

In  a  safety  valve,  the  maidng  of  an  extension  consisting  of  two  rodSt 
upward,  within  and  through  the  top  of  the  valve  case,  and  above  the 
muffler,  for  the  purpose  of  affording  means  for  controlling  from  the  outside 
the  steam-regulating  device,  does  not,  under  the  circumstances  of  this  case, 
involve  patentable  invention. 
8.  Same — Safety  Valves. 

Tbe  Lohblller  patent.  No.  496,058,  for  improvements  in  safety  valves,  is 
void  for  want  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

This  was  a  suit  in  equity  by  the  Crosby  Steam  Gage  &  Valve  Com- 
pany against  the  Ashton  Valve  Company  for  alleged  infringement  of 
a  patent  for  improvements  in  safety  valves.  The  circuit  court  ad- 
judged that  the  patent  was  valid,  and  had  been  infringed  by  defend- 
ant, and  entered  a  decree  for  complainant.  From  this  decree,  the 
defendant  has  appealed. 

Balph  W.  Foster  (Joshua  H.  Millett,  on  the  brief),  for  appellant. 
James  E.  Maynadier  and  William  Maynadier,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  WEBB,  District 
Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  suit  against  an  alleged  in- 
fringer by  the  holder  of  letters  patent,  issued  April  25,  1893,  to  Anton 
Lohblller,  for  improvements  in  safety  valves.  Only  one  claim  is  in 
issue  (the  third),  as  follows: 

•*The  combination  in  a  safety  valve  and  muffler  of  a  valve  seat,  valve,  and 
a  steam-regulating  device  encircling  the  valve  seat,  and  extending  upward 
within  and  through  the  top  of  the  valve  case,  and  above  the  mutBer,  whereby 
the  regulating  device  may  be  operated  without  removing  the  muffler  or  anj 
part  of  the  valve  case,  aU  substantially  as  specified." 

The  case  was  heard  in  the  circuit  court,  on  the  merits,  on  bill, 
answer,  and  proofs,  and  an  interlocutory  decree  was  entered  for  a 
master  and  an  injunction,  although  the  learned  judge  who  sat  in  that 
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court  expressed  doubt  as  to  the  validity  of  the  patent.  The  only 
novelty  covered  by  the  claim  in  issue  is  the  extension  upward  with- 
in and  through  the  top  of  the  valve  case,  and  above  the  muffler,  of 
means  of  controlling  from  the  outside  the  regulating  device.  This 
extension,  as  shown  in  the  drawings  and  specification,  is  by  means 
of  two  straight  rods  passing  vertically  from  the  regulating  ring, 
through  the  valve  casing  and  the  muffler,  to  points  above  the  muffler 
and  exterior  to  it.  It  is  claimed  that  this  was  the  first  time  in  which 
such  an  extension  appears  in  connection  with  a  pop  valve  having  a 
muffler.  There  is,  perhaps,  no  doubt  on  the  question  of  mere  nov- 
elty; also,  there  is  no  doubt  on  the  question  of  utility,  as  the  device 
permits  the  regulating  of  the  n^alve  without  removing  the  muffler,  as 
stated  in  the  claim. 

The  difficulty  is  on  the  question  of  invention.  It  is  admitted  that 
in  the  earlier  art  such  extensions  had  been  made  through  the  casings 
of  valves  which  had  no  mufflers.  Tha  thought  involv^  in  the  mere 
idea  of  having  some  contrivance  by  which  any  interior  work  can 
be  controlled  through  a  rod  extending  exteriorly,  thus  avoiding  the 
necessity  of  taking  apart,  is,  of  course,  a  primary  one  in  all  the  arts; 
so  that  the  suggestion  of  making  such  a  connection  in  this  ease 
clearly  involved  no  invention.  This  is  illustrated  by  a  patent  taken 
out  by  the  same  patentee,  dated  November  17, 1891,  for  a  safety  valve 
without  a  muffler,  in  the  specification  of  which,  after  descrilpng  a 
rod,  called  there  a  "pin,"  which  serves  the  same  purpose  as  the  rode 
in  the  case  at  bar,  and  which  pin  did  not  extend  through  the  upper 
part  of  the  safety-valve  case,  he  said: 

*'It  is  obvious  that  the  pin  might  be  extended  upward,  and  have  Its  wrench 
bloclc  secured  at  the  top  of  the  highest  part  of  the  casing  If  desired." 

He  added  that  great  advantage  would  be  derived  therefrom  when 
the  valve  is  used  on  locomotive  boilers.  Moreover,  there  is  nothing 
called  to  our  attention,  or  which  we  have  found,  which  shows  that 
there  was  any  difficulty  in  making  the  extension,  or  any  ingenuity  in- 
volved in  doing  it.  We  therefore  necessarily  conclude  that  no  in- 
ventive idea  is  covered  by  the  claim  in  issue;  and,  inasmuch  as  the 
decree  of  the  court  below,  although  an  interlocutory  one,  followed  a 
hearing  of  the  merits  on  bill,  answer,  and  proofs,  and  the  whole  record 
is  before  us,  we  are  able  to  dispose  finally  of  the  case,  in  accordance 
with  what  is  now  the  settled  rule  of  practice.  The  decree  of  the 
court  below  is  reversed,  and  the  case  is  remanded  to  that  court,  with 
directions  to  dismiss  the  bill  with  costs;  and  the  costs  of  appeal  are 
awarded  to  the  appellant. 


{M  Fed.  575.) 

ANDRUSS  et  ux.  v.  PEOPLE'S  BUILDING,  LOAN  &  SAVING  ASSTI. 

(Chrcult  Coxat  of  Appeals,  Fifth  Circuit    May  31,  1899.) 

No.  787. 

Building  and  Loan  Associations — Usury— What  Law  Governs. 

Where  the  by-laws  of  a  building  and  loan  association  provide  that  all 
payments  shall  be  made  to  its  secretary  at  the  office  of  the  association 
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in  the  state  In  which  it  is  incorporated,  and  a  bond  and  mortgage  executed 
to  the  association  by  a  borrowing  stockholder  each  contain  a  stipulation 
that  it  is  to  be  governed  by  the  laws  of  such  state,  the  contract  will  not 
be  held  usurious,  if  not  so  by  the  laws  of  such  state  where  it  is  to  be 
performed. 

2.  Judicial  Notice — Federal  Courts— Statutes  op  Another  State. 

A  federal  court  sitting  in  one  state  will  take  judicial  notice  of  the 
public  statutes  of  another  state. 

3.  Building  and  Loan  Associations— Usury— New  York  Statutes. 

Under  the  statutes  of  New  York,  the  taking  of  premiums  for  loans  made 
by  building  and  loan  associations  does  not  render  them  usurious,  under 
the  general  usury  statutes.  ^ 

1  Same— Borrowing  Stockholders— Forfeiture  op  Stock. 

A   borrowing   stockholder  in  a  building  and  loan  association,   whose 

stock  has  been  forfeited  by  the  association,  in  accordance  with  its  rules. 

for  default  in  payment  of  dues,  is  not  entitled  to  credit  on  his  loan  for  the 

amount  paid  thereon. 
5.  Homestead — Execution  op  Disclaimer. 

The  execution  and  recording  of  a  disclaimer  of  homestead  rights  by  a 

husband  and  wife,  in  property  not  at  the  time  occupied  as  a  homestead. 

for  the  purpose  of  procuring  a  loan  on  such  property,  will  be  given  effect 

as  an  abandonment  in  favor  of  the  mortgagee. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Texas. 

This  is  a  bill  in  equity  to  foreclose  a  mortgage.  It  is  filed  by  the  People's 
Building,  Lioan  &  Saving  Association,  a  corporation  organized  under  the  laws 
of  the  state  of  New  York,  against  (ieorge  W.  Andruss  and  Hannah  Andruss, 
residents  and  citizens  of  Texas.  The  material  facts,  as  agreed  on  between 
the  parties,  are  as  follows:  "That  on  the  3d  day  of  March.  1893.  the  defend- 
ants, George  W.  Andruss  and  his  wife,  Hannah  Andruss,  entered  into  and 
executed  and  duly  acknowledged  a  certain  contract  in  writing  with  R.  H. 
Andruss,  a  contractor,  wherein  and  wh^eby  the  said  contractor  obligated 
himself  to  build  on  the  premises  hereinafter  described,  for  the  defendants  in 
said  cause,  a  certain  two-story  rock  and  brick  house,  25  by  100  feet,  within 
a  period  of  three  months  from  the  date  of  said  contract,  and  said  contractor 
obligated  himself  by  the  terms  of  said  contract  to  furnish  all  materials,  and  in 
a  good,  w^orkmanlike  manner  to  build  and  finish  said  house  for  said  defend- 
ants; and.  as  a  consideration  therefor,  by  the  terms  of  said  contract  said 
defendants  agreed  to  pay  said  contractor  the  sum  of  $4,000.  That  thereafter 
said  house  was  built  and  finished  as  above  specified,  and  that  whatever  lien 
was  acquired  on  said  house  and  premises  by  the  said  R.  H.  Andruss  was 
duly  assigned  and  transferred  by  him  on,  to  wit,  the  3d  day  of  March,  1893, 
to  plaintiff,  and  that  plaintiff  is  now  the  owner  of  whatever  lien  is  so  acquired 
as  aforesaid  to  secure  the  payment  of  the  bond  sued  upon.  That  defendant 
George  W.  Andruss  applied  to  plaintiff  for  the  advance  of  the  money  in  ques- 
tion for  the  purpose  of  enabling  him  to  build  said  house  in  accordance  with 
said  contract.  That  on,  to  wit,  the  18th  day  of  March,  1893,  the  plaintiff 
loaned  to  the  defendants  the  sum  of  $3,000,  less  $300,  which  was  reserved  by 
the  plaintiff  as  a  bonus  or  premium  on  said  loan,  as  especiaUy  provided  for  in 
the  charter  and  by-laws  of  plaintiff.  That  in  consideration  therefor  said  de- 
fendants executed  and  delivered  to  plaintiff  the  bond  sued  upon,  bearing  said 
last-named  date,  and  fully  described  in  plaintiff's  bill.  That  said  bond  is  hereto 
attached,  and  hereby  referred  to  and  made  a  part  hereof.  It  is  hereby  agreed 
that  ten  per  cent,  of  the  amount  due  on  said  bond  is  a  reasonable  attorney's 
fee  for  bringing  suit  on  said  bond  in  foreclosing  the  said  lien.  That  on  the 
18th  day  of  March  said  defendants,  for  the  purpose  of  further  securing  the 
payment  of  said  sums  of  money  in  said  bond  according  to  its  legal  tenor  and 
effect  also  executed,  acknowledged,  and  delivered  to  plaintiff  their  certain  deed 
of  trust  in  writing,  sued  upon,  fully  described  in  plaintiff's  bill,  wherein  and 


1  See  note  at  end  of  case. 
36  C.C.A.— 22 
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whereby  the  defendants  conyeyed  to  B.  A,  Walton,  as  trustee  for  plaintiff,  lot 
No.  10,  block  No.  6,  in  Bishop's  addition  to  the  city  of  Dublin,  In  Erath  county, 
state  of  Texas.  Said  deed  of  trust  is  hereto  attached,  and  hereby  referred  to 
and  made  a  part  hereof.  It  is  admitted  that  the  plaintiff  is  a  building  and 
loan  association,  with  its  domicile,  principal  office,  and  headquarters  in  the 
city  of  Syracuse,  state  of  New  Yorlc;  tliat  its  principal  office  and  domicile  wa« 
at  Geneva,  state  of  New  York,  at  the  time  said  contracts  were  executed,  and 
that  on  the  11th  day  of  September,  1890,  it  procured  a  permit  from  the  state 
of  Texas,  through  the  secretary  of  state  of  Texas,  to  do  business  In  the  state 
of  Texas,  as  a  building  and  loan  association,  for  the  period  of  ten  years  next 
after  said  date;  that  a  copy  of  the  articles  of  association  and  by-laws  of  said 
association  are  attached  to  the  statement  of  facts  in  case  of  Plaintiff  v.  W.  T. 
Leggett  in  this  court,  and  hereby  referred  to  and  made  a  part  hereof;  that 
upon  the  1st  day  of  February,  1803,  the  defendant  George  W.  Andruss,  upon 
written  application,  procured  thirty  shares  of  stock  of  plaintiff  company  in 
series  or  class  A,  evidenced  by  certificate  No.  5,841,  to  be  paid  for  as  provided 
in  said  certificate,  which  certificate  is  hereto  attached,  and  hereby  referred  to 
and  made  a  part  hereof.  Said  stock  was  procured  by  said  Andruss  with  a 
view  of  borrowing  said  money  evidenced  by  said  bond  for  $6,000.  That  at  the 
time  the  defendant  procured  said  loan  the  said  George  W.  Andruss  transferred 
said  stock  to  plaintiff  to  further  secure  the  payment  of  said  bond.  It  Ls 
admitted  that  said  defendants  paid  on  said  stock  the  sum,  in  accordance  with 
the  terms  thereof,  of  $30  per  month  for  the  month  of  February,  1893,  and  for 
each  and  every  month  thereafter  up  to  and  including  the  month  of  Au^nist, 
180C,  aggregating  the  sum  of  $1,290;  that  the  defendants  paid  the  Interest  and 
premium  stipulated  in  said  bond  for  the  month  of  June,  1893,  and  for  each 
and  every  month  thereafter  up  to  and  including  the  month  of  August,  189G, 
aggregating  the  sum  of,  to  wit,  $975;  that  also  the  defendants  paid  the 
quarterly  dues  on  said  stock,  in  accordance  with  the  cliarter  and  by-laws  aDd 
the  terms  of  said  certificate,  up  to  August,  1896.  to  wit  the  sum  of  $7.50 
each  quarter,  aggregating  the  sum  of  $105;  that  the  defendant  <Jeorge  W*. 
Andruss  was  fined  the  sum  of  $18  for  failure  to  pay  the  installments  on  said 
stock  promptly,  as  required  by  the  charter  and  by-laws  of  plaintiff,  all  of 
which  payments  are  evidenced  bj*  defendants'  pass  book,  which  Ls  hereto 
attached,  and  hereby  referred  to  and  made  a  part  hereof.  It  Is  further  ad- 
mitted that  neither  the  defendants  nor  any  other  person  has  paid  any  install- 
ment on  said  stock,  or  any  moypthly  Installment  interest,  or  premium  on  said 
bond,  since  the  month  of  August,  1896;  that  on,  to  wit  the  28th  day  of  May. 
1897,  the  defendants  having  failed  to  insure  the  house  on  said  premises  for 
the  benefit  of  plaintiff,  on  said  day  the  plaintiff  was  compelled  to  Insure  said 
house  against  damage  or  loss  by  fire,  for  its  own  protection,  in  the  Scottish 
Union  &  National  Insurance  Company,  for  the  period  of  one  year,  and  was 
compelled  to  pay  the  sum  of  $33.75;  that  plaintiff  made  demand  in  writing 
of  defendants  in  the  months  of  September,  October,  November,  and  December, 
181M»,  and  January,  February,  March,  April,  May,  and  June,  1897,  for  said 
monthly  installments  of  stock  dues  which  defendants  owed  plaintiff  on  said 
stock  for  each  month  named  above:  that  the  defendants  were  fined  ten  cents 
on  each  share  of  stock  held  by  him,  by  the  directors  of  plaintiff,  for  hfs 
failure  to  pay  the  said  stock  dues  for  tlie  months  of  Septeml>er  and  October, 
1896,  and  were  fined  twenty  cents  on  each  share  of  said  stock  for  the  months 
of  November  and  December,  1896,  and  January,  February,  March,  April,  May, 
and  June,  1897,  all  of  said  fines  aggregating  the  sum  of  $54;  that  by  reason 
of  the  failure  to  pay  said  stock  dues  as  aforesaid,  and  said  fines,  the  said 
thirty  sliares  of  stock,  and  all  moneys  paid  thereon,  were  forfeited  by  the 
directors  of  plaintiff  company  In  accordance  with  article  12  of  plaintiff's 
articles  of  association,  and  In  accordance  with  the  law  of  the  state  of  New 
York  which  authorizes  such  forfeiture.**  , 
The  bond  refeiTcd  to  in  the  agreed  statement  of  facts  Is  as  follows: 


"Know  all  men  by  these  presents,  that  we,  George  W.  Andruss  and  Ha 
Andruss  (his  wife),  of  Dublin,  in  the  county  of  Erath,  and  state  of  Texas, 
are  held  and  firmly  bound  unto  the  People's  Building,  Loan  and  Sarins 
Association,  a  body  corporate,  created  and  duly  incorporated  under  and  in 
compliance  with  the  laws  of  the  state  of  New  York,  located  at  Geneva,  In 
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the  county  of  Ontario,  and  state  of  New  York,  in  the  sum  of  six  thousand 
($6,000)  dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  associa- 
tion aforesaid,  or  to  its  certain  attorneys,  successors,  or  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  do  bind  ourselves  and  our  heirs, 
executors,  administrators,  and  assigns,  and  every  of  them,  firmly,  jointly,  and 
severally,  by  these  presents.  Witness  our  hand  and  seals  this  18th  day  of 
March  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three. 
Whereas,  the  above-bounden  George  W.  Andruss  is  a  member  and  stoclv- 
holder  of  the  People's  Building,  Loan  and  Saving  Association,  and  has  re- 
ceived fi'om  it  as  such  member,  under  the  articles  of  incorporation,  by-laws, 
and  regulations  of  said  association,  an  advance  to  him  of  $100  per  share  upon 
the  value  of  thirty  (30)  shares  of  stock,  in  anticipation  of  their  par  value  at 
the  time  when  such  shares  shall  mature:  Now,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above-bounden  George  W.  Andruss,  his  heirs,  executors, 
administrators,  or  assigns,  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  the  People's  Building,  Loan  and  Saving  Association,  or  its  certain 
attorney,  successors,  or  assigns,  the  Just  and  full  sum  of  three  thousand  dol- 
lars ($3,000)  hi  the  manner  following,  that  is  to  say,  thirty  (30)  dollars  con- 
tribution of  prhicipal,  and  twelve  (12)  dollars  and  fifty  (50)  cents  interest,  and 
twelve  (12)  dollars  and  fifty  (50)  cents  premium,  each  and  every  month  from 
the  date  hereof,  for  such  term  as  will  secure  to  the  said  the  People's  Building, 
I^an  and  Saving  Association  the  payment  of  the  full  sum  of  one  hundred 
dollars  on  each  and  every  one  of  the  said  thirty  shares  hereby  secured  to  be 
paid,  such  payments  to  commence  on  or  before  Saturday,  March  25,  181)3.  and 
to  be  continued  and  made  on  or  before  the  last  Saturday  in  each  month  there- 
after until  the  expiration  of  said  term,  and  also  pay  all  dues,  fines,  and  pen- 
alties that  may  be  imposed  upon  the  said  George  W.  Andruss  as  a  member 
of  said  association,  pursuant  to  the  articles  of  association  and  by-laws  thereof, 
all  of  which  are  to  be  paid  unto  the  treasurer  of  said  association  at  Geneva, 
X.  Y..  and  keep  the  obligations  hereinafter  contained,  without  fraud  or  delay, 
then  this  obligation  to  be  void,  other\\ise  to  remain  in  full  force  and  virtue. 
And  it  is  hereby  expressly  agreed  that  should  any  default  be  made  in  the 
payment  of  any  installment  of  principal,  or  any  part  thereof,  or  any  interest 
or  premium  moneys,  or  any  part  thereof,  hereby  secured  to  be  paid,  or  any 
dues,  fines,  or  penalties  imposed  as  aforesaid,  or  in  the  payment  of  the 
taxes,  assessments,  and  insurance  as  hereinafter  provided,  and  should  the 
same  remain  unpaid  and  in  arrears  for  the  space  of  three  months  after 
the  same  shall  have  become  due  and  payable,  that  then  and  in  that  case 
the  whole  principal  sum  hereby  secured  to  be  paid,  together  with  the  in- 
terest and  premium  thereon,  shall  become  due  and  payable  immediately 
thereafter,  although  the  period  above  limited  for  payment  thereof  may  not 
have  expired,  anything  herein  contained  to  the  contrary  notwithstanding; 
and  it  Is  further  agreed  that  the  said  parties  of  the  first  part  shall  nay  a 
reasonable  attorney's  fee  In  case  suit  Is  brought  to  enforce  the  conditions  of 
this  Instrument.  And  It  is  further  agreed  by  and  between  the  parties  to  these 
presents  that  the  said  parties  of  the  first  part  shall  and  will  keep  the  buildings 
erected  and  to  be  erected  on  the  lands  described  in  the  trust  deed  herewith 
executed,  and  collateral  hereto,  insured  against  loss  or  damage  by  fire,  by 
solvent  insurers,  and  in  an  amount  of  at  least  three  thousand  ($;^.(X)0)  dollars, 
and  approved  by  said  party  of  the  second  part,  and  assign  the  policy  and 
certificate  thereof  to  said  party  of  the  second  part,  its  successors  or  assigns, 
and  in  default  thereof  It  shall  be  lawful  for  sjiid  party  of  the  second  part  to 
effect  such  Insurance,  as  mortgagee  or  otherwise,  and  the  premium  or  premi- 
ums paid  for  effecting  and  continuing  the  same  shall  be  a  lien  on  said  prem- 
ises, added  to  the  amount  secured  by  those  presents,  and  payable  on  demand, 
with  interest  at  the  rate  of  six  per  cent,  per  annum.  ♦  ♦  ♦  It  is  further 
agreed  by  and  between  the  parties  to  these  presents  that  this  Instrument  is 
made  under  and  controlled  by  the  laws  of  the  state  of  New  York.  In  wit- 
ness whereof,  the  parties  of  the  first  part  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written.  George  W.  Andniss.     [Seal.] 

**Hannah   Andruss.     [Seal.]" 

The  deed  of  trust  referred  to  in  the  bond  was  offered  in  evidence.     It  is  dated 
March  18,  1893,  executed  by  said  defendants  Andruss  and  wife,  and  E.  A.  Wal- 
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ton  is  made  trustee.  It  conveys  the  property  described  in  the  decree.  It  refers 
to  the  real  estate  conveyed  as  being  the  **same  premises  conveyed  to  George  W. 
Andruss  by  T.  C.  Hill,  agent."  It  contains  clauses  •'releasing  and  waiving  all 
rights  under  and  by  virtue  of  the  homestead  exemption  laws  of  the  state  of 
Texas,  and  all  rights  of  dower."  It  states  the  loan  of  $3,000,  the  payments  to 
be  made,  and  states  that  "they  are  to  be  paid  unto  the  treasurer  of  said  associa- 
tion, at  Geneva,  New  Yorlc,  according  to  the  conditions  of  a  bond  this  day  exe- 
cuted and  delivered  by  the  said  George  W.  Andruss  and  Hannah  Andruss. 
♦  ♦  ♦"  The  deed  of  trust  also  contains  this  provision:  "And  it  is  expressly 
agreed  and  understood  that  this  instrument  is  made  under  and  controlled  by  the 
laws  of  the  state  of  New  York." 
The  by-laws  of  the  appellee  were  in  evidence.  Article  16  is  as  follows: 
"All  remittances  for  admission,  monthly  and  quarterly  installments,  fines, 
penalties,  interests,  and  premiums,  and  all  other  payments,  shall  be  made  to 
the  secretary  of  the  association,  at  their  principal  office,  in  Geneva,  N.  Y." 

The  circuit  court  rendered  the  following  decree: 

"April  IS,  1898. 

"On  this  day  came  on  said  cause  to  be  heard  before  the  United  States  circuit 
[court],  at  a  regular  term  thereof,  at  Waco,  Texas,  and  the  solicitors  for  plain- 
tiff and  for  each  of  the  defendants  in  said  cause  being  present  and  having  an- 
nounced *Ready  for  trial,*  and  it  appearing  to  the  court  that  at  a  former  day  of 
the  present  term  of  this  court  the  case  of  Hannah  Andruss  and  George  W. 
Andruss  v.  The  People's  Building,  Loan  &  Saving  Association  (No.  43  in  equity) 
in  this  court  was  by  motion  consolidated  with  the  above-entitled  cause  (No. 
28  in  Equity),— People's  Building,  Loan  &  Saving  Association  v.  G.  W.  Andruss 
et  al.,— and  the  issues  and  the  parties  in  said  two  suits  Nos.  43  and  28  being 
identical,  after  hearing  the  evidence  and  argument  of  counsel,  are  disxM>sed  of 
as  follows:  The  court  orders  and  decrees  that  the  plaintiff,  the  People's  Build- 
ing, Loan  &  Saving  Association,  a  corporation,  do  have  and  recover  of  and  from 
the  defendant  George  W.  Andruss  the  sum  of  $3,828.75,  amount  of  principal. 
Interest,  premium,  and  attorney's  fees  due  on  the  bond  sued  on,  and  $33.75 
paid  as  insurance  premium  with  interest  thereon  at  the  rate  of  5  per  cent,  per 
annum  from  the  date  hereof,  together  with  all  costs  of  suit.  It  is  further  or- 
dered and  decreed  by  the  court  that  plaintiff's  deed  of  trust  lien  executed  by 
defendants,  George  W.  Andruss  and  wife,  Hannah  Andruss,  on  the  18th  day  of 
March,  1893,  to  secure  said  sums  of  money,  on  the  north  half  of  lot  ten  (10)  in 
block  six  (6)  of  Bishop's  addition  to  the  town  of  Dublin,  in  Erath  county.  Texas 
(and  for  a  further  description  of  said  premises  reference  is  hereby  made  to  said 
deed  of  trust,  which  Is  duly  recorded  upon  the  Deed  of  Trust  Records  of  Erath 
County,  Texas,  in  volume  H,  at  pages  487  to  4W,  filed  for  record  March  18. 
1893),  be,  and  the  same  is  hereby,  foreclosed  on  said  premises,  against  all  the 
right,  title,  or  interest  of  each  and  all  of  said  defendants,  George  W.  Andruss 
and  Hannah  Andruss,  in  and  to  said  premises.  It  is  further  ordered  that  unless 
the  defendants  pay  to  the  clerk  of  this  court  for  the  satisfaction  of  this  decree 
the  full  amount  of  said  decree,  and  all  interest  due  thereon,  within  thirty  days 
from  the  date  hereof,  it  is  ordered  that  said  property  be  sold  under  an  order 
of  sale  issued  by  this  court  as  herein  directed  at  public  vendue  at  the  court- 
house door  of  Erath  county,  Texas,  to  the  highest  bidder,  for  cash,  for  the 
satisfaction  of  said  decree  in  favor  of  plaintiff,  and  the  court  hereby  appoints 
Thomas  P.  Martin  commissioner  to  sell  said  property.  And  It  Is  ordered  that 
said  commissioner  shall  give  public  notice  of  the  date  and  place  of  such  sale 
of  said  property  by  causing  notice  of  such  sale  to  be  published  once  a  week  for  at 
least  four  weeks  prior  to  such  sale  in  at  least  one  newspaper,  printed  regularly. 
issued  and  having  a  general  circulation  In  the  county  of  Erath,  and  said  state 
of  Texas:  that  such  notice  shall  describe  said  property,  and  give  the  date  and 
place  of  such  sale.  And  said  commissioner  is  ordered  to  make  a  written  report 
of  such  sale,  at  the  earliest  tluie  practicable  thereafter,  to  this  court  And, 
upon  confirmation  of  said  sale  by  this  court,  the  proceeds  of  such  sale,  or  so 
much  thereof  as  may  be  necessary,  shall  be  applied  to  the  satisfaction  of  said 
decree  in  favor  of  plaintiff  as  aforesaid,  and  the  balance,  if  any,  shall  be  paid 
over  to  defendant  Hannah  Andruss;  and,  should  said  property  fall  to  sell  for 
sufficient  to  pay  off  said  decree,  and  all  costs  in  this  behalf  incurred,  then  it  is 
ordered  that,  after  the  confirmation  of  such  sale,  execution  shall  issue  against 
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Bald  George  W.  Andrnss  for  the  balance  due  plaintiff  on  said  decree,  and  after 
confirmation  of  said  sale  the  said  commissioner  shall  convey  said  premises,  by 
warranty  deed,  to  the  purchaser  thereof,  and  said  purchaser  shall  have  his  writ 
of  assistance  at  once  to  get  possession  thereof." 

The  other  facts  necessary  to  an  understanding  of  the  case  are  stated  In  the 
opinion. 

George  W.  Andruss  and  Hannah  Andruss  appealed  from  the  decree  of  the 
circuit  court.    The  assignments  of  error  are  based  on  the  said  decree. 

F.  E.  Dycus  and  W.  S.  Essex,  for  appellants. 
Drew  Pruit,  for  appeUee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  1.  The  debt  which  is  the  subject  of  this 
suit  is  proved  bj  a  bond  which  is  secured  bj  a  mortgage.  The 
appellants,  who  are  the  obligors  in  the  bond  and  the  mortgagors 
in  the  mortgage,  are  citizens  of  Texas.  The  appellee,  who  is  the 
obligee  in  the  bond  and  the  mortgagee  in  the  mortgage,  is  a  New 
York  corporation.  Both  the  bond  and  the  mortgage  are  made  pay- 
able at  Greneva,  in  the  state  of  New  York.  The  by-laws  of  the  ap- 
pellee corporation  provide  that  all  payments  shall  be  made  to  the 
secretary  of  the  association,  at  Geneva,  N.  Y.  The  appellee  corpo- 
ration is  a  building  and  loan  association  organized  pursuant  to 
statutes  of  the  state  of  New  York,  and  both  the  bond  and  the 
mortgage  contain  a  stipulation  that  it  is  to  be  governed  by  the 
laws  of  that  state;  In  view  of  all  these  facts,  we  hold  that  the 
contracts  in  question  are  not  usurious,  if  they  are  valid  under  the 
laws  of  the  state  of  New  York,  the  place  of  performance.  Andrews 
V.  Pond,  13  Pet.  65-78;  Association  v.  Logan,  14  C.  C.  A.  133,  66 
Fed.  827;  Miller  v.  Tiffany,  1  Wall.  298;  Sturdivant  v.  Bank,  9  C. 
C.  A.  256,  60  Fed.  730;  Dugan  v.  Lewis,  79  Tex.  246,  14  S.  W.  1024; 
Association  v.  Tinsley  (Va.)  31  S.  E.  508. 

2.  It  is  not  necessary,  as  claimed  by  the  appellants,  to  offer  evi- 
dence of  the  public  statutes  of  another  state.  The  United  States 
courts  sitting  in  Texas  will  take  judicial  notice  of  the  public  stat- 
utes of  New  York.  Owings  v.  Hull,  9  Pet.  607;  Gormlev  v.  Bunyau, 
138  U.  S.  623,  11  Sup.  Ct.  453. 

3.  While  it  is  true,  as  claimed  by  appellants,  as  a  general  propo- 
sition, that  contracts  in  New  York  for  more  than  6  per  cent,  inter- 
est are  usurious  and  void,  yet  an  exception  is  made  by  statute  of 
building  and  loan  associations,  or  at  least  it  is  provided  that  pre- 
miums for  loans  may  be  paid  such  associations  without  a  violation 
of  the  usury  laws.    The  following  is  the  statute: 

"No  holder  of  redeemed  shares  shall  claim  to  be  exempt  from  making  the 
monthly  payments  provided  in  the  articles  of  association,  upon  the  ground  that 
by  reason  of  losses  or  otherwise  the  association  has  continued  longer  than  was 
originally  anticipated,  whereby  the  payments  made  on  such  shares  may  amount 
to  more  than  the  amount  originally  advanced,  with  legal  interest  thereon;  nor 
shall  the  imposition  of  fines  for  non-payment  of  dues  or  fees,  or  other  viola- 
tion of  the  articles  of  association,  nor  shall  the  nrnking  of  any  monthly  pay- 
ment required  by  the  articles  of  association,  or  of  any  premium  for  loans  made 
to  members  be  deemed  a  violation  of  the  provisions  of  any  statute  against 
usury."     1  Rev.  St.  N.  Y.  (4th  Ed.)  p.  1290;  Laws  N.  Y.  1851,  c.  122,  $  7. 
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This  statute  prevents  the  contracts  between  the  parties  from  be- 
ing usurious  under  the  general  statutes.  Association  v.  Read,  93 
N.  Y.  474. 

4.  The  claim  of  the  appellant  George  W.  Andruss,  that  he  is  en- 
titled to  credit  on  his  bond  for  borrowed  money  on  account  of  the 
payments  he  made  on  his  subscription  for  stock,  cannot  be  sus- 
tained. He  was  a  subscriber  for  stock  in  the  association,  and  he 
was  under  contract  to  pay  for  it,  just  as  any  other  stockholder. 
Payments  on  the  stock,  his  stock  being  forfeited  under  the  rules 
of  the  association,  cannot  be  applied  to  his  debt  on  account  of  the 
loan.  Blakeley  v.  Association  (Tex.  Civ.  App.)  26  8.  W.  292;  Asso- 
ciation V.  Logan  (Tex.  Civ.  App.)  38  S.  W.  1088. 

5.  On  the  3d  day  of  March,  1893,  the  appellants  both  signed  a 
writing  designating  certain  real  estate  as  a  homestead,  and  con- 
cluding with  this  statement: 

"And  we  do  hereby  exempt  from  the  operation  of  the  homestead  law,  and  do 
disclaim  any  homestead  right  in  and  to,  the  north  half  of  lot  nnml)er  ten  In 
block  number  six  of  Bishop's  addition  to  the  town  of  Dublhi." 

This  instrument  was  duly  recorded. 
George  W.  Andruss  testifies  that: 

*The  purpose  of  executing  said  instrument  was  to  enable  me  to  procure  the 
loan  on  said  property.  ♦  ♦  ♦  My  purpose  In  getting  the  money  was  for  the 
purpose  of  improving  said  property." 

He  admits  that  he  vacated  the  property,  but  he  says  this  was 
only  temporary,  for  the  purpose  of  allowing  the  building  to  be 
erected.    He  further  testifies: 

''Myself  and  wife  executed  and  recorded  the  instrument  [the  homestead  dis- 
claimer] in  good  faith,  and  it  was  our  intention  to  reUnqulsh  our  homestead 
right  in  the  north  half  of  lot  ten,  in  said  instrument*' 

Having  executed  this  relinquishment  to  secure  the  money,  the  de- 
fendants offer  to  repudiate  it  in  defense  of  a  suit  to  collect  the 
money.  This  cannot  be  permitted.  In  the  case  of  Jacobs  v.  Hawk- 
ins, 63  Tex.  3,  the  supreme  court  of  Texas  said: 

''In  cases  in  which  property  has  not  been  used  as  a  homestead,  or  is  not  so 
used,  the  declarations  of  a  husband  would  seem  to  be  admissible  for  the  pur- 
pose of  showing  that  there  was  no  intention  so  to  use  it  as  to  make  it  the  home- 
stead; and  this  would  seera  to  be  true  wliere  a  place  formerly  used  as  a  home- 
stead is  not  longer  occupied,  and  so  for  the  purpose  of  indicating  an  intention 
never  again  to  use  it,  which,  coupled  with  the  act  of  removal,  would  amount  to 
an  abandonment." 

Another  case  which  is  analogous  to  the  one  at  bar  is  Kempner  v. 
Comer,  73  Tex.  202,  11  S.  W.  196.  The  owners  were  improving  the 
property  for  the  purpose  of  making  the  same  the  business  home- 
stead, but  had  not  sufficient  means  to  complete  the  improvements; 
and,  in  order  to  procure  a  loan  on  the  property  to  make  the  im- 
provements already  begun,  the  husband  and  wife  executed  a  re- 
nunciation, renouncing  all  homestead  interest  in  the  property.  The 
supreme  court  said: 

"But  the  parties  claiming  homestead  expressly  abandoned  and  renounced  their 
intention  to  occupy  and  use  the  preinises  as  a  homestead  before  it  was  so  used, 
and  this  renunciation  was  made,  not  by  mere  declarations,  but  in  the  solemn 
form  of  a  deed,  the  wife  joining;  and  aU  this  was  done  in  order  to  include  the 
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property  In  the  deed  of  trust  then  being  made  to  secure  advances  and  bor- 
rowed money.  In  such  case  the  law  will  give  effect  to  the  renunciatl<m.  There 
was  in  fact  no  homestead  in  the  premises  when  renounced." 

The  renunciation,  as  this  case  shows,  would  have  no  effect  if  the 
premises  had  really  been  occupied  as  a  homestead,  and  if  the  renun- 
ciation had  only  been  made  to  avoid  the  effects  of  the  homestead 
laws.  But  here  the  appellant  Andruss  testifies  that  the  relinquish- 
ment was  in  good  faith,  and  the  evidence  shows  an  actual  abandon- 
ment  of  the  lot  as  a  business  homestead.  The  money  having  been 
lent  on  the  representation  that  the  property  was  abandoned  as  a 
homestead,  and  having  been  used  to  build  a  house  on  the  lot,  it 
would  be  manifestly  inequitable  to  allow  the  claim  of  homestead 
to  be  now  used  to  defeat  the  deed  of  trust.  The  judgment  of  the 
circuit  court  is  affirmed. 

NOTE. 

Statatory  Exemptions  of  Building  and  Loan  Associations  from  the 
Operation  of  the  Usury  I<aw8. 

L  Validity  of  Contracts  for  Premiums  and  Interest. 

[a]  (Iowa  Sup.  1880)  Before  the  passage  ot  section  1186  of  the  Code,  de- 
claring that  loans  made  by  a  building  association  shaU  not  be  deemed  usuri- 
ous by  reason  of  any  dues,  fines,  or  premiums  paid  in  addition  to  the  legal 
rate  of  interest,  snch  an  association  could  not  lawfnUy-  exact  a  premium 
fixed  by  its  articles  of  incorporation,  and  thus  obtain  more  than  the  legal 
rate.— Association  v.  Heider,  5  N.  W.  578,  55  Iowa,  424. 

[b]  (Minn.  Sup.  1895)  A  building  and  loan  association  organized  under 
Gen.  St  1878,  c  34,  §  109  (Gen.  St.  1894,  §  2794),  and  doing  a  local  business 
only,  is  not  subject  to  the  usury  laws  where  it  loans  its  funds  to  members  at 
a  rate  of  interest  not  in  itself  usurious,  and,  in  addition  thereto,  reoeires  a 
premiam  for  such  loans,  though  the  premium  and  interest  together  exceed 
the  iej^al  rate.—Association  v.  Lampson,  62  N.  W.  544,  (K)  Miun.  422. 

[c]  (Neb.  Sup.  1878)  A  saving  association  was  incorporated  under  Rev.  St. 
imkl  e.  25,  §  123,  providing  that  any  number  of  ^persons  may  be  ineoiporated 
for  the  transaction  of  any  lawful  business,  and  that  such  association  may 
malve  by-laws  not  inconsistent  with  any  existing  laws  for  the  management 
of  its  affairs.  Its  articles  of  association  provided  that  its  funds  should  be 
put  up  at  auction,  and  sold  to  the  member  who  should  offer  the  highest  bonus 
therefor;  that  tlie  latter  should  execute  a  mortgage  for  the  full  amount, 
which  should  bear  interest  at  12  per  cent,  per  annum,  payable  monthly;  and 
that  the  purchaser  of  $200  should  be  held  to  have  received  his  final  dividend 
on  one  share  of  stock,  which  should  revert  to  the  association.  Held  that, 
though  the  association  claimed  to  be  a  building  association,  it  had  no  author- 
ity to  charge  and  receive  interest  on  loans  in  excess  of  the  maxiu)um  rate 
allowed  by  law,  and  that  all  such  loan  contracts  for  interest  in  excess  of 
such  i-ate  were  usurious.— Association  v.  Graham.  7  Neb.  178. 

[d]  (N.  J.  Sup.  1861)  The  l)onds  and  mortgages  tnlten  by  loan  fund  associa- 
tions organized  under  the  statute  (Nix.  Dig.  p.  75)  are  not  void  for  usury,  al- 
though more  than  the  legal  rate  of  interest  is  talcen.— Association  v.  Marsh, 
29  N.  J.  Law,  225. 

[e]  (N.  Y.  App.  1883)  The  constitution  of  a  building  and  loan  society  pro- 
vided that,  where  several  members  applied  for  a  loan  at  the  same  time,  the 
loan  should  be  given  to  the  member  paying  the  highest  premium.  Held,  that 
the  taking  of  such  premiums  does  not  render  the  loan  usurious,  and  is  author- 
ized by  Laws  1875.  c.  564.— Association  v.  Read,  03  N.  Y.  474. 

[t]  (N.  Y.  Sup.  1857)  Since  Act  April  10.  1851.  §  7,  providing  that  premiums 
paid  by  members  shall  not  be  a  violation  of  any  statute  against  usury,  re- 
lieaied  the  statutes  prohibiting  usurj'  so  far  as  building  and  loan  associa- 
tions were  concerned,  a  contract  whereby  the  meml>er  paid  interest  on  the 
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premium  as  well  as  on  the  loan  was  not  usurious.— Association  ▼.  Webster, 
25  Barb.  2(53. 

[g]  (N.  C.  Sup.  1895)  The  transaction  between  a  quasi  building  and  loan 
association  and  its  borrowing  stockholder  is  simply  a  loan,  and  is  usurlout*, 
where  he  is  liable,  under  certain  circumstances,  to  pay  more  than  the  amount 
loaned  and  legal- interest.— Meroney  v.  Association,  21  S.  E.  924,  116  N.  C. 
882,  47  Am.  St.  Rep.  841. 

[h]  (Ohio  D.  C.  1882)  Jn  view  of  the  statute  giving  a  building  and  loan 
association  the  right  to  recover  such  premium  as  is  agreed  on,  in  addition  to 
principal  and  interest  of  a  loan,  the  usury  laws  are  no  protection  against  an 
agreement  to  pay  premiums.— Association  v.  Boning,  6  Ohio  Dec.  1149. 

[i]  (Pa.  Ck).  Ct.  1872)  Under  Act  April  12,  1859,  providing  that  premiums, 
lines,  and  interest  charged  by  building  associations  shall  not  be  usurious,  l«it 
"may  be  collected  as  debts  of  like  amount  are  now  collected.'*  an  association 
can  enforce  the  contracts  of  its  members  as  to  premiums,  lines,  and  Interest. 
— Kehler  v.  Miller,  4  Leg.  Gaz.  125. 

II.  Constitutionality  and  Validity  op  Statdtes. 

[a]  It  is  within  the  power  of  the  legislature  to  exempt  building  and  loan 
associations  from  the  operation  of  the  general  usury  laws,  and  such  statutes 
are  valid  and  constitutional. 

—(Ala.  Sup.  1881)    Association   v.   Robinson,   (J9   Ala.   413;    Association   t. 
Lake,  Id.  456; 
(Ind.  Sup.  1878)     McLaughlin  v.  Association,  62  Ind.  264. 

[b]  (Conn.  Sup.)  The  act  of  1856,  validating  certain  usurious  contracts 
previously  made,  which  under  the  statutes  in  regard  to  usury  were  void  in 
part,  is  not  unconstitutional.— (1859)  Association  v.  Allen,  28  Conn.  97;  (1861) 
Welch  V.  Wadsworth,  30  Conn.  149. 

[c]  (Ky.  App.  1897)  Ky.  St.  §  SM,  requiring  the  borrowing  members  of 
buildiug  and  loan  associations  to  pay  dues  or  premiums  in  addition  to  Interest 
at  the  rate  of  6  per  cent.,  which  is  the  rate  fixed  by  law  as  to  all  borrowers, 
violates  section  3  of  tlie  bill  of  riglits,  providing  that  "no  grant  of  exclusive, 
separate  public  emoluments  or  privileges  shall  be  made  to  any  man  or  set  of 
men,  except  in  consideration  of  public  services."— Simpson  v.  Association, 
41  S.  W.  570. 

[d]  (111.  Sup.  1885)  Section  10  of  the  building  association  act  of  1872  is  not 
in  conflict  Avith  the  constitutional  prohibition  against  special  or  local  acts 
regulating  Interest  on  money.— Freeman  v.  Association,  28  N.  E.  611,  114  III. 
182. 

[e]  (Md.  App.  1878)  Act  1872,  c.  178,  exempting  building  and  loan  associa- 
tions froiu  the  operation  of  the  general  usury  laws,  is  unconstitutional,  as 
special  legislation.— Land  Co.  v.  IJliler,  48  Md.  455. 

m  (Minn.  Sup.  1899)  Gen.  St.  1894,  §§  2218,  2794,  exempting  building  as- 
sociations from  the  operation  of  the  usury  laws,  Is  not  unconstitutional,  as 
class  legislation.— Zenith  Building  &  Loan  Ass*n  v.  Heimbach,  79  N.  W.  <H>9. 

[gl  (Xeb.  Sup.  18im)  That  part  of  Act  1873  (Gen.  St.  p.  207),  relating  to 
building  and  loan  associations,  which  exempts  such  associations  from  some 
features  of  the  general  interest  laws,  does  not  violate  Const,  art.  3,  I  15. 
prohibiting  the  legislative  grant  of  any  special  privilege,  immunity,  or  fran- 
chise—Association V.  Dnnumond.  (>8  N.  \V.  375,  49  Neb.  200. 

[h]  (N.  D.  Sup.  1891)  The  provisions  of  I^aws  N.  D.  c.  184.  §  11,  placing 
building  and  loan  associations  Incorporated  under  the  laws  of  the  state  In  a 
separate  class,  and  excepting  them  from  the  usury  law,  will  be  construed  to 
apply  only  to  transactions  of  such  an  association  with  its  own  stockholders, 
and,  as  thus  construed,  It  does  not  violate  Const.  N.  D.  §  11.  requiring  all  laws 
of  a  general  nature  to  have  a  uniform  ojieration:  or  section  69,  subd.  13,  pro- 
hibiting anv  special  law  regulating  the  rate  of  interest.— Trust  Co.  v.  Whithed, 
49  N.  W.  318.  2  N.  D.  82. 

[i]  (X.  D.  Sup.  1891)  The  dealings  of  a  building  and  loan  association  with 
their  own  stockholders  differ  from  ordinary  loan  transactions  to  such  an  ex- 
tent as  to  waiTant  the  legislature  In  excepting  such  associations  as  to  such 
dealings  from  the  operation  of  the  provisions  of  the  general  usury  law.— 
Trust  Co.  V.  Whithed,  49  N.  W.  31S,  2  N.  D.  82. 
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0]  (Ohio  Sup.  1872)  A  building  and  saving  association  may  recover  from  a 
member  interest  on  a  loan  made  to  "him  at  a  rate  within  the  limits  allowed 
by  the  statute  under  which  the  association  was  organized,  though  it  exceeds 
the  maximum  rate  allowed  by  the  general  law.— Lucas  ^.  Association,  22  Ohio 
St.  339. 

[k]  (W.  Va.  Sup.  1898)  Code,  c.  54,  §  26,  in  so  far  as  it  exempts  building 
associations  from  the  operation  of  the  general  law  in  relation  to  usury,  Is 
not  unconstitutional.— Archer  v.  Association,  30  S.  E.  241. 

III.  Operation  and  Effect  of  Statciter. 

[a]  (N.  J.  Ch.  1890)  Act  April  9,  1875,  relating  to  building  and  loan  asso- 
ciations, repealed  so  much  of  Act  Feb.  28,  1849,  as  authorized  the  taking  of 
premiums  for  loans.  Held,  that  a  building  and  loan  association  organized 
under  the  act  of  1849  was  entitled  to  the  benefit  of  Act  Feb.  29,  1876,  which 
again  permitted  the  taking  of  premiums  without  reorganizing  imder  this  last 
act.— Association  v.  Furey,  20  Atl.  890,  47  N.  J.  Eq.  410. 

[b]  (N.  C.  Sup.  1895)  Act  March  9,  1895,  restricting,  in  its  first  section, 
building  and  loan  associations  to  6  per  cent.  Interest,  if  held  to  allow  greater 
Interest  by  the  provision  of  a  subsequent  secticm  authorizing  them  to  charjro 
costs,  expenses,  interest,  premiums,  and  fines,  is  repealed  by  Act  March  13, 
1895,  prohibiting  any  one,  without  exception,  to  exact  more  than  6  per  cent, 
for  the  loan  of  money.— Meroney  v.  Association,  21  S.  E.  924,  116  N.  0.  882, 
47  Am.  St.  Rep.  841. 

[c]  (Va.  Sup.  1898)  Act  March  1,  1894,  relating  to  the  incorporation  of 
building  and  loan  associations,  and  ratifying  the  charters  of  such  associa- 
tions theretofore  granted  by  courts,  under  Code,  §  1145,  is  not  retroactive  in 
its  effect,  so  as  to  remove  the  illegality  of  a  usurious  contract  entered  into  by 
such  associations  prior  to  Its  passage.— Crabtree  v.  Association,  29  S.  E.  741. 

[d]  (Va.  Sup.  1898)  A  building  association  was  organized  under  a  charter 
jrranted  by  a  corporation  court  in  1887,  authorizing  it  to  make  loans  to  its 
members  and  others  upon  terms  savoring  of  usury.  An  act  of  the  legislature 
approved  January  23,  1896  (Acts  1896,  p.  170),  provided  that  the  charter  so 
granted,  which  had  been  accepted  and  acted  under,  should  be  declared,  as  to 
all  contracts  made  according  to  its  provisions,  as  valid  as  if  originally  granted 
by  the  legislature.  Held,  that  under  the  foregoing  provision  a  contract  for  a 
loan  made  with  this  association  prior  to  the  act  of  January  23,  1896,  was  valid, 
and  not  usurious,  though  in  violation  of  the  general  law  against  usury.— Smoot 
V.  Association,  29  S.  E.  746. 

IV.  Construction  of  Statutes. 
t  Nature  of  the  Contract. 

[a]  Contracts,  in  order  to  be  brought  within  the  statutory  exemption  from 
usury,  must  be  executed  in  strict  conformity  with  the  statute. 

— (Md.  App.  1876)     Birmingham  v.  Association,  45  Md.  541; 
(Pa.  Sup.  1880)     Stiles'  Appeal,  95  Pa.  St.  122. 

[b]  (Conn.  Sup.  1855)  The  act  "authorizing  the  establishment  of  savings 
and  building  associations,"  passed  in  1850,  does  not  exonerate  all  contracts, 
made  by  such  associations  with  their  members,  from  the  operation  of  the 
statute  relating  to  usury.— Association  v.  Wilcox,  24  Conn.  147. 

[e]  (Conn.  Sup.  1855)  Under  St.  1850,  authorizing  a  savings  and  building 
association  to  receive  from  its  members  a  bonus  for  a  loan,  in  addition  to  the 
legal  interest,  and  to  lend  money  to  persons  not  members  at  the  legal  rate,  an 
association  which  lends  money  to  one  not  a  member,  and  receives  a  bonus 
therefor,  besides  the  lawful  rate  of  interest,  can  only  recover  from  such  bor- 
rower the  principal  sum.— Mechanics'  &  Working  Men's  Mut.  Sav.  Bank  & 
Building  Ass'n  v.  Meriden  Agency,  24  Conn.  15U. 

[d]  (Kan.  Sup.  1877)  Loans  made  by  a  loan  and  building  association  to 
persons  who  are  not  members  are  subject  to  the  general  laws  as  to  interest 
and  usury.  Interest  exceeding  12  per  cent,  cannot  be  charged;  and,  if  more 
is  reserved,  the  borrower  is  entitled  to  compel  a  return  of  his  note  and  mort- 
gage, on  a  tender  of  the  sum  loaned,  and  interest  at  that  rate.— Association 
V.  Thompson,  19  Kan.  321. 
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[e]  (Md.  App.  1876)  The  transaction  is  nsnrioos  where  an  applicant  for  a 
loan  to  a  loan  association  of  which  he  is  not  a  member  is  required  to  suh- 
scribe  for  some  of  its  shares  as  a  conditicm  of  receiying  a  loan,  and,  upon  & 
loan  to  him  of  the  sum^f  $3,025  upon  a  compliance  with  such  condition,  be  is 
required  to  secure  it  by  mortgage  providing  that  he  shall  pay  the  association 
the  weekly  sum  of  114.85  for  300  weeks,  together  with  taxes  on  the  mortgage 
debt  and  the  annual  rent,  and  taxes  on  the  mortgaged  property,  and  all  fio«*A 
iirposed  upon  him  by  the  association,  and  also  that  he  release  to  it  *'all  hift 
interest  in  and  the  shares  hereby  redeemed  and  to  all  profits  that  may  here- 
after be  made  by  the  mortgagee."— WiUiar  v.  Association,  45  Md.  546. 

[f]  (Pa.  Sup.  1877)  The  statutory  exemptions  of  building  and  loan  associa- 
tions from  the  operation  of  the  usury  laws  do  not  apply  to  loans  made  to 
|)ersons  who  are  not  members,  or  who  are  not  sui  juris  and  so  incapable  of 
acquiring  membership,  as  married  women.— Wolbach  v.  Association,  84  Pa,  St. 
•Jll. 

[g]  (Pa.  Com.  PI.  1896)  To  entitle  a  building  and  loan  association  to  the 
privileges  given  by  the  act  of  1859  and  general  corporations  act  of  1874  and 
its  supplements,  which  provide  that  '*no  premiums,  fines  or  Interest  on  such 
premiums,  that  may  accrue  to  building  and  loan  associations  shall  be  deemed 
usurious,"  the  premium  must  be  a  bona  fide  bid  for  the  preference  or  priority 
In  an  open  meeting  where  the  money  on  hand  is  offered  for  loan  to  competlniS 
stockholders.— Association  v.  Higgle,  4  Pa.  Dist  R.  617. 

[h]  (W.  Va.  Sup.  1882)  Under  the  provisions  of  Code,  c.  54,  relathig  to 
homestead  and  building  associations,  it  is  the  duty  of  such  an  association  to 
see  that  money  paid  by  its  members  on  loans  is  used  by  such  members  In 
buying  lots  or  houses  or  in  building  or  repairing  houses;  and  its  failure  to 
perform  this  duty  forfeits  the  privilege  conferred  on  it  by  the  provisions 
of  the  twenty-seventh  section  of  the  chapter  namedi  exempting  it  from  tht* 
(l^eration  of  the  usury  law  in  receiving  premiums  on  money  so  loaned. — 
Pfeister  v.  Association,  19  W.  Va.  676. 

i*.  Character  of  the  Association. 

[a]  The  exemption  from  the  penalties  of  usury  accorded  to  building  and 
loan  associations  organized  in  Nebraska  does  not  extend  to  contracts  made 
in  this  state  by  a  foreign  building  association. 

—(Neb.  Sup.  1890)     Association  v.  Striue,  78  N.  W.  377; 

(Pa.  Com.  Pi.  1896)    Association  v.  Riggle,  4  Pa.  Dist.  R.  617. 

[b]  (111.  Sup.  1898)  A  Missouri  building  association  loaned  money  In  Illi- 
nois at  a  usurious  rate,  unless  governed  by  Starr  &  C.  Ann.  St  p.  632,  provid- 
ing that  no  interest  premiums,  or  fines  accruing  to  a  building  association 
shall  be  deemed  usurious.  Said  act  further  provides  (page  630)  that  the  shares 
of  stock  in  such  associations  shall  be  $100  each,  payable  in  periodical  install- 
nients  not  to  exceed  $2  per  share.  Held,  that  where  the  Missouri  associa- 
tion was  organized  under  an  act  authorizing  the  issuance  of  full  paid-up  in- 
terest-bearing stock,  of  the  par  value  of  $1,()00  per  share,  to  be  matured  when 
the  dividends  and  sum  invested  equaled  the  full  face  value,  which  was  not 
authorized  by  the  local  statute,  the  rule  of  comity  did  not  apply,  and  the  con- 
tract would  be  held  usurious,  since  the  building  association  provided  for  by 
the  latter  statute  is  not  within  the  spirit  and  meaning,  but  is  opposed  to  tht- 
idea  of  such  an  association  as  protected  by  the  local  statute.— Rhodes  v.  Loan 
Co.,  50  N.  E.  998,  173  111.  621.  , 

fc)  (Pa.)  Act  April  12,  1859,  relating  to  contracts  of  loans  by  building  as- 
sociations incorporated  under  the  act  of  1850,  does  not  apply  to  an  unincorpo- 
rated building  association  so  as  to  entitle  it  to  recover  on  its  mortgages  more 
money  than  was  actually  advanced,  with  legal  interest— <Sup.  1871)  Jarrett 
V.  Cope,  68  Pa.  St.  67;  (1879)  Link  v.  Association,  89  Pa.  St  15;  (Com.  PL 
1878)  Hansbury  v.  Pfeiffer,  12  Phila.  250. 

V.    ClIAUTEK    PkOVISTONS. 

[a]  (Ga.  Sup.  1857)  A  loan  association,  incorporated  by  the  legislatinre,  by 
its  constitution  and  by-laws,  without  the  same  being  embodied  in  the  act.  may 
nuike  contracts  usurious  by  the  state  law,  if  its  constitution  and  by-laws  au- 
thorize them.— Association  v.  Richards,  21  Ga.  592. 
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[b]  (Ky.  App.)  Where  there  Is  actual  usury  In  a  transaction  between  a 
buUding  association  and  a  subscriber,  the  association  cannot  protect  Itself  by 
A  provision  In  its  charter  that  "no  dues,  premiums,  interest,  or  fines  that  may 
accrue  to  the  association,  in  accordance  with  its  charter,  shall  be  deemed 
u8urious/M1889)  Association  v.  Johnson,  10  S.  W.  787,  88  Ky.  191;  (1890) 
Same  y.  Zeller,  12  S.  W.  945. 

[c]  (N.  J.  Ch.  1861)  A  bond  given  to  a  building  association  by  a  share- 
holder recited  that  the  obligor  had  agreed  to  accept,  and  had  received  from  the 
association,  $400  at  the  date  of  the  bond,  "upon  and  for  the  redemption  oV* 
the  obligor's  share.  The  condition  of  the  bond  was  that  said  ot^gor  should 
pay  the  association  the  sum  of  $7  on  the  third  Monday  of  each  month  for 
the  period  of  10  years,  or  until  the  surplus  assets  of  the  association  should  be 
sufficient,  over  and  above  all  its  debts  and  liabilities,  to  pay  to  the  holder  of 
each  unredeemed  share  the  sum  of  $800,  etc.  Held  that,  as  such  contract 
was  authorized  by  the  charter  of  the  association,  it  was  exempt  from  the 
operatlcHi  of  the  statute  against  usury.— Association  t.  Martin,  13  N.  J.  Eq. 
427. 

[d]  (Ya.  Sup.  1898)  A  building  association  was  organized  under  a  charter 
granted  by  a  corporation  court.  By  Laws  1895-96,  p.  537,  §  5,  a  new  charter 
was  created  adopting  former  by-laws  not  Inomslstent,  and  providing  that  all 
contracts  previously  made  between  the  company  and  Its  members  under  its 
former  by-laws  and  charter,  and  not  Incompatible  with  the  new  charter,  should 
be  validated  and  confirmed.  Held,  that  the  legislature  had  power  to,  and  did 
in  granting  the  new  charter,  confirm  and  validate  previous  contracts  which 
were  usurious  under  the  first  charter,  for  the  reason  that  such  charter  was 
granted  by  a  court  which  has  no  power  to  permit  loans  savoring  of  usury.— 
Bosang  T.  Association,  30  S.  E.  440. 


(94  Fed.  266.) 

DIMICK  et  al.  v.  SHAW. 

(Circuit  Court  of  Appeals,  Eighth  Ohrcult    April  17,  1899.) 

No.  1,136. 

1.  Equity  Jurisdiction— Enjoining  Continuing  Trespass. 

A  court  of  equity  has  jurisdiction  of  a  suit  to  enjoin  a  trespasser  from 
worliing  a  mine  upon,  and  removing  mineral  from,  land  the  title  to  which 
has  been  finally  adjudicated  in  complainant's  favor. 

2.  Appeal— Review  of  iNTERr^ocuTOHY  Order  Granting  Injunction. 

A  circuit  court  of  appeals  will  not  disturb  an  interlocutory  order  grant- 
ing an  Injunction  where  the  questions  of  law  or  fact  to  be  ultimately  de- 
termined are  diflicult,  and  injury  to  the  moving  imrty  will  be  immediate, 
certain,  and  great  if  the  relief  Is  denied,  while  the  loss  of  the  opposing 
party  will  be  comparatively  small  if  it  is  granted. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  is  an  appeal  from  an  Interlocutory  order  granting  a  temporary  Injunc- 
tion restraining  appellants  from  in  any  manner  working  the  property  known 
as  the  "Independent  Mine,"  and  from  extracting  or  removing  ores  therefrom, 
or  removing  or  selling  any  ores,  until  the  final  determination  of  the  cause. 
The  bill  charges  that  the  appellee  is  the  owner  of  a  certain  large  tract  known 
as  the  "Baca  Grant  No.  Four,"  his  title  thereto  having  lately  been  determined 
by  the  supreme  court  of  the  United  States  in  the  cause  of  Shaw  v.  Kellogg,  170 
U.  S.  312,  18  Sup.  Ct.  G32;  that  defendants,  while  said  cause  was  pending  in 
the  supreme  court,  went  into  possession  of  the  lands  In  controversy  under 
verbal  i>ermission  of  appellee's  manager  for  the  purpose  of  prospecting  only, 
until  the  final  determination  of  the  cause  then  pending  in  the  supreme  court; 
that  after  the  final  determination  of  that  cause,  and  the  decision  of  the  court 
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that  appellee  was  the  owner  of  the  tract,  appellants  were  notified  to  quit  the 
premises,  but  refused,  and  since  then  haye  commenced  mining  operations  on  a 
large  scale  in  excess  of  the  permission  granted  to  them  to  prospect,  and  con- 
tinue their  mining  operations  and  trespasses;  that  they  are  insolvent,  and, 
unless  enjoined  b3'  a  court  of  equity,  will  commit  an  irreparable  injury  to 
appellee's  property.  Appellants  tiled  an  answer  setting  up,  among  other 
things,  the  same  defenses  which  had  been  expressly  adjudicated  by  the  supreme 
court  in  the  case  of  Shaw  v.  Kellogg,  supra,  and  also  that  appellants'  manager 
had  verbally  given  them  permission  to  prospect  on  the  lands  for  minerals,  and, 
in  case  of  a  final  decision  in  favor  of  the  appellee  in  that  case,  to  make  some 
fair  and  just  arrangement  with  them;  that  they  had  discovered  a  valuable 
gold  vein  on  the  property,  and,  with  the  knowledge  and  consent  of  appellee, 
liad  expended  large  sums  of  money  in  developing  the  mine  which  is  known  as 
the  "Independent  Mine,"  but  that  now  appellee  refuses  to  give  them  any  lease, 
or  make  any  fair  arrangement  with  them.  A  general  replication  was  filed, 
and  upon  a  hearing  a  temporary  injunction  granted. 

Charles  D.  Hayt,  Thomas  Macon,  and  John  R.  Smith,  for  appel- 
lants. 

Joel  F.  Vaile  (Edward  O.  Wolcott  and  Elroy  N.  Clark,  on  the  brief), 
for  appellee. 

Before  CALDWELL,  SANBORN,  and  TBLA.YER,  Circuit  Judgets. 

CALDWELL,  Circuit  Judge.  The  answer  challenging  the  ap- 
pellee's title,  and  setting  up  an  adverse  superior  title,  is  merely  an 
etfort  to  retry  the  question  settled  by  the  judgment  of  the  supreme 
court  in  the  case  of  Shaw  v.  Kellogg,  supra.  It  requires  no  citation 
of  authorities  to  sustain  the  proposition  of  appellee's  counsel  that  a 
I)er8on  going  upon  property  by  permission  of  a  party  while  a  suit 
in  relation  to  the  title  of  that  property  is  pending  cannot,  after  that 
suit  has  been  determined  in  favor  of  his  licensor,  litigate  the  title 
over  again  on  the  same  lines.  The  only  question  raised  by  appel- 
lants which  it  is  necessary  to  notice  on  this  appeal  is  that  appellee 
has  a  complete  and  adequate  remedy  at  law,  and  that  by  this  proceed- 
ing appellants  are  deprived  of  their  constitutional  right  to  a  trial 
by  jury.  This  precise  question,  on  facts  identical  in  legal  effect 
with  the  facts  of  this  case,  has  been  three  times  decided  by  this  court- 
In  Preteea  v.  Land  Grant  Co.,  4  U.  S.  App.  326,  1  C.  C.  A.  607,  and 
50  Fed.  674,  this  ^ourt  held  that  a  court  of  equity  had  jurisdiction 
of  a  cause  in  which  the  averments  in  the  bill  were  substantially  the 
same  as  the  averments  of  the  bill  in  this  case.     In  that  case  we  said: 

**A  court  of  equity  may  take  cognizance  of  a  controversy  to  prevent  a  mul- 
tiplicity of  suits,  although  the  exercise  of  such  jurisdiction  may  call  for  the 
adjudication  upon  purely  legal  rights,  and  confer  piu-ely  legal  relief;  and  so  a 
court  has  jurisdiction  to  restrain  waste  and  trespass  to  land  where  the  facts 
are  of  such  a  nature  that  the  law  cannot  afitord  adequate  relief.  1  Pom.  Eq. 
Jut.  si  243,  247},  27)2.  271,  274,  and  cases  there  cited.  The  bill  avers  that  the 
complainant*s  title  has  been  finally  adjudicated  in  its  favor  by  a  court  of  compe- 
tent jurisdiction  In  suits  brought  against  persons  in  like  situations  with  the 
defendants.  The  averments  of  the  bill  make  the  case  one  of  equitable  cog- 
nizance. Against  irresponsible  parties  taking  mineral  out  of  the  land  and 
removing  the  same,  and  cutting  and  removing  timber,  actions  of  ejectment 
would  have  been  wholly  inadequate  for  the  protection  of  the  complalnant*s 
riglits.  It  may  be  true  that  the  complainant  had  a  remedy  at  law,  but  *it  Is 
not  enough  that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate,  or. 
in  other  words,  as  practical  and  efficient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity.*  Boyce  v.  Grundy,  3  P*^  2015;  Oel- 
riclis  v.  Spain,  15  Wall.  211,  228." 
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In  Coal  Co.  v.  McCaleb,  32  U.  S.  App.  330,  15  C.  C.  A.  270,  and  68 
Fed.  86,  the  court  below  had  refused  to  grant  an  injunction  against 
trespassers  who  had  entered  upon  complainant's  lands,  and  were  min- 
ing and  shipping  coal,  but  this  court  reversed  that  decree,  and  held 
that  equity  had  jurisdiction,  and  that  complainant  was  entitled  to  an 
injunction.  Judge  Thayer,  who  delivered  the  opinion  of  the  court 
in  that  case,  said: 

"It  Is  now  weU  settled  by  many  adjudications,  beginning  with  tlie  case  of 
Mitchell  V.  Dors,  6  Ves.  147,  that  an  injunction  may  be  granted  to  restrain  a 
trespasser  from  entering  into  a  mine  and  removing  the  minerals  therefrom. 
Trespasses  of  that  kind,  as  weU  as  those  which  consist  in  cutting  down  and 
removing  timber,  or  in  removing  buildings  or  other  improvements  of  a  per- 
manent character  standing  upon  lands,  are  readily  enjoined,  because,  as  has 
sometimes  been  said,  such  acts  tend  to  destroy  the  estate,  and  to  occasion  ir- 
reparable loss  and  damage.  Courthope  v.  Mapplesden,  10  Ves.  290;  Scully  v. 
Rose,  61  Md.  408;  Erhardt  v.  Boaro,  113  U.  S.  537,  5  Sup.  Ct.  565;  Jerome  v. 
Ross,  7  Johns.  Ch.  315;  Hammond  v.  Winchester,  82  Ala.  470,  2  South.  892: 
Snyder  v.  Hoplvins,  31  Kan.  557,  3  Tac.  367;  Iron  Co.  v.  Reymert,  45  N.  Y. 
703;   2  Beach,  Inj.  (1895)  §  1155;    High,  Inj.  (1st  Ed.)  §  469." 

In  Emigration  Co.  v.  Gallegos,  61  U.  S.  App.  13,  32  C.  C.  A.  470, 
and  89  Fed.  769,  this  court  held  that  a  continuing  trespass  by  a 
large  number  of  persons,  and  constant  and  wrongful  diversion  of 
water  through  lands,  which  is  continually  depreciating  their  value, 
will  give  a  court  of  equity  jurisdiction,  even  without  showing  the 
insolvency  of  the  defendants.  In  that  case  Judge  Sanborn,  speak- 
ing for  the  court,  said: 

•*A  continuing  trespass  upon  real  estate,  or  upon  an  interest  therein,  to  tlie 
serious  damage  of  the  complainant,  warrants  an  injunction  to  restrain  it.  A 
suit  in  equity  is  generaUy  the  only  adequate  remedy  for  trespasses  continually 
repeated,  because  constantly  recurring  actions  for  damages  would  be  more  vex- 
atious and  expensive  than  effective.  2  Beach,  Inj.  §§  1129,  1146;  Tallman  v. 
Railroad  Co.,  121  N.  Y.  119,  123,  23  N.  E.  1134;  Uline  v.  Railroad  Ck)..  101  N. 
Y.  98,  122,  4  N.  E.  536;  Galway  v.  Railroad  CJo.,  128  N.  Y.  132,  145,  28  N.  E. 
479;  Evans  v.  Ross  (Cal.)  8  Pac.  88." 

In  addition  to  what  has  been  said,  it  is  now  the  settled  rule  of  this 
<:ourt  and  the  other  circuit  courts  of  appeal  which  have  had  occasion 
to  pass  upon  the  subject  that  on  appeals  from  interlocutory  orders 
granting  an  injunction  whenever  the  questions  of  law  or  facts  to  ho, 
ultimately  determined  in  a  suit  are  grave  and  difficult,  and  injury 
to  the  moving  party  will  be  immediate,  certain,  and  great  if  it  is 
denied,  while  the  loss  or  inconvenience  to  the  opposing  party  will 
be  comparatively  small  if.it  is  granted,  and  is  protected  by  a  good 
bond,  the  appellate  courts  will  not  disturb  the  order  of  the  court 
below.  City  of  Newton  v.  Levis,  49  U.  S.  App.  266,  25  C.  C.  A.  161, 
and  79  Fed^  715;  Allison  v.  Corson,  60  U.  S.  App.  387,  32  C.  C.  A.  12, 
and  88  Fed.  581;  Dooley  v.  Hadden,  38  U.  S.  App.  651,  20  C.  C. 
A.  494,  and  74  Fed.  429;  Jensen  v.  Norton,  29  U.  S.  App.  121,  12 
€.  C.  A.  608,  and  64  Fed.  662. 

Other  questions  have  been  presented  by  counsel  in  their  argument, 
but,  as  this  appeal  is  merely  from  an  interlocutory  order,  they 
should  not  be  determined  until  the  proofs  are  all  in.  Upon  the  show- 
ing made  by  the  appellee  he  was  entitled  to  the  injunction,  and  the 
•order  granting  it  is  affirmed. 
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(94  Fed.  297.) 

HALEY  LIVE-STOCK  CO.  v.  BOARD  OF  COM'RS  OF  ROUTT  COUNTY. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    AprU  17,  1809.) 

No.  1,148. 

Federal  Courts— Effect  op  State  Dbcisfon  Constrcino  Statute. 

Where  the  sole  grounds  relied  upon  by  a  plaintiff  in  a  suit  in  a  federal 
court  to  entitle  him  to  a  recovery,  as  disclosed  by  his  pleading  and  the 
opening  statement  of  his  counsel,  were  the  invalidity,  under  the  statutes 
of  the  state,  of  certain  tax  proceedings,  and  the  identical  proceedings  had 
been  adjudged  valid  by  the  supreme  court  of  the  state,  though  not  in  a 
suit  between  the  same  parties,  so  as  to  render  the  matter  res  judicata  as 
between  them,  its  decision  was  nevertheless  binding  on  the  federal  court 
as  a  construction  of  the  local  statutes,  and  the  direction  of  a  verdict  for  de- 
fendant by  the  court,  on  the  conclusion  of  the  plaintiff's  opening  state- 
ment, was  not  error.! 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Difl- 
trict  of  Colorado. 

William  T.  Hughes,  for  plaintiff  in  error. 

Henry  T.  Sale  (D.  E.  Parks,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  suit  was  brought  by  the  Haley 
Live-Stock  Company,  the  plaintiff  in  error,  against  the  board  of 
county  commissioners  of  Routt  county,  in  the  state  of  Colorado. 
the  defendant  in  error,  to  recover  the  sum  of  |12,T2o.50,  which  the 
plaintiff  company  claimed  to  have  paid  under  protest  to  the  treas- 
urer of  Routt  county  to  obtain  the  release  of  some  700  head  of 
cattle  that  had  been  seized  to  compel  the  payment  of  certain  taxes 
which  were  assessed  against  Ora  Haley  for  the  year  1884.  The 
8uit  was  brought  upon'  the  theory  that  the  assessment  was  abso- 
lutely void  as  to  Haley,  and  afforded  no  warrant  in  law  for  the 
seizure  of  the  cattle.  In  addition  to  the  recovery  of  the  sum  of 
money  above  stated,  which  was  actually  paid  to  the  county  of 
Routt  to  satisfy  its  claim  for  taxes,  the  plaintiff,  in  two  other 
counts,  also  sought  to  recover  the  sum  of  |10,500  for  injuries  sus- 
tained by  the  cattle  while  they  were  under  seizure,  and  the  sum 
of  |500  for  expenses  which  the  plaintiff  had  incurred  in  securing 
their  return.  At  the  conclusion  of  a  somewhat  lengthy  opening 
statement,  which  was  made  by  the  plaintiff's  attorney,  and  before 
any  evidence  had  been  introduced  to  sustain  the  allegations  of 
the  comi>laint,  the  trial  judge  ruled,  in  substance,  that,  upon  the 
facts  which  had  been  stated  by  counsel,  there  could  be  no  recov- 
ery. A  verdict  was  accordingly  rendered  by  the  jury  in  favor  of 
the  defendant,  pursuant  to  a  peremptory  instruction  to  that  effect. 
The  seizure  complained  of  had  given  rise  to  considerable  litigation 
in  the  courts  of  Colorado,  both  state  and  federal,  prior  to  tlv&  in- 
stitution of  the  present  suit.    One  of  the  prior  suits,  in  which  tht* 

1  State  laws  as  rules  of  decision  in  federal  courts,  see  note  to  Wilson  v. 
renin,  11  C.  C.  A.  71,  and  note  to  Hlil  v.  Hite,  29  O.  C.  A.  553. 
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Haley  Live-Stock  Company  had  brought  an  action  of  trespass 
against  the  oflBcer  who  seized  the  cattle,  had  eventually  gone  to 
the  supreme  court  of  the  United  States,  and  had  been  decided  by 
that  court  adversely  to  the  plaintiff.  Vide  Wilson  v.  Haley  Live-Stock 
Co.,  153  U.  S.  39,  14  Sup.  Ct.  768.  Certain  cases  growing  out  of  the 
same  seizure  had  also  foimd  their  way  to  the  supreme  court  of 
Colorado,  and  had  been  decided  bv  that  court.  Vide  Breeze  v. 
Haley,  10  Colo.  5,  13  Pac.  913;  Breeze  v.  Halev,  11  Colo.  351,  18 
Pac.  551;  Haley  v.  Elliott,  20  Colo.  379,  38  Pac.  771;  Id..  10  Colo. 
159,  26  Pac.  559.  It  was  in  view  of  these  decisions,  doubtless,  that 
the  learned  judge  of  the  trial  court  disposed  of  the  case  in  the 
.  summary  manner  above  indicated ;  being  satisfied,  no  doubt,  that, 
upon  the  state  of  facts  disclosed  by  the  opening  statement,  there 
could  be  no  recovery. 

In  the  case  of  Wilson  v.  Haley  Live-Stock  Co.,  153  U.  S.  39,  14 
Sup.  Ct.  768,  no  final  judgment  appears  to  have  been  entered,  nor 
were  the  parties  to  that  suit  the  same  as  in  the  case  at  bar.  It 
may  be  conceded,  therefore,  that  the  plaintiff  company  is  not 
barred  of  its  right  to  sue  by  any  of  the  proceedings  taken  in  that 
case,  and  that  the  action  of  the  trial  court  cannot  be  sustained  uj)- 
on  that  theory.  Nevertheless,  if  it  appears  from  the  averments 
contained  in  the  plaintiff's  declaration,  aided,  as  it  may  be,  by  the 
statement  of  its  attorney  of  the  facts  which  it  expected  to  prove, 
that  no  cause  of  action  in  fact  existed,  then  no  complaint  can  be 
made  of  the  summary  character  of  the  trial.  We  accordingly  pro- 
ceed to  inquire  whether  the  declaration  and  oral  statement  of  coun- 
sel did  disclose  a  cause  of  action  as  against  the  board  of  county 
commissioners  of  Routt  county,  the  present  defendant. 

It  appears  from  the  allegations  of  the  complaint  that  the  seizure 
of  the  cattle  which  is  complained  of  was  made  by  S.  D.  Wilson. 
acting  as  county  treasurer  of  Routt  county,  Colo.,  in  the  month  of 
July,  1888,  and  that  the  seizure  was  made  under  a  tax  warrant,  as 
it  is  termed,  and  that  this  warrant  was  founded  on  an  assessment 
roll  for  the  year  1884  which  was  made  by  the  county  assessor. 
This  warrant  is  alleged  to  have  been  void  for  the  following  rea- 
sons: First,  because  the  assessment  roll  on  which  the  warrant 
was.  founded  was  not  made  and  returned  to  the  county  clerk  until 
after  the  first  Monday  in  July,  1884,  whereas  the  law  (Gren.  St.  Colo. 
1883,  §  2856)  directed  its  return  on  or  before  June  25th  of  that  year; 
second,  because  no  notice  was  published  of  the  meeting  of  the 
board  of  equalization  to  equalize  assessments,  as  required  by  law, 
which  could  apply  to  the  assessment  roll  on  which  the  tax  war- 
rant was  founded,  because  such  assessment  roll  was  not  returned 
in  due  time  to  the  county  clerk;  third,  because  certain  interlinea- 
tions were  made  in  said  assessment  roll  in  July,  1887,  by  the  then 
county  treasurer,  which  interlineations  consisted  in  making  the 
dollar  mark  (|)  before  certain  figures,  and  in  writing  at  the  head 
of  certain  columns  of  the  assessment  roll  the  words,  "Dolls.,'' 
**Cents";  and,  fourth,  because  the  realty  embraced  in  said  assess- 
ment roll  was  imperfectly  described,  the  description  being  as  fol- 
lows:    "Six  i  sections."    It  should  be  stated,  in  this  connection, 
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that  Haley  was  assessed  in  the  aggregate,  for  the  year  1884,  the 
sura  of  $4,248.59,.  the  total  value  of  his  property,  as  shown  by  the 
assessment  roll,  being  about  |175,100,  of  which  amount  prop- 
erty of  the  value  of  |3,780  appears  to  have  been  realty  and  the 
residue  personalty.  This  tax,  by  the  addition  of  penalties  and 
<osts,  had  grown  to  be  |12,725.50  in  the  year  1888,  when  a  seizure 
of  property  to  collect  the  tax  was  made.  We  are  unable  to  as- 
certain from  the  allegations  of  the  complaint,  supplemented  by 
the  oral  statement  of  the  plaintiflTs  attorney,  that  the  validity  of 
the  tax  warrant  is  challenged  for  any  other  reasons  than  thone  last 
stated. . 

Each  of  the  grounds  thus  relied  upon  to  impeach  the  assessment, 
and  the  validity  of  the  warrant  under  which  the  alleged  wrongful 
seizure  was  made,  have  been  considered  by  the  supreme  court  of 
Colorado,  and  have  been  pronounced  insufficient  for  that  purpose. 
Thus,  in  Breeze  v.  Haley,  10  Colo.  5,  3  Pac.  913,  a  case  wherein 
Haley,  the  tax  debtor,  sought  to  restrain  the  collection  of  the  very 
taxes  which  are  involved  in  the  present  case,  because  of  allegt^ 
defects  in  the  assessment  roll,  it  was  held  that  the  failure  of  the 
assessor  to  complete  and  deliver  the  assessment  roll  to  the  county 
clerk  by  June  25,  1884,  as  directed  by  section  2856,  Gen.  St.  1S8:J, 
did  not  render  the  tax  invalid,  and  the  court  accordingly  declined 
to  enjoin  its  collection.  In  a  later  case  (Haley  v.  Elliott,  20  Colo. 
379,  38  Pac.  771),  wherein  Haley  seems  to  have  sued  in  replevin  to 
recover  certain  property  which  was  sold  under  the  same  tax  war- 
rant that  is  involved  in  this  case,  all  of  the  above-mentioned  de- 
fects in  the  assessment  roll  and  warrant,  which  are  relied  upon  as 
a  basis  for  a  recovery  in  the  case  at  bar,  were  considered  at  length 
in  two  opinions,  one  of  which  was  delivered  on  a  motion  for  a  re- 
hearing, and  the  conclusion  was  announced  that  none  of  the  al- 
leged defects  or  irregularities  complained  of  either  invalidated  the 
tax  or  rendered  the  tax  warrant  void.  The  court  held,  in  sub- 
stance, that  the  omission  of  the  dollar  mark  on  the  assessment  roll 
might  be  corrected  at  any  time  by  the  county  treasurer;  that  the 
defective  description  of  the  realty  was  likewise  subject  to  correc- 
tion at  any  time;  and  that,  even  though  uncorrected,  it  did  not 
affect  the  validity  of  the  warrant.  It  was  further  said,  after  a 
review  of  the  various  provisions  of  the  revenue  laws  of  the  state, 
that  they  had  been  specially  framed  so  as  to  prevent  such  objec- 
tions to  the  assessment,  as  were  then  and  now  raised,  from  having 
the  effect  of  rendering  a  tax  invalid  and  preventing  its  prompt  col- 
lection. While  it  is  true  that  the  defendant  cannot  avail  itself  of 
these  decisions  to  support  a  plea  of  res  judicata,  nevertheless,  as 
these  are  decisions  construing  a* statute  of  the  state,  they  are  bind- 
ing upon  this  court,  in  so  far  as  they  place  a  construction  upon 
the  local  statute,  and  determine  the  validity  of  acts  done  there- 
under. Moreover,  if  they  were  not  thus  binding  upon  the  federal 
courts,  we  should  have  little  difficulty,  we  apprehend,  in  reaching 
the  same  result  which  was  reached  by  the  supreme  court  of  the 
state.  Inasmuch,  then,  as  it  is  settled,  by  the  decisions  aforesaid, 
that  the  money  which  the  plaintiff  seeks  to  recover  was  collected 
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under  a  valid  tax  warrant,  and  was  thereafter  paid  over  to  the 
county,  no  ground  is  disclosed  by  the  record  upon  which  it  can 
be  recovered.  The  Haley  Live-Stock  Company,  to  whom  Haley  at- 
tempted to  transfer  the  cattle,  according  to  admissions  contained 
in  the  present  record,  did  not  become  a  body  corporate  until  some 
time  after  the  alleged  trespass  was  committed,  so  that  at  the  time 
when  the  cattle  were  seized  they  were  in  fact  Haley's  property, 
and  subject  to  be  taken  for  taxes  which  had  been  assessed  against 
him.  This  conclusion  was  reached  by  the  supreme  court  of  the 
United  States,  upoii  substantially  the  same  state  of  facts  that  is 
disclosed  by  the  present  record,  in  the  case  of  Wilson  v.  Haley 
live-Stock  Co.,  153  U.  S.  39,  45,  14  Sup.  Ct.  768.  It  results  from 
what  has  been  said  that  no  error  was  committed  of  which  the  plain- 
tiff below  is  entitled  to  complain,  and  the  judgment  of  the  circuit 
court  is  therefore  aflfirmed. 


(94  Fed.  .^03.) 

TEXAS  &  P.  RY.  CO.  v.  HARBY  et  ux. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     May  2,  1890.) 

No.  791. 

1.  Railroads— Death  of  Infant— Instruction— Care  ix  Stopping  Train. 

An  instruction,  in  an  action  against  a  railroad  for  causing  the  death  of 
an  infant,  after  stating  that  servants  operating  a  train  should  use  "such 
care  as  an  ordinarily  prudent  person  would  exercise  to  stop  the  train  in 
order  to  prevent  injury  to  the  party  on  the  trade,'*  was  qualified,  "without 
coming  to  a  period,  by  adding:  "And  in  this  behalf  the  care  and  cau- 
tion an  ordinarily  prudent  person  would  use  would  be  to  use  every  power 
within  their  abUity  and  means  to  stop  the  train,  in  order  that  injury  might 
not  be  inflicted  on  the  person  on  the  track;  and  if  they  fail  to  exercise 
this  care,  and  to  use  every  power  and  means  consistent  with  the  safety* 
of  themselves  in  their  position  on  the  train,  and  by  reason  of  their  failure 
to  exercise  such  care  and  caution  the  person  is  injured,  then  they  would  be 
liable  for  any  damage  sustained  or  loss  occasioned  by  reason  of  the  injury." 
Hdd  to  require  a  degree  of  care  higher  than  such  as  **ordinarily  prudent 
persons  would  exercise." 

2.  Instructions— CupE  of  Error. 

An  instruction,  in  an  action  against  a  railroad  for  causing  the  death  of 
an  infant,  which  states  that  it  is  the  duty  of  the  engineer  to  use  every 
means  within  his  ability  to  stop  the  train  in  order  that  no  injury  may  be 
inflicted  to  one  on  the  ti'ack,  and  that  a  failure  to  exercise  every  power 
and  means  consistent  with  the  safety  of  those  on  the  train  and  engine  to 
stop  the  train  will  render  them  liable  in  damages,  and  which  is  defective 
as  requiring  too  high  a  degree  of  care,  is  not  rendered  less  misleading  or 
cured  by  adding  that,  "In  this  respect  you  are  charged  that  a  reasonably 
prudent  and  cautious  person  would  have  used  all  the  efforts  in  his  power 
and  within  his  means  and  ability,  consistent  with  the  safety  of  those  ou 
the  train  and  engine,  to  stop  the  train,*'  and  by  conversely  stating  the 
matter,  saying,  "If,  however,  the  engineer,  after  discovering  the  peril  of  the 
child,  used  all  the  efforts  at  his  command,  consistent  with  the  safety  of 
those  on  the  engine  and  the  train,  to  stop  the  train,  and  avoid  the  injury,**^ 
etc.,  as  the  charge  clearly  limits  the  qualification  of  the  duty  to  use  all 
means,  etc.,  alone  by  the  terms  "consistent  with  the  safety  of  those  on  the 
•  engine  and  train." 
8.  Bahe— Question  for  Jury. 

Where  the  evidence  showed  .that  the  engineer,  on  a  descending  grade, 
did  not  discover  a  chUd  on  the  track  until  within  a  train's  length  of  him, 
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when  he  applied  the  air  brakes,  released  the  sand,  and  did  everything  to 
stop  the  train,  short  of  reversing  the  engine,  which  would  result  in  a 
wreck,  the  reiteration  of  language  in  the  instruction  tending  to  show  that 
in  the  coiut's  view  he  should  have  reversed  the  engin.»  was  erroneous, 
as  it  was  the  duty  of  the  jury  to  determine  from  the  evidence  wh:*ther  the 
care  of  the  engineer  was  such  as  a  prudent  man  would  have  used. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

This  was  an  action  brought  by  T.  H.  Ilarby  and  his  wife,  Maggie  Harby, 
against  the  Texas  &  Pacific  Railway  Company,  for  damages  resulting  from  the 
death  of  their  infant  child,  who  was  run  on  and  killed  by  a  train  of  the  rail- 
way company  on  a  bridge  across  the  Colorado  river  at  Colorado  City,  Tex« 
on  July  16,  1807.  The  child  was  3  years  and  11  months  of  age.  The  location 
of  the  bridge  is  west  and  a  few  hundred  yards  distant  from  the  station  at 
Colorado  City.  The  train  that  ran  on  the  child  was  a  freight  train,  composed 
of  15  cars  loaded  with  fat  cattle,  a  caboose,  and  the  engine,  and  was  080  fet?i 
long.  It  was  running  east,  at  the  rate  of  about  18  or  20  miles  an  hour,  when 
it  came  out  of  a  cut  and  around  a  curve  to  a  point  from  which  the  enginevr 
could  look  through  the  bridge  in  question,  distant  from  that  point  about  1,34M» 
feet  (the  witnesses  vary  slightly  as  to  the  distance).  From  that  point  the 
track  is  straight  to  and  through  the  bridge.  The  bridge  was  a  covered  Iron 
l)ridge,  21)0  feet  long,  with  trestlework  at  either  end  connected  with  th*» 
dump,  making  the  length  of  the  bridge  proper  and  trestlework  about  400  feet. 
The  1,300  feet  of  straight  track  immediately  west  of  the  bridge  over  which 
the  train  ran  just  before  running  on  the  child  is  on  a  down  grade  66  feet  to 
the  mile  towards  the  bridge.  The  course  of  this  track  is  approximately  duf 
east  and  west.  The  hour  when  the  injury  was  inflicted  was  6  p.  m.  No  onr 
saw  the  child  at  the  time  the  injury  was  received  except  the  engineer  and  the 
fireman. 

The  engineer,  called  for  the  defendant,  testified:  "I  was  on  No.  1  out  of 
Big  Springs.  It  was  a  stock  train,— fifteen  cars  of  fat  cattle;  and  coming  tt> 
the  top  of  Colorado  Hill  there  is  a  heavy  grade  there:  and  I  was  comln? 
down  the  hill  at  a  pretty  good  rate.  I  had  but  a  short  time  to  make  Lorraine 
station,  beyond  Colorado,  for  the  passenger  train.  Coming  to  the  salt  spur, 
which  is  perhaps  a  half  or  three-quarters  of  a  mile  from  Colorado,  I  eased  the 
train  up,  as  I  usually  do.  There  is  a  heavy  cut  and  a  sharp  curve  there,  and  I 
always  ease  the  train  up  so  that,  as  soon  as  we  get  out  of  the  cut,  we  can 
see  the  yard.  I  whistled  for  the  station  In  the  cut.  I  was  getting  out  of  the 
cut,  and  saw  no  train  In  the  yard,  and  I  released  my  air.  The  train  was  then 
reduced  down  to  twenty  miles  an  hour  at  that  point.  After  I  got  out  of  the 
cut  and  onto  the  straight  track  about  two  train  lengths  [from  the  bridge  the 
witness  doubtless  means],  I  called  for  signal  board.  We  have  a  practice  of 
whistling  four  times  for  the  board,  and  If  the  operator  has  any  orders  for 
you  h^  will  give  you  the  board.  I  was  watching  for  the  board,  and  then  cast 
my  eye  down  the  track  through  the  bridge.  I  noticed  some  object  on  the 
track,  evidently  in  the  shade  of  the  column  of  the  bridge.  At  that  time  the 
engine  was  within  a  train's  length  of  the  bridge.  Immediately  I  saw  the  ob- 
ject move.  I  put  on  the  emergency  air,  and  called  to  my  fireman,  and  he 
helped  me  open  the  sand  lever.  At  times  It  works  hard.  We  opened  the  sand 
lever,  and  both  streams  of  sand  were  running  on  the  rails.  I  passed  along 
down,  and  I  could  see  that  the  train  was  slowing  up,  but  it  was  going  at  such 
speed  that  it  was  Impossible  to  stop  there.  ♦  ♦  ♦  After  I  came  out  of  tlie 
curve,  it  was  about  a  train's  length  before  I  applied  the  air  again.  I  was 
within  about  a  train's  length  of  the  bridge.  I  didn't  notice  any  object  on  the 
bridge  until  I  had  moved  at  least  a  train  length.  The  train  was  fifteen  cars, 
engine,  and  caboose.  ♦  ♦  •  I  did  all  that  mortal  man  could  do  to  stop  that 
train.  I  gave  it  all  the  air  on  the  train  that  could  be  given,  and  gave  It  sand. 
We  do  not  use  hand  brakes  on  trains  when  the  air  is  working.  No.  sir:  I 
did  not  reverse  the  engine.  I  did  not  think  It  would  affect  it  any.  The  mo- 
mentum of  the  train  coming  down  that  hill  would  tear  the  engine  all  to 
pieces,  and  throw  her  rods,  and  endanger  the  lives  of  all  on  the  engine.  I 
was  just  about  a  train  length  from  the  bridge  when  I  first  saw  the  object. 
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I  could  not  have  stopped  that  engine  by  any  means  In  the  world  except  by 
wrecking  It.  The  curve  (the  one  coming  out  of  the  cut)  is  about  five  himdred 
feet  in  length.  ♦  •  ♦  I  put  on  the  air  the  first  time  on  the  upper  bridge,— 
the  bridge  near  two  miles  from  Colorado,— so  as  to  slow  it  down  gradually, 
as  I  always  do.  At  the  salt  spur  I  eased  the  train  down  so  I  could  make  the 
spot  in  the  yard  in  case  there  was  a  train  there.  The  air  was  released  when 
1  went  on  the  straight  track.  Just  where  I  went  on  the  straight  track  there 
is  a  little  hill  that  I  can  see  over,  and  see  the  yard.  I  could  see  there  was  no 
train  in  the  yard,  and  I  released  the  air.  I  could  not  see  through  the  bridge 
over  two  train  lengths.  I  have  been  going  through  that  bridge  fourteen  years. 
It  is  partly  of  wood  and  partly  of  iron.  It  is  a  truss  bridge.  Overhead,  the 
top  of  the  bridge  obstructs  your  view  from  the  board.  Nothing  obstructs  your 
view  from  the  floor  of  the  bridge  after  you  get  onto  the  straight  track.  I  looked 
in  the  yard  before  I  got  on  the  straight  track,  and  I  was  watching  for  the 
operator  to  give  me  a  signal  to  pass  through  without  stopping." 

The  conductor  of  the  train,  called  for  the  defendant,  testified:  *'It  is  some- 
thing like  three  or  four  hundred  yards  west  of  the  bridge  to  the  curve.  It  was 
on  the  straight  track  that  I  felt  the  air  applied.  I  do  not  know  just  how  far 
iny  caboose  was  from  the  curve,  but  I  was  on  the  straight  track  between  the 
bridge  and  the  curve.  The  first  application  of  air  was, before  we  got  into 
the  cut  The  caboose  brake  was  set,  and  the  brake  on  the  rear  car  was  set. 
I  did  this  in  order  that  the  engineer  would  not  have  to  waste  his  air  going 
down  hill.  If  it  became  necessary  to  stop,  he  would  have  air  enough.  This 
is  the  heaviest  grade  from  Clyde  to  Toyah.  I  have  been  running  over  this 
division  nine  years.  We  had  fifteen  cars,  an  engine,  and  a  caboose;  fifteen 
stock  cars,  besides  the  engine  and  caboose,  all  loaded  with  cattle.  Sixteen  loads 
is  the  capacity  of  the  engine.  They  hardly  ever  put  over  fourteen  cars  of 
stock.  They  do  not  want  fifteen  cars  if  they  can  get  less.  That  is  a  full 
train  of  stock.  I  do  not  know  of  anything  else  the  engineer  could  have  done 
to  stop  the  train.  I  do  not  know  whether  he  reversed  the  engine  or  not. 
It  is  my  opinion  he  did  not.  He  could  have  done  so,  but  it  would  have  been 
«»xtremely  dangerous.  An  engine  often  strips  itself,  and  tears  up  the  ties; 
and  it  would  be  extremely  dangerous  to  reverse  an  engine  on  a  bridge.  You 
<«nnot  get  an  engineer  to  do  it.  On  this  occasion  I  do  not  think  the  train 
<'ould  have  been  stopped  before  it  went  through  the  bridge,  caboose  and  all. 
I  do  not  believe  it  could  have  been  stopped  west  of  the  river." 

The  fireman  testified,  in  substance,  tliat  just  before  coming  to  the  bridge  in 
<luestlon  he  was  down  on  the  deck  of  the  engine,  breaking  coal;  that  just  as 
the  engine  got  to  the  bridge  he  started  to  get  up  on  the  seat  box;  that  in  going 
into  town  he  always  got  up  on  the  seat  box,  and  rang  the  bell  going  through 
town;  that  it  was  for  this  purpose  that  he  was  going  to  get  on  the  seat  box 
Just  as  they  were  starting  on  the  bridge;  that,  just  as  he  started  to  get  up,  he 
wiw  the  child,  and  he  then  helped  the  engineer  to  open  the  saud  lever;  that 
the  sand  lever  was  opened  just  l)efore  the  engine  got  onto  the  Iron  part  of 
the  bridge;  that  the  engineer  had  applied  the  air  just  before  they  got  to  the 
l>ridge. 

J.  K.  Duke,  called  for  the  plaintifl',  testified  in  substance:  "I  am  a  drafts- 
man, and  civil  engineer,  and  trainman.  I  have  been  in  the  motive  railway 
train  service.  I  am  familiar  with  the  operation  of  Westinghouse  air  brakes. 
I  have  had  a  little  over  four  yejys*  exi}erience  as  a  trainman;  three  years  with 
the  Rock  Island,  at  Ft.  Worth.  I  became  familiar  with  the  running  of  trains. 
I  never  run  a  train;  that  is  the  train  master's  duty,— train  dispatcher's.  I  am 
familiar  with  the  handling  of  air  brakes  or  set  or  hand  brakes.  I  am  familiar 
with  the  appliances  In  use  on  trains  to  stop  them  or  check  their  speed.  The 
ordinary  means  for  stopping  trains  or  checking  their  speed  are  air  brakes  and 
hand  brakes.  There  is  no  other  method  that  I  know  of  by  which  the  engineer 
«tops  his  train.  Reversing  an  engine  means  to  reverse  the  direction  in  which 
it  is  going,  and  start  the  wheels  back  the  other  way.  That  is  used  sometimes, 
but  hardly  ever.  If  you  should  run  into  an  open  bridge,  or  something  of  that 
kind,  and  it  became  necessary  to  stop  suddenly,  they  genei-ally  use  that  means. 
The  method  used  principally  is  to  apply  the  brakes  and  drop  sand  on  the 
rails.  *  •  *  The  purpose  of  dropping  sand  on  the  rails  is  to  keep  the 
^%rheel8  from  slipping.    That  sand  is  controlled  by  the  engineer.    He  has  a  lever 
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running  into  the  engine  by  which  he  can  drop  sand  onto  the  rails,  and  then 
cut  it  off  again.  The  air  bralves  are  operated  by  the  engineer.  He  operates 
the  air  braises  just  as  he  does  his  engine.  When  it  is  necessary,  he  pots  od 
air  to  slow  up  or  stop  the  train.  When  he  gets  slowed  up  enough,  he  rele&ses 
it.  I  mean  the  engine  man  does  this.  He  sets  the  air,  and  that  sets  all  tbo 
bralies  on  the  train  that  have  air.  He  can  set  it  at  different  pressure.  He  can 
set  readily,  and  as  heavy  as  he  wants  to.  In  an  emergency  he  puts  It  on  with 
full  force,  and  stops  as  quick  as  he  can.  A  train  running  twenty-five  or  thirty 
miles  an  hour  ought  to  be  stopped  on  an  ordinary  road  in  from  three  to  six 
hundred  feet  If  the  grade  was  very  heavy,  it  might  cut  some  figure.  If  it 
was  an  incline  like  Pike's  Peak.  It  could  cut  considerable  figure.  If  the 
grade  is  slight,  I  should  not  think  it  would  cut  much  figure.  ♦  ♦  •  A  train 
running  fifteen  miles  an  hour,  equipped  with  air  brakes,  the  track  sanded,  and 
the  engine  reversed,  with  fifteen  loaded  cars,  ought  to  be  stopped  in  a  tr&in'» 
length.  ♦  ♦  ♦  I  am  not  familiar  with  the  railroad  .bridge  across  the  Colo- 
rado river.  I  have  passed  over  it.  I  do  not  think  it  would  be  po88ible  for  a 
train  running  fifteen  miles  an  hour  to  run  twelve  himdred  or  fifteen  hundred 
feet  with  the  air  brakes  set  and  the  engine  reversed.  I  do  not  think  it  wonld 
go  that  far.  That  is  over  a  quarter  of  a  mile.  In  my  ophiion,  a  train  goin^ 
fifteen  miles  an  hour,  with  fifteen  loads,  equipped  with  air  brakes,  ought  to  be 
stopped  in  seven  or  eight  hundred  feet.  Just  a  slight  grade  would  not  cut 
much  figure.  Of  course,  it  would  cut  some  figure;  but,  if  it  was  a  slight  grade, 
it  would  not  cut  much.  If  you  had  only  fifty  per  cent,  of  air,  it  would  not 
make  much  difference.  Some  roads,  if  they  have  fifty  per  cent  air,  they  leave 
the  entire  control  of  the  train  to  the  air.  A  train  is  not  properly  equipped 
unless  it  has  air  brakes." 

It  is  not  necessary  to  further  quote  or  siunmarlze  the  testimony.  After  the 
evidence  had  closed,  the  defendant  requested  the  court  to  charge  the  Jury  n» 
follows:  "The  court  instructs  the  jury  that  the  plaintiffs  have  failed  to  show 
a  right  to  recover  in  this  case,  and  you  are  instructed  to  return  a  verdict  for 
the  defendant.**  This  request  the  court  refused,  and  to  this  action  of  the 
court  *'tlie  defendant  excepted,  for  the  reason  that  the  plaintiffs  have  not 
shown  that  the  engineer  in  charge  of  the  train  which  hurt  the  child  failed  to 
do  everything  In  his  power,  consistent  with  the  safety  of  his  train  and  the  crew 
on  it  to  stop  the  train  after  he  saw  the  child."  Whereupon  the  court  charged 
the  jury,  among  other  things,  as  appears  in  the  assignment  of  errors,  which, 
as  far  as  it  Is  nepessary  to  notice,  Is  as  follows:  **Flrst  The  court  erred  In 
refusing  to  give  the  following  charge,  which  was  requested  by  the  defendant: 
The  court  instructs  the  jury  that  the  plaintiffs  have  failed  to  shoT^  a  right  to 
recover  In  this  case,  and  you  are  instructed  to  return  a  verdict  for  the  defend- 
ant' Second.  The  court  erred  In  charging  the  jury  as  follows:  *Whlle  the 
railroad  company  has  the  right  to  use  this  track  in  the  prosecution  of  its  bosi- 
ness  as  a  common  carrier  of  freight  and  passengers,  and  has  a  right  to  move 
its  trains  over  Its  track  and  bridges,  yet,  at  the  same  time,  when  anybody  i» 
upon  the  track,  eltlier  man  or  child,  and  such  person  is  in  a  perfious  position, 
and  this  i^rllous  position  is  discovered  by  the  servants  of  the  railway  com- 
pany operating  the  train,  these  servants  operating  the  train  must  use  such 
care  and  caution  as  an  ordinarily  prudent  person  would  exercise  to  stop  the 
train  in  onier  to  prevent  injury  to  the  party  i^on  the  track;  and  In  this  behalf 
the  care  and  caution  an  ordinarily  prudent  person  would  use  would  be  to  n»«- 
every  power  within  their  ability  and  means  to  stop  the  train  in  order  that 
Injury  might  not  be  infilcted  on  the  person  on  the  track;  and  if  they  fail  to 
exercise  this  care,  and  to  use  every  power  and  means  consistent  with  the  safety 
of  themselves  In  their  position  on  the  train,  and  by  reason  of  the  failun* 
to  exercise  such  care  and  caution  the  person  Is  injured,  then  they  would  he 
liable  for  any  damages  sustained  or  loss  occasioned  by  reason  of  the  injury. 
In  this  case  you  are  charged  that  If  the  engineer  who  was  operating  the  en- 
gine discovered  plaintiffs'  child  upon  the  bridge,  then  it  was  his  duty  to  use 
such  care  to  prevent  injury  to  the  child  as  a  reasonably  prudejit  and  cautioos 
person  would  have  used  under  similar  clrciunstances;  and  in  this  re«q>ect  yon 
are  charged  that  a  reasonably  prudent  and  cautious  person  would  have  used 
all  the  efforts  in  his  power  and  witliln  his  means  and  ability,  consistent  with 
the  safety  of  those  on  the  train  and  engine,  to  stop  the  train,  and  avoid  injur>- 
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to  the  child;  and  if,  knowing  of  the  peril  of  the  child,  the  engineer  failed  to 
use  such  means  to  avoid  the  threatened  danger,  then  he  was  guilty  of  negli- 
gence directly  causing  such  injury  to  the  child,  which  resulted  in  its  death, 
and  the  defendant  company  would  be  liable.  If,  however,  the  engineer,  after 
discovering  the  peril  of  the  child,  used  all  the  efforts  in  his  power,  and  all  the 
means  at  his  command,  consistent  with  the  safety  of  those  on  the  engine  and 
train,  to  stop  the  train,  and  avoid  the  injury,  then  the  engineer  was  not 
guilty  of  negligence,  and  ymir  verdict  should  be  for  the  defendant.  You  should 
take  into  consideration  all  the  evidence  introduced  in  all  its  phases,  and  at- 
tempt to  ascertain  from  that  evidlnce  and  surrounding  circumstances  whether 
or  not  the  engineer,  after  discovering  the  peril  of  the  child,  could  have,  by  the 
use  of  the  means  within  his  power,  stopped  his  engine  before  inflicting  injury 
on  the  child.  That  is  the  question  you  are  called  on  to  determine  from  the 
evidence  before  you.  If  you  And  that  he  could  have  stopped  the  train  by  the 
exercise  of  such  care  as  I  have  indicated  to  you,  and  that  he  failed  to  do  so, 
and  by  reason  of  his  failure  and  neglect  to  do  so  this  child  was  killed,  then  it 
would  be  your  duty  to  find  for  the  plaintiffs;  but,  if  he  could  not  have  stopped 
the  train  by  the  exercise  of  the  power  and  means  at  his  command,  it  will  be 
your  duty  to  find  for  defendant.* "  To  this  portion  of  the  charge,  when  given, 
the  defendant  duly  excepted  "because  it  is  conflicting,  and  calculated  to  con- 
fuse the  jury.  It,  in  one  part  of  it,  makes  the  defendant  liable  if  the  perilous 
position  of  the  child  was  discovered  by  the  servants  of  defendant  operating  the 
train,  and  requires  of  them  care  and  prudence,  etc.  There  is  no  evidence  that 
any  servant  but  the  engineer  saw  the  child,  who  had  any  power  to  in  any 
way  control  the  train.  It  determines  what  a  prudent  man  would  do  under 
the  circumstances,  instead  of  leaving  that  to  the  jury.  In  one  part  it  charges 
that  the  engineer  should  do  anything  in  his  power,  consistent  with  the  safety 
of  the  crew,  and  does  not  leave  him  the  right  to  act  with  reference  to  the 
.  safety  of  the  train  and  freight;  and,  in  event  the  servants  were  guilty  of  neg- 
lect as  defined,  they  would  be  liable.  In  another  part  of  the  charge  It  Is  made 
the  duty  of  the  engineer  to  stop  the  train.  If  he  could  do  so  with  the  means  at 
his  command,  without  limiting  this  duty  to  the  safety  of  the  train  and  crew." 

T.  J.  Freeman  and  R.  L.  Stennis,  for  i)laintiff  in  error. 
Before  PARDEE,  McCOK\nCK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

After  hearing  the  evidence,  the  court  below  practically  withdrew 
from  the  jury  all  the  issues  but  that  of  discovered  peril,  submitting 
only  the  question,  did  the  engineer  in  charge  of  the  engine  which  hit 
the  child  use  proper  care  to  prevent  injuring  it,  after  he  discovered 
its  peril?  and  the  question  of  damages.  The  jury  found  for  the 
plaintiffs  the  sum  of  |750.  We  notice  only  the  second  of  the  errors 
assigned,  because  the  view  we  have  taken  of  it  renders  it  necessary 
to  reverse  the  judgment  below,  and  on  another  trial  the  evidence 
may  be  materially  different.  In  that  portion  of  the  charge  given 
by  the  court  to  which  the  defendant  excepted,  and  on  which  it  has  as- 
signed error,  the  trial  judge,  in  stating  the  general  rule,  said : 

"When  anybody  is  upon  the  track,  either  man  or  child,  and  such  person  is 
in  a  perUous  position,  and  this  perilous  position  is  discovered  by  the  servants 
of  the  railway  company  operating  the  train,  these  servants  operating  the 
train  most  use  such  care  and  caution  as  an  ordinarily  prudent  person  would 
exercise  to  stop  the  train  in  order  to  prevent  injury  to  the  party  on  the  track.*' 

Thus  far  the  rule  is  stated  with  suflBcient  accuracy,  but,  without 
coming  to  a  full  stop,  the  trial  judge  proceeded  to  qualify  it  by  add- 
ing: 
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"And  in  this  behalf  the  care  and  caution  an  ordinarily  prudent  person  wonlif 
use  would  be  to  use  every  power  within  their  ability  and  means  to  stop  the 
train  hi  order  that  injury  might  not  be  inflicted  on  the  person  on  the  tnw*: 
and  if  they  fall  to  exercise  this  care,  and  to  use  every  power  and  means  con- 
sistent with  the  safety  of  themselves  In  their  position  on  the  train,  and  br 
reason  of  the  failure  to  exercise  such  care  and  caution  the  person  is  Injured, 
then  they  would  be  liable  for  any  damage  sustained  or  loss  occasioned  by  rea- 
son of  the  injury." 

Thus  qualified,  the  rule  requires  the  use  of  a  degree  of  care  mnch 
beyond  **such  as  ordinarily  prudent  persons  would  exercise,"  even  the 
utmost  care  that  the  most  prudent  persons  would  or  could  use.  Bach 
a  high  decree  of  care  is  not  and  cannot  be  exacted  under  such  circum- 
stances of  corporations  or  of  natural  persons,  because  it  could  not 
be  met  in  the  operating  of  the  character  and  amount  of  machinery 
used  and  necessary  to  be  used  in  railroad  transportation.  As  was 
said  by  the  circuit  court  of  appeals  for  the  Eighth  circuit,  we  have  no 
question  that  the  trial  court  had  in  mind  the  true  rule  applicable  to 
the  situation,  but,  unfortunately,  the  form  in  which  the  instruction 
was  given  would  not  convey  the  proper  meaning  to  a  jury  composed 
of  men  unskilled  in  legal  phraseology.  Manufacturing  Co.  v.  John- 
son, 32  C.  C.  A.  309,  89  Fed.  677.  The  trial  court  probably  had  in 
mind  this  language,  used  by  the  supreme  court  of  Texas  in  a  some- 
what similar  case: 

"If  defendant,  through  the  parties  in  charge  of  the  engine,  knew  of  Breadow's 
peril  in  time  to  have  avoided  same,  such  knowledge  Imposed  upon  It  the  new 
duty  of  using  every  means  then  within  Its  power,  consistent  with  the  safety 
of  the  engine,  to  avoid  running  him  down,  and  a  failure  so  to  do  would  render 
it  liable,  notwithstanding  he  may  have  been  guilty  of  contributory  negligence 
in  being  exposed  to  the  peril.  This  new  duty  and  liability  for  Its  breach  is 
Imposed,  upon  principles  of  humanity  and  public  policy,  to  prevent  what  would 
otherwise  be,  as  far  as  civil  liability  Is  concerned,  the  licensed  destruction  of 
persons  negligently  exposing  themselves  to  peril.**  Railway  Co.  v. '  Breadow. 
90  Tex.  26,  36  S.  W.  410. 

It  is  to  be  considered  that  the  language  just  quoted  is  not  addressed 
as  an  instruction  to  a  jury,  but  to  trial  judges  and  the  legal  profes- 
sion. It  is  to  be  observed,  also,  that  the  using  of  "every  means  then 
within  the  power  of  the  servants  of  the  defendant''  is  subject  to  the 
qualification  embraced  in  the  further  language,  "consistent  with  the 
safety  of  the  engine.''  In  that  case  it  was  the  running  of  an  engine 
alone  which  inflicted  the  injury,  and  the  words  "consistent  with  the 
safety  of  the  engine,"  in  their  application  to  this  ciase,  are  equivalent 
to  the  words  "consistent  with  the  safety  of  the  train,"  if  these  are 
underetood  to  embrace  the  engine,  the  cars,  the  amount  and  character 
of  freight,  and  the  persons  on  the  train.  The  analogous  qualification 
actually  given  in  this  case  in  the  statement  of  the  general  proposition 
is,  "consistent  with  the  safety  of  themselves  in  their  position  on  the 
train." 

The  defect  which  we  are  attempting  to  point  out  was  not  cured  or 
rendered  less  misleading  and  hurtful  when  the  judge  came  to  apply 
his  general  proposition  to  the  case  the  jury  were  considering.  Imme- 
diately, in  the  same  brief  paragraph,  without  the  interposition  of  a 
full  stop,  the  language  is  repeated: 
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"And  in  this  respect  you  are  charged  that  a  reasonably  prudent  and  cautious 
person  would  have  used  all  the  efforts  in  his  power  and  within  his  means  and 
ability,  consistent  with  the  safety  of  those  on  the  train  and  engine,  to  stop  the 
train." 

Then,  in  the  next  sentence,  stating  the  matter  conversely,  the  judge 
says: 

**If,  however,  the  engineer,  after  discovering  the  peril  of  the  child,  used 
aU  the  efforts  in  his  power,  and  all  the  means  at  his  command,  consistent  with 
the  safety  of  those  on  the  engine  and  train,  to  stop  the  train,  and  avoid  the 
Injury,"  etc, 

— Still  clearly  limiting  the  qualification  of  the  duty  to  use  all  the 
means,  etc.,  alone  by  the  terms,  "consistent  with  the  safety  of  those 
on  the  engine  and  train."  Then,  further  on,  in  concluding  the  charge 
on  this  subject,  the  judge  said: 

"If  you  find  that  he  could  have  stopped  the  train  by  the  exercise  of  such  care 
as  I  have  indicated  to  you,  and  that  he  failed  to  do  so,  and  by  reason  of  his 
failure  and  neglect  to  do  so  this  child  was  kiUed,  then  it  would  be  your  duty 
to  find  for  the  plaintiffs;  but,  if  he 'could  not  have  stopped  the  train  by  the 
•  exercise  of  the  power  and  means  at  his  command,  it  wiU  be  your  duty  to  find 
for  defendant." 

In  the  opinion  of  the  supreme  court  of  Texas  from  which  we  have 
quoted  it  is  said: 

**The  principle  [of  humanity],  however,  has  no  application  in  the  absence  of 
actual  knowledge  on  the  part  of  the  person  inflicting  the  injury  of  the  peril 
of  the  party  injured  in  time  to  avoid  the  injury  by  the  use  of  the  means  and 
agencies  then  at  hand.  If  he  had  no  such  knowledge,  the  new  duty  was  not 
imposed,  though  it  be  clear  that  by  the  exercise  of  reasonable  care  he  might 
have  acquired  the  same.  The  burden  of  proof  was  upon  the  plaintiff  in  this 
case,  in  order  to  recover  for  a  breach  of  such  new  duty,  to  establish,  not  that 
the  employes  might,  by  the  exercise  of  reasonable  care,  have  acquired  such 
knowledge,  but  that  they  actuaUy  possessed  it." 

In  this  case  there  is  an  utter  absence  of  proof  that  the  engineer 
saw  the  child  until  the  engine  was  within  a  train's  length  of  the 
bridge,  or  that  the  fireman  saw  it  until  just  as  the  engine  got  to  the 
bridge,  or  that  any  other  servant  of  the  company  saw  it  before  it  re- 
ceived the  fatal  injury.  There  is  no  evidence  tending  to  show  that 
the  brakes  and  sand  were  not  applied  to  the  utmost  as  soon  as  the 
child's  presence  on  the  track  was  discovered.  On  the  contrary,  the 
proof  is  all  one  way,  and  conclusive,  that  both  of  these  means  were 
used  as  promptly  and  eflSciently  as  was  possible.  The  engine  was 
not  reversed.  There  was  no  dispute  or  room  for  question  about  what 
was  done  and  what  was  not  done.  The  very  substance  of  the  issue 
was,  not  what  was  done  or  what  was  not  done,  but  whether  what  was 
done  was  the  use  of  such  care  and  caution  as  an  ordinarily  prudent 
person  would  exercise  to  stop  the  train  in  order  to  prevent  the  injury 
to  the  party  on  the  track.  That  is  not  a  question  of  law,  otherwise 
the  trial  judge  would  not  have  submitted  it  to  the  jury.  Further 
than  this,  tl\^ere  is  no  proof  tending  to  show  that  the  engineer  could 
have  done  anything  more  than  he  did  do,  except  to  reverse  his  engine. 
It  is  doubtless  true  that  a  competent  engineer  in  charge  of  such  an 
engine,  pulling  such  a  train,  at  such  a  place,  and  exercising  the  care 
and  caution  of  an  ordinarily  prudent  person,  would  have  used  every 
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])ower  within  his  ability  and  means  to  stop  the  train,  consist^it,  in 
his  judgment,  with  the  safety  of  those  on  the  engine  and  on  the  train, 
and  of  the  train  and  its  freight.  From  necessity,  it  was,  and  must 
ever  be,  a  question  for  enlightened  judgment  in  the  very  emergent 
time,  '*What  means  of  those  within  my  reach  can  I  use  that  are  c<mi- 
sistent  with  my  own  safety,"  the  safety  of  other  persons  on  the  engine 
and  train,  and  the  safety  of  the  train  itself  and  its  freight?  It  is 
true  that  the  judgment  of  the  jury  is  the  final  arbiter,  and  in  particu- 
lar cases  it  may  be  true  that  the  defendant  is  liable  for  an  error  in 
judgment  of  its  servant  engineer.  The  engineer  says  tliat,  having 
in  view  the  grade  of  the  track,  the  weight  of  the  train,  its  speed,  its 
proximity  to  the  bridge  and  to  the  child  on  the  track,  his  judgment 
was  that  to  reverse  the  engine  would  not  affect  the  speed  of  the  train 
or  the  safety  of  the  child,  but  that  it  would  tear  the  engine  all  to 
pieces,  throw  her  rods,  and  endanger  the  lives  of  all  on  the  train,  and 
that  he  could  not  stop  the  engine  by  any  means  in  the  world  except 
by  wrecking  it.  It  cannot  be  the  law  that  the  defendant  or  its  serv- 
ants are  in  duty  bound  to  use  means  that  will  cause  them  to  incur 
such  extreme  hazards  on  the  barest  possibility  of  being  thereby  able 
to  prevent  running  onto  a  person,  even  a  tender  infant,  whose  pres- 
ence on  the  track  was  not  to  have  been  expected,  and  was  not  dis- 
covered until  the  case  presented  the  dire  alternative  of  a  fatal  injury 
to  the  child  or  the  most  serious  injury  to  the  train  and  those  thereon. 
We  are  not  able  to  believe  that  the  jury  would  or  could  have  found 
as  a  fact  that  a  competent  engineer,  using  the  care  and  caution 
of  an  ordinarily  prudent  person,  would  have  reversed  his  engine  under 
the  circumstances  and  conditions  shown  by  the  proof;  or  that,  if  he 
had  done  so,  the  injury  to  the  child  would  have  been  thereby  prevent- 
ed, if  they  had  not  been  misled  by  the  charge  of  the  court,  or  by  their 
misunderstanding  of  his  charge,  into  accepting  it  as  matter  of  law, 
binding  on  their  consciences  as  sworn  jurors,  to  find  for  the  plain- 
tiffs because  the  engineer  did  not  reverse  his  engine  The  tone  of 
the  instructions,  and  the  reiteration  of  the  definition  of  that  care 
which  a  person  of  ordinary  prudence  would  use,  seems  to  us^ — as  we 
think  it  must  have  appeared  to  the  jury — to  express  that  the  judge's 
view  of  the  law  was  that  the  engineer  should  have  reversed  his  en- 
gine. We  are  far  from  deeming  it  our  duty  to  limit  the  sound  dis- 
cretion of  the  trial  judge  in  using  large  freedom  in  discussing  the 
testimony  in  his  charge  to  the  jury.  It  is  both  his  privilege  and  his 
duty  to  do  so.  But  he  should  at  the  same  time  take  care  to  inform 
them  that  his  suggestions  are  not  binding  on  them  as  matter  of  law; 
that,  however  high  may  be  their  regard  for  his  views  of  the  evidence 
in  a  case  like  this,  it  is  their  duty,  and  not  his,  to  determine  from  all 
the  facts  admitted  or  established  by  proof  whether  the  care  and  cau- 
tion shown  to  have  been  used  was  up  to  that  measure  which,  in  their 
judgment,  a  person  of  competent  skill  and  of  ordinary  caution  and 
prudence,  placed  in  the  engineer's  position,  would  have  exercised. 
For  the  error  in  the  charge  of  the  court  below,  the  judgment  must  be 
reversed,  and  the  case  is  remanded  to  the  circuit  court,  with  instruc- 
tions to  ^rant  a  new  triaL 
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m  Fed.  321.) 

GABKBR  et  al.  v.  TRUMBULL. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit.     April  3,  1899.) 

No.  1,123. 

t.  Railroads— Cake  Required  as  to  Person  on  Track. 

When,  for  a  considerable  period,  numerous  persons  have  been  accus- 
tomed to  walk  across  or  along  a  railroad  track  between  given  points,  those 
in  charge  of  passing'  trains  are  required  to  take  notice  of  such  fact,  and  to 
use  reasonable  precautions  to  prevent  injury  to  persons  whose  probable 
presence  on  the  track  should  be  anticipated. 

SL  Same— Injury  to  Child— Contributory  Neomoenck  op  Parents. 

Where  the  father  of  a  child  two  years  of  age  was  absent  from  home,  and 
the  mother  had  gone  to  a  neighbor's,  a  short  distance  away,  leaving  the 
child,  with  older  children,  at  play  in  the  yard,  where  a  neighbor  was  also 
at  work,  and  the  child  escaped,  unobserved,  and  went  upon  a  railroad 
track  some  250  feet  from  the  house,  and  was  run  over  and  killed  by  a 
passing  train,  it  cannot  be  held,  as  a  matter  of  law,  that  the  parents  were 
guilty  of  contributory  negligence,  but  the  question  is  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

John  A.  Gordon  (A.  P.  Anderson,  on  the  brief),  for  plaintiffs  in 
error. 
Tjson  S.  Dines  and  E.  E.  Whitted,  for  defendant  in  error. 

Before  C^VLDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge.  This  suit  was  brought  by  W.  A.  Gamer 
and  Etta  Garner,  the  plaintiffs  in  error,  against  Frank  Trumbull,  as 
receiver  of  the  Union  Pacific,  Denver  &  Gulf  Railway  Company,  the 
defendant  in  error,  to  recover  damages  on  account  of  the  death  of 
their  minor  child,  John  C.  Garner,  who  was  run  over  and  killed  by 
a  train  which  was  being  operated  at  the  time  for  and  in  behalf  of  the 
receiver.  'Rie  accident  occurred  in  Las  Animas  county,  Colo.,  about 
three  miles  from  the  city  of  Trinidad,  and  between  that  city  and  a 
town  called  "El  Moro."  In  the  immediate  vicinity  of  the  place  where 
the  accident  occurred  was  a  small  settlement  called  "Chilili."  The 
train  which  ran  over  the  child  was  a  coal  train,  consisting  of  a  loco- 
motive, seven  empty  cars,  and  a  caboose.  The  complaint  alleged, 
in  substance,  and  there  was  evidence  tending  to  show,  that  the 
parents  of  the  child,  who  was  about  two  years  old,  lived  in  a  house 

^  which  was  about  256  feet  from  the  track  of  the  Union  Pacific,  Denver 
&  Gulf  Railw^ay  Company;  that,  during  the  temporary  absence  of 
the  child's  mother  (she  having  gone  on  an  errand  to  the  house  of  her 
sister,  who  lived  about  a  quarter  of  a  mile  distant),  the  child  strayed 
away  from  home  and  from  the  custody  of  those  in  whose  charge  it 
had  been  left,  and  got  on  the  railroad  track,  where  it  was  run  over 
and  killed;  that  at  the  place  where  the  accident  occurred  the  track 
was  perfectly  straight,  so  that  the  child  might  have  been  seen  from 
the  direction  in  which  the  train  approached  for  a  distance  of  over 
600  yards,  the  atmosphere  being  very  clear;    and  that  the  track 

at  that  place,  and  for  a  considerable  distance  in  either  direction 
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therefrom,  had  been  used  for  a  long  time  by  the  people  and  villagers, 
who  lived  in  considerable  numbers  along  the  right  of  way  and  on 
both  sides  thereof,  as  a  footpath  for  the  purpose  of  going  to  and  from 
the  city  of  Trinidad,  and  to  and  from  their  work,  and  to  and  from 
each  others'  houses,  either  on  business  or  as  visitors.  At  the  con- 
clusion of  the  plaintiffs'  evidence,  and  without  the  production  of  any 
evidence  on  the  part  of  the  defendant,  the  court  directed  a  verdict 
in  favor  of  the  defendant,  which  is  the  error  complained  of.  This 
instruction  was  doubtless  given  on  the  theory  that  the  child  was  a 
trespasser  on  the  track  of  the  railway  company;  that  the  engineer 
of  the  train,  and  other  train  operatives,  on  that  account,  owed  the 
child  no  duty  until  they  saw  it;  and  that  they  were  under  no  obliga- 
tion to  anticipate  its  presence  on  the  track,  or  to  be  on  the  lookout 
either  for  it  or  other  persons  at  the  place  where  it  was  run  over  and 
killed.  There  are  some  adjudged  cases  which  doubtless  support  such 
a  view,  but  we  are  persuaded  that  it  is  not  a  correct  rule,  as  applied 
to  those  portions  of  a  railroad  track  which  many  people  have  been 
in  the  habit  of  using  as  a  footpath  for  a  considerable  period,  without 
objection  on  the  part  of  the  railway  company,  although  without  any 
express  license  to  do  so.  Train  operatives  ought  to  be  required  to 
take  notice  of  such  usages  and  of  conditions  which  actually  exist, 
and  to  regulate  their  actions  accordingly.  A  proper  regard  for  the 
safety  of  persons  and  property  intrusted  to  their  charge,  and  for 
human  life  in  general,  should  impel  them  to  do  so.  When,  therefore, 
for  a  considerable  period,  numerous  persons  have  been  accustomed 
to  walk  across  a  railroad  track  or  along  a  railroad  track  between 
given  points,  either  for  business  or  pleasure,  railroad  engineers  should 
take  notice  of  such  practice,  and,  when  approaching  such  places, 
should  be  required  to  exercise  reasonable  precautions  to  prevent - 
injuring  them.  Knowing  the  usage  which  prevails,  they  may  reason- 
ably be  required  to  anticipate  the  probable  presence  of  persons  on  or 
near  the  track  at  such  places,  and  to  be  on  the  lookout  when  their 
attention  is  not  directed  to  the  performance  of  their  other  duties.  The 
natural  impulses  of  a  person  who  has  a  proper  regard  for  the  welfare 
of  others  would  prompt  him  to  thus  act.  In  the  case  of  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Washington,  4  U.  S.  App.  121,  127,  129,  1  C.  C.  A. 
286,  and  49  Fed.  347,  this  court  applied  the  same  doctrine,  in  sub- 
.  stance,  to  a  case  where  stock  had  been  killed  on  a  railroad  track  ;• 
holding  that  in  a  country  where  great  numbers  of  cattle  ran  at  large, 
and  the  owners  thereof  were  not  bound  to  fence  them  in,  nor  railway 
companies  to  fence  their  tracks,  railroad  engineers  were  required  to 
take  notice  of  existing  conditions,  and  exercise  ordinary  care  to  dis- 
cover stock  which  might  be  on  the  track,  and  that  they  were  justly 
chargeable  with  negligence  for  failing  to  do  so.  This  rule  is  en- 
forced in  the  state  of  Colorado;  that  is  to  say,  it  is  held  that  when 
cattle  are  allowed  to  roam  at  large,  and  railroads  do  not  fence  their 
tracks,  railroad  engineers  are  bound  to  anticipate  that  cattle  may 
stray  on  the  track,  and  to  keep  a  lookout  for  stock,  and  that  rail- 
road companies  may  be  held  liable  to  the  owners  of  stock  for  a 
failure  to  exercise  ordinary  care  in  this  respect.  Bailway  Co.  y. 
Henderson,  10  Colo.  1,  13  Pac.  910;    Railway  Co.  v.  Patterson,  4 
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Colo.  App.  675,  577,  36  Pac.  913.  In  Cahill  v.  Railway  Co.,  46  U.  S. 
App.  85-89,  20  C.  C.  A.  186,  and  74  Fed.  287,  the  court  said  "that  in 
places  on  railroad  tracks  where  people  are  accustomed  to  come  and 
go  frequently  in  considerable  numbers,  and  where,  by  reason  of  such 
cnstom,  their  presence  upon  the  track  is  probable  and  ought  to  be 
anticipated,  those  in  charge  of  pai-sing  trains  must  use  reasonable 
precautions  to  avoid  injury,  even  to  those  who,  in  a  strict  sense, 
might  be  called  trespassers."  And  in  the  case  of  Felton  v.  Aubrey, 
43  U.  a  App.  278-296,  20  C.  C.  A.  445,  and  74  Fed.  359,  the  court  of 
appeals  for  the  Sixth  circuit  said  that  if  a  railroad  company  **has 
permitted  the  public  for  a  long  period  of  time  habitually  and  openly 
to  cross  its  track  at  a  particular  place,  or  use  the  track  as  a  pathway 
between  particular  localities,  it  cannot  say  that  it  was  not  bound  to 
anticipate  the  presence  of  such  persons  on  its  track,  and  was  there- 
fore not  under  obligation  to  operate  its  trains  with  any  regard  to  the 
safety  of  those  there  by  its  license."  In  other  jurisdictions  the  prin- 
ciple has  also  been  enunciated  that  where  a  practice  has  become  com- 
mon of  crossing  a  railroad  track  at  a  certain  place,  or  using  it  as 
a  pathway  between  certain  localities,  and  such  practice  has  grown  up 
with  the  implied  sanction  of  the  railroad  company,  a  duty  is  imposed 
upon  its  trainmen  to  anticipate  the  probable  presence  of  pedestrians 
at  such  places,  and  to  exercise  ordinary  care  to  avoid  running  them 
dowTi.  Taylor  v.  Canal  Co.,  113  Pa.  St.  162-175,  8  Atl.  43;  Barry 
v.  Railroad  Co.,  92  N.  Y.  289-292;  Roth  v.  Depot  Co.,  13  Wash.  525, 
43  Pac.  641,  and  44  Pac.  253,  and  cases  there  cited;  EVick  v.  Railway 
Co.,  75  Mo.  595,  610;  Le  May  v.  Railway  Co.,  105  Mo.  361,  16  S.  W. 
1049. 

In  view  of  the  testimony  tending  to  show  the  extent  to  which  the 
track  at  the  place  where  the  accident  occurred  had  been  used  by 
the  public,  and  the  length  of  time  such  use  had  continued,  we  think 
it  was  the  province  of  the  jury  to  decide  whether  such  use  had 
not  been  of  such  long  standing  and  of  such  a  nature  as  to  impose 
on  train  operatives,  on  approaching  that  locality,  the  duty  of  antici- 
pating the  probable  presence  of  persons  on  or  near  the  track,  and 
of  exercising  ordinary  watchfulness  to  avoid  injuring  them.  And, 
on  the  assumption  that  the  jury  would  have  found  that  the  engineer 
or  fireman  was  under  an  obligation  to  keep  a  lookout  for  persons 
who  might  be  on  or  near  the  track,  we  are  also  of  opinion  that  the 
testimony  concerning  the  distance  at  which  the  child  might  have 
been  seen  before  it  was  run  over  (one  witness,  who  had  measured 
the  distance,  saying  that  it  could  have  been  seen  for  2,300  feet)  ren- 
dered it  necessary  for  the  jury  to  determine  whether  the  engineer 
and  fireman  did  in  fact  exercise  ordinary  care  to  discover  the  child. 

It  is  suggested  in  behalf  of  the  defendant  in  error  that  the  in- 
struction given  by  the  trial  court  may  be  sustained  on  the  ground 
that  the  parents  of  the  child  were  guilty  of  such  contributory  neg- 
ligence as  precludes  a  recovery,  but  we  are  of  opinion  that  this 
proposition  is  untenable.  The  evidence  showed  that  the  child's  father 
was  absent  from  home  on  the  day  of  the  accident;  that  the  mother, 
as  before  stated,  had  gone  on  an  errand  to  her  sister's  house,  a 
short  distance  away;  that  the  child,  in  company  with  its  three  broth- 
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ers  and  sisters,  the  eldest  of  whom  was  a  girl  eight  years  old^  was 
left  playing  in  the  front  yard  of  the  parents'  hoose;  and  that  a 
neighbor  of  the  family,  a  full-grown  man,  was  at  work  in  the  same 
yard  where  the  children  were  at  play.  The  child  seems  to  have  es- 
caped, unobserved,  and  gone  on  the  railroad  track,  some  256  feet 
from  tlie  house.  On  this  state  of  facts,  we  are  unwilling  to  say,  as 
a  matter  of  law,  considering  the  station  in  life  which  these  plaintiffs 
appear  to  have  occupied,  that  they  were  guilty  of  contributory  neg- 
ligence. We  think  ^hat  this  issue,  like  the  others,  was  properly  one 
for  the  jury.  The  judgment  of  the  circuit  court  is  therefore  reversed, 
and  the  case  is  remanded  for  a  new  trial. 


(94  Fed.  329.) 

WESTERN  COAL  &  MINING  CO.  v.  BERBERICH. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     AprU  10.  1899.) 

No.  1.094. 

1.  Review— Conflicting  Evidence, 

The  court  wUl  not  review  the  verdict  of  a  Jury  where  there  Is  some  evi- 
dence to  sustain  It,  although  it  may  be  against  the  apparent  weight  of 
evidence. 

2.  Same— Opinion  Evidence— Sufficiency  op  Objection. 

An  objection  to  the  opinion  of  a  witness  as  irrelevant  and  incompetent 
is  too  general  and  indefinite. 
8.  Expert  Testimony — Hypothetical  Guestion. 

Where  a  question  aslced  an  expert  witness  is  framed  on  the  assumption 
of  certain  facts,  counsel  may  assume  the  facts  in  accordance  with  his 
theory  of  them. 

4.  Same. 

An  expert  may  be  asked  a  question  involving  a  point  to  be  decided  by  the 
jury. 

5.  Trial — Requests  to  Charge. 

Where  the  charge  in  chief  was  a  clear  and  accurate  statement  of  the 
law,  covering  every  aspect  of  the  case,  it  was  proper  to  refuse  special  re- 
quests. 

6.  Same— Singling  out  Particular  Evidence. 

The  court  properly  refused  requests  to  charge  that  singled  out  and  gave 
undue  prominence  to  particular  items  of  evidence. 

7.  Duty  op  Master— Operation  of  Mines. 

It  is  the  duty  of  a  master  operating  a  mine  to  use  all  appliances  readily 
attainable,  known  to  science,  for  the  prevention  of  accidents  arising  from 
the  accumulation  of  gas  or  other  explosive  substances. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Arkansas. 

Tills  action  was  brought  by  Joseph  Berberich,  plaintiff  below,  against  the 
Western  Coal  &  Mining  Company,  defendant  below,  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  while  working  for  the  defendant 
as  a  coal  miner  in  its  coal  mine,  by  reason  of  an  explosion  of  gas  in  the  mine. 
The  cause  of  action  is  thus  stated  in  the  complaint:  **That  prior  to  the  18th 
day  of  December,  1803,  defendant  employed  and  engaged  plaintiff  to  work  in 
said  coal  mine  of  defendant  at  Denning,  Franklin  county,  Arkansas,  as  a  miner 
to  dig  and  mine  coal;  that  by  reason  of  said  employment  plaintiff  was  by 
defendant  required  to  go  down  in  said  mine  a  great  distance  In  the  earth, 
and  plaintiff  says  that,  by  reason  of  defendant's  so  employing  him  to  work  in 
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said  mines  as  aforesaid,  it  then  and  there  became  and  was  the  duty  of  defend- 
ant to  famish  plaintiff  a  reasonably  safe  place  to  worlc  in  said  mine  as  said 
mhier;  yet  plaintiff  says  that  defendant  wholly  disregarded  its  duty  towards 
plaintiff  in  that  behalf,  and  that  on  the  said  18th  day  of  December,  181)3, 
while  plaintiff  was  engaged  at  work  for  defendant  as  such  miner  in  one  of 
the  rooms  of  said  mine  at  Denning,  Arkansas,  the  defendant,  by  and  through 
its  agents  and  servants,  so  carelessly,  negligently,  and  wrongfully  conducted 
and  managed  said  room  in  said  mine,  in  this,  that  defendant  failed  to  provide 
a  sufficient  amount  of  fresh  air  in  said  mine  and  room  to  keep  them  free  from 
gas,  fire  damp,  or  other  combustible  matter  unknown  to  plaintiff,  and  by  reason 
of  his  failure  aforesaid  allowed  the  same  to  accumulate  in  said  room  and  mine, 
which  the  defendant  then  well  knew,  or  by  the  exercise  of  ordinary  care  and 
diligence,  on  the  part  of  defendants  and  its  agents,  should  have  known;  and 
that  on  the  said  18th  day  of  December,  1893,  without  any  fault  or  negligence 
on  plaintiff's  part  whatever,  the  said  gases,  fire  damp,  and  combustible  matter 
exploded,  and  by  reason  of  said  explosion  plaintiff  was  burned,  wounded, 
crippled,  disfigured,  and  mahned  for  life." 

The  defendant  denied  the  negligence,  alleged  the  accident  was  caused  by  the 
negligence  of  the  plaintiff's  fellow  servants,  and  that  the  plaintiff  was  guilty 
of  contributory  negligence.  There  was  a  trial  before  a  Jury,  and  a  verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  sued  out  this  writ  of  error. 
The  following  are  some  of  the  leading  facts  which  the  testimony  tended  to 
establish:  Four  or  five  days  before  the  explosion  occurred,  a  rock  15  to  18 
feet  long,  2  feet  wide,  and  18  inches  deep  In  the  middle,  tapering  to  a  feather 
edge,  fell  from  the  roof  of  the  room  In  which  the  plaintiff  and  one  Noll  were 
working,  leaving  what  miners  call  a  "horseback."  The  fall  of  this  rock  wns 
followed  by  a  sudden  flow  of  gas  into  the  room,  on  account  of  which  the  pit 
boss  gave  orders  not  to  work  in  the  room  on  that  and  the  following  day. 
The  third  day  after  the  explosion  the  pit  boss  examined  the  room,  said  there 
was  gas  in  it,  and  gave  them  Davy  or  safety  lamps  to  work  with,  which  they 
used  that  day  and  the  next.  The  next  day  was  Svmday,  and  they  did  not  work. 
About  7  o'clock  on  Monday  morning  the  plaintiff  and  Noll,  and  Brown,  the 
pit  boss,  met  at  the  mine.  Brown  went  Into  the  room,  examined  it,  and  then 
called  the  plaintiff  and  Noll  In  and  told  them  there  was  no  danger,  and  to  go 
to  work  with  the  miners'  common  open  lamps,  but  to  keep  their  lamps  down, 
and  not  carry  them  on  their  hats.  They  went  to  work  as  directed,  and  worked 
until  3  o'clock  in  the  afternoon,  when  a  lump  of  coal  which  they  had  wedged 
off  of  the  roof  of  the  room  fell  to  the  floor,  carrying  with  it  a  piece  of  slate 
two  or  three  feet  square  and  half  an  inch  thick,  and  immediately  the  explosion 
of  gas  occurred.  The  main  controversy  between  the  parties  was  over  the 
question  whether  the  explosion  was  the  result  of  a  sudden  rush  of  gas  released 
by  the  removal  of  the  lump  of  coal  and  slate  from  the  roof,  or  whether  It  was 
produced  by  the  sudden  agitation  of  the  gas  already  in  the  room  by  the  falling 
of  the  coal  and  slate,  or  from  the  increased  volume  of  gas  resulting  from  Its 
gradual  or  normal  Increase  owing  to  the  defective  ventilation  of  the  room 
resulting  from  the  negligence  of  the  defendant  or  its  pit  or  fire  boss. 

The  court  gave  the  following  Instructions  at  the  defendant's  request:  "If 
the  Jury  believe  from  the  evidence  that  the  defendant's  fire  boss  inspected 
plalntifTs  room  on  the  morning  of  the  day  plaintiff  was  injured,  before  plain- 
tiff went  to  work  therein,  and  the  fire  boss  told  plaintiff  the  room  was  safe, 
but  to  work  with  his  lamp  on  the  ground;  that  plaintiff  entered  the  room 
about  7  o'clock  in  the  morning,  and  continued  to  work  therein  without  acci- 
dent or  injury  up  to  about  3  o'clock  In  the  afternoon;  that  the  quantity  of  air 
circulating  through  plaintiff's  room  was  the  same  from  the  time  he  began 
work  until  the  time  of  the  explosion;  and  that  while  working  In  that  room, 
at  about  the  hour  of  3  o'clock  in  the  afternoon,  wedging  the  top  coal,  a  piece 
of  rock  or  slate  fel>,  and  that  the  falling  of  this  rock  exposed  the  gas  feeders, 
and  that  Instantly  upon  the  fall  of  this  rock  the  explosion  took  place,— then, 
under  this  state  of  facts,  no  such  negligence  as  is  charged  in  plaintiff's  com- 
plaint is  shown  as  entitles  plaintiff  to  recover,  provided  you  also  find  that  the 
gas  which  exploded  was  gas  coming  from  this  feeder,  or  that  whatever  gas 
was  in  the  room  or  working  place  would  not  have  exploded  except  for  the 
gas  coming  from  the  feeder.    If  the  jury  believes  from  the  evidence  that  the 
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explosion  causing  the  Injury  for  which  plaintiff  sues  wa«  produced  toy  the  unex- 
pected developing  and  exposure  of  the  gas,  or  the  sudden  outburst  of  gas  caused 
by  the  fall  of  rock  or  slate  from  the  roof  of  the  room  In  which  plaintiff  was 
at  work,  then  such  explosion  was  an  accident  for  which  defendant  Is  not  lia- 
ble, and  the  jury  should  find  a  verdict  for  the  defendant.  The  law  does  not 
impose  on  the  defendant  company  the  duty  and  burden  of  Insuring  absolutely 
its  employes  against  casualties  and  Injuries,  for  there  are  certain  dangers  inci- 
dent to,  and  inseparable  from,  the  nature  of  such  work,  known  to  exist,  or 
to  be  ordinarily  attendant  thereon,  the  risk  of  which  the  employ^  takes  upon 
himself,  and  for  which  risk  the  law  presumes  he  receives  sufficient  compensa- 
tion from  the  wages  paid  him.  For  instance,  If,  in  sudi  a  mine,  there  shonkl 
be  a  sudden  or  unforeseen  uncovering  of  a  gas  fissure,  or  feeder  (as  called  by 
the  miners),  or,  if  there  should  be  ever  present  In  such  a  mine  a  certain  per 
centum  of  fire  damp  or  gas,  which  no  reasonable  foresight  or  exertion  of  the 
company  can  discover  or  prevent,  and  there  should  be  more  or  less  exposure 
to  casualties  on  account  of  such  incident.  It  would  be  of  the  risks  assumed  by 
the  employes," 

Ira  D.  Oglesby,  for  plaintiff  in  error. 

Sam  R.  Chew  (Henry  L.  Pitzhugh,  on  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CALiDWELL,  Circuit  Judge  (after  stating  the  facts  as  above).  At 
the  close  of  the  testimony  the  defendant  preferred  a  request  for  a 
peremptory  instruction  to  the  jury  to  return  a  verdict  for  the  de- 
fendant, upon  the  ground  that  the  testimony  was  not  sufficient  to 
warrant  a  verdict  for  the  plaintiff.  The  court  refused  to  give  the  in- 
struction, and  this  ruling  is  the  first  assignment,  and  apparently  the 
one  chiefly  relied  on,  as  some  60  pages  in  the  brief  of  73  pages  are 
taken  up  with  its  discussion.  The  testimony  as  to  the  facts  was 
voluminous  and  conflicting,  and  the  opinions  of  the  experts,  as  com- 
monly happens,  supported  the  contention  of  the  party  calling  them. 
There  is  no  ground  for  the  contention  that  there  was  no  evidence 
to  support  the  verdict,  at  most  it  could  only  be  claimed  that  the 
verdict  was  against  the  apparent  weight  of  the  evidence;  but  that 
gives  this  court  no  warrant  to  meddle  with  the  verdict  of  the  jury. 
To  do  so  would  be  an  invasion  of  the  province  of  the  jury,  and  a  prac- 
tical denial  of  the  right  of  trial  by  jury.  It  was  the  exclusive 
province  of  the  jury  to  pass  on  the  credibility  of  the  witnesses,  and, 
after  rejecting  the  testimony  of  those  whom  they  discredited,  the 
great  preponderance  of  the  evidence  may  have  been  with  the  plaintiff. 

David  Allister,  an  old  and  expert  miner,  who  had  filled  the  posi- 
tion of  fire  boss  in  mines,  and  was  familiar  with  the  gas  that  ac- 
cumulates in  mines,  and  the  causes  of  its  accumulation,  the  dangers 
resulting  from  it,  and  the  proper  means  of  expelling  it,  and  who  was 
evidently  familiar  with  the  facts  of  the  case  and  the  contentions  of 
the  respective  parties,  was  asked  this  question  by  the  plaintiff: 

'Take  the  character  of  room  that  we  have  spoken  of,— that  Is,  fifty  feet 
back  from  the  side  entry,  where  a  man  is  to  enter  and  work  towards  the  face 
of  the  working  place,  getting  out  the  coal,  and  a  horseback  should  faU  out 
say,  15  feet  to  18  feet  long  diagonally  across  the  room,  that  would  be  anywhere 
from  16  to  18  Inches  deep  and  15  to  18  feet  long  across  the  room,  left  in  that 
condition,  and  the  fire  boss  came  into  the  room  in  the  morning,  say,  about  7 
o'clock,  with  a  safety  lamp,  and  should  discover  some  gas  in  that  room  or 
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horseback,  and  he  should  Inform  [— ]  that  [there]  were  to  work  there  that  they 
might  go  to  work  with  their  himps  down;  then  whether  or  not  that  would  be 
an  ordinary  safe  place  to  work." 

To  which  question  counsel  for  the  defendant  objected  ^Tbecause 
irrelevant  and  incompetent,  and  because  the  fact  whether  or  not  the 
room  was  a  safe  place  to  work  was  a  question  of  fact  for  the  jury, 
and  not  a  matter  of  opinion  for  the  witness,  and  because  there  is  no 
proof  upon  which  to  base  such  hypothetical  question,  and  the  hypo- 
thetical question  does  not  state  the  facts  testified  to  in  the  case." 
The  objection  was  overruled,  and  this  ruling  is  assigned  for  error. 

The  question  seems  to  be  imperfectly  reported.  We  will  assume 
the  record  contains  the  substance  of  it.  The  question  was  probably 
not  framed  with  as  much  nicety  and  precision  as  it  might  have  been, 
but  it  is  also  true  that  no  two  lawyers  would  have  framed  the  ques- 
tion in  the  same  language;  and,  if  the  form  of  such  questions  is  to 
beT  subjected  to  hypercriticiem,  very  few  of  them  will  survive  the 
test  If  every  slight  defect  or  slip  which  a  microscopic  eye  can  de- 
tect in  a  question  or  answer  or  the  charge  of  the  court  is  to  be 
counted  prejudicial  error,  litigation  will  become  interminable  over 
subtle  refinements  and  quibbles  which  were  not  seen  or  regarded 
by  the  judge  or  jury  at  the  trial,  and  which  had  no  bearing  whatever 
on  the  decision  of  the  case  on  its  merits.  Such  an  administration  of  • 
the  law  would  be  intolerable.  "But  there  is  nothing,"  said  Judge 
(now  Mr.  Justice)  Brown,  of  the  supreme  court  of  the  United  States, 
**which  tends  to  belittle  the  authority  of  the  courts  or  to  impair  the 
confidence  of  the  public  in  the  certainty  of  justice  as  much  as  the 
habit  of  reversing  cases  for  slight  errors  in  admitting  testimony,  or 
trifling  slips  in  tiie  charge.  ♦  ♦  ♦  Better  by  far  the  practice  of 
the  English  courts  and  the  federal  supreme  court,  where  every  in- 
tendment is  made  in  favor  of  the  action  of  the  lower  court,  and  cases 
are  rarely  reversed  except  for  errors  going  to  the  very  merits, — er- 
rors which  usually  obviate  the  necessity  of  a  second  trial."    Report 

American  Bar  Association,  1889,  p. .    Though  these  remarks  of 

the  learned  justice  were  not  uttered  from  the  bench,  they  express 
the  rule  upon  the  subject  by  which  appellate  courts  should  be  guided, 
and  they  have  our  approval.  There  was  a  map  of  the  room  in  the 
mine  in  which  the  accident  occurred  and  of  the  adjacent  rooms, 
which  was  before  the  witness,  and  he  had  heard  the  testimony  tend- 
ing to  support  the  theories  of  the  respective  parties,  and  it  was 
upon  the  supposition  that  the  facts  were  as  plaintiff  claimed  them 
to  be  that  the  witness'  opinion  was  based.  It  is,  in  substance,  the 
same  question  which  the  defendant  propounded  to  its  expert  wit- 
ness, by  which  it  sought  to  and  did  elicit  answers  the  very  reverse 
of  the  answers  given  by  the  plaintiff's  witness. 

It  was  not  objected  at  the  trial,  and  it  is  not  claimed  here,  that 
the  witness  was  not  qualified  to  testify  as  an  expert,  and  it  was  not 
claimed  in  argument  or  in  the  brief  that  the  facts  of  the  case  were 
not  such  as  to  make  expert,  or  more  properly  opinion,  testimony  ad- 
missible. Indeed,  it  is  expressly  stated  in  the  brief  of  the  counsel 
for  plaintiff  in  error: 
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*'Had  counsel  put  the  questions  in  proper  form,  and  embodied  in  them  all 
the  material  facts  testified  to  by  the  witnesses,  they  might  have  beoi  aiked 
to  give  their  opinion  as  to  the  cause  of  the  explosion." 

But  the  form  of  the  question  will  stand  the  test  against  any  of 
the  objections  brought  against  it  at  the  trial,  which  are  all  that  can 
be  considered  by  this  court.  It  was  objected  to  (1)  '^because  irrele- 
vant and  incompetent,"  which  is  too  general  and  indefinite  to  be 
dignified  with  the  title  of  an  exception  (Insurance  Co.  v.  Miller,  19 
U.  S.  App.  588,  8  C.  C.  A.  612,  614,  and  60  Fed.  254;  RaOway  Co.  v. 
Hall,  32  U.  S.  App.  60, 14  C.  C.  A.  153,  and  66  Fed.  868);  (2)  '^because 
the  fact  whether  or  not  the  room  was  a  safe  place  to  work  was  a 
question  of  fact  for  the  jury,  and  not  a  matter  of  opinion  for  a  wit- 
ness;" as  we  have  seen,  this  objection  was  properly  abandoned  on 
the  argument  and  in  the  brief,  and  if  it  had  been  insisted  on  it  would 
have  been  of  no  avail  (Rog.  Exp.  Test  §  120;  Railway  Co.  v.  Ed 
wards,  49  U.  S.  App.  52,  24  C.  C.  A.  300,  and  78  Fed.  745);  (3)  "be- 
cause there  was  no  proof  upon  which  to  base  such  hypothetical  ques- 
tion," but  there  was,  as  shown  by  the  record,  a  large  volume  of  proof 
upon  the  subject;  and  (4)  "that  the  hypothetical  question  does  not 
state  the  facts  testified  to  in  the  case,"  but  the  law  does  not  re- 
quire that  it  should.  The  testimony  of  a  witness  who  testifies  to 
opinions  is  founded  either  on  personal  knowledge  of  the  facts,  or 
else  is  based  on  facts  shown  by  the  testimony  of  others,  or  on  a 
hypothesis  specially  framed  on  certain  facts  assumed  to  be  proved 
for  the  purpose  of  the  inquiry.  Where  the  opinion  of  the  witness 
is  based  on  facts  testified  to  by  others,  it  is  not  necessary  that  he 
should  have  heard  all  the  evidence.  It  is  sufficient  if  it  appears  he 
has  heard  all  the  testimony  which  is  material  to  the  subject  of  the 
inquiry.  And  when  the  question  is  framed  on  the  assumption  of 
certain  facts,  counsel  may  assume  the  facts  in  accordance  with  hia* 
theory  of  them.  It  is  not  essential  that  he  should  state  the  facts 
as  they  actually  exist.  Rog.  Exp.  Test.  §§  24,  27,  and  cases  cited. 
And  it  is  no  objection  that  an  expert  is  asked  a  question  involving 
the  point  to  be  decided  by  the  jury.  Transportation  Line  v.  Hope, 
95  U.  8.  297;  Railroad  Co.  v.  Mevers,  24  U.  S.  App.  295,  11  C.  C.  A. 
439,  442,  and  63  Fed.  793. 

The  defendant  preferred  several  requests  for  charges  which  were 
rightly  refused,  for  two  reasons:  First,  the  charge  in  chief  was  a 
remarkably  clear,  logical,  and  accurate  statement  of  the  law  of  the 
cafie,  and  was  comprehensive  enough  to  cover  every  aspect  of  the 
case,  under  the  evidence;  and,  second,  the  special  requests  singled 
out  particular  items  of  the  testimony  to  the  exclusion  of  all  otiier 
evidence  in  the  case,  which  the  jury  were  bound  to  consider  in  form- 
ing their  verdict.  The  practice  of  giving  undue  prominence  to  iso- 
lated facts  in  the  case  by  singling  them  out  and  making  them  the 
subject  of  special  instruction  is  vicious,  and  has  been  repeatedly 
condemned  by  the  supreme  court.  Smith  v.  Condry,  1  How.  28,  36; 
Railway  Co.  v.  Ives,  144  U.  S.  408,  433,  12  Sup.  Ct.  679.  It  gives 
undue  prominence  to  the  facts  thus  singled  out,  and  tends  to  mini- 
mize and  disparage  other  facts  of  equal  or  greater  importance,  and 
unnecessaiily  burdens  the  jury  with  instructions  which  tend  to  con- 
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fuse  and  mislead  them.  Where  the  charge  in  chief  comprehends 
all  the  facts  the  jury  can  rightfully  consider  in  making  up  their 
verdict,  all  special  requests  to  charge  as  to  the  legal  effect  of  iso- 
lated facts  ought  to  be  rejected. 

It  is  assigned  for  error  that  the  court  in  the  course  of  its  charge 
told  the  jury: 

"It  was  the  duty  of  the  defendant  to  use  all  appliances  readily  attainable, 
known  to  science,  for  the  prevention  of  accidents  arising  from  the  accumula- 
tion of  gas  or  other  explosive  substances  in  its  mines." 

In  the  case  of  Mather  v.  Rillston,  156  U.  S.  391,  15  Sup.  Ct.  464, 
which  was  an  action  to  recover  damages  for  personal  injuries  re- 
sulting from  the  explosion  of  powder  and  caps  in  an  iron  mine,  the 
court  discusses  at  length  the  duty  of  mine  owners  to  their  employes, 
and  laid  down  the  following  rule: 

"Occupations,  however  important,  which  cannot  be  conducted  without  neces- 
sary danger  to  life,  body,  or  limb,  should  not  be  prosecuted  at  aU  without  all 
reasonable  precautions  against  such  dangers  afforded  by  science.  The  neces- 
sary danger  attending  them  should  operate  as  a  prohibition  to  their  pursuit 
without  such  safeguards.  Indeed,  we  think  it  may  be  laid  down  as  a  legal 
principle  that  in  aU  occupations  which  are  attended  with  great  and  unusual 
danger  there  must  be  used  all  appliances  readily  attainable,  Ijnown  to  scienro. 
for  the  prevention  of  accidents,  and  that  the  neglect  to  provide  such  readily 
attainable  appliances  wUl  be  regarded  as  proof  of  culpable  negligence." 

It  will  be  observed  that  the  clause  of  the  court's  charge  excepted 
to  is  "laid  down  as  a  legal  principle'^  by  the  supreme  court.  The 
charge  is  not  that  the  defendant  must  use  ^*all  appliances  attaina- 
ble,'' etc.,  but  all  appliances  "readily  attainable.".  This  is  imposing 
a  very  reasonable  burden,  for  "readily,"  according  to  the  dictionaries 
that  are  accepted  authority,  means  "quickly,  speedily,  easily  [Cen- 
tury Dictionary];  at  hand,  immediately  available,  convenient,  handy 
[Standard  IMctionary]."  In  effect,  the  contention  of  the  plaintiff  in 
error  is  that  the  court  should  have  charged  the  converse,  and  told 
the  jury  that  in  occupations  attended  with  great  and  unusual  danger 
there  is  no  obligation  resting  on  the  employer  to  use  the  appliances 
known  to  science  for  the  prevention  of  accidents,  although  they  aie 
readily  and  easily  attainable  and  immediately  available,  convenient, 
and  handy.  The  law  has  not  yet  reached  that  degree  of  barbarity. 
The  case  of  Pacific  Co.  v.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530,  does 
not  conflict  at  all  with  the  later  case  of  Mather  v.  Rillston,  supra. 
The  former  related  to  an  "unblocked  frog"  on  a  railroad  track,  into 
which  the  deceased  voluntarily  placed  his  foot  twice,  after  being 
admonished  of  the  danger.  "Unblocked  frogs"  are  open  and  visible, 
and  the  danger  connected  with  them  known  and  avoidable  by  em- 
ploy^ and  all  others.  In  the  case  of  coal  mines,  employes  can  very 
often  neither  see  nor  detect  the  danger  they  are  exposed  to,  and  their 
safety  is  absolutely  dependent  on  the  intolli<2:ent  and  constant  use 
of  methods  and  appliances  more  or  less  scientific,  over  which  they 
have  no  control.  There  would  seem  to  be  room,  therefore,  for  a 
well-grounded  distinction  between  an  "unblocked  frog"  on  a  railroad 
track  and  a  coal  mine.  But  if  there  is  not,  and  the  opinions  in  th'3 
two  cases  conflict,  the  doctrine  of  Mather  v.  Rillston,  being  the  later 
36  C.O.A.-24 
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case,  mufit  prevail.  This  coart  has  approved  the  mle  in  Mining  Co. 
V.  Ingraham,  36  U.  S.  App.  1, 17  C.  0.  A.  It,  and  TO  Fed.  219,  and  in 
principle  applied  it  in  Railway  Co.  v.  Jarvi,  10  U.  S.  App.  439,  3  C 
C.  A.  433,  and  53  Fed.  65,  and  its  soundi^iess  is  no  longer  open  to  qae»- 
tion.  There  are  other  assignments,  but  snch  as  do  not  fall  within 
the  reasoning  of  those  we  have  decided  are  not  of  any  genaral  im- 
portance, and  have  no  merit.  They  have  all  been  caref ijdly  examined. 
The  judgment  of  the  circuit  court  is  affirmed* 


(94  Fed.  335.) 
NATIONAL  LOAN  &  INVESTMENT  00.  V.  ROCKLAND  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    AprU  17,  1899.) 
No.  1,128. 

1.  Promissory  N^otes  of  Corpohatioks— Power  to  Exscutb  —  Prbbumptioh 

FROM  Signatures  of  Officers. 

A  private  trading  corporation  has  the  implied  power  to  issae  pnai- 
issory  notes,  and  one  who  purchases  notes  executed  in  behalf  of  soch  a 
corporation,  and  signed  by  Its  officers,  may  rely  on  the  presiunptlon  thMt 
such  officers  have  discharged  their  duty,  and  have  not  exceeded  their  au- 
thority in  executing  them. 

2.  Review— Estoppel  of  Party  to  Allege  Error— Fikdikg  of  Referee. 

A  party  cannot  assign  as  error  a  finding  of  a  Judge  or  referee  made  at 
his  request 

8.  Corporations— Compensation  of  Officers  for  Past  Services— Power  of 
Directors  to  Fu. 

Officers  of  a  corporation,  who  are  also  directors,  and  who,  without  any 
agreement,  express  or  implied,  with  the  corporation  or  Its  owners,  or  their 
representatives,  have  vohmtarlly  rendered  their  services,  can  recover  no 
back  pay  or  compensation  therefor;  and  It  is  beyond  the  powers  of  the  boftrd 
of  directors,  after  such  services  are  rendered,  to  pay  for  them  out  of  the 
funds  of  the  corporation,  or  to  create  a  debt  of  the  corporation  on  accouat 
of  them;  but  such  officers,  who  have  rendered  their  services  under  an 
agreement,  either  express  or  implied,  with  the  corporation,  its  owners  or 
representatives,  that  they  shall  receive  reasonable  but  indefinite  compen- 
sation therefor,  may  recover  as  much  as  their  services  are  worth,  and  it 
is  not  beyond  the  powers  of  the  board  of  directors  to  fix  and  pay  reason- 
able salaries  to  them  after  they  have  discharged  the  duties  of  their  offices. 

4  Same—Note  Given  for  Salary  of  Officer. 

Where,  after  the  organization  of  a  corporation,  it  was  agreed  and  under- 
stood at  an  informal  meeting  of  all  the  stockholders  that  the  officers  shoidd 
be  paid  a  reasonable  compensation  for  their  services,  and  by  a  by-law  the 
board  of  dh-ectors  was  given  power  to  fix  the  compensatiou  of  officers, 
their  subsequent  action  In  voting  the  president  a  reasonable  salary  for  past 
Servians  was  legal,  and  a  note  of  the  corporation  executed  to  him  therefor 
was  not  without  consideration. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

George  D.  Emery  (Charles  A.  Willard,  on  the  brief),  for  plain- 
tiff in  error. 
M.  H.  Boutelle  (N.  H.  Chase,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Qrcuit  Judges, 
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SANBORN,  Circuit  Judge.    This  is  an  ax^tion  on  a  promiasorj 
note  for  |3,747.64,  dated  October  1,  1896,  signed,    "The  National 
Loan  and  Investment  Company,  by  S.  P.  Howard,  Vice  Pres.,  A.  B. 
Hash,  Sec.  and  Treas.,"  payable  to  the  order  of  Henry  S.  Jenkins, 
and  indorsed  by  him  to  the  defendant  in  error,  the  Rockland  Com- 
pany, a  corporation,  which  brought  the  action  and  alleged  these 
facts.    The  National  Loan  &  Investment  Company,  the  plaintiff  in 
error,  is  a  corporation;  and  it  answered  the  complaint  of  the  Rock- 
land Company  that  it  never  made  the  note,  and  that  it  was  without 
consideration  and  void.    A  jury  was  waived,  and  the  case  was  tried 
by  a  referee,  who  made  a  special  finding  of  the  facts  and  of  his  con- 
clusions of  law.    Exceptions  were  filed  to  these  findings  and  con- 
elusions,  but  they  were  overruled,  and  a  judgment  was  rendered 
against  the  plaintiff  in  error  for  the  amount  of  the  note  and  interest. 
It  is  assigned  as  error  that  the  referee  admitted  in  evidence  the 
note  in  suit,  and  other  notes  of  which  this  was  the  last  renewal, 
over  the  objections  of  the  investment  company  that  they  were  in- 
competent, that  no  authority  had  been  shown  for  either  of  the  offi- 
cers to  execute  them,  and  that  no  consideration  for  them  had  been 
proved.    But  the  notes  themselves  were  prima  facie  evidence  of  a 
valuable  consideration.    They  recited  that  they  were  made  for  value 
i*eceived.    When  these  objections  were  made,  the  defendant  in  error 
had  proved  that  these  notes  bore  the  genuine  signatures  of  the  vice 
president  and  treasurer  of  the  corporation,  that  the  payee  named 
in  them  was  its  president,  and  that  the  investment  company  was 
incorporated  by  the  terms  of  its  articles  to  buy,  own,  sell,  and  deal 
in  all  kinds  of  property,  and  to  do  any  lawful  business  necessary  or 
expedient  for  this  purpose.    A  private  trading  corporation  has  the 
implied  power  to  issue  promissory  notes.    The  signatures  of  its  offi- 
cers thereon  are  presumptive  evidence  of  their  authority  to  make* 
negotiable  paper  on  its  behalf.    The  acts  of  the  officers  of  corpora- 
tions, within  the  scope  of  their  powers,  are  prima  facie  evidence 
of  the  acts  requisite  to  give  them  the  necessary  authority.    One  who 
purchases  the  notes  of  a  corporation  may  rely  upon  the  presump- 
tion that  its  officers  have  discharged  their  duty,  and  have  not  ex- 
ceeded their  authority  in  executing  them,  and  the  law  will  not  de- 
prive him  of  this  presumption  when  he  presents  them  to  the  courts. 
Merchants*  Nat  Bank  of  Gardiner  v.  Citizens'  Gaslight  Co.,  159  Mass. 
505,  507,  508,  34  N.  E.  1083;   City  of  Lincoln  v.  Sun  Vapor  Street- 
Light  Co.,  8  C.  C.  A.  253,  257, '59  Fed.  756,  760,  and  19  U.  S.  App. 
431,  438;  Thomp.  Corp.  §§  5730,  5741. 

Another  error  alleged  is  that,  in  the  absence  of  any  evidence  in  sup- 
port of  such  a  finding,  the  referee  found  the  facts  set  forth  in  the 
second  paragraph  below,  which  we  quote  from  his  report,  and  the 
court  overruled  an  exception  to  that  finding. 

"(1)  That  the  hicorporators  of  said  defendant,  the  National  Loan  &  In- 
vestment Company,  were  Valentine  G.  Hush,  Henry  S.  Jenkins,  Alfred  B. 
Hush,  and  Stephen  B.  Howard,  and  that,  at  the  time  of  the  agreement  or  un- 
derstanding next  hereinafter  referred  to,  said  Incorporators  owned  the  entire 
capital  stock  of  said  corporation.  (2)  That  subsequent  to  the  organization  of 
said  corporation,  and  at  or  about  the  time  of  the  commencement  of  its  cor- 
porate business,  an  Informal  meeting  of  said  Incorporators  was  held,  whereat 
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Jill  of  said  Incorporators  were  present,  and  wheieat  it  was  understood  ami 
<agreed  by  and  between  all  thereof  that  the  officers  of  said  corporation  should 
receive  from  said  corporation  reasonable  compensation  for  the  services  per- 
formed by  them  as  such  officers;  and  said  agreement  was  not  spread  on  the 
corporate  records,  save  and  excepting  as  it  may  appear  to  have  been  contem- 
plated in  the  by-law  next  referred  to.  That  no  resolution  was  adopted,  either 
l)y  the  Incoiporators  or  board  of  directors,  fixing  the  amount  of  the  salaries 
of  the  officers  in  advance." 

An  examiDation  of  the  record,  however,  dlficloees  the  fact  that 
the  defendant  in  error  cannot  be  permitted  to  urge  this  objection. 
Its  counsel  expressly  requested  the  referee  to  make  this  finding. 
Parties  cannot  avail  themselves  of  errors  which  they  have  themselves 
committed,  or  which  they  have  induced  the  referee  or  jadge  who 
tried  their  case  to  make.  Walton  v.  Railway  Co.,  6  C.  C.  A,  223, 
225,  56  Fed.  1006, 1008;  Oiase  v.  Driver,  92  Fed.  780;  *  Long  v.  Fox, 
100  111.  43,  50;  Nitche  v.  Earle,  117  Ind.  270,  275,  19  N.  E.  749;  Bun- 
nino:  V.  West,  66  111.  366,  367;  Noble  v.  Blount,  77  Mo.  235;  Holmes 
V.  Braidwood,  82  Mo.  610,  617;  Price  v.  Town  of  Breckenridge,  92 
Mo.  378,  387,  5  S.  W.  20;  Fairbanks  v.  Long,  91  Mo.  628,  633,  4  S. 
W.  499. 

It  is  contended  that  the  facts  found  by  the  referee  do  not  warrant 
liis  conclusion  of  law  that  the  defendant  in  error  was  entitled  to  a 
judgment  upon  the  note.  The  position  here  urged  is  that  the  note 
*v!as  given  for  back  pay  voted  to  the  president  of  the  corporation  by 
the  board  of  directors  of  which  he  was  a  member,  that  tiiis  was  an 
attempt  to  create  a  debt  of  the  company  by  a  mere  vote  of  the 
board  without  any  consideration,  and  that  this  act  was  beyond  the 
powers  of  the  directors  and  void.  The  directors  of  a  corporation 
are  trustees  for  its  stockholders.  They  represent  and  act  for  the 
owners  of  its  stock.  Ordinarily  the  employment  of  a  servant  by  a 
corporation  raises  the  implication  of  a  contract  to  pay  fair  wages 
or  a  reasonable  salary  for  the  service  rendered,  because  it  is  the 
<*ustom  to  pay  such  compensation,  and  men  rarely  sacrifice  their  time 
and  expend  tiieir  labor  or  their  money  in  the  service  of  others  with- 
out reward.  Directors  of  corporations,  however,  usually  serve  with- 
out wages  or  salary.  They  are  generally  financially  interested  in 
the  success  of  the  corporation  they  represent,  and  their  service  as 
directors  secures  its  reward  in  the  benefit  which  it  confers  upon 
the  stock  which  they  own.  In  other  words,  the  custom  is  to  pay 
the  ordinary  employes  of  corporations  for  the  services  they  render, 
but  it  is  the  custom  of  directors  of  corporations  to  serve  gratuitouslv. 
without  compensation  or  the  expectation  of  it.  The  presumption 
of  law  follows  the  custom.  From  the  employment  of  an  ordinary 
servant,  the  law  implies  a  contract  to  pay  him.  From  the  service 
of  a  director,  the  implication  is  that  he  serves  gratuitously.  The  lat- 
ter presumption  prevails,  in  the  absence  of  an  understanding  or  an 
i^greement  to  the  contrary,  when  directors  are  discharging  the  du- 
ties of  other  offices  of  the  corporation  to  which  they  are  chosen  by 
the  directory,  such  as  those  of  president,  secretary,  and  treasurer. 
Moreover,  as  the  members  of  boards  of  directors  act  in  a  fiduciary 

1  34  0.  0.  A.  668. 
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capacity,  they  are  without  the  power  or  authority  to  dispose  of  the 
properly  of  the  corporation  without  consideration.  Consequently^ 
they  may  not  lawfully  vote  back  pay  to  an  oAcer  who  has  been  serv- 
ing the  corporation  voluntarily  without  any  agreement  that  he  shall 
receive  any  reward  for  the  discharge  of  his  duties.  It  is  beyond 
their  powers  to  create  a  debt  of  the  corporation  by  their  mere  vote- 
or  resolution.  Some  authorities  have  gone  so  far  as  to  hold  that 
officers  of  a  corporation,  who  are  also  its  directors,  cannot  recover 
for  the  discharge  of  their  duties  unless  their  compensation  is  fixed! 
by  a  by-law  or  by  a  resolution  of  the  board  before  their  service* 
are  rendered.  Gridley  v.  Railway  Co.,  71  HL  200,  203;  Kilpatrick 
V.  Bridge  Co.,  49  Pa.  St.  118,  121;  Wood  v.  Manufacturmg  Co.,  23: 
Or.  23,  25,  23  Pac.  848.  The  fact  is,  however,  that,  in  the  active- 
and  actual  business  transactions  of  the  world,  many  officers  of  cor- 
porations, who  are  also  members  of  their  boards  of  directors,  spend 
their  time  and  their  energies  for  years  in  the  interest  of  their  cor- 
porations, and  greatly  benefit  the  owners  of  their  stock,  under  agree 
ments  that  they  shall  have  just,  but  indefinite,  compensation  for 
their  services.  We  are  unwilling  to  hold  that  such  officers  should 
be  deprived  of  all  compensation  because  the  amounts  of  their  sal- 
aries were  not  definitely  fixed  before  they  entered  upon  the  dis- 
charge of  their  duties.  A  thoughtful  and  deliberate  consideration 
of  this  entire  question,  and  an  extended  consideration  of  the  author- 
ities upon  it,  has  led  to  the  conclusion  that  this  is  the  true  ruler 
Officers  of  a  corporation,  who  are  also  directors,  and  who,  without 
any  agreement,  express  or  implied,  with  the  corporation  or  its  own- 
ers, or  their  representatives,  have  voluntarily  rendered  their  serv- 
ices, can  recover  no  back  pay  or  compensation  therefor;  and  it  is^ 
beyond  the  powers  of  the  board  of  directors,  after  such  services  are- 
rendered,  to  pay  for  them  out  of  the  funds  of  the  corporation,  or  to» 
create  a  debt  of  the  corporation  on  account  of  them.  Jones  v.  Mor- 
rison, 31  Minn.  140,  147,  16  N.  W.  854;  Blue  v.  Bank,  145  Ind.  518^ 
522,  43  N.  E.  655;  Doe  v.  Transportation  Co.,  78  Fed.  62,  67;  Asso- 
ciation V.  Stonemetz,  29  Pa.  St.  534;  Railroad  Co.  v.  Ketchum,  2r 
Conn.  170;  Road  Co.  v.  Branegan,  40  Ind.  361,  364.  But  such  offi- 
cers, who  have  rendered  their  services  under  an  agreement,  either 
express  or  implied,  with  the  corporation,  its  owners  or  representa- 
tives, that  they  shall  receive  reasonable,  but  indefinite,  compensa- 
tion therefor,  may  recover  as  much-as  their  services  are  worth;  and 
it  is  not  beyond  the  powers  of  the  board  of  directors  to  fix  and  pay 
reasonable  salaries  to  them  after  they  have  discharged  the  dutie» 
of  their  offices.  Missouri  River  Co.  v.  Richards,  8  Kan.  76,  81; 
Rogers  v.  Railway  Co.,  22  Minn.  25,  27;  Railroad  Co.  v.  Tiernan 
(Kan.  Sup.)  15  Pac.  544,  553;  Stewart  v.  Railroad  Co.,  41  Fed.  736, 
739;  Rosborough  v.  Canal  Co.,  22  Cal.  557,  562. 

This  rule  is  well  illustrated  in  the  two  cases  from  Minnesota 
which  we  have  cited.  In  Jones  v.  Morrison,  31  Minn.  140,  147,  16. 
N.  W.  854,  the  board  of  directors  voted  |39,375  back  pay  to  the  presi- 
dent of  the  corporation,  who  had  served  as  such  under  a  previous^ 
understanding  that  he  should  receive  nothing  for  his  services,  and 
|7,200  to  the  vice  president,  who  had  served  for  a  stipulated  salary^ 
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which  had  been  paid,  l^e  sapreme  court  of  Minnesota  held  that 
this  act  of  the  board  was  ultra  vires,  and  that  the  notes  of  the  cor- 
poration issued  in  pursuance  of  it  were  void.  On  the  other  hand^ 
in  Rogers  v.  Railway  CJo.,  i22  Minn.  25,  27,  th*at  court  held  that  a 
member  of  the  board  of  directors  of  the  railway  company,  who  had 
been  chosen  by  the  board,  and  who  had  served  as  secretary  under 
a  by-law  which  authorized  the  directors  to  fix  the  compensation  of 
the  officers,  and  under  an  implied  agreement  with  the  corporation 
that  he  should  receive  a  fair  salary  for  his  services,  was  entitled  to 
recover  as  much  as  he  had  earned,  although  the  amount  of  his  com- 
pensation had  never  been  fixed  or  allowed  by  the  board,  either  be- 
fore or  after  he  rendered  his  services. 

Under  the  rule  which  we  have  announced,  and  thus  illustrated, 
the  objection  of  the  plaintiff  in  error  to  the  conclusion  of  the  ref- 
eree and  the  judgment  of  the  court  in  the  case  in  hand  cannot  be 
sustained.  These  essential  facts  were  found  by  the  referee:  The 
defendant  in  error  was  incorporated  on  September  24,  1886.  At 
the  time  of  the  commencement  of  its  corporate  business,  but  after 
its  organization,  all  its  incorporators,  and  all  the  persons  interested 
in  it,  understood  and  agreed  with  Henry  S.  Jenkins,  who  was  chosen 
its  president,  that  all  5ie  officers  of  the  corporation  should  receive 
from  it  reasonable  compensation  for  the  services  which  they  pw- 
formed,  and  a  by-law  of  the  corporation  was  adopted  by  its  stock- 
holders at  the  time  of  its  organization  to  the  effect  that  the  board 
of  directors  should  fix  the  salaries  of  all  the  officers  of  the  corpora- 
tion. Jenkins  served  as  president  from  October  14,  1886,  until  after 
the  year  1892.  On  October  30,  1890,  he  presented  to  the  board  of 
directors  a  claim  for  f 600  per  annum  for  his  services  as  president 
from  September  1,  1887,  to  September  1,  1890;  and  his  claim  was 
allowed  by  the  board,  and  regularly  entered  upon  the  books  erf  the 
corporation.  On  May  18,  1892,  he  presented  a  claim  for  f 600  for 
his  services  as  president  from  September  1,  1890,  to  September  1, 
1891 ;  and  this  claim  was  allowed  by  the  board  of  directors  at  their 
annual  meeting  on  that  day.  and  was  duly  entered  on  the  books 
of  the  corporation.  At  the  times  when  these  claims  were  allowed, 
there  was  an  oral  agreement  between  Jenkins  and  the  board  that 
they  should  draw  the  current  bank  rate  of  interest,  which  was  then 
8  per  cent,  per  annum,  until  they  were  paid.  On  October  2,  1893, 
the  investment  company  made  a  promissory  note  for  the  amount 
due  upon  these  claims,  payable  one  year  from  that  date,  with  inter- 
est at  8  per  cent,  per  annum,  and  delivered  it  to  Jenkins.  The  note 
in  suit  is  the  last  renewal  of  the  note  thus  made.  At  the  times 
when  the  claims  of  Jenkins  were  allowed,  Jenkins,  Hush,  and  How- 
ard were  the  members  of  the  board  of  directors,  and  the  claims 
were  unanimously  allowed;  so  that  the  vote  of  Jenkins  was  unneces- 
sary to  pass  them,  and  his  presence  was  not  necessary  to  form  a 
quorum  of  the  board.  The  corporation  had  no  creditors,  and  owed 
no  debts.  The  directors  owned  a  majority  of  the  stock  of  the  cor- 
poration. Some  of  this  stock  had  been  pledged,  but  the  pledgees 
had  not  caused  it  to  be  transferred  to  their  names,  and  were  not 
entitled  to  vote  it    No  objection  was  ever  made  by  the  corporation, 
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or  by  any  one  in  its  behalf,  to  the  acts  of  the  directors  in  allowing 
the  claims  of  Jenkins,  until  this  action  was  brought,  in  1897;  and 
all  the  acts  of  the  directors  were  done  in  good  faith,  and  without 
fraud.  The  defendant  in  error  was  the  owner  of  the  note  in  suit 
when  this  action  was  brought.  In  this  state  of  the  facts,  the  note 
cannot  be  said  to  be  without  consideration,  nor  can  the  acts  of  the 
board  of  directors  be  justly  held  to  have  been  beyond  their  powers 
or  void.  The  stockholders  expressly  empowered  the  board  of  di- 
rectors to  fix  the  salaries  of  all  the  officers  of  the  corporation.  This 
by-law  itself  raises  a  strong  jwesumption  that  the  owners  of  the  cor- 
poration intended  to  pay  its  officers  for  their  services.  The  board 
of  directors  could  not  fix  the  salaries  of  officers,  if  no  salaries  were 
to  be  paid.  When  to  this  by-law  is  added  the  express  finding  of 
the  referee  that  it  was  understood  and  agreed  at  the  inception  of 
the  business  of  the  corporation  between  all  its  incorporators  and 
Jenkins,  who  was  chosen  president,  that  he  should  receive  reasona- 
ble compensation  for  his  services  in  that  office,  and  the  further  fact 
that  he  served  under  this  by-law  and  agreement,  and  his  salary  was 
fixed  and  allowed  without  objection  thereunder,  the  conclusion  is 
irresistible  that  his  right  to  compensation  rests  upon  a  valid  im- 
plied contract  between  him  and  all  the  parties  interested  in  the  cor- 
poration made  before  his  services  were  rendered.  The  acts  of  the 
board  in  fixing  the  amount  of  his  salary  were  expressly  authorized 
by  the  by-law,  and  were  naught  but  the  performance  of  the  prior 
agreement  by  which  the  corporation  was  bound.  The  note  was  not 
without  consideration,  and  the  judgment  upon  it  was  right. 

There  are  48  assignments  of  error  in  the  record  in  this  case.  We 
have  carefully  examined  them  all.  The  conclusions  at  which  we  have 
arrived  upon  those  already  discussed  are  decisive  of  all  the  material 
questions  in  the  case,  and  it  is  unnecessary  to  extend  this  opinion 
farther.  The  assignments  which  we  have  not  discussed  were  either 
intended  to  present  the  questions  considered  in  other  forms,  or  are 
without  substantial  merit  The  judgment  below  must  be  affirmed, 
md  it  is  so  ordered. 


(94  Fed.  524.) 

BUNDY  MFG.  CO.  v.  DETROIT  TIME-REGISTER  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  2,  1899.) 

No.  604. 

1.  Patbnts—Infbingement— Joinder  of  Elements. 

One  may  not  escape  infringement  by  the  mere  Joinder  of  two  elements 
into  one  integral  part,  if  the  united  part  effects  the  same  results,  in  sulMtan- 
tially  the  same  way,  as  the  separate  parts  before  the  union. 
2b  Same — Mechanical  Equivalents— Workmen's  Time  Recorders. 

In  a  workman's  time  recorder,  the  mere  substitution,  for  a  turning  key 
haying  the  workman's  number  on  its  ward,  of  a  pushing  key  having  such 
number  upon  a  fin,  the  function  of  each  being  to  set  in  motion  mechanism 
which  operate  the  impression  devices,  is  but  the  use  of  a  mechanical 
equivalent 
t.  Same. 

A  patent  for  a  workman's  thne  recorder,  in  which  the  printing  la  done 
by  pressing  a  recording  strip  against  'the  type  by  a  blow  from  an  impression 
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hammer,  is  Infringed  by  a  mechanlBm  in  which  the  type  Is  preMed  npoo 
the  recording  strip  by  pressure  only.  The  two  methods  are  mere  mechsn- 
ical  equivalents. 

4.  Same— Construction  op  Patent. 

to  be  entitled  to  the  benefit  of  the  doctrine  of  eqniyalents,  It  is  not  es- 
sential that  the  patent  sliall  be  for  a  pioneer  invention  in  the  broad  sense 
of  that  term.  If  the  invention  is  one  which  marks  a  decided  step  in  the 
art,  and  has  proved  of  value  to  the  public,  the  patentee  will  be  entitled  to 
the  benefit  of  the  rule  of  equivalents,  though  not  in  so  liberal  a  degree  as 
if  liis  invention  were  of  a  primary  character. 

5.  Same— Mekitoriousness  op  Invention. 

The  meritorlousness  of  an  improvement  depends— First,  upon  the  extent 
to  which  the  former  art  taught  or  suggested  the  step  taken;  and,  second, 
upon  the  advance  made  in  the  usefulness  of  the  ma<&ine  as  improved. 

6.  Same— Estoppel  by  Accepting  Action  op  Patent  Opfice. 

To  be  estopped  by  the  action  of  the  patent  office,  the  patentee  must  be 
shown  to  have  surrendered  something  which  he  now  claims  in  order  to 
obtain  that  which  was  allowed. 

7.  Same— Workmen's  Time  Recorders. 

The  Bundy  patent,  No.  452,804,  for  a  workman's  time  recorder,  con- 
strued, and  held  infringed  as  to  claims  3  and  4  by  the  time  recorder  of  the 
Watson  patent.  No.  515,805. 
a  Same. 

The  Bauer  patent,  No.  305,882,  for  a  watchman's  time  detector,  con- 
strued, limited,  and  held  not  infringed  as  to  claim  4  by  the  time  recorder  of 
the  Watson  Patent,  No.  616306. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

Alan  D.  Kenyon  and  Wm.  Houston  Kenyon,  for  appellant 
James  Whittemore,  for  appellee. 

Before  TAFT  and  LUETON,  Circuit  Judges,  and  CLAELC,  District 
Judge. 

LURTON,  Circuit  Judge.  This  is  a  bill  to  restrain  infringement 
of  the  third  and  fourth  claims  of  patent  No.  452,894,  of  May  26,  1891, 
to  W.  L.  Bundy,  for  a  workman's  time  recorder;  and  also  the  ifourth 
claim  of  patent  No.  305,882,  of  September  30,  1884,  to  W.  Bauer,  for 
a  watchman's  time  detector.  The  defendant  is  a  corporation  known 
as  the  Detroit  Time-Register  Company,  and  is  engaged  in  making  and 
selling  a  workman's  time  recorder,  under  a  patent  to  N.  M.  Watson, 
No.  515,805,  of  March  6,  1894.  Bundy's  invention  relates  to  time- 
recording  mechanism  actuated  directly  by  a  clock,  and  connection* 
with  a  clock,  by  which  the  time  of  the  arrival  or  departure  of  work- 
men, clerks,  or  other  employes  may  be  recorded  by  the  employes 
themselves.  His  specifications  state  that  his  object  is  "to  provide  a 
mechanism  by  which  each  workman  or  employ^  in  a  shop  or  fectory, 
or  the  like,  will,  by  his  own  act,  accurately  record  the  time  of  his 
arrival  or  departure,  thereby  preventing  all  disputes,  each  workman 
having  his  own  key,  and  being  known  by  an  arbitrary  number,  which 
is  embossed  upon  the  bit  of  the  key,  and,  upon  its  being  inserted  and 
turned,  will  present  the  embossed  number  in  alignment  with  the 
numbers  upon  the  hour  and  minute  recording  wheels,  and  throagh 
the  agency  of  a  hammer  and  pad  thereon,  actuated  by  the  key,  and  a 
ribbon  and  strip  of  paper  in  proper  juxtaposition  the  hour,  minute, 
and  the  number  of  the  key  will  be  printed  upon  the  paper,  and  a  feed 
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mechaniBm  will  shift  the  paper  and  ribbon  a  fixed  space,  ready  for 
the  operation  of  the  printing  mechanism  by  the  next  workman  and 
the  recording  of  his  time  and  the  number  of  his  key,  as  before.  Then 
the  'time'  of  each  workman  is  made  up  from  the  paper  strip,  crediting 
each  one  with  the  time  between  his  arrival  and  departure,  whether  it 
be  full  time  or  only  a  part  thereof."  The  claims  which  are  here  in- 
volved are  as  follows: 

"(3)  A  dock  moTement  and  hour  and  minute  recording  wheels,  synchronous 
mechanism  actuating  said  wheels,  a  key  provided  with  a  bit  carrying  numbers, 
brought  into  alignment  with  the  hour  and  minute  wheels  by  the  turning  of  the 
key,  a  recording  strip,  and  an  impression  hammer,  in  combination  as  set  forth. 
(4)  A  clock  movement,  hour  and  minute  recording  wheels,  synchronous  mech- 
anism actuating  said  wheels,  a  key  provided  with  a  bit  carrying  numbers 
brought  into  alignment  with  the  hour  and  minute  wheels  by  turning  of  the  key, 
a  ward  upon  the  key,  a  recording  strip,  and  an  impression  hammer  operated 
by  mechanism  actuated  by  the  ward  of  said  key  as  it  is  turned,  in  combination 
as  set  forth." 

The  patentee  does  not  claim  any  novelty  in  any  of  the  parts  or  ele- 
ments of  his  combination.  The  claims  involved  are  distinctly  for 
the  union  or  combination  of  all  the  elements  arranged  and  combined 
together  so  as  to  accomplish  a  given  result,  in  the  manner  described. 
Neither  does  the  complainant  insist  that  the  structure  of  the  defend- 
ant includes  the  precise  mechanism  described  in  the  specifications  of 
his  patent,  nor  that  the  elements  combined  to  produce  the  results 
attained  are  identically  the  elements  described  in  the  patent  to 
Bundy.  What  is  claimed  is  this:  That  both  the  elements  and  ac- 
tuating mechanism  found  in  the  structure  of  the  defendant  are  me- 
chanical equivalents  for  those  found  in  the  Bundy  machine,  and  that 
they  are  combined  in  substantially  the  same  way,  so  that  the  mechan- 
ical equivalent  for  each  element  performs  substantially  the  same  func- 
tion of  the  corresponding  element  in  the  complainant's  machine;  and 
that  the  differences  between  the  elements  combined  in  the  two  ma- 
chines, and  in  the  mode  of  arrangement,  are  merely  colorable  accord- 
ing to  the  rule  forbidding  the  use  of  known  equivalents. 

The  learned  judge  who  decided  this  case  in  the  circuit  court,  after 
an  elaborate  consideration  of  the  claims  of  the  Bundy  patent  in  the 
light  of  the  history  of  the  art  and  of  the  occurrences  in  the  patent 
office,  reached  the  conclusion  that  the  Bundy  patent  was  not  entitled 
to  a  liberal  construction,  nor  to  the  benefit  of  the  doctrine  of  equiva- 
lents, but  was  limited  to  the  specific  device  described  and  claimed 
by  him,. and  that,  thus  construed,  the  defendant's  structure  did  not 
infringe!  In  this  interpretation  of  Bundy's  invention  we  are  unable 
to  agree.  Our  inability  to  agree  with  the  conclusions  of  the  circuit 
court  results  from  the  view  we  take  of  the  meritoriousness  of  Bundy's 
combination  in  producing  a  simple  and  accurate  time  recorder,  capa- 
ble of  being  used  by  a  very  large  number  of  workmen  in  rapid 
succession,  and  without  danger  of  confusion  or  error.  The  results  at- 
tained by  him  were  such  as  to  distinctly  mark  the  line  between  suc- 
cess and  failure,  and  the  rapid  occupation  of  the  field  by  his  inven- 
tion serves  as  evidence  that  the  public  for  the  first  time  realized  that 
in  his  time  recorder  had  been  found  a  practical  structure,  which  ac- 
complished accurately  and  simply  what  no  previous  invention  would 
do.    It  is  manifest  from  the  conditions  under  which  such  a  mechanism 
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must  be  operated,  as  well  as  from  the  reralts  Bought  by  its  use,  that 
to  be  efficient  it  must  be  capable  of  correctly  recording  in  rapid  suc- 
cession, not  only  the  time  of  arriyal  or  departure,  but  some  number 
or  mark  by  which  each  of  an  indefinite  number  of  employ^  may  be 
distinguished  from  all  of  his  associates  in  connection  with  the  record 
of  his  time.  But  this  record  must  be  one  which  can  be  automatically 
made  by  the  machine  when  set  in  motion  by  the  workman.  This  con- 
dition makes  it  of  the  highest  importance  to  the  usefulness  of  the 
recorder  that  the  act  to  be  done  by  the  workman  shall  be  single 
and  simple,  so  simple  that  employes  of  every  grade  of  intelligence 
shall  be  capable  of  operating  the  machine  without  liability  of  mistake 
in  the  record  or  injury  to  the  machine.  This  was  the  problem  which 
required  solution  in  order  to  produce  a  practical  time  recorder,  and 
this  problem  is  fully  met  in  the  invention  of  Bundy.  But  it  is  said 
that,  if  the  claims  of  his  patent  are  so  broadly  construed  as  to  give 
him  the  benefit  of  a  liberal  application  of  the  rule  of  equivalents,  it 
will  be  found  that  he  was  anticipated;  and  for  the  purpose  of  limit- 
ing Bundy  to  the  precise  structure  described  by  him  the  defendants 
have  gone  very  deeply  into  the  so-called  ''history  of  the  art"  For 
this  purpose  a  series  of  patents  for  watchman's  clocks  have  been  intro- 
duced, including  the  following:  J.  E.  Buerk,  August  25,  1865;  An- 
ton Myers,  No.  117,442,  of  1871;  L.  Aldridge,  of  1875;  W.  Imhauser, 
of  1876;  and  W.  Bauer,  No.  305,882.  The  general  nature  of  the  nm- 
ohines  represented  by  the  patents  referred  to,  and  their  uses,  is  fully 
discussed  and  explained  in  Imhauser  v.  Buerk,  101  U.  S.  647.  The 
learned  counsel  for  defendant,  in  his  brief,  thus  describes  these  docks, 
and  the  limitation  upon  their  usefulness,  by  saying: 

"In  all  these  watchman  docks,  however,  the  recording  strip  was  moved  by 
the  clock,  and  was  synchronized  therewith,  so  that  they  were  not  adapted  to 
be  used  by  a  large  number  of  watchmen  in  quick  succession,  because.  If  so 
used,  they  would  print  in  the  same  place;  but  were  rather  intended  for  nse  by 
one  or  a  few  watchmen  at  different  Intervals  of  time.  In  other  words,  there 
was  no  paper  feed  after  each  operation." 

It  is  true  that  in  a  patent  to  B.  Bocklin,  No.  199,181,  for  a  tell- 
tale clock,  there  is  found  a  feeding  device  by  which  the  recording 
strip  is  fed  forward  with  each  operation.  But  Bocklin's  inyention, 
though  embodying  hour  and  minute  recording  wheels,  synchronized 
with  a  clock,  and  a  recording  strip  carried  forward  with  each 
operation  of  the  machine,  was  in  fact  intended  only  for  use  by 
watchmen  who  might  record  thereon  the  time  of  call  at  the  station. 
There  was  no  way  by  which  the  machine  could  be  used  by  more 
than  a  very  few  watchmen,  because  no  means  for  identifying  a 
large  number  of  employes  was  included  in  the  invention.  The 
problem  was  a  distinct  one.  A  watchman's  clock,  to  be  used  by  one 
or  two  or  three  watchmen,  or  possibly  as  high  as  seven,  was  well 
k^iown.  But  such  machines  were  riot  adapted  for  use  as  time  re- 
corders for  an  indefinite  number  of  records  made  in  quick  succes- 
sion. The  evolution  of  a  practical  workman's  time  recorder  out 
of  the  improved  watchman's  clock  of  either  Bauer  or  Bocklin  re- 
quired the  discovery  and  application  of  mechanism  by  means  of 
which  each  of  an  indefinite  number  of  employes  of  varying  de- 
grees of  intelligence  and  care  might,  by  a  single  and  simple  act, 
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identify  himself  in  association  with  a  record  of  the  exact  time  of 
doing  that  act.  This  involved  invention.  This  is  just  what  Bundy 
was  the  first  to  do,  in  a  way  which  met  all  the  conditions  requisite 
to  a  time  recorder  which  should  rapidly,  accurately,  and  without 
danger  of  mistake  keep  the  time  for  a  great  number  of  men,  who 
might  arrive  or  depart  in  quick  succession.  A  number  of  others 
sought  to  accomplish  this  end  before  Bundy  made  the  invention 
now  involved.  Those  which  are  regarded  as  the  closest  anticipa- 
tions are  the  patents  of  Lane  &  Hill,  No.  210,788,  dated  December, 
1878;  C.  S.  Haskell,  No.  319,092,  dated  June  2,  1865;  W.  L.  Bundy, 
No.  393,205,  dated  November,  1888;  and  of  A.  Dey,  No.  411,586, 
dated  September  24,  1889.  The  patent  in  suit  to  W.  L.  Bundy 
follows  all  of  these,  and  is  dated  May  26,  1891.  That  which  is 
the  closest  approximation  to  Bundy's  patent  is  also  the  first  in  time 
of  those  mentioned,  being  the  patent  to  Lane  &  Hill.  This  structure 
is  shown  in  Figs.  1  to  7,  inclusive,  set  out  below . 


nq.3. 


Digiti 


zed  by  Google 


380  86  C.  0.  A.  RBP0RT8. 


9\ 


It  eontainSy  like  all  patents  for  time  recorders,  a  clock  moyement^ 
hour  and  minute  recording  wheels,  h  and  m,  synchronous  mechan- 
ism for  actuating  these  wheels,  a  movable  recording  strip,  i,  and 
impression  mechanism  for  pressing  type  on  the  recording  wheels, 
h  and  m,  and  upon  the  end  of  the  so-called  ^^key,'  q,  against  the 
recording  strip  which  runs  between  the  type  upon  the  registering 
time  wheels,  and  the  type  recording  the  workman^s  number  carried 
on  the  end  of  the  key,  q.  No  inking  ribbon  is  used,  the  record 
being  embossed.  The  so-called  "key,"  q,  is  not  a  key  in  any  true 
sense,  inasmuch  as  it  does  not  set  in  motion  or  actuate  any  mech- 
anism whatever.  It  is  properly  an  elongated  type,  the  type  being 
carried  on  its  inner  head,  8.  The  type  carried  in  this  way  repre- 
sents the  number  distinguishing  the  workman  carrying  and  using 
the  particular  key.  This  key  is  inserted  in  a  slot  in  the  plunger,, 
r,  in  a  sleeve,  s,  as  shown  in  Fig.  2.    The  fin,  10,  shown  on  the  kej 
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in  Fig.  2,  performs  no  function  in  operating  the  mechanism,  and 
serves  only  to  keep  the  key  in  an  upright  position.  This  machine 
is  operated  by  inserting  tiie  key,  9,  in  the  plunger,  r,  and  then 
grasping  and  turning  the  handle,  v,  shown  in  Fig.  1.  The  fin,  10, 
is  notched,  as  shown  by  11  in  Fig.  2,  "as  is  also  the  shank  of  the 
plunger,  r,  to  permit  the  cam,  t,  or  an  arm  or  toe  on  the  shaft,  u, 
when  turned  by  the  workman  seizing  the  handle,  v,  to  descend  into 
an  opening  in  the  sleeve,  s,  and  act  against  the  shoulders  of  the 
key  and  of  the  plunger,  force  the  key,  plunger,  and  pad  forward, 
and  press  the  strip,  i,  against  the  registers,  h,  m,  and  emboss  or  im- 
print upon  the  strip  the  hour  and  minute  of  the  day  at  which  the 
movement  took  place.  The  head,  8,  acts  against  the  bed,  w,  placed 
opposite  it,  behind  the  strip,  so  that  with  each  record  of  hours 
and  minutes  there  also  appears  a  letter,  character  or  number  to 
designate  a  person."  This  embossing,  it  will  be  noticed,  occurs 
on  both  sides  of  the  recording  strip;  that  is,  the  number  carried  on 
the  workman's  key  is  embossed  on  one  side,  while  the  figures 
representing  time  are  embossed  upon  the  opposite  side.  This 
invention  was  never  put  into  practical  use,  none  being  ever  sold 
or  made  for  purposes  of  sale.  The  mechanism  of  the  Lane  &  Hill 
device  is  put  in  motion,  not  by  the  operation  of  any  key,  but  by 
the  handle,  v.  The  key  is  merely  an  elongated  type,  and  performs 
no  function  except  to  carry  into  proper  position  the  type  on  its 
end,  and  to  act  in  conjunction  with  the  plunger  into  which  it  is 
inserted  as  a  part  of  the  impression  mechanism  by  which  the  em- 
bossing is  done.  The  handle,  v,  actuates  the  mechanism  for  feed- 
ing forward  the  recording  strip  as  well  as  the  impression  mech 
anism  by  which  the  printing  is  done.  The  defect  in  this  device 
as  a  practical  workman's  time  recorder  is  that  its  operation  re 
quires  two  entirely  distinct  acts  to  be  done  by  the  workman :  First, 
he  must  insert  the  key  in  the  slot  of  the  plunger  far  enough  for 
the  cam,  t,  to  engage  the  notch,  11;  and,  second,  he  must  grasp 
and  turn  the  handle,  v,  with  the  requisite  force  to  press  the  plun- 
ger forward  and  do  the  work  of  embossing.  The  necessity  for 
doing  two  distinct  things  is  in  itself  most  objectionable  in  a  device 
of  this  kind.  The  mechanism  was  liable  to  injury  if  the  key  is  not 
inserted  far  enough  to  enable  the  cam  to  engage  the  key  in  its 
notch,  and  was  liable  to  become  jammed  in  the  plunger.  Excessive 
force,  altogether  likely  when  men  are  crowding  and  indifferent, 
applied  to  the  crank  handle,  is  likely  to  result  in  injury  to  the 
crank  by  loosening  or  detaching  the  hcindle  from  the  shaft.  All 
of  these  defects  are  pointed  out  by  experts,  in  addition  to  the  fact 
that  the  operation  of  the  machine  is  necessarily  much  slower  than 
that  of  one  requiring  only  one  simple  act  by  the  operator.  This  in- 
vention was  never  put  into  practical  use,  none  having  ever  been 
made  for  the  market. 

The  Haskell  patent  is  wholly  unlike  the  Bundy  in  material  respects. 
Haskell  attempted  to  solve  the  problem  of  identifying  the  workmen 
by  requiring  them  to  write  their  names  or  numbers  upon  the  paper 
strip  and  then  to  print  the  time  by  revolving  a  handle.  The  Bundy 
patent  of  1888  undertook  to  accomplish  the  desired  result  by  placing 
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numbers  representing  the  different  employes  upon  wheels  called  *^op- 
erators'  wheels"  wiSiin  the  casing  of  tiie  clock*  The  workman's 
number  is  brought  into  alignment  with  the  type  upon  the  time-re- 
cording wheels  by  lugs  upon  the  key  of  different  shapes  and  lengths, 
operating  through  a  complicated  and  delicate  mechanism  to  move  the 
operator's  type  wheel.  The  intricacy  and  delicacy  of  the  mechanism 
necessary  to  bring  the  particular  number  desired  into  alignment  was 
such  as  to  make  the  machine  unreliable,  and  of  no  practical  value 
whatever.  It  was  but  a  toy  machine,  and  was  worthless  for  actual 
use.  The  Dey  machine  was  another  which  placed  the  workman's 
number  upon  an  operator's  type  wheel  inside  the  machine.  These 
wheels  were  connected  with  in<^cators  on  certain  index  plates  on  the 
face  of  the  recorder.  The  workman  was  first  required  to  turn  the 
indicator  opposite  to  the  desired  number  on  the  index  plate,  which 
brought  the  corresponding  number  on  the  operator's  type  wheel  into 
alignment  with  the  type-recording  wheels.  Then  the  workman  is 
required  to  pull  down  a  lever  which  sets  in  motion  the  mechanism 
which  does  the  printing,  and  feeds  forward  the  strip  and  inking  rib- 
bon. This  constituted  the  st^te  of  the  art  when  Bundy  made  the 
invention  covered  by  his  patent  of  1891.  There  was  no  practical 
operative  machine  which  fully  met  the  conditions  incident  to  the 
successful  use  of  such  a  recorder,  where  both  simplicity  and  accuracy 
were  essentials  to  usefulness. 

The  Bundy  time  recorder  is  a  structure  which  automatically  re- 
cords upon  a  movable  recording  strip  the  time  of  the  arrival  and 
departure  of  employes,  and,  opposite  the  time,  records  the  individual 
mark  or  number  distinguishing  the  different  workmen,  so  that  the 
precise  time  of  the  arrival  of  each  workman  is  distinctly  recorded. 
Each  workman  is  furnished  with  a  key,  upon  a  bit  or  ward  of  whidi 
is  a  number  in  type,  by  which  the  particular  workman  is  distinguished. 
The  record  is  made  by  the  simple  operation  of  inserting  and  turning 
the  key.  The  recording  strip  of  the  claims  is  a  movable  strip  fed 
forward  with  each  turning  of  the  key,  and  with  this  strip  the  inking 
ribbon  is  also  carried.  The  single  and  simple  operation  of  turning 
the  key  not  only  brings  the  tyi)e  printing  the  workman's  number 
into  alignment  with  the  type  on  the  time  recording  wheels,  but  by 
the  same  operation  the  ward  of  the  key  sets  in  motion  mechanism 
^vithin  the  machine  by  which  the  recording  strip  and  inking  ribbon 
are  fed  forward,  and  also  actuates  suitable  impression  mechanism 
by  which  the  type  carried  on  another  ward  of  the  key  for  printing 
the  workman  s  number  and  the  type  upon  the  time-recording  wheels 
for  printing  the  time  indicated  by  the  clock,  are  brought  into  con- 
fact  with  the  inking  ribbon  and  recording  strip  and  a  printed  record 
made.  The  \ery  essence  of  this  invention  lies  in  Bundy's  key  and 
its  fuuctions,  for  by  the  simple  and  easy  operation  of  that  key  the 
work  of  alljrning,  printing,  and  fov^^ding  is  done.  This  structure  is 
sutiiciently  illustrated  by  Fij;^.  1,  3,  4,  5,  10,  11,  and  12  of  the  draw- 
ings of  the  piitent,  which  are  set  out  on  following  pages. 

Fig.  1  is  a  front  elevation  of  a  clock,  having  its  front  broken  away 
to  show  the  recording  mechanism.  Fig.  3  is  a  side  elevation  of  the 
recording  mechanism,  showing  the  impression  hammer  and  helve 
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in  partly  dotted  lines.  Fig.  4  is  a  top  plan  of  the  hour  and  minute 
recording  wheels,  10  and  11,  the  mechanism  for  actuating  them, 
inserted  and  turned  into  position  in  alignment  with  these  wheels, 
ready  for  the  making  of  the  impression,  as  shown  in  Fig.  3.  Fig.  7 
is  a  side  elevation  of  Bund/s  key,  showing  an  arbitrary  number  on 
the  so-called  '*bit,"  21.  Fig.  5  is  a  sectional  elevation  of  the  recording 
mechanism,  the  fro.it  being  removed,  and  the  hour,  and  minute  wheels 
and  the  means  for  actuating  them  being  also  left  off,  and  showing  in 
dotted  lines  the  position  assumed  by  the  hammer  and  helve,  and  their 
operating  mechanism,  when  a  key  is  turned,  and  just  at  the  instant 
when  the  hammer  is  about  to  be  released  by  a  slight,  further  move- 
ment of  the  key.  Fig.  10  is  a  front  elevation  of  the  key  locking 
pawl,  the  parallel  bars  supporting  it,  and  the  shaft  to  which  said 
bars  are  secured.  Fig.  11  is  a  side  elevation  of  the  pawl  detached. 
Fig.  12  shows  the  key  turned  in*the  key  holder,  and  the  hammer 
in  the  act  of  making  an  impression. 

Defendant's  mechanism,  like  that  of  complainant's,  consists  of  tw^o 
parts, — a  large  clock  case,  containing  clock  works,  and  a  smaller 
machine  within  the  clock  case.  Three  drawings  found  below  repre- 
sent correctly  the  mechanism  involved  in  the  time  recording  ap- 
paratus carried  within  the  clock  frame,  and  show  all  the  material 
parts  of  the  machine,  except  the  clock  movement.  These  drawings 
ar^  as  follows: 

FiffJ.  ^^^ 
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The  following  are  the  material  parts  shown  by  these  drawings: 
First.  Hour  and  minute  recording  wheels,  F  and  G,  with  type  upon 
their  peripheries  representing  the  hours  and  minutes.  Second.  Syn- 
chronous mechanism  between  the  clock  movement,  not  shown,  and  the 
time-recording  wheels,  F  and  G,  by  which  these  wheels  are  actuated. 
Third.  A  recording  strip,  V,  and  an  inking  ribbon,  W,  which  are  fed 
forward  by  operation  of  the  key  each  time  it  is  inserted  and  pushed. 
Fourth.  An  impression  mechanism  consisting  of  the  key,  C,  the  arms, 
E,  e,  rocking  bar,  6,  wheels,  F  and  G,  and  the  printing  cushions, 
T,  t.  Fifth.  The  key,  C,  carrying  the  workman's  number  on  its  end, 
and  having  a  fin  or  projection,  c,  on  one  side,  as  shown  in  Fig.  2. 
This  key  is  inserted  in  keyhole,  B,  and  is  then  pushed  inward  as  far 
as  it  will  go.  This  inward  thrust  of  the  key  brings  the  workman's 
number  on  the  key  into  alignment  with  the  type  upon  the  recording 
wheels,  F  and  G.  The  same  inward  thrust  causes  the  fln  or  ward, 
C,  to  strike  arm,  E,  of  rocking  bar,  e',  and  depresses  it.  Arm,  e, 
being  fixedly  secured  to  rocking  bar,  e',  is  also  depressed.  In  its 
downward  course,  arm,  e,  strikes  against  hour  wheel,  F,  forcing  it 
and  the  minute  recording  wheel,  G,  downward.  The  downward 
pressure  upon  the  type-recording  wheels  being  simultaneous  with  the 
thrust  of  the  key,  the  workman's  number  and  the  type  upon  the 
time  wheels  are  simultaneously  pressed  against  the  recording  strip 
and  inking  ribbon  and  printing  cushions,  T,  t,  and  effect  the  printing 
by  force  of  the  inward  thrust  given  the  key  by  the  operator.  Tht» 
printing  of  the  workman's  number  is  done  independently  of  the 
mechanism  by  which  the  type  on  the  time  wheels  are  made  to  print. 
The  stem  of  the  key,  when  pushed  in,  passes  by  the  rim  of  the  outer 
wheel  until  it  strikes  with  its  end  against  the  recording  strip  and 
inking  ribbon  on  the  printing  table  or  cushion,  T.  Were  it  not  for 
the  engagement  by  the  projecting  fin  or  ward  of  the  key  with  the  ann, 
E,  the  workman's  number  would  alone  be  embossed  or  printed. 
The  function  of  the  fin,  e,  is,  through  connecting  mechanism,  to  carry 
down  the  wheels,  F  and  G,  endwi^,  and  press  them  against  the  same 
cushion  simultaneously  with  the  number  on  the  end  of  the  key. 
"Thus  the  key,"  says  Mr.  Bartliel,  the  expert  for  defendant;,  "in  de- 
fendant's machine  not  only  makes  the  imprint  of  its  own  number  by 
the  pressure  of  the  hand,  but  it  also  presses  the  hour  and  minute 
wheels  against  the  recording  strip  and  printing  table  to  produce  a 
record  of  the  time  in  connection  with  that  of  the  key."  The  presj^ure 
upon  the  key  by  the  hand  of  the  operator  is,  however,  applied  to  the 
time-recording  wheels  only  through  the  rock  shaft  and  arms,  E,  e, 
for  the  key  does  not  come  into  direct  contact  with  those  wheels. 
The  hammer-like  force  of  the  inward  thrust  of  the  key  is  transmitted 
to  the  recording  wheels  by  the  interposition  of  the  rock  shaft  and  its 
arms,  with  which  the  fin  or  ward  of  the  key  engages  as  it  is  thrust 
inward.  But  the  defendant  contends  that,  although  its  structure 
greatly  resembles  that  of  the  complainant,  yet  they  do  •not  infringe, 
for  the  following  reasons:  (1)  Because  defendant  does  not  use  a 
turning  key;  (2)  defendant  does  not  use  a  key  which  carries  a  num- 
ber on  its  bit;  (3)  defendant  does  not  use  an  impression  hammer. 

It  is  true  that  defendant  does  not  use  a  turning  key.    It  has  sub- 
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^tituted  for  a  taming  key  one  which,  instead  of  turning,  perfomiB  the 
same  functions  by  an  inward  thrust.  The  so-called  "fin"  is  the  equiv- 
alent of  the  ward  upon  Bundy's  key.  It  does  the  same  work  by  a 
thrust,  which,  in  Bundy's  machine,  is  done  by  turning.  The  ward 
or  projection  in  each  engages  with  other  mechanism,  and  transmits 
motion  or  sets  other  mechanism  in  motion.  The  defendant's  key 
carries  the  workman's  number  upon  the  end  of  its  stem,  instead  of 
upon  a  projecting  piece  of  metal  upon  the  side  of  its  stem.  The  so- 
called  '*bit"  of  the  complainant  serves  no  other  purpose  than  to  carry 
the  number  so  that,  when  the  key  is  operated,  the  number  will  bi? 
in  alignment  with  the  time-recording  wheels.  The  'T)it"  does  not 
set  in  motion  any  other  mechanism,  and  performs  no  function  that  in 
not  performed  by  the  end  of  the  stem  of  defendant's  key.  The  most 
insistent  contention  of  the  defendant  is  that  it  does  not  use  the 
"impression  hammer"  of  the  Bundy  patent.  The  fourth  claim  of  the 
Bundy  patent  includes  as  an  element  "an  impression  hammer,  oper- 
ated by  mechanism  actuated  by  the  ward  of  said  key  as  it  is  turned." 
The  contention  is  that  Bundy  is  limited  to  an  impression  hammer 
operated  by  mechanism  set  in  motion  by  the  ward  of  a  turning  key, 
and  that  it  is  open  to  another  to  substitute  for  an  impression  ham- 
mer a  different  impression  mechanism,  and  that  it  (the  defendant) 
neither  uses  a  hammer  nor  is  its  impression  mechanism  operated  by 
mechanism  actuated  by  the  ward  of  a  key  "as  it  is  turned."  The  dif- 
ference between  the  two  methods  of  printing  is  only  this:  First. 
Bundy  prints  by  pressing  his  recording  strip  against  the  type,  while 
defendant  prints  by  pressing  the  type  down  upon  the  recording 
strip.  That  the  printing  is  done  by  a  blow  delivered  by  Bundy's 
"hammer,"  and  by  pressure  only  in  the  device  of  defendant,  is  not 
material.  Both  methods  of  printing  were  well  known,  and  one  is 
the  full  equivalent  of  the  other.  The  difference  between  the  two 
methods  is  at  last  but  of  degree  in  force  used.  Both  produce  the 
contact  necessary  to  make  an  impression.  Second.  The  mechanism 
which  operates  the  impression  mechanism  in  Bundy's  device  is  set 
in  motion  by  a  fin,  ward,  or  projection  of  a  key  as  it  is  thrust  in- 
ward by  the  hand  of  the  operator.  The  downward  movement  of  the 
type-carding  recording  wheels  is  transmitted  to  them  through  de- 
fendant's rock  shaft  and  its  arms  which  are  engaged  by  the  fin  of  its 
key  as  it  is  pushed  in.  It  is  true  that  this  transmitted  power  only 
operates  to  print  the  hour  and  minute  of  the  operation  from  the  type 
carried  by  the  type-recording  wheels,  for  the  number  carried  upon 
the  stem  of  the  operator's  key  is  impressed  upon  the  recording  strip 
only  as  a  result  of  the  direct  pressure  of  the  operator's  hand  in  push- 
ing against  the  key.  So  far  as  the  printing  of  the  workman's  num- 
ber is  done  without  the  interposition  of  any  other  mechanism,  the 
defendant  possibly  does  not  infringe.  But  so  far  as  the  key  gives 
motion  to  other  parts  by  which  printing  is  done  there  is  infringement, 
for  to  that  extent  defendant  does  use  an  impression  mechanism  ac- 
tuated by  the  operation  of  the  key.  T^e  complete  impression  mech- 
anism of  the  defendant  consists  in  the  time-recording  wheels,  the 
rock  shaft  and  its  arms,  E,  e,  and  the  key,  G.  The  function  of  the 
impression  hammer  of  the  Bundy  patent  is  to  print  upon  the  record- 
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ing  strip  the  number  of  the  workman  and  the  time  of  the  operation, 
and  this  it  does  by  pressing  together  the  recording  strip,  inking  ribbon, 
and  type.    To  produce  this  work,  the  impression  mechanism  is  ac- 
tuated by  the  key.    The  function  of  those  parts  of  defendant's  mech- 
anism which  have  been  substituted^  for  Bundy's  "impression  hammer" 
is  to  do  precisely  the  same  thing  By  pressing  together  the  strip,  the 
inking  ribbon,  and  the  type.    One  presses  the  strip  down  upon  the 
type,  and  the  other  presses  the  type  down  upon  the  strip.    The  in- 
strumentalities by  which  the  type  and  the  paper  are  brought  to- 
gether are  actuated  in  both  cases  by  the  key  in  the  hands  of  the  oper- 
ator.   In  one  case  power  is  started  by  turning  the  key,  and  in  the 
other  by  pushing  against  the  key;  but  in  both  instances  intervening 
mechanism  is  engaged  and  set  in  motion  by  metal  projections  upon 
the  key.    That  the  recording  wheels  constitute  a  part  of  the  defend- 
ant's impression  mechanism  is  not,  in  this  case,  material.    One  may 
not  escape  infringement  by  the  mere  joinder  of  two  elements  into 
one  integral  part.    If  the  united  part  effects  the  same  results,  in 
substantially  the  same  way  as  the  separate  parts  before  the  union, 
the  change  is  colorable.    McDonald  v.  Whitney,  24  Fed.  600;  Ballard 
V.  McCluskey,  58  Fed.  880;  Oval  Wood  Dish  Co.  v.  Sandy  Greek,  N. 
Y.,  Wood  Mfg.  Co.,  60  Fed.  285.    It  is  clear  that,  unless  Bundy  is 
limited  to  a  key  which  is  operated  only  by  turning,  and  a  key  which 
carries  the  number  of  the  workman  only  upon  a  projection  upon  its 
side,  and  to  an  impression  hammer  operated  only  by  a  ward  of  a 
key  "as  it  is  turned,"  the  fourth  claim  of  the  patent  is  infringed 
by  the  recorder  of  the  defendant.    We  find  nothing  in  the  old  art 
which  should  limit  the  claims  in  suit  to  the  precise  structure  he  has 
described,  or  deprive  the  inventor  of  a  reasonable  application  of  the 
doctrine  of  equivalents.    The  Lane  &  Hill  machine  nearly  approxi- 
mated a  practical  and  successful  time  recorder.    But  the  failure  to 
so  arrange  the  combination  as  that  by  the  single  act  of  operating  the 
key  the  work  of  aligming  and  printing  and  feeding  might  all  be  done 
made  it  an  impractical  machine  for  the  purposes  for  which  such  a 
machine  was  useful.    The  change  required  in  order  to  make  a  re- 
corder operative  by  the  single  act  of  turning  a  key  may  seem  simpl<\ 
now  that  it  has  been  do\ie.    But  neither  Haskell,  nor  Dey,  nor  Bundy 
in  his  1888  patent,  succeeded  in  supplying  the  mechanism  needed, 
though  they  tried  in  different  ways,  and  although  thev  had  before 
them  all  that  the  old  watchman's  clock  art  could  teach,  as  well  as 
all  that  taught  by  Lane  &  Hill.    Their  inventions  were  useless,  be- 
cause they  did  not  meet  the  conditions  under  which  a  workman's  time 
recorder  must  be  used. 

The  ingenuity  of  Bundv  in  his  patent  of  1891  lies  in  his  key  and 
its  functions  as  covered  by  his  claims.  Whether  his  key  actuated 
the  feeding  and  printing  mechanisms  by  being  turned  or  pushed 
is  not  of  the  essence  of  the  invention.  Pushing  keys  setting  in  mo- 
tion bolts  and  other  mechanism  were  old,  and  but  the  equivalent  of 
keys  which  did  the  same  thing  by  turning.  The  only  function  of 
the  bit  upon  which  the  workman's  number  ^as  embossed  was  to 
carry  that  number  into  alignment  with  the  time-recording  type. 
That  bit  actuated  no  mechanism.    The  same  result  was  accomplish- 
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ed  by  placing  the  workman's  nnmber  upon  the  inner  end  of  a  key, 
which  sets  in  motion  other  mechanism  by  pushing  in  place  of  turn- 
ing. Neither  was  it  invention  to  cause  the  printing  to  be  done  by 
pressing  the  type  down  upon  the  paper  strip  instead  of  pressing 
the  paper  strip  against  the  type.  The  one  was  the  plain  equivalent 
of  the  other.  Seece  Buttonholfe  Mach.  Co.  v.  Globe  Buttonhole 
Mach.  Co.,  10  C.  C.  A.  194,  61  Fed.  958.  That  defendant's  impression 
mechanism  is  not  in  the  form  or  shape  of  a  hammer  is  of  no  conse- 
quence unless  the  form  itself  is  of  the  essence  of  the  invention. 
This  it  was  not. 

In  Winans  v.  Denmead,  15  How.  S30-342,  the  court,  in  uphold- 
ing a  claim  which  covered  a  railroad  car  made  of  sheet  iron  "in  the 
form  of  a  frustum  of  a  cone"  against  an  infringer  who  had  used 
a  different  geometrical  form  without  introducing  any  new  mechan- 
ical principle  or  mode  of  operation,  or  attaining  any  new  result, 
among  other  things,  said: 

"Undoubtedly  there  may  be  cases  In  which  the  lerters  patent  do  include  only 
the  i>articular  form  described  and  claimed.  Davis  v.  Palmer,  2  Brock.  300,  Fed. 
Cas.  No.  3,645,  seems  to  have  been  one  of  those  cases.  But  they  are  In  entire 
accordance  with  what  is  above  stated.  The  reason  why  such  a  patent  covers 
only  one  geometrical  form  Is  not  that  the  patentee  has  described  and  claimed 
that  form  only;  It  Is  because  that  form  only  Is  capable  of  embodying  bis  in- 
vention; and,  consequently,  If  the  form  Is  not  copied,  the  Invention  is  not  used. 
Where  form  and  substance  are  inseparable.  It  is  enough  to  look  at  the  form 
only.  Where  they  are  separable,  where  the  whole  substance  of  the  invention 
may  be  copied  In  a  different  form,  it  is  the  duty  of  courts  and  Juries  to  look 
through  the  form  for  the  substance  of  the  Invention,— for  that  which  entitled 
the  inventor  to  his  patent,  and  which  the  patent  was  designed  to  seeing.  Where 
that  is  found,  there  is  an  infringement;  and  it  Is  not  a  defense  that  It  is  em- 
bodied in  a  form  not  described,  and  in  terms  claimed  by  the  patentee.  Pat- 
entees sometimes  add  to  their  claims  an  express  declaration  to  the  effect  that 
the  claim  extends  to  the  thing  patented,  however  Its  form  or  proportions  may 
be  varied.  But  this  is  unnecessary.  The  law  so  interprets  the  claim  without 
the  addition  of  these  words.  The  exclusive  right  to  the  thing  patented  is  not 
secured  If  the  public  are  at  liberty  to  make  substantial  copies  of  it,  varying  its 
form  or  proportions;  and  therefore  the  patentee,  having  described  his  Invention, 
and  shown  its  principles,  and  claimed  it  In  that  form  which  most  perfectly 
embodies  it,  is,  in  contemplation  of  law,  deemed  to  claim  every  form  in  which 
his  invention  may  be  copied,  unless  he  manifests  an^  hitention  to  disclaim  some 
of  those  forms." 

>?o,  in  Machine  Co.  v.  Murphy,  97  U.  S.  120-125,  the  court  said: 

^'Except  where  form  Is  of  the  essence  of  the  invention,  it  has  but  Uttle  weight 
In  the  decision  of  such  an  issue;  the  correct  rule  being  that.  In  determining  the 
question  of  infringement,  the  court  or  jury,  as  the  case  may  be,  are  not  to  Judge 
of  similarities  or  differences  by  the  names  of  things,  but  are  to  look  at  the 
machines,  or  their  several  devices  or  elements.  In  the  light  of  what  they  do,  or 
what  office  or  function  they  perform,  and  how  they  perform  It,  and  to  find 
that  one  thing  is  substantially  the  same  as  another  if  it  performs  substantially 
the  same  function  in  substantially  the  same  manner,  to  obtain  a  like  result, 
always  bearing  in  mind  that  devices  in  a  patented  machine  are  different  in 
the  sense  of  the  patent  law,  when  they  perform  different  functions,  or  In  a 
different  way,  or  produce  a  substantially  different  result.  Nor  is  it  safe  to  give 
much  heed  to  the  fact  that  the  corresponding  device  in  two  machines,  or- 
ganized to  accomplish  the  same  result,  are  different  In  shape  or  form,  one  from 
the  other,  as  It  is  necessary  in  every  special  investigation  to  look  at  the  Doode  of 
operation,  or  the  way  the  device  works,  and  at  the  result,  as  weU  as  at  the 
means  by  which  the  result  is  obtained." 
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We  are  not  unaware  of  the  principle  that  the  mere  fact  that  two 
machines  produce  the  same  effect  does  not  establish  that  one  is  an 
infringement  of  the  other.  If  it  were  so,  it  would  operate  as  an 
admission  that  an  inventor  is  entitled  to  patent  his  function.  To 
be  an  infringement,  '^e  alleged  infringer  must  have  done  some- 
thing more  than  reach  the  same  result.  He  must  have  reached  it 
bj  substantially  the  same  or  similar  means,  or  the  rule  that  the 
function  of  a  machine  cannot  be  patented  is  of  no  practical  value.'^ 
Westinghouse  v.  Power-Brake  Co.,  170  U.  S.  569,  18  Sup.  Ct.  723. 
Bat,  on  the  other  hand,  a  charge  of  infringement  is  often  made  out, 
though  the  letter  of  the  claim  be  avoided.  Machine  Co.  v.  Murphy, 
07  U.  S.  120-125;  Elizabeth  v.  Pavement  Co.,  Id.  126-137;  Hoyt 
V.  Home,  145  TJ.  S.  302-308, 12  Sup.  Ct  922;  Westinghouse  v.  Pow- 
er-Brake Co.,  170  U.  S.  537,  538,  18  Sup.  Ct.  707.  That  Bundy  is 
not,  in  a  broad  sense,  a  pioneer  in  this  art,  may  be  conceded. 
But  his  invention  was  such  as  to  mark  a  distinct  step  in  the  prog- 
ress of  the  art.  Indeed,  his  mechanism  was  ^he  first  successful 
structure  of  its  kind.  To  be  entitled  to  the  benefit  of  the  doctrine 
of  equivalents,  it  is  not  essential  that  the  patent  shall  be  for  a 
pioneer  invention  in  the  broad  sense  of  that  term.  If  his  invention 
is  one  which  has  marked  a  decided  step  in  the  art,  and  has  proven 
of  value  to  the  public,  he  will  be  entitled  to  the  benefit  of  the  rule 
of  equivalents,  though  not  in  so  liberal  a  degree  as  if  his  invention 
was  of  a  primary  character.  Mr.  Justice  Jackson,  in  Miller  v. 
Manufacturing  Co.,  151  U.  S.  186,  207,  14  Sup.  Ct.  310,  318,  said, 
*'The  range  of  equivalents  depends  upon  the  extent  and  nature 
of  the  invention.''  The  meritoriousness  of  an  improvement  depends 
— ^First,  upon  the  extent  to  which  the  former  art  taught  or  sug- 
gested the  step  taken;  and,  second,  upon  the  advance  made  in  the 
usefulness  of  the  machine  as  improved.  In  McCormick  Harvesting 
Mach.  Co.  V.  C.  Aultman  &  Co.,  37  U.  S.  App.  299,  16  C.  C.  A.  259, 
and  69  Fed.  371,  this  court  said: 

"Whether  he  speclficaUy  claims  in  his  patent  the  benefit  of  equivalents  Or 
not,  the' law  aUows  them  to  him  according  to  the  nature  of  his  patent.  -If  it 
Is  a  mere  improvement  on  a  successful  machine,  a  mere  tributary  invention, 
or  a  device  the  novelty  of  which  is  confined  by  the  past  art  to  the  particular 
form  shown,  the  range  of  the  equivalents  is  narrowly  restricted.  It  is  a  pioneer 
patent  with  a  new  result.  The  range  is  very  wide,  and  is  not  restricted  by  the 
failure  of  the  patentee  to  describe  and  claim  combinations  of  equivalents. 
Nothing  wiU  restrict  the  pioneer  patentee's  rights  in  this  regard  save  the  use 
of  language  in  his  specifications  and  claims  which  permits  no  other  reasonable 
^construction  than  one  attributing  to  the  patentee  a  positive  intention  to  limit 
the  scope  of  his  Invention  in  some  particular  to  the  exact  form  of  the  device 
he  shows,  and  a  consequent  willingness  to  abandon  to  the  public  any  other 
form,  should  it  be  adopted  and  prove  useful.  Instances  of  such  a  limitation 
may  be  found  In  Keystone  Bridge  Co.  v.  Phconix  Iron  Co.,  95  U.  S.  274,  and  in 
Brown  v.  Manufacturhig  Co.,  6  U.  S.  App.  427,  16  U.  S.  App.  234,  6  C.  C.  A. 
528,  and  57  Fed.  731." 

In  the  view  we  have  of  the  step  taken  by  Bundy,  we  think  he  Is 
entitled  to  protect  his  real  invention  by  a  reasonable  application 
of  the  rule  of  equivalents.  We  find  in  the  structure  of  defendant 
all  the  elements  of  Bundy's  combination,  or  their  mechanical  equiv- 
alents, combined  in  substantially  the  same  way,  and  performing. 
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substantially  the  same  functions,  and  producing  identically  the 
same  result  as  that  effected  by  the  same  elements  in  Bundy's  de- 
vice. 

Neither  do  we  find  anything  in  the  proceedings  in  the  patent 
oflfice  which,  properly  understood,  should  limit  him  to  either  a 
turning  key  or  one  carrying  the  operator's  number  on  its  bit.  The 
circuit  court  fell  into  error  in  assuming  that  claim  3  of  Bundy'8 
patent  was  substituted  for  claim  2  of  his  original  claims,  the  lat- 
ter being  canceled  upon  a  reference  to  the  patent  of  Lane  &  Hill. 
Bundy's  claims  1  and  2,  as  originally  filed,  were  as  follows: 

"(1)  In  a  time-recording  apparatus,  hour  and  minute  wheels,  a  rotating  key 
provided  with  a  number  or  character  upon  a  bit  thereof,  to  register  the  oper- 
ators upon  a  strip,  and  an  Impression  hammer.  (2)  In  a  thne-recording  appa- 
ratus, the  combination  with  the  impression  hammer  of  hour  and  minute  regis- 
tering wheels,  a  key  inserted  and  turned  to  bring  the  number  or  Character  upon 
the  bit  thereof  into  alignment  with  said  wheels  and  a  registering  strip." 

Claims  10  and  11  of  his  original  application  were  as  follows: 

"(10)  A  clock  movement,  hour  and  minute  registering  wheels,  synchronous 
mechanism  actuating  said  wheels  independently  of  each  other  and  actuated  hj 
the  clock  movement,  and  a  key  provided  with  a  bit  carrying  numbers  brought 
into  alignment  with  the  hour  and  minute  wheels  by  the  turning  of  the  key,  a 
registering  strip  and  an  impression  hammer,  in  combination  as  set  forth.  (11) 
A  clock  movement,  hour  and  minute  registering  wheels,  snychronous  mechanism 
actuating  said  wheels  independently  of  each  other  and  actuated  by  the  clock 
movement,  a  key  provided  with  a  bit  carrying  numbers  brought  into  alignm?nt 
with  the  hour  and  minute  wheels  by  turning  of  the  key,  a  ward  upon  the  key, 
a  registering  strip,  an  impression  hammer  operated  by  mechanism  actuated  by 
the  ward  of  said  key  as  it  is  turned,  in  combination  as  set  forth." 

The  other  claims  of  his  original  application  relate  entirely  to 
different  subjects,  and  have  no  effect  in  the  construction  of  those 
allowed  and  involved  in  this  case.  Claim  1  was  rejected  upon  a 
reference  to  the  Bauer  watchman  clock  patent.  No.  305,882,  and 
because  the  elements  were  not  claimed  in  combination.  Claim  2 
was  rejected  upon  the  statement  that  it  was  met  in  the  Lane  & 
Hill  patent,  No.  210,788.  Claims  10  and  11  were  rejected  because 
it  was  **n()t  seen  that  the  wheels"  are  independent  of  each  other, 
as  stated.    Claim  1  was  amended  so  as  to  read  as  follows: 

•*(1)  In  a  time-recording  apparatus,  the  combination  with  the  hour  and  min- 
ute wheels  rotated  synchronously  with  a  clock  movement  of  a  key  provided 
with  a  number  or  character  upon  a  bit  thereof,  to  be  rotated  to  record  the  num- 
ber or  character  upon  a  strip,  and  an  impression  hammer." 

In  respect  to  the  reference  to  Bauer,  Bundy  replied  to  the  ruling 
of  the  examiner  that  **the  Bauer  patent  does  not  show  the  syn- 
chronous hour  and  minute  wheels,  and  consequently  this  imparts 
novelty  to  the  claim  as  amended."  This  claim,  as  amended,  was 
again  rejected,  the  examiner  ruling  that  "the  claim  now  presented 
is  lield  to  cover  nothing  patentable  over  what  is  shown  in  Bauer, 
before  cited."  Claim. 2  was  amended  by  changing  "registering'' 
to  "recording,^'  and  again  filed  with  the  insistence  that  "this  claim 
is  not  anticipated  by  the  Lane  &  Hill  patent,  210,788,  for  the 
reason  that  in  that  patent  the  key,  when  inserted,  is  in  alignment 
for  the  printing.  My  device  requires  the  turning  of  the  key  to 
bring  the  number  into  alignment,  and  my  claim  is  specific  as  to 
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the  turning  of  the  key."  The  claim,  as  amended,  was  again  rejected 
upon  the  ground  that  "the  second  claim  as  met  in  Lane  &  Hill,  be- 
fore given,  in  view  of  the  fact  that  it  does  not  make  any  difference, 
in  a  patentable  sense,  whether  thfe  key  is  turned,  as  in  Bauer,  or 
not  turned,  as  in  Lane  &  Hill."  Claim  10  was  amended  by  changing 
"registering"  to  "recording,"  and  by  striking  out  the  words  "in- 
dependently of  each  other,"  thus  meeting  the  only  objection  made 
to  that  claim.  Claim  11  was  amended  in  the  same  way  to  meet 
the  same  objection,  and  both  10  and  11,  as  thus  amended,  were 
allowed  as  claims  3  and  4  of  the  patent  as  issued. 

It  will  thus  be  seen  that  neither  of  the  claims  here  involved 
were  ever  rejected  upon  a  reference  to  either  Bauer  or  Lane  & 
Hill,  and  were  originally  disallowed  upon  a  ground  in  no  wise  af- 
fecting the  question  of  infringement  here  involved,  and,  as  allowed, 
include  everything  included  as  originally  filed,  except  the  clause 
as  to  the  independent  character  of  the  two  recording  wheels. 
Both  of  these  claims  as  originally  presented  concluded  with  the 
words,  "in  combination  as  set  forth."  Claims  1  and  2,  as  rejected, 
were  manifestly  unwarrantably  broad  claims.  Neither  contained 
the  limiting  words,  "in  combination  as  set  forth."  Both  were  sub- 
ject to  a  construction  which  would  include  a  key  as  an  element 
which  had  no  other  function  than  to  carry  the  workman's  number 
into  alignment  with  the  recording  wheels.  This  was  the  construc- 
tion placed  upon  the  claims  by  the  examinee.  Thus  construed,  it 
was  manifestly  a  matter  of  no  importance,  in  a  patentable  sense, 
whether  such  alignment  was  effected  by  a  pushing  or  turning  key, 
and  hence  the  aptness  of  the  reference  to  Bauer  and  Lane  &  Hill. 
Both  claims  were  subject  to  a  construction  which  would  include 
recording  strip  and  impression  mechanism  actuated  by  me<5hanisni 
not  set  in  motion  by  the  operation  of  the  key,  but  by  a  crank  or 
handle  as  in  Lane  &  Hill.  The  effect  to  be  attached  to  the  rejection 
of  a  claim  by  the  patent  office  was  thoroughly  considered  by  this 
court  in  Thomas  v.  Spring  Co.,  47  U.  S.  App.  125-145,  23  C.  C.  A. 
211,  221,  and  77  Fed.  420,  430,  and  the  general  rule  stated  to  be 
that,  "when  the  patent  office  rejects  a  claim  covering  a  certain  de- 
vice on  its  merits,  and  such  rejection  is  acquiesced  in,  and  the 
patent  issues,  the  applicant  cannot  afterwards  be  allowed  a  con- 
struction of  the  claims  allowed  wide  enough  to  embrace  the  claim 
which  was  rejected."  Bundy  was  not  required  to  limit  himself 
to  a  "turning  key"  in  order  to  secure  the  allowance  of  his  claims. 
When  he  called  attention  to  the  fact  that  his  device  required  the 
turning  of  his  key  when  inserted  "in  order  to  bring  the  number 
thereon  into  alignment,"  and  then  sought  to  sustain  claims  which 
would  have  included  a  device  in  which  the  feeding  and  printing 
mechanism  might  be  set  in  motion  by  some  means  independent  of 
the  key,  as  in  Lane  &  Hill,  the  examiner  disposed  of  that  distinc- 
tion by  saying  that  "it  made  no  difference,  in  a  patentable  sense, 
whether  the  key  is  turned  as  in  Bauer,  or  not  turned,  as  in  Lane 
&  Hill."  The  essential  difference  between  Lane  &  Hill  and  Bundy 
was  in  the  fact  that  Bundy 's  key  actuated  his  printing  and  feed- 
ing mechanism,  and  also  carried  the  operator's  number  into  align- 
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ment  with  the  type  upon  the  type-recording  wheels.  The  laat 
function  is  the  only  function  of  the  so-called  **key"  of  Lane  &  Hill, 
the  printing  and  feeding  mechanism  in  that  device  being  set  in  mo- 
tion by  other  and  independent  means.  Now,  whether  Bundy's 
key  actuated  his  feeding  and  printing  mechanism  by  being  turned 
or  by  being  thrust  is  not  of  the  essence  of  his  invention  at  all. 
and,  to  use  the  ruling  of  the  patent  office,  "it  makes  no  difference, 
in  a  patentable  sense,  whether  the  key  is  turned  as  in  Bauer,  or  not 
turned  as  in  Lane  &  Hill."  Bundy  did  not,  therefore,  surrender 
every  other  mode  of  operating  his  key,  and  4imit  himself  to  a  turn- 
ing key,  by  any  amendment  which  was  forced  upon  him  in  the  pat- 
ent office.  If  he  is  limited  to  a  turning  key,  and  must  stand 
by  and  see  his  real  invention  robbed  by  the  mere  change  in 
the  form  of  the  key,  whereby,  by  an  inward  thrust,  it  engages  with 
and  actuates  mechanisms  for  printing  and  feeding  which  are  but 
the  equivalents  of  those  actuated  by  his  turning  key,  it  must  be  the 
result  of  a  strict  interpretation  of  his  claims  by  reason  of  the  Ian 
guage  he  has  voluntarily  employed  in  them.  This,  we  have  already 
seen,  is  not  the  necessary  legal  result,  and  that  he  is  entitled  to 
u  reasonable  equivalent  for  a  turning  key.  To  be  estopped  by  the 
action  of  the  patent  office,  the  patentee  must  be  shown  to  have  sur- 
rendered something  which  he  now  claims  in  order  to  obtain  that 
which  was  allowed.  That  which  he  was  required  to  surrender  wa» 
the  broad  claims  included  in  his  original  claims,  numbered  1  and 
2.  When  we  limit  him  to  a  mechanism  in  which  his  printing  and 
feeding  devices  are  actuated  by  the  operation  of  his  key  in  the 
hands  of  the  operator,  we  have  given  to  the  rejection  of  thow 
claims  every  effect  which  is  required. 

The  third  and  fourth  claims  should,  as  a  consequence  of  the 
cancellation  of  claims  1  and  2,  be  so  construed  as  not  to  include 
the  broad  claims  of  the  rejected  application.  But  this  we  have 
done  independently  of  any  effect  resulting  from  the  cancellation 
of  claims  by  the  patent  office,  and  we  have  construed  both  claims 
3  and  4  as  including  a  recording  strip  and  impression  hammer 
actuated  by  mechanism  set  in  motion  by  the  operation  of  the  key 
in  the  hands  of  the  operator.  True,  we  have  not  limited  Bundy 
to  impression  mechanism  in  the  shape  or  form  of  a  hammer,  nor 
to  a  key  operated  only  by  turning  or  carrying  the  workman's  num- 
ber only  on  a  projection  upon  its  side.  To  have  done  so  would 
be  to  destroy  his  patent,  and  open  his  invention  to  the  assaults  of 
those  who,  with  only  colorable  changes,  could  avail  themselves  of 
the  very  heart  of  his  invention. 

Complainant  also  owns  the  patent  to  Bauer  of  September  30, 
1884,  for  a  watchman's  time  detector,  and  it  is  claimed  that  de- 
fendant's key  infringes  the  fourth  claim  of  that  patent.  Bauer'n 
patent  expired  July  26,  189G,  the  date  of  the  expiration  of  his  Eng- 
lish patent.  This  bill  was  filed  April  2,  1896,  and  therefore  before 
the  expiration  of  the  patent.  The  fourth  claim  of  Bauer  is  only 
for  a  key  and  a  key  **for  a  time  detector."  It  is  expressly  limited 
to  a  key  "having  a  bit  or  bits  provided  with  projecting  type  to 
make  the  impression  on  the  slip  substantially  as  set  forth."    If 
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construed  to  cover  a  key  which  does  not  turn,  and  which  carries 
type  only  on  the  end  of  its  stem,  it  would  be  anticipated  by  the 
key  in  Lane  &  Hill.  It  must  be  limited  to  the  key  described,  and, 
as  thus  limited,  defendant  does  not  infringe. 

The  decree  must  be  reversed  as  to  the  third  and  fourth  claims  of 
the  Bundy  patent,  and  remanded,  with  directions  to  enter  a  decree 
finding  defendant  guilty  of  infringement  of  those  claims,  and  for 
an  injunction  and  an  account  Appellee  will  pay  the  costs  of  this 
appeaL 


(94  Fed.  546.) 

THE  SAPPHO. 

(Circuit  0)urt  of  Appeals,  Fourth  Circuit    May  2,  1899.) 

No.  291. 

1.  Appeal  in  Admiralty— Review  op  Questions  op  Fact. 

Where  the  evidence  in  a  suit  in  admiralty  is  talcen  before  an  examiner, 
the  decision  of  the  trial  court  on  questions  of  fact  is  not  entitled  to  the 
same  controlling  weight  as  where  the  judge  saw  and  heard  the  witnesses 
testify,  and  will  be  more  readily  reviewed  by  an  appellate  court 

2,  Contract  por   Repair  op  Vessel— Extra  Work— Waiver  op   Written 

Contract. 

A  provision  of  a  written  contract  for  the  repair  of  a  vessel,  that  no  extra 
work  should  be  done  unless  an  estimate  in  writing  was  first  made  and 
submitted  to  and  signed  by  an  officer  of  the  company  owning  the  vessel. 
may  be  waived;  and  where,  after  the  vessel  was  strlpi>ed  to  begin  the 
work,  it  was  found  to  be  impossible  to  make  the  repairs  specified  in  the 
contract  without  to  a  large  extent  rebuilding  the  hull,  and  after  consulta 
tlon  with  the  officers  of  the  company  the  contractor  was  told  by  the 
president  to  go  on  with  the  work,  which  he  did,  and  under  the  dlrectiou 
of  a  superintendent  employed  by  the  company,  and  with  the  knowledge 
of  its  officers  and  directors,  replaced  all  the  rotten  parts  of  the  hull,  and 
made  the  vessel  sound  and  seaworthy,  the  company,  having  accepted  the 
Tessel,  must  be  considered  as  having  waived  the  written  contract,  and 
cannot  invoke  its  provisions  to  defeat  recovery  for  all  work  done  not 
^>ecified  therein. 
S.  Same— Waiver  by  Corporation. 

The  fact  that  the  owner  of  the  vessel  was  a  corporation,  and  took  no 
formal  action  in  the  matter  by  Its  board  of  directors,  would  not  prevent 
its  being  bound  by  the  action  of  its  officers,  and  the  acceptance  of  the  ben- 
efit of  the  contractor's  work  without  objection. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina. 

J.  P.  K.  Bryan,  for  appellants. 

J.  N.  Nathans  and  Henry  Buist,  for  appellees. 

Before  GOFF,  Circuit  Judge,  and  MORRIS  and  WADDILL,  Dis 
trict  Judges. 

WADDILL,  District  Judge.  These  are  two  libels  in  rem  against 
•the  steamer  Sappho,  her  tackle,  apparel,  etc.,  owned  by  the  respond 
ent  company,  the  Mt.  Pleasant  &  Sullivan's  Island  Ferry  Company,  a 
corporation  of  South  Carolina,  conducting  a  ferry  between  the  city 
of  Charleston,  Mt  Pleasant,  and  Sullivan's  Island,  in  said  state,  thu 
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said  steamer  being  employed  in  that  service.  The  controversy  arose 
out  of  a  contract  for  repairs  to  be  made  upon  the  mid  steamer.  The 
claim  of  Samuel  J.  Pregnall,  libelant,  contractor  and  shipwright, 
is  for  a  balance  due  on  account  for  repairs,  labor,  and  supplies  in  the 
sum  of  12,230.82.  The  claim  of  William  M.  Bird  &  Co.,  libelants,  mer- 
chants, is  for  1867.43  for  materials  furnished  for  the  steamer  in  mak- 
ing such  repairs.  In  the  lower  court  all  of  the  testimony  was  taken 
before  a  special  examiner,  appointed  for  the  purpose,  and  upon  the 
depositions  so  taken  the  two  causes  were  heard  together,  and  the  dis- 
trict court,  by  order  of  the  30th  of  August,  1898,  dismissed  both  libels. 
89  Fed.  366.  The  libelant  Samael  J.  Pregnall,  on  the  25th  day  of 
February,  1897,  entered  into  a  written  contract  with  the  respondent 
company  for  making  certain  repairs  to  the  said  steamer  Sappho, 
specifically  set  forth  in  said  contract,  and  which  work  may  be  particu- 
larized as  follows: 

"Haul  out  the  said  steamer  on  the  marine  railway  of  said  contractor;  take 
out  and  renew  all  clamps;  take  out  and  renew  main  water-wheel  beams;  re- 
new the  guards,  and  also  the  mudsills  all  around  the  steamer;  put  in  new 
breast  hooks;  put  in  two  extra  sister  keelsons;  put  In  two  new  extra  stand- 
ards, one  in  each  side,  with  hog  rods  and  one-half  inch  iron;  strip  off  entire 
copper  from  bottom,  reef  out  all  old  oakum,  and  recaulk  entire  vessel  to  deck; 
i-emetal  with  yellow  metal  or  copper;  straighten  and  plumb  vessel  while  on 
railway,  putting  in  2,172  feet  timber  at  $1.00,  putting  in  3,901  feet  plankUig  at 
CO  cents,  820  feet  ceHlng  at  20  cents." 

At  the  prices  fixed  in  the  contract,  these  items  amounted  to  16,- 
076.60.  Under  this  contract,  the  libelant  Pregnall  regularly  entered 
upon  the  work  to  be  performed  by  him,  and,  after  getting  the  steamer 
on  the  railway  of  his  yard,  and  stripping  her,  it  was  found  that  her 
condition  was  much  worse  than  had  been  anticipated,  so  much  so  that 
it  was  impracticable  to  go  on  with  the  work  according  to  the  con- 
tract; and  thereupon,  after  conference  with  the  libelant,  the  master 
of  the  steamer,  the  president  of  the  respondent  company,  and  the  gov- 
ernment inspector,  other  work  was  done,  much  of  it  to  the  hull  of 
the  steamer  itself,  not  stipulated  for  in  the  contract,  amounting  to 
the  sum  of  |2,539.17,  made  necessary  by  reason  of  the  rotten,  defective, 
and  unsafe  condition  in  which  the  same  was  found  to  be,  in  order  to 
put  said  steamer  in  a  proper  and  safe  condition  for  service.  No 
(juestion  was  raised  as  to  the  performance  of  the  work  covered  bj  the 
original  contract,  and  the  amount  due  thereon  was  fully  paid,  but  the 
bill  for  the  extra  work  was  disputed  as  a  whole,  and  the  result  was 
the  filing  of  the  libel  herein;  to  which  the  respondents  replied  that 
all  work  set  forth  in  the  written  contract  had  been  fully  paid  for,  and 
1308.85  in  addition,  and  denied  further  liability,  upon  the  ground 
that  the  extra  work  was  not  embraced  in  the  written  contract,  and 
was  not  authorized.  They  further  alleged  that  the  work  on  libelant*s 
part  was  unskillfully  performed,  and  that  there  was  delay  in  the 
rompletion  of  the  same,  whereby  damage  accrued  to  them  in  the 
.^um  of  f2,200.  No  testimony  was  taken  by  claimant  tending  to 
maintain  its  defense,  either  as  to  the  alleged  unskillful  manner  in 
which  the  work  was  performed,  or  that  there  was  any  delay  in  its 
execution,  and  the  case  turned  in  the  lower  court  solely  upon  the 
right  of  the  libelant,  under  the  circumstances,  to  recover  for  the 
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extra  work  done.  The  written  contract  contained  a  clause  that  no 
new  work  of  any  kind  done  on  the  steamer,  and  no  work  of  any  kind, 
should  be  considered  as  extra  work  unless  a  separate  estimate  in 
writing  should  be  made  for  the  same  before  its  commencement,  and 
submitted  by  the  contractor  to  the  respondent  company,  and  the  sig- 
nature of  the  chairman  of  the  board  of  directors  obtained  thereto. 
The  learned  judge  in  the  court  below,  while  recognizing  that  this 
clause  might  be  waived  by  the  parties,  and  that  they,  either  by  their 
acquiescence  in  what  was  being  done,  or  ratification  of  what  had  been 
done,  might  make  themselves  liable  for  extra  work,  was,  nevertheless, 
of  opinion  that  there  was  not  sufficient  evidence  in  the  record  to  sus- 
tain the  contention  that  the  respondent  company  had  ever  formally 
abrogated  the  written  contract,  or,  in  view  of  tiie  said  clause  as  to 
extra  work,  had  ever  authorized  the  libelant  to  do  the  work  as  charged 
for  by  him,  or  acquiesced  in  or  ratified  what  he  did  so  as  to  become 
liable  therefor.  With  these  conclusions  we  do  not  agree,  and  think, 
under  the  circumstances,  the  libelant  is  entitled  to  recover  for  the 
amount  of  the  extra  work  performed  by  him.  The  decision  of  the 
trial  court  upon  questions  of  fact,  where  the  judge  saw  and  heard  the 
witnesses  testify,  might  have  great  and  controlling  weight;  but  here, 
where  the  evidence  was  taken  by  an  examiner,  this  court  will  more 
readily  examine  the  same,  and  reach  its  own  conclusions  thereon. 
The  Glendale,  26  C.  C.  A.  500,  81  Fed.  633,  635;  Duncan  v.  Nicholls, 
U  Fed.  302;  The  Ludvig  Holberg,  43  Fed.  120;  The  Thomas  Mel- 
ville, 37  Fed.  271.  But  we  do  not  regard  this  as  a  case  depending 
npon  confiicting  evidence,  or  the  credibility  of  witnesses,  but  rather 
upon  the  legal  effect  of  what  it  is  admitted  was  said  and  done  by  those 
acting  for  the  respondent  corporation  under  circumstances  not  dis- 
puted. That  there  was  a  necessity  for  the  extra  work  is  apparent  from 
the  whole  evidence,  and  without  the  extra  work  it  would  have  been 
entirely  impracticable  to  have  carried  out  the  written  contract  at  all. 
The  claimant's  witness  Cherry,  the  master  of  the  steamer,  and  super- 
intendent placed  in  charge  of  the  repairs,  thus  described  the  condition 
of  the  steamer  after  she  was  stripped: 

"I  did  not  think  she  was  in  very  bad  shape  after  we  got  her  on  the  rail- 
way until  we  ripped  the  lining  off,  and  it  was  all  gone  underneath.  The  tim- 
bers would  look  good  on  top,  but  were  aU  gone  underneath,  like  the  sheU  of 
an  egg," 

He  also  stated,  in  answer  to  the  question  of  whetfier  he  had  not 
stated  to  Mr.  Bird,  the  secretary  of  the  company,  that  they  would 
have  to  make  a  new  hull: 

"Yes,  I  told  him  hi  these  words:  That  I  thought  it  cheaper  to  pay  Mr. 
PregnaU  to  cancel  the  obligation,  and  build  a  new  hulL  I  thought  it  would 
be  cheaper  in  the  end." 

The  United  States  inspector  of  hulls,  W.  H.  Cannon,  testified  as  fol- 
lows: 

"Question.  What  did  she  show  after  she  was  stripped?  Answer.  Very  bad. 
Timbers  completely  gone,  except  eight  or  ten  under  the  engine.  It  was  neces- 
flary  for  them  all  to  come  out  except  ten  or  twelve.  Question.  Did  you  see 
any  decayed  knees?  Answer.  Some  I  did  not  count  More  were  there,  but, 
when  I  found  that  Capt  Cherry  bad  a  disposition  to  repair  the  boat,  I  did 
not  interfere  with  him." 
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Witnesses  Seth  Ferrara  and  John  F.  Cummen,  both  shipwrights^ 
and  who  worked  upon  the  steamer  while  the  repairs  were  being  miadei 
say  that  the  main  keelson,  fore  and  aft,  and  yarioos  portions  of  the 
hull,  were  in  a  rotten  and  charred  condition;  that  it  was  dry  rot  from 
the  heat  and  dampness,  and  would  not  hold  anything,  and  that  it  was 
knocked  out  with  a  mall;  and  that  the  steamer  in  her  condition  was  ut- 
terly unseaworthy.  The  libelant  S.  J.  Pregnall  testified  that  he  found 
her  cross-beams  nearly  all  rotten,  the  knees  nearly  all  rotten,  the 
keelson  all  rotten,  the  keelson  under  the  boiler  rotten,  her  plank  sheers 
rotten,  apron  and  deadwood  rotten,  stern  posts  defective,  and,  in 
short,  that  there  was  nine-tenths  of  her  that  had  to  be  rebuilt,  and 
that  it  was  impossible  few  him  to  do  the  work  covered  by  the  agree- 
ment without  renewing  these  rotten  parts;  that  he  could  not  fasten 
sound  material  to  a  rotten  structure,  and  that  there  was  nothing  upcm 
which  to  build.  It  is  the  controversy  as  to  what  occurred  between 
the  parties  upon  the  discovery  of  this  condition  of  the  steamer,  and 
was  thereafter  done,  which  gave  rise  to  this  litigation.  libelant's 
statement  is  that  after  he  and  Capt.  Cherry,  the  master  of  the  steamer, 
and  superintendent  of  the  work,  consulted,  they  went  down  to  see 
Mr.  Witte,  the  president  of  the  company,  and  told  him  that  the  steamer 
would  have  to  be  rebuilt;  and,  in  answer  to  the  question,  *T>id  you 
describe  the  condition  of  affairs?''  the  libelant  says: 

"I  did,  and  so  did  Captain  Cherry.  After  consultiDg  a  time,  he  wanted  to 
know  if  I  could  do  the  work  in  time  to  save  the  season.  He  then  considered 
the  costs  of  a  new  boat  against  rebuilding  that  one.  I  suggested  that  by  tak- 
ing out  the  machinery  I  could  save  four  thousand  or  five  thousand  dollars.  I 
did  offer  to  build  a  new  boat  hull  for  $11,000.00.  They  decided  then  that  I 
should  go  on  make  the  old  hull  new.  Mr.  Witte  told  me,  'All  right,  go  ahead.* 
I  told  him  that  I  did  not  have  means  to  do  that  much  work.  He  said  he  would 
furnish  me  with  means  every  week  to  pay  men,  which  he  did,  and  I  went 
along  with  the  work,  and  completed  it." 

Capt.  Cherry's  statement  is,  in  substance,  that  he  informed  President 
Witte  of  the  wretched  condition  of  the  steamer,  his  surprise  afi  to  its 
condition,  and  that  the  latter  said:  **I  am  sorry  that  we  did  not  know 
it  sooner.  We  will  try  to  do  the  best  we  can."  That  he  went  and 
told  Mr.  Pregnall  thqit  the  vessel  would  have  to  be  ripped  up,  and 
rebuilt,  or,  rather,  retimbered.  In  answer  to  the  question  of  whether 
he  understood,  at  the  time  he  accompanied  libelant  to  see  President 
Witte,  the  latter  authorized  libelant  to  do  any  work  he  pleased  out- 
side of  the  contract,  he  replied,  "No,''  and  in  reply  to  the  specific  ques- 
tion, *T)id  President  Witte  authorize  Mr.  Pregnall  to  do  any  work 
outside  of  the  contract?"  replied,  *rN"ot  as  I  know." 

President  Witte's  account  is  as  follows: 

"I  remember  it  distinctly.  Captain  Cherry  and  Mr.  PregnaU  came  down  t0 
the  office,  as  they  said  that  the  vessel  was  not  in  as  bad  condition  aa  repre- 
sented by  some  people,  making  mention  of  some  certain  parties  at  the  time, 
and  that  she  could  be  repaired,  and  be  a  stronger  and  stouter  vessel  than 
before,  with  some  other  expression,  stating  that  putting  these  keelsons  on« 
and  which  were  in  the  contract,  the  vessel  would  be  stouter  and  better  than 
ever  before.  The  question  of  about  how  much  it  would  cost  to  buUd  a  new 
hull  came  up  In  this  way:  As  some  people  said  It  would  be  cheaper  to  build 
a  new  than  repair  the  old,  this  was  reported  to  me  that  such  had  been  said, 
and  I  asked  Mr.  Pregnall  how  much  he  could  buUd  a  new  huH  for.  He  said 
$11,000.00.    I  said,  *WeU,  I  was  told  it  could  be  done  for  $8,000  or  |8,00a'' 
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He  said  his  price  was  $11,000.00.  Q.  Did  you,  in  consequence  of  that  conver- 
sation, say,  *A11  right;  go  ahead*?  A,  No;  •!  told  them  after  that  that  we 
concluded  to  go  on  with  the  contract  That  was  the  result  of  the  conversation, 
—and  finish  the  vessel.  ♦  ♦  ♦  Q.  When  CJaptain  Cherry  reported  to  you 
on  the  first  day  that  the  vessel  was  worse  than  he  thought,  and  that  her  con- 
dition wag  rotten,  was  it  your  desire  to  replace  with  sound  all  the  rotten  wood? 
A.  Certainly;  that  was  the  object  in  repairing  the  vessel.  Q.  Did  you  express 
to  Captain  Cherry  that  desire  and  intention  when  he  spoke  to  you  of  the 
rotten  condition  of  the  vessel?  A.  No.  The  understanding  was  that  Cap- 
tain Cherry  should  be  present  for  the  purpose  of  seeing  what  wood  was  rotten 
taken  out,  and  no  wood  put  back  except  snch  as  was  sound.  Q.  After  thls^ 
rotten  condition  of  affairs  was  reported  by  Captain  Cherry,  was  It  your  wish 
and  intention,  with  the  work  that  went  on  after  that,  that  all  the  rotten  wood 
should  come  out,  and  be  replaced  by  sound  wood?  A.  Certainly.  ♦  ♦  ♦ 
Q.  What  was  the  object  of  the  work  being  done  on  the  vessel?  A.  Repairing 
her.  Q.  What  for?  A.  Making  her  seaworthy.  Q.  To  run  her  as  a  passen- 
ger boat  in  June  and  July?  A.  Yes.  Q.  Were  you  not  hurrying  to  get  the  boat 
for  the  1st  of  June?  A.  It  was  desired  to  have  the  vessel  ready  by  the  speci- 
fied time.  Q.  You  intended  to  run  the  boat  the  1st  of  June  as  a  passenger 
boat,  without  taking  all  the  rotten  wood  out,  and  replacing  it  by  sound  wood? 
A.  Of  course  not  ♦  ♦  ♦  Q.  And  further,  in  July,  didn't  yon  run  the  boat? 
A.  I  suppose  that  was  the  time.  ♦  ♦  •  Q.  Did  you  care?  A.  As  a  matter 
of  course  I  cared.  If  I  had  known  there  was  rotten  wood  in  there,  I  would 
have  taken  It  out.  ♦  ♦  ♦  Q.  Did  you  see  any  knees  that  were  rotten?  A. 
Oh,  yes;  I  saw  some  ribs,— knees,  I  suppose  they  were.  I  don't  know  what 
you  call  a  rib  or  what  you  call  a  knee.  Q.  Did  you  see  any  of  the  deck  that 
was  rotten?  A.  Yes,  I  saw  a  portion  of  it  Q.  What  did  you  say  about  those 
knees?  A.  Nothing  in  the  world.  What  should  I  have  said?  ♦  ♦  ♦  Q. 
What  did  you  expect  Mr.  Pregnall  to  do  in  the  event  of  his  having  extra  work 
outside  of  the  written  contract?  A.  I  expected  him  to  take  the  chances  wheth- 
er we  would  pay  him  or  not  Q.  If  he  did  it?  A.  Yes,  of  course.  If  he  did 
any,  he  did  it  at  his  own  risk.    He  certainly  didn't  do  it  with  my  consent." 

It  will  be  observed  that  this  statement  of  President  Witte  is  not 
a  denial  of  what  the  libelant  Pregnall  stated.  The  question  under 
consideration  was  between  building  a  new  hull  or  repairing  an  old 
one,  and  they  both  agree  that  the  offer  of  ?11,000  for  the  new  hull  was 
rejected,  and  Mr.  Witte  admits  that  he  said,  "Go  on  with  the  con- 
tract," which  must  have  referred  to  repairing  the  old  hull  under  its 
newly-discovered  condition,  and  not  to  carrying  out  of  the  original 
contract  of  the  25th  of  February,  1897,  to  repair  the  steamer  when 
the  utter  unseaworthiness  of  the  hull  was  not  known  of.  The  execu- 
tion of  the  written  contract  without  change  or  modification  on  the 
part  of  libelant  would  have  been  impossible,  and,  so  far  as  respondent 
is  concerned,  would  have  been  to  have  done  a  vain  and  foolish  thing, 
namely,  to  have  expended  nearly  |7,000  in  repairing,  a  ship  without  a 
hull.  Libelant  swears  that  the  agreement  was  to  repair  the  old  hull, 
and  that  was  what  he  proceeded  to  do,  and  President  Witters  action 
in  appointing  Capt.  Cherry  to  superintend  the  taking  out  of  the  rotten 
wood  and  supplying  it  with  sound  instead  sustains  tiiis  idea. 

W.  M.  Bird,  one  of  the  directors  and  secretary  of  the  respondent 
company,  and  the  libelant  in  the  second  of  these  causes,  testifies  that 
Oapt.  Cherry  talked  with  him  about  building  a  new  hull  to  the  boat, 
and  explained  that  he  had  talked  with  Mr.  Witte,  and  that  the  latter 
had  told  him  to  go  ahead,  and  do  what  work  was  necessary, — to  re- 
pair the  boat,  and  put  her  in  thorough  order.  This  was  done  after 
the  foregoing  interview  between  libelant  Pregnall  and  President 
Witte.     Work  was  immediately  begun  on  the  hull,  under  the  direction 
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of  Capt.  Cherry  as  superintendent,  who  stayed  at  the  work,  and  di- 
rected personally  what  rotten  wood  and  timbers  should  be  taken  out 
and  what  work  should  be  done,  and  how  it  should  be  done,  until  the 
steamer  was  completed;  and,  in  the  language  of  the  United  States  in- 
spector of  hulls:  "She  was  in  first-class  order.  I  never  saw  a  boat 
in  better.  ♦  ♦  ♦  i  think  she  was  better  than  when  she  was 
brought  here  in  1876.  I  think  she  had  better  timbers  in  her.''  While 
this  work  was  being  done,  President  Witte  was  frequently  at  the 
steamer,  and  saw  for  himself  what  was  being  done;  the  evidence  be- 
ing that  he  would  drive  down  about  once  a  week.  His  own  superin- 
tendent, specially  designated  by  him  for  the  purpose  of  looking  after 
the  work,  was  there  all  the  time.  The  secretary  of  the  company  and 
its  superintendent,  Mr.  Armine  Witte,  were  frequently  there,  as  were 
also  Messrs.  Lapan  and  Thompson,  two  directors  of  the  conii>any.  In 
all,  six  oflftcers  of  the  company,  several  of  whom  had  full  knowledge 
of  all  that  was  being  done,  and  all  of  them  abundant  opportunity  to 
see  what  was  done,  and  they  one  and  all  stood  by  and  allowed  the  work 
charged  for  to  be  done  and  services  performed,  and  the  resjiondent 
company  acquiesced  therein  by  weekly  supplying,  according  to  the 
contract,  sums  necessary  to  pay  off  the  employes  for  the  labor  per- 
formed. Under  these  circumstances,  the  work,  in  our  opinion,  should 
be  paid  for,  and  it  will  not  do  for  President  Witte  to  say  that  the 
contractor  "did  the  work  at  his  own  risk,"  and  that  "I  exx)ected  him 
to  take  the  chance  of  whether  we  would  pay  him  or  not."  Under  such 
circumstances  the  law  implies  a  contract,  and  a  promise  to  pay.  It 
is  not  in  dispute  that  the  services  were  properly  and  seasoniU[)ly  ren- 
dered, and  it  is  equally  clear  that  the  work  was  necessary;  and  to 
allow,  under  the  circumstances,  the  respondent  company  to  have  the 
benefit  of  libelant's  money  and  labor  without  compensation,  would  be 
grossly  unjust  and  inequitable.  When  the  president  of  the  company, 
upon  being  told  that  the  contract  could  not  be  performed,  so  as  to 
make  the  steamer  seaworthy,  without  replacing  the  rotten  material 
discovered  in  her  hull,  directed  Pregnall  to  go  on  with  the  contract, 
and  had  his  superintendent  overlook  and  direct  the  reidacing  of  the 
rotten  knees  and  timbers,  Pregnall,  from  his  words  and  conduct,  had 
a  right  to  understand  that  the  president  consented  to  his  doing  the 
necessary  extra  work,  no  matter  what  the  president  may  have  had  in 
his  mind,  undisclosed  to  Pregnall,  with  regard  to  the  effect  of  the 
contract. 

In  what  we  have  said  we  have  not  been  unmindful  of  the  clause  in 
the  written  contract  as  to  the  conditions  on  which  extra  work  could 
be  done.  This  clause  is  carefully  worded,  and  is  sweeping  in  its  terms, 
but,  nevertheless,  in  our  opinion,  can  be  and  was  waived  by  what  took 
place  between  the  parties.  Authorities  to  show  that  such  clauses 
can  be  waived  by  the  subsequent  acts  and  conduct  of  the  parties  are 
abundant.  Wood  v.  City  of  Ft.  Wayne,  119  U.  S.  320,  321,  7  Sup. 
Ct.  219;  West  v.  Piatt,  127  Mass.  367,  372;  O'DonneU  v.  CKnton, 
145  Mass.  461,  463,  14  N.  E.  747;  Bartlett  v.  Stanchfleld,  148  Mass. 
394,  19  N.  E.  549;  Cunningham  v.  Fourth  Baptist  Church,  159  Psl  St. 
620,  28  Atl.  490;  Bowe  v.  U.  S.,  42  Fed.  777. 

The  contention  made,  or,  rather,  suggested,  that  the  liability  should 
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be  escaped  because  the  respondent  is  a  corporation,  and  did  not 
forraally,  by  its  board  of  directors,  agree  to  the  making  of  a  new 
contract,  or  authorize,  assent  to,  or  acquiesce  in  the  performance  of 
the  additional  work  in  question,  is  equally  without  merit.  Corpora- 
tions only  act  by  and  through  agents,  and  in  Pittsburgh,  C.  &  St.  L. 
Kj.  Co.  V.  Keokuk  &  H.  Bridge  Co.,  131  U.  S.  371-381,  9  Sup.  Ct.  773, 
it  is  said: 

**When  a  contract  is  made  by  any  agent  of  a  corporation  in  its  bebalf,  and 
for  a  pnrpose  authorized  by  its  charter,  and  the  corporation  receives  the  ben- 
efit of  the  contract  without  objection,  it  may  be  presumed  to  have  authorized 
or  ratified  the  contract  of  its  agent.  Bank  v.  Patterson's  Adm'r,  7  Cranch. 
299;  Bank  v.  Dandridge,  12  Wheat.  64;  Zabriske  v.  Railroad  Co.,  23  How.  381; 
Gold-Min.  Co.  v.  National  Bank,  96  U.  S.  640;  Gas  Co.  v.  Berry,  113  U.  S.  322, 
327,  5  Sup.  Ct.  525.  This  doctrine  was  strongly  stated  by  Mr.  Justice  Story, 
delivering  the  judgment  of  this  court  in  each  of  the  first  two  of  the  cases  Just 
cited." 

The  supreme  court  has  passed  upon  this  question  in  many  instan- 
ces.   In  Railroad  Co.  v.  Howard,  7  Wall.  413,  it  is  said: 

"Corporations,  as  much  as  individuals,  are  bound  to  good  faith  and  fair 
dealing,  and  the  rule  is  well  settled  that  they  cannot,  by  their  acts,  represen- 
tations, or  silence,  involve  others  in  onerous  engagements,  and  then  turn 
round  and  disavow  their  acts,  and  defeat  the  just  expectations  which  their 
own  conduct  has  superinduced." 

The  second  case  involves  the  question  of  whether  libelants  William 
M.  Bird  &  Co.  have  a  lien  under  the  statute  of  South  Carolina,  en- 
forceable by  libel  in  rem  in  a  court  of  admiralty  against  the  steamer 
for  materials  furnished  the  general  contractor,  Pregnall,  in  making 
the  repairs  aforesaid  to  the  steamer.  The  learned  judge  of  the  court 
below  was  of  opinion  that  such  lien  existed,  and  was  enforceable  in 
a  court  of  admiralty  by  libel  in  rem  against  a  domestic  vessel  for 
materials  and  supplies,  maritime  in  their  nature,  such  as  were  fur- 
nished in  this  case  (The  Planter,  7  Pet.  343;  The  Lotta wanna,  21 
WaU.  568;  The  J.  E.  Rumbell,  148  U.  S.  1, 13  Sup.  Ct.  498;  The  Kate, 
164  U.  S.  470,  17  Sup.  Ct.  135;  The  Glide,  167  U.  S.  610,  17  Sup.  Ct. 
930),  but  held  that  it  was  necessary  to  prove  that  the  debt  was  con- 
tracted upon  the  credit  of  the  steamer,  and  not  of  the  owner  or  con- 
tractor making  repairs;  and,  believing  that  the  libelants'  claim  was 
not  one  incurred  on  the  faith  of  the  ship,  dismissed  the  libel.  With 
our  view  of  the  evidence,  we  deem  it  unnecessary  to  do  more  than 
pass  upon  the  question  of  fact  involved  in  this  decision.  Our  conclu- 
sion upon  the  whole  evidence  is  that  the  materials  were  furnished 
upon  the  credit  of  the  steamer,  and  not  to  the  contractor  individually. 
The  libelants  so  testify.  Many  of  the  articles  were  ordered  by  the 
naaster  of  the  steamer,  placed  in  charge  of  the  work  thereon  by  the 
.respondent  company,  and  the  others  by  the  respondent's  general  con- 
tractor, who  was  himself  without  credit;  and  there  is  no  claim  but 
that  the  supplies  were  furnished  to,  and  used  in  the  repair  of,  the 
steamer,  and  that  they  have  not  been  paid  for,  either  to  the  libelants, 
who  furnished  them,  or  to  the  general  contractor,  who  used  them  in 
rebuilding  respondent  company's  vessel.  1  Rev.  St.  S.  C.  §  2504,  is 
very  comprehensive  in  its  terms,  and  a  lien  is  expressly  given  to  any 
person  for  labor  performed,  materials  used,  or  labor  and  materials 
86  O.C.A.-26 
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f omifihed  in  the  eo&stmction,  launching,  repairs  of,  or  for  proriaiaBi, 
stores,  or  other  articles  furnished  for  or  on  account  of  a  ship  or 
ressel  by  virtue  of  a  contract,  expreaBied  or  implied,  with  the  ownefs 
of  a  ship  or  vessel,  or  with  the  agents,  contractors,  or  subcontracton 
of  such  owners,  or  any  of  them,  or  with  any  person  having  been  em- 
ployed to  construct,  repair,  or  launch  sudi  ship,  or  to  assist  them. 
We  think  the  libelants  William  M.  Bird  &  Co.  have  a  lien  upon  tke 
steamer  for  the  supplies  so  furnished  and  used  in  its  construction. 

For  these  reasons,  the  decrees  appealed  from  are  revened,  asd 
the  causes  remanded  to  the  lower  court,  with  instructions  to  enter  a 
decree  therein  in  favor  of  the  libelants  in  the  second-named  libel  far 
the  sum  of  |868,  with  interest  at  the  rate  of  6  per  cent,  per  annum  from 
the  22d  day  of  May,  1897,  until  paid,  with  costs,  and  a  like  decree  in 
favor  of  the  libelant  Samuel  J.  Pregnall  for  ?1,184.37,  with  interest 
from  May  22, 1897,  until  paid,  with  costa    Reversed. 


m  Fed.  582.) 

COOPER  et  al.  v.  HILL. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    May  9,  1899.) 

No.  1,146. 

1.   LlMFTATION  OF  ACTIONS — ACCBUAL  OF  CaUSB  OF  ACTION. 

A  cause  of  action  against  the  directors  of  a  bonk  for  fraudulently  dirk- 
ing its  funds  for  their  own  benefit  accrues  as  soon  as  the  diversion  Is  com- 
plete, in  the  absence  of  concealment  of  the  facts  on  their  part;  and  where 
such  facts  are  shown  upon  the  records  of  the  bank,  and  become  known  to  a 
cashier  who  succeeds  the  one  involved  In  the  transaction,  and  who  has  bo 
interest  In  the  matter  adverse  to  the  bank,  his  knowledge  is  notice  to  tbe 
bank. 

a.  National  Banks— Rbpaibs  of  Pbopertt  Acquibed— Personal  Llabilitt 
OF  Directors. 

A  national  bank  which  has  lawfully  acquired  the  title  to  property  In  pay- 
ment of  a  debt  has  implied  authority  to  make  reasonable  repairs  thereon 
for  the  purpose  of  putting  it  in  salable  condition,  and  its  directors  cannot 
be  held  personally  liable  for  money  so  expended  in  good  faith. 

a  Same— Prosecution  of  Outside  Business. 

A  national  bank,  however,  has  no  power  to  prosecute  a  mining  bosioess 
on  property  which  it  has  acquired,— much  less,  to  expend  its  funds  in  pros- 
pecting for  mineral  on  such  property;  and  directors  who  authorize  m^k 
expenditure  are  personally  liable  therefor  to  the  bank  or  its  receiver. 

4.  Same— Suit  against  Directors— Jurisdiction  of  Equity. 

A  suit  by  the  receiver  of  an  insolvent  national  bank  against  its  officers 
and  directors  to  compel  restitution  of  funds  unlawfully  diverted  by  them 
is  one  to  execute  a  trust,  and  involves  an  accounting  as  to  trust  funds,  and 
hence  is  of  equitable  cognizance. 

5.  Same— Joint  Liability. 

When  a  loss  has  been  caused  to  a  national  bank  by  the  appropriation  of 
its  funds  to  a  purpose  unauthorized  by  law,  or  by  culpable  negUgenoe  or 
conversion  of  its  funds,  the  officers  who  participated  in  or  consented  to  the 
act  are  Jointly  and  severally  liable  for  the  entire  amount 

6.  Same— Failure  to  Prove  Allegation  of  Fraud. 

A  bill  by  the  receiver  of  a  national  bank  against  its  officers  and  directors 
for  the  unlawful  diversion  of  funds  of  the  bank  is  sufficient  to  support  a 
recovery,  when  the  diversion  is  proved*  although  a  further  aBegation  tbat 
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such  diversion  was  fraudnleiit  is  not  prored.    The  graTamen  of  the  bin  is 
the  fact  of  tmlawfnl  diTerslon. 
7.  Same— Intkkkst. 

When  the  directors  and  officers  of  a  bank  have  misappropriated  its  fmids, 
they  are  liable  for  interest  on  the  amount  from  the  date  of  the  misappropri- 
ation, as  damages;  and  no  statute  is  necessary  to  authorize  the  allowance 
of  such  interest  by  a  court  of  equity, 
S.  Same— Suit  AGAiKST  Dnwtcroiw— Lachbs. 

The  directors  of  a  national  banlc  are  not  trustees  of  an  express  trust, 
with  respect  to  the  property  or  funds  of  the  hank,  Irat  of  an  implied  or  re- 
sulting trust  created  by  the  operation  of  the  law  upon  their  official  relation 
to  the  Imnk;  and  the  statute  of  limitations  and  the  doctrine  of  laches  may 
be  inv(^ed  in  their  defense,  when  sued  for  a  breach  of  such  trust.  Such 
an  action  is  maintainable  either  at  law  or  in  equity,  and  a  court  of  equity 
win  follow  the  statute  of  limitations,  unless  unusual  or  extraordinary  cir- 
cumstances render  its  application  inequitable  in  a  particular  case. 
81  Same. 

The  officers  and  directors  of  a  national  bank  without  authority  of  laW 
used  its  funds  in  prospecting  and  attempting  to  develop  mining  property 
which  had  been  acquired  by  the  bank.  Their  action  was  not  fraudulent, 
but  was  taken  in  good  faith  for  the  benefit  of  the  bank,  but  resulted  in  the 
loss  of  the  funds  so  diverted.  They  subsequently  sold  their  interests  in  the 
bank,  and  retired  from  its  management,  leaving  it  solvent  and  prosperous. 
Under  the  new  management  it  subsequently  became  insolvent,  and  its  re- 
ceiver brought  a  suit  in  equity  against  the  former  directors  to  recover  the 
amount  so  diverted  by  them.  Such  suit  was  not  brought  until  more  than 
six  years  after  the  last  of  the  expenditures  in  the  mining  venture  had  been 
made,  which  was  the  limit  of  time,  under  the  statutes  of  the  state,  within 
which  an  action  at  law  for  tlie  recovery  of  the  money  could  be  maintained; 
but  subsequently,  and  within  the  six  years,  the  defendants,  as  directors,  had 
repaid  to  themselves  from  the  funds  of  the  bank  certain  advances  made 
by  them  indlvklually  in  aid  of  such  venture.  Hdd,  that  the  court  would 
follow  the  statute,  and  as  to  the  amounts  originally  expended  the  snlt 
was  Imrred  by  laches,  but  was  maintainable  for  the  recovery  of  the  amounts 
subsequently  withdrawn  without  legal  authority. 

Api)eal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

This  is  an  appeal  from  a  decree  for  the  payment  of  the  sum  of  $85,003.46, 
interest  thereon,  and  costs,  by  John  J.  Reithmann,  Greorge  Tritch,  Job  A. 
Cooper,  D.  G.  Dodge,  and  John  Good,  to  the  appellee,  Zeph.  T.  Hill,  as  receiver 
of  the  Grcrman  National  Bank  of  Denver,  on  account  of  the  misappropriation  of 
the  funds  of  that  bank  in  1S88  and  1889.  AU  the  parties  against  whom  this 
decree  was  rendered  have  appealed  to  this  court  except  Reithmann,  who  ap- 
pears to  be  content  with  the  result  below.  The  decree  rests  upon  this  state  of 
facts:  In  the  years  1888  and  1889  Reithmann,  Tritch,  Cooper,  Dodge,  aad 
*  Crood  were  directors  of  the  bank.  Tritch  was  its  president,  and  Cooper  was  its 
cashier.  The  bank  had  acquired  the  ownership  of  certain  mining  claims  under 
an  execution  sale  upon  a  judgment  in  its  favor  of  about  $4,500,  and  by  virtue 
of  certain  conveyances  which  it  had  procured  to  be  made  to  Cooper,  its  cashier, 
in  an  endeavor  to  collect  its  judgment.  The  legal  title  to  this  property  was  in 
Cooper,  but  he  held  It  for  the  t)eneflt  of  the  bank.  Upon  the  property  was 
some  mining  machinery.  A  shaft  had  been  sunk  upon  it  more  than  100  feet, 
and  some  drifts  had  been  made  from  this  shaft  in  an  endeavor  to  discover  and 
mine  ore.  But  the  former  owners  had  abandoned  the  undertaking,  the  ma- 
chinery was  still,  and  the  shaft  and  drifts  were  full  of  water.  In  February, 
1888,  the  five  directors  of  this  bank  against  whom  the  decree  below  was  ren- 
dered caused  a  corporation  caUed  the  Cassandra  Consolidated  Mining  Gcmipany 
to  be  organized  for  the  purpose  of  acquiring,  developing,  and  operating  mines. 
They  had  the  certificates  of  all  the  stock  of  this  corporation,  except  a  few  quail* 
fying  shares  which  were  written  to  its  officers,  written  to  themselves,  on  July 
11,  1888,  but  they  never  took  them  out  of  the  stock  book  of  the  company.     Ob 
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July  12,  1888,  Cooper  made  a  deed  of  the  mining  property  which  be  held  for 
the  banli  to  the  Cassandra  Company.  The  latter  company  procured  money 
from  the  bank,  and  used  it  to  pump  water  out  of  the  mine,  to  sink  the  9haft 
deeper,  and  to  prospect  for  ore,  between  February  1,  1888,  and  April  11.  1HS!», 
until  it  had  used,  in  all,  |20,864.82  of  the  funds  of  the  bank.  Upon  the  book^' 
of  the  bank  this  money,  with  the  usual  interest  was  charged  as  an  overdraft 
against  the  Cassandra  Company.  In  June,  1888,  this  overdraft  had  become 
16,800,  and  each  of  tliese  five  directors  deposited  $1,200  in  the  bank  to  the  credit 
of  the  Cassandra  Company,  and  thus  diminished  its  apparent  overdraft  by  the 
sum  of  $6,000.  On  October  26,  1880,  this  mining  property  had  become  worth- 
less; and  the  board  of  directors  on  that  day  passed  a  resolution  to  the  effect 
that  it  should  be  recouveyed  to  the  bank,  that  the  bank  should  refund  to  the 
five  members  of  the  board  the  $6,000  which  they  had  deposited  to  the  credit  of 
the  Cassandra  Company,  and  that  the  bank  should  assume  that  company's  over- 
draft. Pursuant  to  this  resolution.  Cooper,  who  claimed  that  his  deed  to  the 
Cassnndia  Company  had  never  been  delivered,  although  It  appeared  upon  the 
records  of  the  county,  made  a  deed  of  this  property  to  John  J.  Reithmann.  who 
iiad  then  acquired  a  controlling  Interest  in  the  bank,  for  the  benefit  of  the  bank; 
and  in  December,  1889,  the  bank  paid  back  to  each  of  the  five  directors  the 
$1,200  which  he  had  deposited  with  the  bank  for  the  Cassandra  Company  in 
June  or  July,  1888.  During  all  the  time  when  these  transactions  were  going 
on  the  bank  was  solvent  and  prosperous,  and  the  appellants  owned  a  majority 
of  its  stock,  and  controlled  and  managed  it.  The  stock  was  selling  in  October, 
1889,  when  the  resolution  to  return  this  mining  property  to  the  bank  was  passetL 
at  the  rate  of  $325  for  a  share,  which  was  of  the  par  value  of  $100.  About 
this  time  the  appellants  sold  their  stock  in  the  bank,  and  the  control  and  man- 
agement of  it  was  turned  over  to  Reithmann  and  his  friends.  On  July  6,  18^. 
the  bank  became  insolvent,  and  the  appellee.  Hill,  was  appointed  its  receiver. 
This  suit  was  commenced  by  this  receiver  on  October  25,  1895.  In  his  bill  he 
alleged  the  facts  we  have  stated,  averred  that  the  moneys  of  the  bank  used 
through  the  Cassandra  Company  were  misappropriated  and  lost  by  the  five 
directors  in  a  futile  attempt  to  develop  and  explore  this  mining  property,  and 
that  this  was  done  by  them  for  their  own  benefit,  and  for  the  purpose  of  spec- 
ulation. He  alleged  that  the  Cassandra  Company  was  organized  and  owned 
by  the  five  directors,  that  they  caused  the  mining  property  to  be  conveyed  to 
it,  and  that  they  intended  to  take  the  benefit  of  any  advance  In  its  value  If 
paying  ore  was  discovered  and  meant  to  charge  the  bank  with  any  loss  they 
sustained  if  their  speculation  was  unfortunate.  He  alleged  that  their  specula- 
tion was  disastrous,  and  in  pursuance  of  their  Intention  they  charged  the  bank 
with  their  loss,  and  escaped  without  harm.  The  appellants  answered  that  the 
mining  property  was  at  all  times  owned  by  the  bank,  that  the  Cassandra  Com- 
pany was  organized  and  operated  by  them  in  the  interest  of  the  bank,  that  the 
purpose  of  its  organization  was  to  form  a  conduit  through  which  the  mining 
property  might  be  conveyed  to  a  purchaser,  and  that  this  was  done  because  they 
thought  that  the  bank  could  realize  more  by  a  sale  of  the  stock  of  the  Cas- 
sandra Company  as  the  owner  of  the  mining  property  than  it  could  by  a  dh-ect 
sale  of  the  property  as  the  property  of  the  bank.  They  aUeged  that  in  1888 
the  mine  was  full  of  water,  so  that  It  could  not  be  examined  by  a  purchaser  or 
sold;  that  they  authorized  the  expenditure  of  the  money  used  through  the 
Cassandra  Company  for  the  purpose  of  pumping  out  the  water,  clearing  oat  the 
shaft  and  drifts,  and  putting  the  property  in  presentable  shape  for  examinatioa 
in  the  hope  and  belief  that  in  that  way  they  might  secure  a  purchaser  of  It  for 
the  bank.  They  averred  that  they  advanced  the  $6,000  which  they  deposited 
to  the  credit  of  the  Cassandra  Company  in  the  summer  of  1888  to  the  bank,  as 
an  a(»commodation  to  it,  for  the  purpose  of  reducing  the  apparent  overdraft  of 
the  Cassandra  Company.  It  appeared  at  the  trial  that  there  were  seven  direct- 
ors of  this  bank;  that  one  Clinton,  who  prior  to  that  time  was  the  assistant 
cashier,  succeeded  Cooper  as  cashier  of  the  bank  in  August,  1889.  and  held  that 
otticc  until  September,  1893;  that  Cooper  ceased  to  be  a  director  of  the  bank 
on  July  1,  1890;  that  Tritch  ceased  to  be  a  member  of  the  directory  at  the 
annual  meeting  in  January,  1890;  and  that  Dodge  ceased  to  be  a  member  oo 
January  12,  1892.  No  complaint  of  the  acts  of  the  appellants  was  ever  made 
until  after  the  bank  became  insolvent  under  the  management  of  thel^  loccet- 
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soi-s,  nor  until  after  a  receiver  was  appointed  for  It  In  the  year  1894.  Upon  this 
state  of  facts  a  decree  was  rendered  In  the  court  below  against  the  five  direct- 
ors for  the  entire  amount  of  money  expended  upon  this  mining  property  during 
the  years  1888  and  1889,  with  interest  from  December  23d  In  the  latter  year. 

Charles  J.  Hughes,  Jr.,  for  appellants. 
John  S.  Macbeth,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court. 

The  bill  in  this  suit  contains  averments  sufficient  to  warrant  a 
recovery  on  the  ground  of  an  unauthorized  use  of  the  funds  of  the 
bank  to  prospect  for  and  to  develop  a  mine  on  its  property,  and  also 
on  the  ground  of  a  willful  misappropriation  of  its  funds  for  the  use 
and  benefit  of  the  appellants.  We  dismiss  the  latter  ground  on  the 
threshold  of  this  discussion,  because  the  evidence  fails  to  satisfy  us 
that  any  of  the  appellants  ever  intended  to  obtain  any  pecuniary 
advantage  or  to  make  any  personal  gain  out  of  the  transactions 
under  consideration  at  the  expense  of  the  bank,  and  because,  if 
they  did,  a  suit  against  them  for  such  a  fraud  was  barred  in  three 
years  from  December  23,  1889,  and  this  suit  was  not  commenced 
until  October  25,  1895.  Mills'  Ann.  St.  Colo.  §§  2911,  2909.  The 
contention  of  the  appellee  that  the  cause  of  action  for  fraud  is  not 
barred  by  this  statute,  because  the  time  under  it  does  not  coni- 
mence  to  run  until  the  discovery  of  the  facts  constituting  the  fraud, 
has  been  considered.  But  the  salient  facts  of  this  case  were  spread 
upon  the  books  of  the  bank.  They  were  all  known  in  October,  1889, 
to  the  cashier,  Clinton,  who  succeeded  Cooper  when  he  made  the 
record  of  the  resolution  for  the  reconveyance  of  the  mining  prop- 
erty; and  Clinton  had  no  interest  in  this  matter  adverse  to  the 
bank,  and  he  was  its  chief  officer  and  agent.  Notice  to  him  was  no- 
tice to  his  principal,  the  bank.  There  was  no  concealment,  no 
secrecy,  no  deceit,  in  the  acts  of  the  appellant;  and  the  time,  under 
this  section  of  the  statute,  commenced  to  run  when  the  diversion 
of  the  fund  was  complete.  In  this  state  of  the  facts  the  receiver 
and  the  creditors  and  stockholders  of  the  bank,  whom  he  repre- 
sents, stand  in  its  shoes.  Their  rights  here  are  merely  those  of  as- 
signees of  the  bank,  and  as  such  they  have  acquired  no  cause  of 
action  which  the  bank  did  not  have  before  the  receiver  was  ap- 
pointed. 

The  record  discloses  a  case  in  which  the  president,  the  cashier, 
and  the  majority  of  the  directors  of  a  bank  commenced  to  expend 
money  upon  an  abandoned  mining  property  which  it  owned  for  the 
purpose  of  preparing  it  for  sale,  in  order  that  the  bank  might  dis- 
pose of  it  and  convert  it  into  money.  The  shaft  and  the  drifts  ux)on 
the  property  were  full  of  water.  The  machinery  had  been  silent  for 
months.  The  tools  had  been  stolen,  and  others  were  necessary  to 
place  the  machinery  in  successful  operation.  When  a  national 
bank  has  lawfully  acquired  real  estate  or  other  property,  it  may 
sell  that  property  and  convert  it  into  money;  and,  in  order  to  do 
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SO,  it  may  clean  it,  make  reasonable  repairs  upon  it,  and  put  it  in 
presentable  condition  to  attract  purchasers,  in  the  same  way  that 
an  individual  of  sound  judgment  and  prudence  would  do  if  he  de- 
sired to  make  a  sale  of  the  property.  The  authority  to  do  these 
things  is  one  of  the  incidental  powers  vested  in  the  corporation 
under  section  5136  of  the  Revised  Statutes,  which  provides  that  a 
national  bank  shall  have  authority: 

"Seventh.  To  exercise  by  its  board  of  directors,  or  duly  authorized  ofBcers  or 
agents,  subject  to  law,  aU  such  incidental  powers  as  shaU  be  necessary  to  cany 
on  the  business  of  banking  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidences  of  debt;  by  receiving  depoeits; 
by  baling  and  seUing  exchange,  coin  and  buUlon;  by  loaning  money  on  personal 
security;  and  by  obtaining,  issuing  and  circulating  notes  according  to  the  pro- 
visions of  this  title." 

The  duty  of  exercising  this  power  is  imposed  upon  the  directors 
and  oflBcers  of  such  a  bank,  and  the  authority  to  determine  in  the 
first  instance  when  and  to  what  extent  it  shall  be  exercised  is  neces- 
sarily intrusted  to  their  judgment.  Moreover,  they  cannot  escai>e 
the  discharge  of  this  duty.  They  are  bound  to  consider  and  de- 
cide the  question  at  their  peril.  It  follows  that,  when  they  have 
honestly  and  carefully  considered  and  decided  it,  they  ought  not  to 
suffer  because,  in  the  light  of  subsequent  events,  which  could  not 
be  foreseen,  it  turns  out  that  their  decision  was  unfortunate.  This 
mining  property  was  unsalable  with  the  shaft  and  drifts  filled  with 
water,  the  machinery  silent,  and  the  tools  gone.  It  is  common 
knowledge  that  a  mine  or  a  prospect  for  a  mine  is  much  more  likely 
to  find  a  purchaser,  and  much  more  likely  to  realize  a  fair  price, 
when  work  is  in  active  progress  upon  it,  than  when  it  is  still  and 
desolate.  The  officers  of  this  bank  decided  to  pump  the  water 
out  of  the  shaft  and  drifts  of  this  property,  to  put  it  in  condition 
in  which  it  could  be  examined  by  a  purchaser,  to  start  the  ma- 
chinery, and  to  do  all  this  in  the  hope  that  by  so  doing  they  might 
find  a  purchaser  for  property  that  was  unproductive  and  worth- 
less in  its  then  condition.  An  examination  of  the  evidence  dia- 
closes  the  fact  that  the  necessary  expense  of  placing  this  property 
in  condition  for  examination  and  sale  was  at  least  |1,000,  and 
perhaps  |2,000.  The  directors  failed  to  find  a  purchaser  for  the 
property,  and  the  bank  lost  this  money.  But  in  view  of  the  fact 
that  the  management  and  sale  of  the  property  was  intrusted  to 
their  discretion,  and  that  the  burden  of  deciding  whether  or  not 
this  expenditure  should  be  made  was  imposed  upon  them,  we  are 
unwilling  to  say  that  their  action  in  expending  |2,000  for  this  pur- 
pose was  either  unauthorized,  wrongful,  or  culpably  negligent.  We 
are  of  the  opinion  that  an  exx)enditure  of  this  amount  may  be  said  to 
have  been  properly  made  in  the  honest  exercise  of  a  discretion 
vested  in  them,  and  that  they  ought  not  to  be  personally  liable  be- 
cause the  use  of  this  money  did  not  secure  the  purchaser  they 
sought  and  expected  to  obtain.  The  unfortunate  part  of  this  case 
is  that  they  did  not  stop  here.  When  the  shaft  had  been  cleared 
of  water  and  the  machinery  had  been  put  in  operation,  when  the 
property  was  in  proper  condition  for  examination  and  for  sale,  and 
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when  no  purchaser  was  found,  they  proceeded  to  expend  |18,864.82 
more  in  prospecting  for  paying  ore  upon  property  in  which  none 
has  ever  been  discovered.  It  was  not  only  beyond  their  authority 
as  officers  of  the  bank,  but  ultra  vires  of  the  bank  itself,  to  carry 
on  ordinary  mining,  manufacturing,  or  trading  business, — ^much 
more,  to  expend  its  money  in  such  a  speculative  venture  as  pros- 
pecting for  ore  where  none  of  value  ever  had  been  found.  The 
statutes  of  the  United  States  are  the  measure  of  the  powers  of 
national  banks,  and  these  corporations  can  lawfully  exercise  none 
but  those  there  expressly  granted,  and  those  fairly  incidental 
thereto.  Omaha  Bridge  Cases,  10  U.  S.  App.  98,  174,  2  C.  C.  A. 
174,  230,  and  51  Fed.  309,  316;  Bank  v.  Townsend,  139  U.  S.  67,  73, 
11  Sup.  Ct  496;  Bank  v.  Kennedy,  167  U.  S.  362,  366,  17  Sup.  Ct. 
831;  Bank  v.  Smith's  Ex'r,  40  U.  S.  App.  690,  704,  23  C.  C.  A.  80, 
87,  and  77  Fed.  129,  137.  The  officers  of  these  banks  are  bound  to 
know  they  are  charged  by  the  law  with  the  knowledge  of  the  ex- 
tent and  limitations  of  the  powers  of  the  corporations  for  which 
thej  act,  and  of  their  own  authority  as  the  agents  of  these  corpo- 
rations. It  is  said  that  they  are  not  technically  trustees  of  express 
trusts,  but  they  are  the  agents  of  the  bank,  charged,  under  the 
national  banking  laws,  with  an  implied  trust  to  use  the  funds  of 
the  bank  for  the  purposes  specified  in  these  laws,  only,  and  to 
preserve  them  for  their  creditors  and  stockholders.  Every  agent 
incurs  a  personal  liability  to  his  principal  for  losses  occasioned  by 
his  unauthorized  acts  under  the  general  law,  and  the  officers  of 
corporations  are  no  exception  to  the  rule.  Upon  this  principle  the 
directors  and  the  other  officers  of  a  national  bank  become  person- 
ally liable  to  the  bank  and  its  successor  in  interest,  its  receiver,  fcwr 
losses  caused  by  their  use  of  its  funds  for  unauthorized  purposes, 
as  well  as  for  culpable  negligence  in  their  use  and  for  their  fraud- 
ulent appropriation.  Williams  v.  McKay,  40  N,  J.  Eq.  189,  200; 
Mor.  Corp.  §§  555,  556;  Bank  v.  Wilcox,  60  Cal.  126,  141. 

It  is  insisted,  however,  that  there  can  be  no  recovery  of  the 
appellants  in  this  suit  on  account  of  the  diversion  of  the  funds  of 
this  bank  to  the  business  of  prospecting  for  ore  upon  its  property 
(1)  because  there  is  a  complete  remedy  for  the  appellee  at  law,  and 
therefore  there  is  no  jurisdiction  of  this  suit  in  equity;  (2)  because 
the  liability  of  the  appellants  is  several,  and  not  joint;  (3)  because 
the  appellee  pleaded  that  the  appellants  fraudulently  misappropri- 
ated this  money  for  their  own  benefit;  and  (4)  because  the  suit  is 
barred  by  the  statute  of  limitations  and  by  laches.  We  will  con- 
sider these  objections  in  their  order. 

1.  This  is  a  suit  to  compel  the  restoration  to  a  trust  fund  of 
f20,864.82  wMich  the  appellants  unlawfully  diverted  from  that 
fund,  and  it  involves  an  accounting  of  the  money  diverted  between 
the  receiver  and  the  appellants.  It  is  therefore  a  suit  against 
officers  of  a  bank  to  execute  a  trust  and  to  compel  an  accounting, 
and  it  avoids  a  multiplicity  of  suits  at  law.  This  court  has  re- 
peatedly held,  for  reasons  which  now  seem  to  us  obvious,  and 
which  are  stated  at  length  in  our  opinions,  that  equity  has  jurisdic- 
tion of  such  a  suit.    Hayden  v.  Thompson,  36  U.  S.  App.  362,  367, 
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17  C.  C.  A.  592,  594,  and  71  Fed.  60,  62;  Cockrill  v.  Cooper,  57  U. 
S.  App.  576,  29  C.  C.  A.  529,  535,  538,  and  86  Fed.  7,  12,  16. 

2.  Are  the  appellants  jointly  liable  for  the  misappropriation? 
All  the  appellants  knew  of  the  misappropriation  while  this  diver- 
sion was  going  on.  Some  of  them  directed,  and  all  of  them  con- 
sented to,  it.  No  objection  or  protest  or  endeavor  to  prevent  or 
stop  it  was  made  by  any  of  them,  and,  when  the  amoant  used 
reached  |6,800,  each  of  them  contributed  |1,200  to  replace  a  por- 
tion of  the  misappropriated  money,  and  subsequently  reimbursed 
himself  for  this  contribution  out  of  the  funds  of  the  bank.  Each 
of  these  officers  was  therefore  at  fault,  and  hence  liable  for  the 
entire  amount  diverted.  When  a  loss  has  been  caused  by  the  ap- 
propriation of  the  funds  of  a  corporation  to  a  purpose  unauthorized 
by  its  charter,  or  by  culpable  negligence,  or  by  a  conversion  of  its 
funds,  all  the  officers  of  the  corporation  who  are  chargeable  with 
the  fault  which  has  occasioned  the  loss  are  liable  for  the  entire 
misappropriation,  without  regard  to  the  degree  of  dereliction  of 
which  each  is  guilty.  2  Lewin,  Trusts,  p.  1220;  Williams  v.  Mc- 
Kay, 46  N.  J.  Eq.  25,  39,  18  Atl.  824.  The  appellants  cannot  es- 
cape here  on  the  ground  that  each  is  separately  liable  for  the 
amount  which  he  misappropriated  only,  because  they  are  all  both 
jointly  and  separately  liable  for  the  entire  amount  diverted. 

3.  Must  the  decree  be  reversed  because  the  appellee  pleaded  that 
the  diversion  was  made  with  a  fraudulent  intent?  The  facts  set  forth 
in  the  bill  are  ample  to  warrant  a  recovery  fop  the  unauthorized  use 
and  loss  by  the  appellants  of  the  money  in  question  in  the  business 
of  prospecting  for  ore  on  the  property  of  the  bank,  and  these  facts 
have  been  proved.  But  the  bill  contains  other  allegations  to  the 
effect  that  the  appellants  used  and  lost  this  money  fraudulently,  with 
the  intent  to  get  gain  for  themselves  by  causing  the  property  on 
which  it  was  expended  to  be  conveyed  to  the  Cassandra  Company  for 
the  purpose  of  subsequently  selling  it  at  a  profit  for  thdr  individual 
benefit  if  paying  ore  was  discovert,  while  they  meant  to  saddle  the 
loss  upon  the  bank  if  the  speculation  proved  disastrous.  The  appel- 
lee failed  to  prove  these  averments  of  fraud,  and  it  is  contended 
that  this  failure  is  fatal  to  a  recovery  on  any  ground  under  this  bill. 
But  the  gravamen  of  the  bill  was  the  wrongful  diversion  of  the  trust 
fund.  If  the  cause  of  action  for  the  fraudulent  diversion  of  the  fund 
to  the  purpose  of  prospecting  on  this  mining  property  for  their  own 
benefit  were  inconsistent  with  the  cause  of  action  for  its  diversion  for 
the  unauthorized  purpose  of  prospecting  upon  it  for  the  benefit  of  the 
bank,  this  objection  of  the  appellants  might  be  worthy  of  considera- 
tion. But  there  is  no  inconsistency  between  these  two  causes  of 
action  as  they  are  stated  in  the  bill.  On  the  other  hand,  the  latter 
cause  necessarily  inheres  in  the  former,  and  warrants  the  same  relief. 
The  effect  of  the  bill  is  to  plead  the  unlawful  diversion  of  the  fund 
by  the  appellants,  and  then  to  plead  that  it  was  diverted  with  a 
fraudulent  intent.  If  the  fund  was  diverted  to  the  unauthorized  pur 
pose,  the  cause  of  action  was  complete,  whether  the  officers  intended 
to  appropriate  the  expected  benefit  of  the  speculation  to  their  own 
use,  or  to  give  it  to  the  bank,  and  a  complainant  is  entitled  to  any 
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relief  which  the  facts  that  he  pleads  in  his  bill  and  establishes  on  the 
trial  justify.  When  the  ultimate  facts  requisite  to  entitle  him  to 
the  relief  he  prays  are  pleaded  and  proved,  he  cannot  be  defeated 
because  he  also  pleaded  other  facts  not  essential  to  his  recovery, 
which  he  did  not  prove.    Espey  v.  Lake,  10  Hare,  260,  264. 

Another  objection  to  the  decree  is  that  the  court  below  allowed 
"interest  on  the  amount  misappropriated,  and  it  is  contended  that  this 
was  erroneous,  because  this  case  does  not  fall  among  those  in  which 
interest  is  expressly  allowed  by  the  statutes  of  Colorado  (Mills' 
Ann.  St.  §  2252).  But  this  is  a  suit  in  equity,  and  no  statute  is 
necessary  to  give  a  court  of  equity  power  to  allow  interest  on  mon- 
eys unjustly  detained  or  misappropriated.  When  interest  is  reserved 
in  a  contract,  or  is  implied  from  the  nature  of  the  promise,  it  be- 
comes a  part  of  the  debt,  and  is  recoverable  as  of  right.  When 
money  has  been  misappropriated  or  converted  to  his  own  use  by  a 
defendant,  interest  is  given  as  damages  to  compensate  the  com- 
plainant for  the  loss  of  the  use  of  his  funds.  In  cases  of  the  latter 
class,  its  allowance  is  sometimes  a  matter  of  discretion;  but  it  is  a 
general  rule,  both  at  law  and  in  equity,  that,  whenever  one  has 
wrongfully  detained  or  misappropriated  the  moneys  of  another,  he 
must  pay  interest  at  the  legal  rate  from  the  date  of  the  misappropria- 
tion or  from  the  beginning  of  the  detention.  Swinisen  v.  Scawen, 
1  Dickens,  117;  Redfleld  v.  Iron  Co.,  110  U.  S.  174,  176,  3  Sup.  Ct. 
570;  United  States  v.  North  Carolina,  136  U.  S.  211,  218,  10  Sup. 
Ct.  920;  Jourolmon  v.  Ewing,  47  IJ.  S.  App.  679,  686,  26  C.  C.  A.  23, 
27.  and  80  Fed.  604,  607;  Filmore  v.  Reithman,  6  Colo.  120,  131;  1 
Sedg.  Dam.  §§  301,  303. 

4.  Finally  it  is  claimed  that  this  cause  of  action  is  barred  by  the 
statute  of  limitations  and  by  laches,  and  sections  2900,  2909,  2911, 
and  2912  of  Mills'  Ajinotated  Statutes  of  Colorado  are  invoked  to 
sustain  this  contention.  Section  2900  provides  that  all  actions  of 
assumpsit  or  on  the  case,  founded  on  any  contract  or  liability,  ex- 
press or  implied,  shall  be  commenced  within  six  years  next  after  the 
cause  of  action  shall  accrue,  and  not  afterwards.  Section  2909  de- 
clares that,  in  cases  of  concurrent  jurisdiction  in  the  courts  of  com- 
mon law  and  the  courts  of  e(|uity,  the  same  limitations  shall  apply 
to  suits  in  equity  and  to  actions  at  law.  Section  2911  limits  the  time 
for  the  commencement  of  suits  for  relief  on  the  ground  of  fraud  to 
three  years  after  the  discovery  of  the  facts  constituting  the  fraud. 
Section  2912  provides  that  bills  of  relief,  in  case  of  the  existence  of 
a  trust  not  cognizable  by  the  courts  of  common  law,  shall  be  filed 
within  five  years  after  the  cause  of  action  accrues,  and  not  later. 
The  last  section  does  not  govern  the  cause  of  action  here  in  suit, 
because  that  cause  is  based  on  the  disregard  of  their  powers  by  the 
agents  and  implied  trustees  of  a  corporation,  and  this  cause  of  action, 
as  well  as  the  trust  relation  from  which  it  springs,  is  cognizable  at 
law  as  well  as  in  equity.  It  does  not  fall  under  section  2911,  be- 
cause fraud  was  not  essential  to  its  maintenance  and  was  not  proved, 
and  the  decree  stands  upon  the  simple  diversion  of  the  funds  of  the 
bank  to  an  unauthorized  purpose.  It  rests  on  the  implied  liability 
created  under  the  law  by  the  relation  of  the  appellants,  as  its  offi- 
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cers,  to  the  bank.  Why  doee  it  not  fall  under  section  2900?  The 
appropriate  action  at  law  to  enforce  the  implied  liability  upon  which 
it  rests  is  an  action  om  the  case,  and  this  section  provides  that  the 
time  for  the  commencement  of  such  an  action  is  limited  to  six  jean 
from  the  time  when  its  cause  accrued.  The  conclusion  is  inevitable 
that  an  acti(m  at  law  for  the  cause  upon  which  this  decree  is  based 
would  have  been  governed  by  section  2900,  and  could  not  have  beem 
maintained  six  years  after  its  cause  accrued.  The  natural  result  of 
this  conclusion  is  that  this  suit  ought  to  be  governed  by  the  same 
rule,  both  on  the  ground  that  courts  of  equity  usually  apply  the 
doctrine  of  laches  in  analogy  to  the  statute  of  limitations  relative  to 
actions  at  law  of  like  character,  and  on  the  ground  that  section 
2909,  supra,  expressly  requires  it  to  be  so  applied. 

The  appellee  endeavors  to  escape  from  this  limitation  on  the 
ground  that  these  appellants  were  trustees  of  an  express  trust,  and 
that  consequently  no  time  runs  in  their  favor.  It  must  be  conceded 
that  express  trusts  are  not  within  the  statute  of  limitationa,  because 
the  possession  of  the  trustee  is  presumed  to  be  the  possession  of  the 
cestui  que  trust.  But  lapse  of  time  is  a  complete  bar  to  a  con- 
structive or  implied  trust,  both  in  equity  and  at  law,  unless  there  has 
been  a  fraudulent  concealment  of  the  cause  of  action,  or  other  ex- 
traordinary circumstances  which  make  the  application  of  the  doctrine 
of  laches  inequitable.  Hayden  v.  Thompson,  36  U.  8.  App.  362,  377, 
17  C.  C.  A.  5D2,  601,  and  71  Fed.  60,  69.  The  question  presented 
then  is,  are  the  officers  of  a  national  bank  the  trustees  of  an  express 
trust  for  its  creditors  and  stockholders,  within  the  meaning  of  this 
rule?  They  are  not  parties  or  privies  to  any  express  contract  or 
agreement  to  hold  and  use  the  funds  of  the  bank  for  the  purposes 
prescribed  by  the  acts  of  congress.  They  are  not  parties  or  privies 
to  any  express  declaration  of  trust  or  agreement  with  the  stock- 
holders or  creditors  of  their  bank  which  sets  forth  the  terms  on  whidi 
they  hold  its  funds  for  their  benefit.  They  are  the  mere  agents  of 
the  bank  to  discharge  the  duties  imposed  upon  it  and  upon  them  by 
the  law  of  its  being,  by  the  statutes  of  the  United  States,  and  the 
common  law  of  the  land.  Their  liability  arises  from  no  express 
agreement,  but  from  their  violation  of  their  duties  as  such  agents. 
Ttiey  unquestionably  stand  in  a  fiduciary  relation  to  the  bank,  to  its 
stockholders,  and  its  creditors,  and  they  hold  its  assets  in  trust  for 
these  beneficiaries.  But  there  is  no  express  agreement  or  declaration 
of  this  trust  to  be  found,  and  they  cannot  be  truthfully  said  to  be 
trustees  of  an  express  trust.  The  trust  with  which  the  property  of 
the  bank  is  impressed  in  their  hands  arises  from  the  law,  and  from 
their  acceptance  of  the  office  they  hold.  It  is  not  an  express  trust 
arising  from  contract  or  privity,  but  an  implied  or  resulting  trust 
created  by  the  operation  of  the  law  upon  their  official  relation  to 
the  bank.  The  result  is  that  the  officers  of  a  national  bank  are  not 
the  trustees  of  an  express,  but  of  an  implied,  trust  for  the  bank  and 
its  stockholders  and  creditors,  and  statutes  of  limitation  and  the  doc- 
trine of  laches  may  be  invoked  in  their  defense.  Hayden  v.  Thomp- 
son, supra;  Briggs  v.  Spaulding,  141  U.  8.  132,  147,  11  Sup.  Ct.  924; 
Mor.  Corp.  §  516;  Spering's  Appeal,  71  Pa*  St  11;  Hughes  v.  Brown, 
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88  Tenn.  578,  13  S.  W.  286;  Wallace  v.  Bank,  89  Tenn.  630,  15 
S.  W.  448.  The  controversy  thus  narrows  itself  to  this  question: 
Has  the  bank  or  its  receiver  been  guilty  of  such  laches  that  they 
ought  not  to  be  permitted  to  maintain  this  action?  Ordinarily  laches 
runs  pari  passu  with  the  statute  of  limitations.  If  the  latter  has 
barred  the  analogous  action  at  law,  laches  has  stayed  the  correspond- 
ing suit  in  equity.  But  if  unusual  conditions  or  extraordinary  cir- 
cumstances make  it  inequitable  to  allow  the  prosecution  of  a  suit 
after  a  briefer,  or  to  forbid  its  maintenance  aiter  a  longer,  period 
than  that  fixed  by  the  statute,  the  chancellor  will  not  be  bound  by  the 
statute,  but  will  determine  the  extraordinary  case  in  accordance  with 
the  equities  which  condition  it.  Kelley  v.  Boettcher,  56  U.  S. 
App.  363,  375,  29  0.  0.  A.  14,  21,  and  85  Fed.  55,  62.  If  the  acts 
of  the  appellants  upon  which  this  suit  is  founded  had  been  parts  of 
a  continuous  and  persistent  course  of  action  which  had  wrecked  this 
bank  and  robbed  its  creditors  and  stockholders,  if  they  had  been 
accompanied  with  intentional  misrepresentations,  if  they  had  been 
purposely  or  negligently  concealed  from  the  other  officers  and  em- 
ployes of  the  bank  or  from  its  stockholders  and  creditors,  these  facts 
might  well  induce  a  court  of  equity  to  permit  this  suit  to  be  main- 
tained notwithstanding  the  statute.  The  case  at  bar  presents  a  very 
different  state  of  facts.  When  this  money  was  diverted  the  bank 
was  solvent  and  prosperous.  Its  management  by  the  appellants  ap- 
pears to  have  been  beneficial  and  successful.  Its  stock  was  selling 
at  f325  per  share  of  the  par  value  of  |100.  The  appellants  sold 
their  stock  and  turned  over  the  control  of  the  bank  to  others.  The 
diversion  and  use  of  this  money  appeared  on  the  books  of  the  bank, 
and  was  known  to  the  cashier,  Clinton,  who  succeeded  Cooper,  as 
early  as  August,  1889.  The  bank  continued  in  business  until  189-t. 
No  complaint  of  the  acts  of  the  appellants  was  made  until  after 
its  failure,  and  no  suit  was  instituted  until  October  25,  1895.  There 
is  certainly  nothing  in  this  state  of  facts  to  warrant  a  refusal  to 
permit  the  doctrine  of  laches  to  have  its  accustomed  effect;  nothing  to 
induce  us  to  suspend  its  application  at  the  end  of  six  years  after 
the  cause  of  action  accrued  when  the  statute  of  Colorado  barred  the 
analogous  action  at  law  at  that  time.  The  bank  and  the  receiver 
were  too  late  to  maintain  this  action  at  the  expiration  of  six  years 
from  the  time  its  cause  accrued. 

An  application  of  the  principles  and  rules  that  have  been  considered 
will  quickly  dispose  of  this  case.  The  appellants  commenced  to  use 
the  funds  of  the  bank  to  clear  out  the  shaft  and  prepare  the  property 
in  question  for  sale  in  February,  1888.  They  began  to  divert  the 
moneys  of  the  bank  to  prospect  for  ore  at  some  time  before  July  1, 
1888;  for  at  that  date  they  had  used  |6,800  upon  this  property, 
when  only  |2,000  was  necessary  to  make  it  jM'esentable  to  purchasers. 
They  completed  their  misappropriation  of  the  moneys  on  April  10, 
1889.  The  wrong  was  then  done,  the  cause  of  action  was  complete, 
and  the  statute  of  limitations  and  laches  would  have  prevented  the 
maintenance  of  any  suit  upon  it  which  was  commenced  more  than 
six  years  after  that  date,  if  the  operations  of  the  appellants  had 
stopped  here.    Unfortunately  for  the  appellants,  they  did  not.    In 
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June  or  July,  1888,  they  and  Reithmann  had  refunded  to  the  bank 
16,000  of  the  |6,800  which  had  then  been  expended  on  the  mining 
property,  and  on  or  about  December  23,  1889,  they  caused  the  bank 
to  repay  to  them  thie  f  6,000.  We  have  already  held  that  they  were 
authorized  to  expend  |2,000  to  put  this  property  in  salable  condi- 
tion, and  as  this  |2,000  was  refunded  to  the  bank,  in  the  ^6,000  paid 
to  it  by  them  in  the  summer  of  1888,  they  were  entitled  to  a  return 
of  this  money  in  December,  1889.  To  that  extent  the  repayment  iii 
that  month  may  be  sustained.  But  |4,000  of  the  |6,000  which  thev 
then  received  was  repaid  to  them  on  account  of  money  which  they 
had  wrongfully  diverted  from  the  funds  of  the  bank,  and  for  which 
they  were  personally  liable.  The  bank  did  not  owe  them  this  |4,000. 
and  they  took  it  from  its  funds  without  lawful  authority,  and  in  vio- 
lation of  their  trust.  All  their  other  misappropriations  were  made 
more  than  six  years  before  the  commencement  of  this  suit,  and  their 
recovery  is  barred  by  laches.  But  this  was  within  the  six  years,  and 
the  appellee  is  entitled  to  a  decree  for  its  recovery.  The  decree  be- 
low is  accordingly  reversed,  and  the  case  is  remanded  to  the  court 
below,  with  instructions  to  enter  a  decree  in  favor  of  the  appeller 
and  against  the  appellants  for  the  recovery  of  |4,000,  and  interest 
from  December  23, 1889, 


(94  Fed.  605.) 

STATE  NAT.  BANK  OF  FT.  WORTH,  TEX.,  v.  SMITH. 

(Circuit  Court  of  Appeals.  Fifth  Circuit.    May  23.  1899.) 

No.  794. 

1.  Tjual— Findings  of  Fact— Requisites. 

Where  a  jury  is  waived  by  a  stipulation  In  writing,  In  a  circuit  court- 
In  an  action  at  law,  the  court  cannot  be  required  to  make  special  findingH 
of  fact,  but  may  make  either  a  special  or  general  finding,  and  shouM 
not  make  both.  Such  finding  must  state  the  ultimate  facts  of  the  case, 
and  not  be  a  recital  of  evidential  facts  or  circumstances  which  may 
tend  to  prove  the  ultimate  facts,  or  from  which  they  may  l>e  inferred. 

Z,  Review— Findings  ok  Fact. 

As  to  the  weight  and  effect  of  the  evidence,  the  finding  of  a  drcnlt 
court,  where  a  jury  is  waived  by  stipulation  In  writing,  is  as  conclusive 
on  a  writ  of  error  as  the  verdict  of  a  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

This  action  was  brought  by  John  P.  Smith,  receiver  of  the  City  National 
Bank  of  Ft.  Worth,  Tex.,  to  recover  of  the  State  National  Bank  of  Ft  Worth 
and  John  C.  Harrison  the  sum  of  $6,000  and  10  per  cent  interest  per  annum 
thereon  from  July  10,  1896.  The  petition  alleged,  in  substance,  that  the  State 
National  Bank  of  Ft.  Worth  was,  at  the  date  of  the  failure  of  the  City  Na- 
tional Bank,  the  legal  and  equitable  owner  and  holder  of  60  shares  of  the 
capital  stock  of  said  bank;  that  said  City  National  Bank  became  insolvent 
on  the  4th  day  of  April,  1895,  and  on  said  date  a  national  bank  examiner, 
by  order  of  the  comptroller  of  the  currency  of  the  United  States,  took  charge 
of  the  bank;  that  defendant  in  error,  John  P.  Smith,  was  appointed  receiver 
of  said  Insolvent  bank  on  the  12th  day  of  April,  1895;  that  on  the  lOtb  daj 
of  July,  1896,  the  comptroller  of  the  currency  made  an  assessment  on  tb€ 
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shareholders  of  said  bank  of  $100  per  share  for  each  and  every  share  of  the 
capital  stock  held  and  owned  by  them  respectively  at  the  time  of  its  failure; 
that  said  60  shares  of  stock  were  issued  to  said  John  C.  Harrison,  as  trustee* 
in  two  certificates,   of  date,   respectively.  June  28  and  November  2,   1894, 
numbered  86c,  for  50  sharts.  and  imc,  for  10  shares;    that  said  stock   was 
so  issued  to  said  Harrison  for  the  use,  benefit,  and  advantage  of  said  State 
National  Bank,  plaintiff  in  error,  and  he  took  the  same  in  his  name,  as  trustee 
for  said  bank;   and  that  all  said  stock  and  certificates  for  same  appeared  on 
the  books  of  the  City  National  Bank  In  tlie  name  of  John  C.  Harrison,  trustee. 
The  petition  contained  all  proper  allegations  to  entitle  plaintiff  to  a  recovery 
against  the  State  National  Bank  if  the  ownership  of  the  stock  was  as  alleged 
in  it  at  the  date  of  the  failure  of  the  other  bank.    The  defendants  in  the 
court  below,  John  C.  Harrison  and  the  State  National  Bank,  by  their  answer, 
denied  ownership  of  the  stock  mentioned,  and  alleged  substantially  that  50 
shares  of  the  same  were  pledged  to  the  bank  by  one  Garner  as  security  for 
a  debt  owing  by  him  to  it,  and  that  the  other  10  shares  were  pledged  to  it 
by  A.  W.  and  H.  C.  Caswell  to  secure  a  debt  owing  by  them  to  the  bank; 
that  said  stock,  as  well  as  the  dividends  arising  therefrom,  were  pledged  to 
the  bank,  and  that,  to  protect  it  and  the  City  National  Bank  against  con- 
flicting claims  of  other  creditors  of  said  pledgors,  new  certificates  of  said 
stock  were  issued  to  .Tohn  C.  Harrison,  trustee,  respectively  on  June  28,  1894, 
and  November  2,  1894;  that  said  stock,  since  said  dates,  has  appeared  on  the 
books  of  the  City  National  Bank  in  the  name  of  John  C.  Harrison,  trustee, 
and  has  never  at  any  time  appeared  in  the  name  of  the  State  National  Bank; 
and  that  the  State  National  Bank  at  no  time  became  the  owner  of  any  of 
said  shares  of  stock,  and  never  had  any  interest  in  the  same,  except  as  pledgee 
to  secure  said  debts.    On  the  trial,   the  parties,   by   agreement   in   writing, 
waived  a  jury,  and  the  cause  was  submitted  to  the  court  without  a  jury. 
October   15.  1898,  a  judgment  was  rendered  for  plaintiff  against  the  State 
National  Bank  of  Ft.  Worth  for  the  sum  of  $6,815  and  costs  of  suit,  and  in 
favor  of  defendant  John  C.  Harrison  that  plaintiff  take  nothing  as  to  him, 
and  that  he  go  hence  without  day,  and  recover  his  costs.     After  the  rendition 
of  the  Judgment,  the  defendant  below  moved  the  court  to  find  a  special  verdict 
as  to  the  facts  proved  on  the  trial  of  said  cause  which  are  material  to  the 
issue  raised  by  the  pleadings,  and  to  find  a  certain  conclusion  of  law  in  favor 
of  the  defendant    This  motion  appears  to  have  been  granted  so  far  as  it 
sought  to  have  a  special  verdict  on  the  facts  proven  on  the  trial  of  said 
cause  prepared  and  filed,  and  also  so  far  as  it  sought  to  have  the  court  find 
its  conclusions  of  law.    Thereafter  there  is  in  the  record,  of  date  October  — , 
1898,  the  following,  entitled  "Special  Findings  of  Fact": 

"First.  It  was  admitted  on  the  trial  of  this  case:  That  the  City  National 
Bank  is  a  national  bank,  chartered  under  the  laws  of  the  United  States. 
That  the  bank  became  insolvent  on  the  4th  day  of  April,  1895,  closed  its  dooi-s, 
and  ceased  to  transact  business.  It  passed  into  the  hands  of  a  bank  examiner 
on  the  5th  day  of  April,  1895,  at  which  time  John  P.  Smith  was  appointed 
i-ecelver.  That  he  qualified  as  such  receiver,  and  is  acting  in  that  capacity, 
under  appointment  from  the  comptroller  of  the  currency  of  the  United  States. 
That  the  comptroller  of  the  currency  of  the  United  States  on  the  10th  day  of 
July,  1896,  made  an  assessment  of  100  cents  on  the  dollar  of  the  entire  capital 
stock  of  the  City  National  Bank  of  $300,000.  That  demand  has  been  made  by 
the  plaintiff  receiver  in  this  case  upon  the  defendant  for  payment  of  $100  per 
share  on  the  stock  in  litigation,  amounting  to  $6,000.  That  said  demand  was 
made  on  the  10th  day  of  July,  1896,  and  that  payment  has  been  refused. 

"Second.  The  two  certificates  of  the  capital  stock  of  the  City  National  Bank 
sued  on  in  this  case  are  (1)  No.  96,  Series  C,  for  ten  shares  issued  to  John  C. 
Harrison,  trustee,  on  the  2d  day  of  November,  1894,  signed  by  John  C.  Mc- 
Cartb3',  president,  and  Max  Elser,  cashier.  On  the  reverse  side  of  this  certifi- 
cate is  indorsed,  'For  value  received,  assigned  and  transferred  to  Warren 
Coleman.*  This  transfer  bears  date  April  4,  1895.  and  is  signed  by  John  C. 
Harrison,  trustee.  Both  of  said  certificates  of  stock  were  left  with  John  C. 
McCarthy,  president  of  the  City  National  Bank  of  Ft.  Worth,  on  the  4th  day 
of  April,  1895.  in  an  envelope,  on  which  was  indorsed  the  following:  *Tlie 
property  of  John  C.  Harrison,  trustee.    Left  at  5:30  o'clock  p.  m.,  April  4, 
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1895,  tor  transfer.'  It  was  admitted  on  the  trial  of  the  case  that  the  sale  to 
Warren  Coleman  was  a  sham  sale,  and  was  in  no  way  relied  upon  bj  the 
defendant,  and  that  Coleman  was  a  negro  porter  of  the  State  National  Bank, 
and  insolvent,  at  the  time  of  the  sale;  that  he  paid  to  John  C.  Harrison, 
cashier  of  the  State  National  Bank,  $10  for  the  said  stock,  which  saki  $10 
was  returned  by  the  said  John  C.  Harrison,  cashier  of  the  State  National 
Bank,  on  the  morning  of  the  5th  of  April,  1895. 

'Third.  On  or  about  the day  of  August,  1803,  the  State  Nhtional  Bank 

loaned  to  Dan  Gamer  $5,000,  taking  as  security  therefor  his  note  for  that 
sum,  and  also,  as  collateral  security,  50  shares  of  the  capital  stock  of  the 
City  National  Bank  of  Ft  Worth. 

"Fourth.  On  or  about  the day  of  November,  1883,  the  State  National 

Bank  loaned  to  Caswell  Bros,  the  sum  of  $1,300,  and  took  the  note  of  said 
firm  for  that  amount,  and  also,  as  collateral  security,  10  shares  of  the  capital 
stock  of  the  City  National  Bank  of  Ft.  Worth,  Texas. 

•*Fifth.  Both  of  said  notes  gave  full  power  and  authority  to  the  State  Na- 
tional Bank  to  sell  at  public  or  private  sale,  at  the  option  of  said  bank  or  its 
assigns,  with  the  right  to  become  the  purchaser  at  such  public  or  priratfr 
sale  of  the  collateral  attached  thereto,  which  Is  60  shares  of  the  capital  stock 
of  the  City  National  Bank  of  Ft.  Worth,  heretofore  described,  on  the  non- 
payment of  said  notes,  without  advertisement  or  notice,  and,  after  deducting 
the  legal  costs  of  said  sale  and  delivery,  to  apply  the  residue  of  such 
or  sales  to  the  payment  of  said  notes. 

"Sixth.  While  the  evidence  as  to  whether  or  not  there  was  a  sale 
purchase  of  said  stock  is  conflicting,  I  find  as  a  matter  of  fact  there  was  a 
sale  of  said  stock  under  the  authority  conferred  by  said  notes.  The  said 
State  National  Bank,  on  or  about  the  2Sth  day  of  June,  1894,  sold  and  became 
purchaser  of  the  stock  of  the  City  National  Bank  of  Ft  Worth,  known  as 
the  *Lee  and  Gamer  stock,*  and  on  or  about  the  2d  day  of  November.  18^1. 
sold  and  became  purchaser  of  the  stock  known  as  the  *Caswell  stock,'  and 
thereby  the  said  State  National  Bank  became  the  owner  of  the  same,  and 
caused  new  stock  to  be  issued  for  it  on  the  above  dates  in  the  name  of  John 
C.  Harrison,  trustee;  and  after  said  dates  said  stock  was  credited  upon  the 
boolcs  of  said  State  National  Bank  as  an  asset  of  said  bank,  and  was  so  re- 
ported on  March  5.  1895,  in  Its  sworn  report  to  the  comptroller  of  the  currency 
of  the  United  States,  required  by  law  to  be  made  to  the  comptroller  of  the 
currency  of  the  United  States. 

'^Seventh.  At  the  close  of  business  of  the  City  National  Bank  of  Ft  Worth 
on  the  4th  day  of  April,  1895,  both  of  said  certificates  of  stock  sued  on  stood  oo 
the  books  of  said  bank  in  the  name  of  John  C.  Harrison,  trustee.  I  find  that 
John  C.  Harrison,  trustee,  was  trustee  for  the  State  National  Bank  of  Ft 
Worth,  and  both  of  said  certificates  of  stock  were  then  and  now  owned  hj 
the  State  National  Bank  of  Ft.  Worth,  Texas. 

"Eighth.  The  defendant  Introduced  in  evidence  a  note  dated  on  or  about  the 

day  of  July,  1894,  signed  by  C.  E.  Lee  and  W.  A.  Gamer,  which  note 

recited  that  the  50  shares  of  stock  of  the  City  National  Bank  of  Ft.  Worth  were 
placed  as  collateral  to  secure  this  note.  On  the  back  of  this  note  of  I.<ee  and 
Garner  there  was  an  indorsement  of  interest  paid  on  same  up  to  October  1. 
1894,  and  there  was  a  credit  on  said  note  of  $10.23,  dated  July  14,  1894,  and  a 
credit  of  $164  was  entered  on  the  back  of  said  note  on  the  10th  day  of  Sep- 
tember, 1894.    The  amount  of  this  note  was  the  same  as  the  amount  of  the  Dan 

Garner  note,  which  was  dated  the day  of  August  1803;   and  while  I  do 

not  find  that  the  interest  was  paid  on  the  Lee  and  Gamer  note  up  to  October 
1,  1894.  I  do  find  that  no  interest  was  paid  on  said  note  after  that  date.  The 
State  National  Bank  still  has  possession  of  this  note. 

"Ninth.  Tlie  defendant  offered  in  evidence  a  note  dated  November  22,  1893, 
signed  by  Caswell  Bros.,  upon  which  there  is  indorsed  a  credit  of  $50,  dated 
April  4,  1894,  and  indorsed  on  back,  'Interest  paid  to  August  Ist,  1894;*  and 
while  I  do  not  find  that  interest  was  paid  on  this  note  to  August  1,  1804,  I  do 
find  that  no  interest  was  paid  on  said  note  after  that  date.  The  State  National 
Bank  still  has  possession  of  this  note. 

**Tenth.  The  50  shares  of  stock  deposited  as  collateral  security  for  the  Dan 
Gamer  note  stood  on  the  books  of  the  City  National  Bank  In  tlw  name  of  Lee 
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and  Garner  until  the  28th  day  of  June,  ISM,  when  new  stock  was  issued  for 
nine  to  John  C.  Harrison  as  trustee,  and  the  same  stood  on  the  books  of  the 
bank  in  his  name  as  trustee  up  to  tiie  date  of  the  failure  at  the  City  National 
Bank. 

*'EleTenth.  On  the  28th  day  of  June,  1894,  J<^m.  G.  Handson,  cashier  of  the 
State  National  Bank,  and  being  the  same  party  in  whose  name  as  trustee  said 
eertificates  of  stock  stood,  made  a  written  statement  to  the  City  National  Bank 
of  Ft.  Worth,  Texas  (said  written  statement  being  made  on  the  letter  head  of 
the  State  National  Bank),  to  the  effect  that  the  State  National  Bank  had  become 
the  purchaser  and  owner  of  the  said  50  sliares  of  stock  deposed  as  collateral 
security  by  Dan  Gamer,  and  said  written  statement  was  attached,  and  still 
remains  attached,  to  the  stub  of  the  stock  book  of  the  City  National  Bank,  and. 
is  as  follows: 

"  Tort  Wortil,  Texas,  June  28,  1894. 

"  'Max  Elser,  Esq.,  Cashier,  City  National  Bank,  Fort  Worth,  Texas— Dear^ 
Sir:  This  is  to  certify  that  we  have  sold,  and  become  pm'chaser  thereof  (our-" 
selves),  50  shares  of  the  capital  stock  of  the  City  National  Bank  of  Fort  Worth, 
Texas,  being  certificates  Nos.  17, 18,  246,  and  247,  for  5,  5,  10.  and  30  shares  in 
the  name  of  Dan  Garner  and  L.  R.  Gamer. 

"  'Respectfully,  [Signed]    John  C.  Harrison,  Cashier. 

'*  'P.  S.  Said  stock  held  by  us  as  collateral  to  loan  originally  made  on  or  about 
September  Ist,  1893.* 

••Twelfth.  The  ten  shares  of  stock  deposited  by  Caswell  Bros,  stood  on  the 
books  of  the  City  National  Bank  at  the  time  of  the  failure  of  said  hnxtk  in  tiie 
name  of  John  C.  Harrison,  trustee,  and  John  C.  Harrison  was  then  and  these 
trustee  for  the  State  National  Bank,  and  said  stock  then  belonged,  and  now 
belongs,  to  the  State  National  Bank. 

•Thirteenth.  On  and  after  June  28,  1894,  John  C  Harrison,  cashier  of  the 
State  National  Bank,  stated  to  the  ofDcers  of  the  City  National  Bank  that  it 
(the  State  National  Bank)  was  the  owner  of  the  stock  in  litigation  in  tills 
cause,  amounting  to  $6,000,  and  same  was  treated  by  the  officers  of  the  City 
National  Bank  as  the  property  of  the  State  National  Bank  from  said  28th  day 
of  June,  1894,  to  the  time  of  the  failure  of  the  said  City  National  Bank. 

•'Fourteenth.  The  State  National  Bank,  on  a  book  called  the  •Blotter.'  of  said 
bank  (said  book  covering  a  period  from  Jime  23,  1894,  to  June  17,  1896),  on 
pages  660  and  661,  charged  the  Lee  and  Garner  note  tmr  $4,967.42  and  the  Cas- 
well Bros.'  note  for  $1,300  to  profit  and  loss,  and  on  page  661  there  is  an  entry 
showing  the  State  National  to  have  acquired  50  shares  of  stock  of  the  City 
National  Bank  for  $5,000,  and  ten  shares  of  the  stock  of  the  City  National 
Bank  for  $1,000;  making  a  total  of  $6,000.  On  the  general  ledger  of  the 
State  National  Bank,  under  the  head  of  'Secm*ities,  Mortgages,  Claims,'  etc., 
there  is  an  entry  dated  December  31,  1894,  referring  to  the  aforesaid  entry  on 
pages  660  and  661  of  said  'blotter,'  relative  to  the  $6,000  of  stock  acquired  as 
aforesaid,  and  on  the  books  of  the  bank  before  mentioned  the  said  stock  of  the 
said  City  National  Bank,  amounting  to  $6,000,  stands  as  the  property  of  the 
said  State  National  Bank,  and  as  an  asset  of  the  bank. 

"Fifteenth.  On  April  5,  1895,  securities,  stocks,  bonds^  mortgages,  etc.,  ac- 
counts on  the  books  of  the  State  National  Bank  is  credited  with  60  shares  sold 
to  Warren  Coleman  for  $6,000,  and  a  corresponding  entry  on  page  261  of  said 
book,  on  April  5,  1895,  profit  and  loss  is  debited  with  loss  of  City  National 
Bank  stock,  $6,000.' 

••Sixteenth.  On  the  31st  of  December,  1894,  the  directors  of  the  State  National 
Bank,  at  a  regular  meeting  of  the  board,  adopted  the  following  resolutions,  to 
wit:  /It  was  also  agreed  that  there  should  be  charged  to  other  stocks,  bonds, 
and  mortgages,  60  shares  of  the  City  National  Bank  of  Ft.  Worth  stock,  having 
to  take  same  in  payment  of  Garner  and  Lee  note  for  $5,000,  and  A.  W.  Cas- 
well's note  for  $1,300,  to  hold  same  in  trust  to  secure  said  notes.*  I  find  that 
the  words  •to  hold  same  in  trust  to  secure  said  notes'  are  interlined  in  said 
minutes  of  said  directors'  meeting  containing  said  resolutions.  I  find  that  said 
minutes  are  in  the  handwriting  of  said  John  C.  Harrison,  cashier,  and  that 
laid  interlineation  is  in  the  same  handwriting. 

"Edward  R.  Meek,  U,  S.  District  Judge.** 
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And  then  follow  conclusions  of  law,  to  wit: 

**l  find  that  the  plaintiff,  John  P.  Smith,  receiver  of  the  City  National  Bank, 
should  recover  of  .the  State  National  Bank  the  amount  of  the  assessment  on 
said  stock,  together  with  six  per  cent,  interest  from  the  10th  day  of  July,  1896, 
and  all  costs  of  suit  I  further  find  that  the  amount  of  the  Judgment  plaintiff 
should  recover  of  the  defendant,  the  State  National  Bank,  including  Interest,  it 
the  sum  of  $6,815,  and  that  this  judgment  bear  Interest  at  the  rate  of  six  per 
cent,  per  annum  from  this  date,  together  with  all  costs  in  this  behalf.  I  far- 
ther find  that  the  plaintiff  take  nothing  against  the  defendant  John  O.  Harri- 
son, and  that  said  defendant  go  hence  without  day,  and  recover  his  costs  in 
this  behalf  expended.  Edward  R.  Meek,  U.  S.  District  Judge." 

There  are  six  assignments  of  error  relating  to  the  alleged  findings  of  the  court, 
and  generally  contending  that  they  are  inconsistent,  conflicting,  and  do  not 
support  the  judgment  rendered. 

W.  P.  McLean  and  D.  W.  Humphreys,  for  plaintiff  in  error. 
T.  F.  West,  for  defendant  in  error. 

Before  PAKDEE,  McCORMICK,  and  SHELBY,  Qrcuit  Judges. 

Having  stated  the  facts,  the  opinion  of  the  court  was  delivered  by 
PARDEE,  Circuit  Judge. 

This  is  not  a  case  where,  a  jury  having  been  waived,  the  court  pro- 
ceeded to  make  a  special  finding  of  facts,  and  then  rendered  judg- 
ment thereon,  but  rather  a  case  where  the  court  proceeded  to  make  a 
general  finding,  and  rendered  judgment  thereon,  and  thereafter — 
possibly  during  the  term — allowed  to  be  prepared,  found,  and  filed 
special  findings  as  to  the  facts  proven  on  the  trial  of  the  case.  We 
have  had  occasion  to  hold  that  in  an  action  at  law,  where  a  jury 
is  waived  by  stipulation  in  writing,  the  court  cannot  be  required  to 
make  a  special  finding  of  facts,  but  may  make  a  general  finding.  Key 
West  V.  Baer,  30  U.  8.  App.  140,  13  C.  C.  A.  572,  and  66  Fed.  440.  It 
is  irregular,  in  such  cases,  for  the  court  to  make  both  a  general  and 
a  special  finding  of  facts,  unless  the  same  be  done  at  one  time,  and  in 
such  a  way  that  the  conclusion  necessarily  follows  that  the  general 
finding  is  based  upon  the  special  facts  found.  In  fact,  the  supreme 
court,  in  British  Queen  Min.  Co.  v.  Baker  Silver-Min.  Co.,  139  U.  S. 
222,  11  Sup.  Ct.  523,  held  that  the  finding  must  be  either  general  or 
special,  and  cannot  be  both.  The  special  findings  prepared  and  filed 
are  made  up  of  recitals  of  admissions,  recitals  of  evidence,  findings 
of  preliminary  evidential  facts,  and  findings  of  ultimate  facts. 

In  Raimond  v.  Terrebonne  Parish,  132  U.  S.  192,  10  Sup.  Ct.  57,  it 
is  held,  citing  authorities,  that: 

*'By  the  settled  construction  of  the  acts  of  congress  defining  the  appellate 
jurisdiction  of  this  court,  either  a  statement  of  facts  by  the  parties  or  a  finding 
of  facts  by  the  circuit  court  is  strictly  analogous  to  a  special  verdict,  and  must 
state  the  ultimate  facts  of  the  case,  presenting  questions  of  law  only,  and  not 
be  a  recital  of  evidence,  or  of  circumstances  which  may  tend  to  prove  the  ulti- 
mate facts,  or  from  which  they  may  be  Inferred.  Burr  v.  Navigation  Co«,  1 
Wall.  99;  Norrls  v.  Jackson,  9  Wall.  125;  MarUnton  v.  Fairbanks,  112  U.  S. 
670,  6  Sup.  Ct  821." 

In  Moller  v.  U.  S.,  13  U.  S.  App.  472,  480,  6  C.  C.  A.  459,  464,  and 
57  Fed.  490,  495,  this  court,  in  dealing  with  an  alleged  finding  of 
facts,  took  occasion  to  advise  the  bar  as  follows: 

"The  bill  of  exceptions,  which  purports  to  be  a  finding  of  facts.  Is  nothing 
more  than  a  recapitulation  of  conflicting  evidence,  where,  as  recited  therein. 
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some  witnesses  testified  one  way  and  others  testified  directly  to  the  contrary. 
It  is  neither  a  statement  of  facts  by  the  parties  nor  a  finding  of  facts  by  the 
court.  Ralmond  v.  Terrebonne  Parish,  132  XJ.  S.  192,  10  Sup.  Ct  67;  Glenn 
T.  Fant,  134  U.  S.  398,  10  Sup.  Ct  583;  Davenport  v.  Paris,  136  U.  S.  580,  10 
Sup.  Ct.  1064;  British  Queen  Mln.  Co.  v.  Balier  SUver-Min.  CO.,  139  U.  S.  222, 
U  Sup.  Ct.  523.  We  suggest  to  the  members  of  the  bar  in  this  circuit  that  an 
examination  of  these  last-cited  cases  will  be  advantageous  if  hereafter,  in  com- 
mon-law cases,  they  should  desire  to  bring  facts  to  this  court  for  review." 

An  examination  of  the  special  findings  shows  that  the  evidence  and 
the  preliminary  facts  found  are  somewhat  contiicting,  but  the  weight 
thereof  preponderates  in  favor  of  the  correctness  of  the  ultimate  facts 
found.     On  writ  of  error  we  are  not  permitted  to  examine  the  evi- 
dence to  determine  its  force  and  effect  otherwise  than,  if  such  ques- 
tion be  properly  made,  to  inquire  if  there  is  any  evidence  at  all  to 
support  the  findings  of  fact.    As  to  the  weight  and  effect  of  the  evi- 
dence, the  finding  of  the  trial  court  is  as  conclusive  as  the  verdict 
of  a  jury.    Lehnen  v.  Dickson,  148  U.  S.  71,  73, 13  Sup.  Ct.  481.     And 
if  we  were  called  upon  to  examine  the  weight  of  the  evidence,  we 
should  be  embarrassed  in  this  case,  because  there  is  no  certificate 
that  the  evidence  recited  in  the  findings  of  fact  was  all  the  evidence 
submitted  on  the  trial.    If  we  assume  the  proceedings  below  to 
have  been  regular,  and  therefore  that  the  special  finding  of  facts 
is  properly  before  us,  then  is  presented  the  question  whether  the 
facte  afi  found  are  sufficient  to  sustain  the  judgment.    On  this  propo- 
sition we  have  no  doubt.    The  court  specifically  found  that  the  stock 
of  the  City  National  Bank  of  Ft.  Worth,  in  question,  was  sold,  and 
purchased  about  June  28  and  November  2,  1894,  by  the  State  Na- 
tional Bank  of  Ft.  Worth,  under  authority  conferred  by  the  notes 
which  said  bank  held  against  Dan  Garner  and  Caswell  Bros.;   that 
the  purchase  was  duly  notified  to  the  City  National  Bank,  and  new 
stock  certificates  were  issued  therefor,  and,  under  the  direction  of 
said  State  National  Bank,  placed  in  the  name  of  John  C.  Harrison 
(its  cashier)  as  trustee;  that  the  State  National  Bank  not  only  held 
and  controlled  the  certificates,  but  placed  the  stock  upon  its  books 
as  an  asset,  and  on  March  5,  1895,  reported  the  same  to  the  comp- 
troller of  the  currency;    that  John  C.  Harrison,  trustee,  in  whose 
name  the  stock  was  placed,  was  a  trustee  for  the  State  National  Bank 
of  Ft.  Worth;  and  that  at  the  date  of  the  failure  of  the  City  National 
Bank  the  State  National  Bank  of  Ft.  Worth  was  the  owner  of  the 
stock.     There  is  recited  in  the  special  findings  some  evidence,  as 
well  as  evidential  facts,  tending  to  show  that  the  State  National  Bank 
was,  notwithstanding  the  sale  and  purchase,  holding  the  stock  as  col- 
lateral, and  not  as  owner;  but,  as  said  above,  this  court  cannot  con- 
sider nor  give  effect  to  this  evidence.    It  was  doubtless  given  full 
weight,  in  connection  with  the  other  evidence,  by  the  judge  who 
tried  the  case.    Affirmed. 
36  O.C.A.-27 
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(94  Fed.  613.) 

BOARD  OP  LEVEE  INSPECTORS  OP  CHICOT  COUNTY  T.  CRITTENDEN 

et  al. 

(Circuit  Court  of  Appeals,  Kiglitli  Circuit.    May  2,  1899.) 

No.  1,013. 

1.  COUPORATIOXS— C'HKATION    BY     IMPLICATION— CONFERRING    CJORPORATK    POW- 

ERS ON  Levee  Board. 

A  board  of  levee  inspectors  created  by  act  of  the  legislature  of  Arkansas 
for  a  county,  and  given  tlie  powers  usually  incident  to  corporations,  includ- 
ing the  power  to  condemn  land  for  levee  purposes,  employ  engineers,  at- 
torneys, and  other  agents,  make  contracts  for  work,  and  take  bonds  from 
the  contractors,  and  fix  the  rate  of  taxation  for  levee  purposes  wliiiln  their 
district,  constitutes  a  corporation,  with  power  to  sue  and  be  saed,  although 
not  in  express  terms  declared  by  the  act  to  be  a  corporation. 

2.  Levees— Right  to  Compensation  for  Lands  Taken  or  Injured— Law  or 

Arkansas. 

Whether  or  not  there  exists  a  servitude  upon  the  lands  bordering  on  the 
Mississippi  river  within  all  the  original  Louisiana  territory  which  author- 
izes the  taking  of  land  for  a  public  levee  without  compensation  (a  question 
not  decided),  it  has  never  been  the  policy  of  the  state  of  Arkansas  to  claim 
or  exercise  such  right,  and  it  cannot  be  asserted  in  a  federal  court  by  a 
board  of  levee  inspectors  created  by  the  legislature  of  that  state  by  an  act 
which  provides  for  the  payment  of  compensation  for  lands  so  taken. 

8.  Same  —  Taking  Earth  and  Timber  for  Repairs  —  Right  of  Owner  to 
Compensation. 

A  levee  board,  in  taking  earth  and  timber  from  land  of  an  individual 
owner  for  the  repair  of  a  levee  previously  constructed,  acts  in  its  corporate 
capacity  and  within  its  powers,  although  there  is  no  statutory  provision 
for  such  taking;  and  the  board  is  liable  in  such  capacity,  under  the  con- 
stitution of  Arkansas,  for  just  compensation  to  the  landowner  for  so  much 
of  his  property  as  was  "taken,  appropriated,  or  damaged." 

4.  Eminent  Domain— Damages  for  Property  Taken— Benefits. 

General  benefits  resulting  to  a  landowner  in  common  with  others  from  a 
public  improvement  are  not  to  be  taken  into  consideration,  as  against  the 
value  of  his  property  taken  or  destroyed  in  making  such  improvement 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Axkansae. 

Sterling  R  Cockrill  and  Aehley  Cockrill,  for  plaintifiE  in  erro;*. 

F.  M.  Kogers,  U.  M.  Rose,  W.  E.  Iferaingway,  and  G.  B.  Rose,  for 
defendants  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

CAIiDWELL,  Circuit  Judge.  This  action  was  brought  bj  O.  B. 
Crittenden  and  Henry  Crittenden,  the  defendants  in  error,  against 
the  board  of  levee  inspectors  of  Chicot  county,  Ark.,  the  plaintiff  in 
error,  to  recover  damages  for  entering  upon  their  land,  and  by  exca- 
vations and  digging  upon  the  land  destroying  one  house,  filling  up  a 
ditch  cut  for  the  purpose  of  drainage,  and  damming  up  the  natural 
outlet  for  the  surface  water,  and  destroying  timber.  There  was  a 
demurrer  to  the  complaint  upon  the  ground  that  the  facts  stated 
failed  to  show  a  cause  of  action.  The  demurrer  was  overruled,  and 
thereupon  the  defendant  filed  its  answer.  The  answer  set  up  the  fol- 
lowing defenses:     First.  A  denial  of  the  trespass  complained  of. 
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Second.  That  the  board  was  created  by  the  act  of  the  legislature  of 
the  state  of  Arkansas  for  the  purpose  of  building  and  repairing 
levees  in  Chicot  county;  that  the  defendant  caused  the  levee  to  be 
built  on  plaintifife'  premises,  but  that  the  damages  were  duly  assessed 
in  accordance  with  the  law  at  the  sum  of  fl;  and  that  in  fact  plain- 
tiffs' lands  were  enhanced  in  value  by  the  building  of  the  levee  in  a 
sum  greater  than  any  damage  done.  Third.  The  plea  of  the  statute 
of  limitations  of  one  year,  and  also  of  three  years.  There  was  a  trial 
by  jury,  who  assessed  the  plaintiffs'  damages  as  follows:  For  dam- 
age to  cultivated  lands  on  account  of  excavations,  |1,568;  for  damage 
to  timber  lands,  f224;  for  cutting  new  ditch,  ^700;  for  damage  to 
land  on  account  of  obstruction  to  drainage,  $500;  for  destruction  of 
house,  |50, — ^and  on  this  verdict  judgment  was  entered.  The  plain- 
tiffs entered  a  remittitur  for  the  $500  allowed  for  the  obstruction  to 
drainage,  because  no  claim  was  made  for  it  in  the  complaint. 

The  demurrer  raises  two  principal  questions:  First,  that  the  act 
creating  the  board  of  levee  inspectors  confers  no  corporate  powers 
upon  the  board,  and  does  not  authorize  a  suit  to  be  brought  against 
it;  second,  that  the  levee  district  would  not  be  liable  in  any  event,  for 
the  reason  that  in  all  the  original  Louisiana  territory  there  is  a  servi- 
tude upon  lands  bordering  upon  the  Mississippi  river,  which  justifies 
the  taking  of  land  for  a  public  levee  without  making  any  compensa- 
tion therefor. 

While  it  is  true  that  the  act  does  not  in  express  terms  say  that  the 
board  of  levee  inspectors  shall  be  a  body  corporate  and  subject  to 
suit,  it  confers  upon  the  board  all  the  powers  of  a  corporation.  It  is 
authorized  to  locate,  build,  and  repair  levees,  and  for  that  purpose 
condemn  lands;  to  employ  engineers  and  such  other  agents,  attorneys, 
iind  employ^  as  may  be  necessary  to  carry  into  effect  the  objects  of 
the  act;  to  pay  them  for  their  services;  to  let  contracts  for  building 
or  repairing  levees;  to  fix  and  determine  the  rate  of  taxation  to  be 
levied  on  the  lands  in  the  levee  district;  to  require  bond  from  the 
<iontractor6;  to  have  general  supervision  of  the  levees;  and,  in  short, 
to  do  everything  necessary  for  the  protection  of  the  lands  in  that  dis 
trict  from  overflow.  These  powers  are  the  principal  attributes  of  a 
-corporation,  and,  although  the  statute  does  not  in  terms  declare  it 
to  be  a  corporation,  it  is  sufficient  if  that  intent  clearly  appears. 
Whenever  the  powers  conferred  upon  a  board  are  of  such  a  character 
that  they  cannot  be  performed  or  made  effective  without  the  exer- 
cise of  the  right  to  sue  and  to  be  sued,  that  right  is  necessarily  im- 
plied.    Judge  Dillon,  in  his  work  on  Municipal  Corporations,  says: 

"Although  corporations  in  this  country  are  created  by  statute,  still  the  rule 
is  here  also  settled  that  not  only  private  corporations  aggregate,  but  municipal 
or  public  corporations,  may  be  established  without  any  particular  form  of 
words  or  technical  mode  of  expression,  though  such  words  are  commonly 
employed.  If  powers  and  privileges  are  conferred  upon  a  body  of  men,  or 
upon  the  residents  or  inhabitants  of  a  town  or  district,  and  If  these  cannot  be 
exercised  and  enjoyed,  and  if  the  purposes  Intended  cannot  be  carried  into 
effect,  without  acting  In  a  corporate  capacity,  a  corporation  is,  to  this  extent, 
created  by  implication.  The  question  turns  upon  the  intent  of  the  legislature, 
-and  this  can  be  shown  constructively  as  well  as  expressly.  This  is  weU  illus- 
trated in  a  case  in  Massachusetts,  where  the  question  was  whether  the  plain- 
tiffs were  a  corporate  body  with  power  to  sue.    They  were  not  Incorporated 
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exprepsly.  But  by  statute  the  inhabitants  of  the  several  school-districts  were 
♦empowered,  at  any  meeting  properly  called,  to  raise  money  to  erect,  repair,  or 
purchase  a  school  house,  to  determine  its  site,  etc.;  the  majority  binding  tlie 
iDiuorlty.  The  cause  was  argued  by  able  counsel,  and  after  several  consulta- 
tions the  judges  of  the  supreme  judicial  court  finally  agreed  in  the  opinion  that 
the  plaintiffs  possessed  sufficient  corporate  powers  to  maintain  an  action  on 
a  contract  to  build  a  school  house,  and  to  make  to  them  a  lease  of  land.  But 
The  intention  of  the  legislature,  where  it  is  sought  to  show  that  a  corporatioo 
has  been  created  by  implication,  must  satisfactorily  ai^;>ear.*'  DilL  Mun. 
Corp.  (4th  Ed.)  §  43. 

And  see,  to  the  same  effect,  1  Thomp.  Corp.  §§  1,  2. 

This  question  came  before  the  supreme  court  of  California,  and 
that  court  held  that  an  act  of  the  legislature  requiring  the  supervisors 
of  a  county,  upon  certain  conditions,  to  create  a  levee  district,  and 
providing  the  details  by  which  the  work  should  be  effected,  makes 
the  levee  district  thus  organized  by  the  board  of  supervisors  a  corpo- 
ration, and  a  public  corporation,  although  the  act  does  not  in  temiA 
declare  it  a  corporation.  Dean  v.  Davis,  51  Cal.  406,  411.  And  see, 
to  the  same  effect,  Elmore  v.  Commissioners,  135  HI.  2G9,  25  N.  E. 
1010;  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  576.  This  is  the 
construction  put  upon  the  act  by  the  board  itself,  for  the  record  shows 
that  it  has  brought  and  maintained  suits  in  its  corporate  name. 

Whether  in  all  the  original  Louisiana  territory  there  is  a  servitude 
upon  lands  bordering  upon  the  Mississippi  river  which  justifies  the 
taking  of  the  land  for  a  public  levee  without  compensation,  it  is  not 
necessary  to  determine  in  this  action.  Upon  this  general  subject, 
see  Eldridge  v.  Trezevant,  160  U.  S.  452,  16  Sup.  Ct.  345.  It  is 
enough  to  say  that  there  is  nothing  in  the  record  before  us  to  show, 
or  tending  to  show,  that  the  state  of  Arkansas,  or  any  department  of 
its  government,  has  ever  claimed  or  asserted  this  right.  If  the  right 
exists,  it  seems  never  to  have  been  the  policy  of  the  state  to  assert  it 
On  the  contrary,  the  act  under  which  the  levee  which  gives  rise  to  this 
suit  was  built  makes  provision  for  awarding  to  the  landowner  on 
whose  land  the  levee  is  located  and  built  such  damages  as  ^six  land 
owners  of  the  county  ♦  ♦  ♦  may  deem  just  and  right**  We 
would  not  be  justified  in  forcing  on  the  state  of  Arkansais  a  policy 
inconsistent  with  that  which  has  characterized  all  her  legislation  on 
this  subject,  and.  in  consistent  with  the  provisions  of  the  act  which 
created  this  board  of  levee  inspectors.  The  claim  now  put  forward 
for  the  first  time  by  this  board  finds  no  sanction  either  in  the  consti- 
tution or  the  laws  of  the  state.  Assuming,  but  not  deciding,  that, 
if  there  had  been  no  l^ielation  on  the  subject,  such  a  servitude  would 
(»xi8t,  it  is  clearly  not  a  right  that  is  paramount  to  the  constitution 
and  laws  of  the  state,  and  which  the  state  is  bound  to  exercise. 

The  demurrer  to  the  complaint  was  properly  overruled. 

In  determining  the  other  questions  in  the  case,  it  is  important 
to  bear  in  mind  that  this  action  is  not  for  the  taking  of  land  upon 
which  to  construct  a  levee.  The  land  upon  which  the  levee  was 
constructed  was  condemned,  and  the  levee  originally  located  and 
built  in  1887.  In  1892-98  it  became  necessary,  for  the  protection 
of  the  land  in  the  levee  district  from  overflow,  to  increase  the 
width  and  height  of  the  levee.    The  earth  and  other  materials 
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necessary  for  this  purpose  were  taken  from  the  plaintiffs*  land  in- 
side of  the  levee,  and  outside  of  the  land  originally  condemned  for 
the  right  of  way  of  the  levee. 

Obviously  the  damages  resulting  to  the  plaintiffs  from  this  ac- 
tion of  the  board  were  not  covered  by  the  assessment  of  damages 
for  the  land  originally  taken  for  the  levee.  If  the  board  could 
have  proceeded  under  the  act  to  condemn  the  additional  land  nec- 
essary to  increase  the  width  and  height  of  the  levee,  it  did  not  do 
so.  It,  or  others  acting  by  its  authority,  entered  upon  the  plain- 
tiffs' land  and  did  the  damage  complained  of.  We  have  no  difBi- 
culty  in  holding  that,  in  all  the  board  did  in  the  premises,  it  was 
acting  in  its  corporate  capacity,  and  is  liable  in  its  corporate  ca- 
pacity for  the  property  taken,  damaged,  or  destroyed.  Levee 
boards  in  the  valley  of  the  lower  Mississippi  are  necessarily  invest- 
ed with  large  powers  and  discretion.  It  frequently  occurs  that 
levees  have  to  be  repaired,  strengthened,  or  increased  in  height 
with  the  greatest  celerity  in  order  to  prevent  widespread  damage 
to  proi)erty,  and  destruction  of  animal,  and  sometimes  human,  life. 
In  such  emergencies  time  cannot  be  taken  to  condemn  in  a  formal 
way  the  property  and  materials  essential  to  be  used  to  prevent 
such  disasters;  but  the  action  of  the  board  in  such  cases  is  its  cor- 
porate act, — as  much  so  as  if  it  had  proceeded  in  the  most  delib- 
erate and  formal  manner  to  have  the  property  condemned  to  the 
use  to  which  it  was  appropriated.  Such  action  is  as  much  a  part 
of  the  board's  ofBicial  duty  as  the  original  location  and  construc- 
tion of  the  levee.  The  board's  action  in  this  case  was  not,  there- 
fore, extraoflRcial.  But  the  mode  of  assessing  the  damages  for 
property  taken  or  damaged  to  meet  such  emergencies  is  necessarily 
different  from  that  prescribed  by  statute  in  the  case  of  the  origi- 
nal location  of  the  levee.  There  is  no  provision  of  the  act  author- 
izing the  board  to  take  land,  timber,  or  earth,  or  to  make  excava- 
tions on  land  beyond  the  limits  of  the  land  condemned  for  the  levee 
as  originally  laid  off  and  constructed.  Unquestionably,  it  is  the 
existing  policy  of  the  state  and  of  the  act  in  question  to  compen- 
sate the  owner  for  land  taken  for  the  original  construction  of  the 
levee;  and  it  is  equally  clear  that  after  that  has  been  done,  and 
the  levee  built,  the  land,  earth,  and  other  materials  necessary  for 
maintaining,  repairing,  and  strengthening  the  levee  cannot  be 
taken  ad  libitum  outside  of  the  limits  of  the  right  of  way  originally 
condemned,  without  making  compensation  to  the  owner  for  the 
value  of  the  same,  or  the  damages  thereby  sustained.  The  consti- 
tution of  the  state  declares  that: 

''The  right  of  property  is  before  and  higher  than  any  constitutional  sanction, 
and  private  property  shall  not  be  taken,  appropriated  or  damaged  for  public 
use  without  Just  compensation  therefor.*'    Const.  Ark.  art  2,  §  22. 

This  constitutional  provision  is  applicable  to  this  case,  and  en- 
titles the  plaintiffs  to  "just  compensation"  for  so  much  of  their 
property  as  was  "taken,  appropriated  or  damaged"  for  the  public 
use  mentioned. 

It  is  assigned  for  error  that  the  board  was  not  permitted  to  show 
the  benefits  which  accrued  to  the  land  of  the  plaintiffs  in  conse- 
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quence  of  the  acts  complained  of.  But  it  is  well  settled  that  mere 
general  or  public  benefits,  or  such  benefits  as  result  to  the  public 
at  large, — as,  for  illustration  in  this  case,  to  the  other  lands  within 
this  levee  district, — cannot  be  charged  to  the  owner  of  the  land 
which  is  taJken  for  the  public  use.  **In  estimating  either  the  inju- 
ries or  benefits,"  says  Judge  Cooley,  "those  which  the  owner  sus- 
tains or  receives  in  common  with  the  community  generally,  and 
which  are  not  peculiar  to  him,  and  connected  with  his  ownership, 
use,  and  enjoyment  of  a  particular  parcel  of  land,  should  be  alto- 
gether excluded."  Cooley,  CJonst.  Lim.  §  698;  Chiles  v.  New  Haven 
&  N.  Co.,  133  Mass.  253:  Sullivan  v.  Railroad  Co.,  51  N.  J.  Law. 
518,  18  Atl.  689;  Railroad  Co.  v.  Currie,  62  Miss.  506. 

There  was  an  offer  to  prove  some  special  benefits  resulting  to 
the  plaintiffs  from  the  action  of  the  board  complained  of,  which 
was  rejected,' — upon  what  ground  the  record  does  not  disclose;  but 
a  sufficient  ground  to  support  the  ruling  of  the  lower  court  is  found 
in  the  fact  that  the  board  set  up  no  such  claim  or  defense  in  its 
answer.  Aside  from  the  general  denials  of  the  answer,  all  that  is 
found  on  the  subject  of  damages  is  contained  in  paragraph  2  of  the 
substituted  and  amended  answer,  which  reads  as  follows: 

"(2)  Said  board  alleges  that  it  was  created  under  the  act  of  March  20,  1883. 
for  the  purpose  of  building  and  repairing  levees  in  Chicot  county,  Arkansas: 
that  it  caused  the  line  of  levee  to  be  built  on  the  plaintiffs'  premises  described 
in  the  complaint  in  the  year  1887;  that  the  damages  done  to  said  premises  by 
reason  thereof  were  duly  assessed  in  accordance  with  law  in  the  year  afore- 
said at  the  sum  of  one  dollar;  that,  in  fact,  the  plaintiffs'  lands  were  en- 
hanced in  value  by  the  levee  built  thereon  in  a  sum  greater  than  any  damage 
done  by  the  building  thereof." 

Obviously  the  benefits  here  attempted  to  be  set  up  are  the  bene- 
fits which  the  plaintiffs'  lands  received  in  common  with  the  other 
lands  within  the  levee  district  by  the  original  construction  of  the 
levee;  and,  moreover,  if  the  averment  could  be  considered  to  re- 
late to  special  benefits,  they  are  special  benefits  resulting  from 
the  original  construction  of  the  levee,  which  were  considered  and 
disposed  of  in  the  condemnation  proceedings  taken  in  1887,  and 
are  quite  foreign  to  this  case.  Nothing  is  said  about  any  special 
benefits  accruing  to  the  plaintiffs  or  their  land  by  reason  of  the 
acts  done  by  the  board  for  which  this  suit  is  brought.  If  the  de 
fendant  relied  upon  any  such  defense,  it  should  have  set  it  up  in 
its  answer. 

One  of  the  pleas  of  the  statute  of  limitations  has  been  aban- 
doned, and,  as  to  the  statute  of  three  years,  there  being  conflicting 
evidence  as  to  when  the  cause  of  action  arose,  the  court  below 
properly  submitted  the  issue  to  the  jury,  and  its  finding  is  con- 
clusive. It  would  serve  no  useful  purpose  to  examine  in  detail  al! 
the  requests  for  instructions,  and  the  numerous  assignments  of  er- 
ror arising  upon  exceptions.  The  principal  and  vital  questions  in 
the  case  have  been  considered  and  decided.  A  careful  considera- 
tion of  the  whole  record  satisfies  us  that  there  was  no  substantial 
error  committed  in  the  trial  of  the  case,  and  that  the  judgment  is 
right,  and  should  be  affirmed. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit    M^y  16,  1899.) 

No.  685. 

L  HiGHWAYB—USB  BY  RAILWAY  COMPANIES— NUISANCES. 

In  the  absence  of*  legislative  authority,  either  direct  or  through  the 
authorized  action  of  a  municipality,  the  construction  and  use  by  a  rail- 
road company  of  its  road  longitudinally  on  a  public  highway  is  a  public 
nuisance. 

2.  Same — Unauthorized  Use— Liability  for  Injuries. 

The  unauthorized  occupation  and  use  of  highways  by  a  railway  com- 
pany makes  such  company  a  trespasser,  and  liable  for  such  damages  as 
proximately  result  to  persons  or  property  in  the  absence  of  contributory 
negligence. 

3.  Use  of  Streets  by  Railroads. 

Where  authority,  imder  power  delegated  by  the  legislature  to  a  city, 
is  given  to  construct  a  railroad  upon  city  streets,  reasonable  conditions, 
essential  for  the  protection  of  the  public  interest,  may  be  imposed,  which, 
if  accepted  by  the  company,  are  binding  on  the  parties. 

4.  Same — Ordinances. 

An  ordinance,  under  power  delegated  by  the  legislature,  granting  a  rail- 
way company  a  right  to  construct  a  railroad  upon  a  public  landing  under 
condition  prohibiting  use  of  the  track  during  specified  hours,  combines 
contractual  as  well  as  police  provisions,  the  latter  being  in  the  interest  of 
public  safety. 

5.  Same — Police  Power. 

That  a  police  provision  pursuant  to  dear  legislative  authority  is  found 
in  an  ordinance  which  contains  contract  provisions  does  not  affect  the 
essential  character  of  the  power  exercised,  as  within  the  corporate  limits 
the  police  provision  has  the  force  of  a  law  enacted  by  the  legislature. 

6.  RAiiiRO ADS— Personal  Injuries— Proximate  Cause. 

Plaintiffs*  intestate,  a  teamster,  stopped  his  team  on  the  landing  at  a 
wharf  at  a  point  30  to  60  feet  from  a  train,  and  commenced  to  unhitch  the 
horses  preparatory  to  hauling  another  wagon  into  position.  A  movement 
of  the  train  at  this  time  was  made,  and  the  engine  let  off  steam,  and 
othervrlse  caused  much  noise.  The  horses  became  frightened,  and  the 
teamster,  in  the  effort  to  control  them,  was  dragged  and  trampled  upon 
by  the  horses,  inflicting  injuries  from  which  he  died.  The  operation  of 
trains  at  this  point  at  the  time  of  the  accident  was  prohibited  by  ordinance. 
Eddy  that  the  act  of  the  railroad  company  was  the  proximate  cause  of  the 
Injuries. 

In  Error  to  the  Circuit  Ck)urt  of  the  United  States  for  the  Southern 
District  of  Ohio. 

This  was  an  action  to  recover  damages  for  the  death  of  plaintiff's  intestate, 
based  upon  the  ground  that  the  injury  which  resulted  in  death  was  caused  by 
the  wrongful  act  and  negligence  of  the  defendant.  The  injury  was  sustained 
on  a  public  landing  in  the  city  of  Cincinnati,  on  the  morning  of  September  19, 
1805,  at  6:50  a.  m.  This  public  landing  is  an  open  space  on  the  river  front, 
and  is  a  large  landing  equal  in  dimensions  to  about  two  ordinary  city  blocks. 
It  extends  from  the  river  across  the  line  of  Water  street  to  the  line  of  Front 
street,  and  from  the  east  line  of  Broadway  crossing  Sycamore  street  to  the 
west  line  of  Main  street.  A  railroad  traclv  crosses  the  north  end  of  this  pub- 
lic landing  In  the  line  of  Front  street.  A  spur  traclc  branches  off  from  the 
south  side  of  the  main  track  in  the  line  of  Sycamore  street,  extending  westerly, 
and  parallel  with  the  main  line,  into  Water  street.  These  are  called  the  "con- 
nection tracks,"  by  means  of  which  passengers  and  freight  are  transferred 
across  the  city  between   the  east  and   west  systems  of  railroad  terminals. 
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Tlie  tracks  were  (H)iistructed  under  the  authority  and  proTislons  of  a  city  ot^ 
dinance,  by  which  the  plaintiff  in  error  acquired  the  right  to  operate  only 
daring  the  nighttime  and  until  6  o'clock  in  the  morning.  The  material  parts 
of  the  ordinance  for  the  purposes  of  this  case  are  as  follows:  **The  boars 
which  said  track  may  be  used  for  the  transmission  of  freight  and  passengers 
shall  be  as  follows:  Prom  the  1st  of  April  to  the  Ist  of  October  from  8 
o'clock  p.  m.  to  6  oVlock  a.  m.,  and  from  the  1st  of  October  to  the  1st  of  April 
from  7  o'clock  p.  m.  to  H  o'clock  a.  m.,  and  no  cars  phall  l>e  drawn  on  the  track 
at  any  other  hours.  The  companies  to  have  the  privilege  of  using  the  steam 
or  horse  power,  as  they  may,  in  their  Judgment,  think  best;  subject,  howerer. 
to  the  approval  of  the  city  council.  But  in  no  case  shall  cars  be  drawn 
through  the  city  at  a  greater  speed  than  six  miles  per  hour."  The  public  land- 
ing, during  the  daytime,  was  used  for  all  purposes  to  which  a  pnbiic  landing 
Is  usually  devoted,  tliere  being  a  wharf  at  the  foot  of  Sycamore  street.  !n- 
dudiug  its  use  by  wagons;  drays,  and  other  suitable  vehicles  in  the  transpor- 
tation of  freight,  which  was  discharged  and  received  at  the  landing.  At  the 
hour  above  mentioned  a  freight  train  oi>erated  by  plaintiff  in  error  entered 
the  public  landing,  and  was  pushed  into  the  Water  street  spur  track,  slowing 
ap,  and  stopping  its  head  end  in  Water  street,  with  its  rear  end  at  or  near 
Sycamore  street.  At  this  time  the  plaintiff's  intestate  was  driving  a  two-horse 
wagon,  loaded  with  tobacco,  from  the  wharf  diagonally  across  the  public  land- 
ing in  the  direction  of  Main  street.  He  stopi)ed  at  a  distance  variously  esti- 
mated, but  which  may  be  put  at  from  30  to  GO  feet  from  the  train.  His  team 
was  turned  until  it  headed  west,  and  the  plaintiff's  intestate  then  began  to 
unhitch  the  horses,  his  purpose  being  to  leave  the  wagon  at  that  place,  and 
drive  the  horses  back  to  the  wharf  to  aid  in  pulling  the  next  wagon  np  the 
grade.  Just  at  this  moment  a  movement  of  the  train  was  made,  lettinig  off 
steam,  and  otherwise  causing  much  noise.  The  horses  became  frightened, 
and  Hood  went  quickly  to  their  heads  in  the  effort  to  control  them.  The 
horses  swung  around  suddenly,  and  plunged  forward,  dragging  Hood  as  they 
went,  and  finally  running  over  him,  and  inflicting  the  Injuries  from  which  he 
died.  Tlie  main  facts  attending  the  accident  as  thus  given  are  nndisputed. 
The  case,  as  stated  in  the  petition,  proceeded  upon  the  grounds:  First,  that 
the  cars  were  being  operated  unlawfully  upon  the  public  landing  at  the  time, 
in  violation  of  the  ordhiance;  and.  second,  that  the  horses  were  frightened 
and  the  accident  caused  by  the  negligent  manner  in  which  the  train  waa  op- 
erated. In  the  court's  instruction  to  the  Jury  the  case  waa  thus  stated:  ^'The 
plaintiff  claims  that  he  is  entitled  to  recover  damages  from  defendant—First, 
because  defendant's  train,  which  frightened  Hood's  horses,  ifnd  thereby  caused 
the  injuries  of  which  he  died,  was  unlawfully  upon  the  public  Umdhig  in 
violation  of  the  ordinance;  second,  because  the  frightening  of  the  horses,  and 
the  subsequent  Injuries  to  Hood,  were  caused  by  the  degligence  of  the  defend- 
ant in  operating  the  train."  Verdict  was  returned  in  plaintiff's  favor  for  the 
sum  of  $4,500.  A  motion  for  a  new  trial  having  been  overruled.  Judgment  was 
duly  entered  upon  the  verdict,  and  to  revise  that  Judgment  this  writ  of  error  is 
sued  out. 

Robert  Ramsey,  for  plaintiff  in  erron 
Alfred  Mack,  for  defendant  in  error. 

Before  TAFT  and  LURTON,  Circuit  Judges,  and  CLARK,  District 
Judge. 

CL-\RK,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

In  relation  to  the  first  ground  on  which  the  right  to  recover  was 
rested,  the  court  charged  the  jury  as  follows: 

"It  being  conceded,  gentlemen,  that  the  train  of  the  defendant  was  unlaw- 
fdlly  upon  the  public  landing,  in  violation  of  the  ordinance  forbi(kling  it  to  be 
there  at  all  at  that  time,  and  that  it  frightened  the  horses  of  Hood  and 
thereby  eausod  the  injury  of  which  Hood  died,  a  prima  facie  case  of  n^Ugence 
on  the  part  of  the  defendant  is  presented,  which  wlU  entitle  the  pioii^Hfy  to 
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recoTer,  nnless  it  appears  from  the  evidence  that  Hood  was  himself  In  fault, 
und  that  he  was  guilty  of  negligence  which  directly  contributed  to  the  injury/* 

This  instraction  is  assigned  for  error,  and  is  the  only  ground  relied 
on  in  argument  for  reversal,  and  presents  the  only  serious  question 
which  could  arise  on  this  record.  The  contention  of  plaintiff  in  error 
is:  First,  that,  treating  the  ordinance  in  question  as  a  valid  police 
regulation,  its  violation  is  only  evidence  of  negligence,  which  should 
have  been  submitted  to  the  jury;  and,  second,  that  the  ordinance 
was  a  mere  contract,  and  not  a  police  regulation,  and  that  its  viola- 
tion, was  a  breach  of  private  contract,  and  not  a  violation  of  law.  In 
■determining  the  true  construction  and  effect  of  this  ordinance,  it 
will  be  well  to  keep  in  view  the  law  which  would  control  the  case 
in  the  absence  of  such  an  ordinance.  The  public  landing  on  which 
the  accident  occurred  is  a  public  highway  in  the  fullest  sense,  and 
must  be  so  regarded  for  all  legal  purposes,  and  the  right  to  occupy 
such  a  public  highway  witli  a  railroad  is  an  extraordinary  privilege. 
Legislative  authority  must  exist  to  warrant  the  occupation  of  such  a 
highway  by  express  grant  or  by  necessary  implication.  1  Wood,  R. 
R.  (2d  Ed.)  74G;  2  Dill.  Mun.  Corp.  (4th  Ed.)  §  707;  Memphis  City 
R.  Co.  V.  Mayor,  etc.,  of  City  of  Memphis,  4  Cold.  406;  Peoplt^'s 
Pass.  Ry.  v.  Memphis  City  R.  Co.,  10  Wall.  38;  Barney  v.  City  of 
Keokuk,  94  U.  S.  324;  3  Cook,  Corp.  §  713.  The  legislature  may,  of 
<?ourse,  instead  of  granting  by  direct  act  or  general  legislation  the 
power  to  railroad  companies  to  occupy  streets  for  the  purpose  of 
<;onstructing  and  operating  railways  thereon,  delegate  to  municipali- 
ties the  right  to  consent  to  such  use  of  the  streets.  In  the  absence 
of  legislative  authority,  either  direct  or  through  the  authorized  ac- 
tion of  a  municipality,  the  construction  and  use  by  a  railroad  com- 
pany of  its  road  longitudinally  on  a  highway  or  street  is  a  public 
nuisance,  and  the  company  is  subject  to  indictment  for  creating  and 
maintaining  such  a  nuisance.  City  of  Knoxville  v.  Africa,  47  U.  S. 
App.  74,  23  C.  C.  A.  252,  and  77  Fed.,  501;  2  Dill.  Mun.  Corp.  (4th 
Ed.)  §  708;  1  Wood,  Nuis.  (3d  Ed.)  pp.  96,  97;  Com.  v.  Old  Colony  & 
F.  R.  R  Co.,  14  Gray,  93;  Railroad  Co.  v.  Naylor,  2  Ohio  St.  235; 
Hussner  v.  Railroad  Co.,  114  N.  Y.  433,  21  N.  E.'l002;  1  Wood,  Nuis. 
•{3d  Ed.)  §§  300,  303.  Such  unauthorized  occupation  and  use  of  streets 
iind  highways,  being  wrongful,  not  only  creates  a  nuisance,  but  con- 
stitutes a  railway  company  a  trespasser,  and  renders  it  liable  for 
such  damages  as  proximately  result  to  persons  or  property  in  the 
absence  of  contributory  negligence.  If  authority  is  given  to  con- 
struct a  railroad  upon  the  streets  of  a  city  or  town,  provided  the 
-company  first  obtains  the  consent  of  the  municipal  corporation,  or 
where,  by  the  delegation  of  power  from  the  legislature,  the  municipal- 
ity itself  grants  the  right,  reasonable  conditions  may  be  annexed  to 
the  grant  and  imposed  upon  the  company  as  to  the  construction  and 
•operation  of  its  road,  such  as  are  deemed  essential  for  the  protection 
■of  the  public  interest  and  safety;  and,  if  these  are  accepted  by  the 
railroad  company,  they  are  binding  upon  the  parties.  1  Wood,  R. 
K.  748;  Pacific  R.  Co.  v.  City  of  Leavenworth,  18  Fed.  Cas.  953  (No. 
10,649);  Richmond,  F.  &  P.  R.  Co.  v.  City  of  Richmond,  96  U.  S.  521; 
1  Dill.  Mun.  Corp.  (4th  Ed.)  §  706.    It  is  this  legislative  authority, 
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derived  either  immediately  or  through  the  authorized  action  of  the 
municipality,  which  protects  a  railway  company  in  the  use  of  street* 
for  railroad  purposes  from  prosecution  and  suit  for  a  public  nuisance; 
and,  when  the  consent  of  a  city  or  town  is  required,  the  importance 
of  an  ordinance  like  the  one  in  question  is  apparent.  When  the  ordi- 
nance prescribes  conditions  on  which  the  right  is  granted,  these 
become  binding,  and  the  right  to  use  the  streets  must  be  exercised 
strictly  within  the  provisions  of  the  ordinance.  Railroad  Ca  v. 
Bingham,  87  Tenn.  522, 11  S.  W.  705,  is  a  leading  and  instructive  case 
upon  this  subject.  Judge  Lurton  (now  one  of  the  judges  of  thi» 
court),  delivering  the  unanimous  judgment  of  the  supreme  court  of 
Tennessee,  said: 

**Mr.  Wood,  in  his  work  upon  Bailroads,  lays  down  what  we  regard  as  the 
sound  and  reasonable  rule  in  the  following  words:  'It  may  be  stated  as  a 
general  rule  that  whatever  is  autliorized  by  statute  within  the  scope  of  legis- 
lative powers  is  lawful,  and  therefore  cannot  be  a  nuisance.  But  this  most 
be  understood  as  subject  to  the  qualification  that,  where  an  act  that  woaU 
otherwise  be  a  nuisance  is  authorized  by  statute,  it  only  ceases  to  be  a  milsance 
so  long  as  it  is  within  the  scope  of  the  powers  conferred.  If  the  power  con- 
ferred is  exceeded,  or  exercised  in  another  or  different  manner  from  that  pre- 
scribed by  law,  it  is  a  nuisance  as  to  such  exercise,  or  difference  in  the  niode 
of  its  exercise.  Whenever  an  act  Is  authorized  to  be  done  in  a  highway  that 
would  otherwise  be  a  nuisance,  the  person  or  company  to  whom  the  power  Is 
given  is  not  only  bound  to  exercise  it  strictly  within  the  provisions  of  the  law, 
but  also  with  the  highest  degree  of  care  to  prevent  injury  to  person  or  property 
of  those  who  may  be  affected  by  such  acts.* " 

In  an  extended  note  at  page  750  of  the  work  thus  quoted  from  and 
approved  the  same  author  says: 

"The  rule  is  invariable  that,  where  the  statute  imposes  conditions  upon  th.? 
use  of  a  highway  for  railway  purposes,  they  must  be  complied  with,  or  th** 
railway  will  be  a  continuing  nuisance.  Town  of  Hamden  v.  New  Haven  &  N. 
Ck).,  27  Conn.  158;  Com.  v.  Erie  &  N.  E.  R.  Co..  27  Pa.  St  339;  Inhabitants 
of  Springfield  v.  Connecticut  R.  R.  Co.,  4  Cush.  63;  People  v.  Dutchess  &  C. 
R.  Co.,  58  N.  Y.  152." 

See,  also,  Harmon  v.  Railroad  Co.,  87  Tenn.  614,  11  S.  W.  703,  in 
which  the  doctrine  of  Railroad  Co.  v.  Bingham  is  reaflSrmed. 

In  Railroad  Co.  v.  Naylor,  2  Ohio  St.  235,  the  facts  were  that  the 
charter  of  a  railroad  company  merely  fixed  a  few  points  through 
which  the  road  was  to  pass  from  its  commencement  to  its  terminns, 
leaving  the  exact  location  of  the  road  to  the  discretion  of  the  corpo- 
ration. After  the  road  had  been  once  located,  the  company  under- 
took to  relocate  and  to  change  and  rebuild  the  road,  and  in  doing  so* 
rendered  the  premises  of  the  defendant  in  error  less  valuable  than 
they  had  been  before,  for  which  suit  was  brought,  and  judgment 
recovered.  On  writ  of  error  to  the  supreme  court  of  Ohio,  it  wa» 
held  that,  the  company  having  once  located  the  road,  their  power  in 
that  respect  ceased,  that  the  relocation  was  unauthorized,  and  that 
the  company  was,  consequently,  liable  for  any  damage  done  to  prop- 
erty in  the  relocation  of  the  road.  The  court,  through  Caldwell,  J.,. 
said: 

'The  act  of  the  railroad  company  in  changing  their  location  being  unlawful, 
the  next  question  arises,--wliether  they  are  liable  to  the  defendant  In  error  for 
the  damage  which  he  has  sustained  by  such  relocation.    It  Is  contended  that,. 
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inasmuch  as  the  road  as  relocated  does  not  touch  his  property,  the  company 
cannot  be  made  liable.  It  Is  a  general  principle  of  law  that  a  person  is  liable 
for  all  the  damage  done  by  his  illegal  act,  and  this  whether  the  injury  was 
intended  or  not  It  is  well  settled  that  an  action  lies  as  well  for  damage  to 
adjoining  property,  by  stopping  or  impeding  the  travel  on,  to,  or  from  a  street 
or  highway,  as  any  other  damage  that  can  be  done  to  property,  although  the 
property  injured  may  not  be  touched  by  the  obstruction.  See  Fletcher  v. 
Railroad  Ck).,  25  Wend.  462;  Bingham  v.  Doane,  9  Ohio,  165;  6  Bng.  Law  & 
Eq.  339;   29  E.  C.  L.  336." 

The  doctrine  thus  declared  does  not  proceed  upon  the  ground  that 
the  construction  and  operation  of  the  railroad  under  such  circum- 
stances is  negligent,  but  upon  the  ground  that  the  prosecution  of  the 
business  is  unauthorized  by  law,  and  constitutes  a  nuisance.  Accord- 
ingly, in  Congreve  v.  Smith,  18  N.  Y.  79,  the  court  of  appeals  of 
New  York,  speaking  by  Strong,  J.,  said: 

•The  general  doctrine  is  that  the  public  are  entitled  to  the  street  or  highway 
in  the  condition  In  which  they  placed  it;  and  whoever,  without  special  author- 
ity, materially  obstructs  it,  or  renders  Its  use  hazardous  by  doing  anything 
upon,  above,  or  below  the  surface,  is  guilty  of  a  nuisance;  and,  as  in  tdl  other 
cases  of  public  nuisance,  individuals  sustaining  special  damage  from  it,  without 
any  want  of  due  care  to  avoid  injury,  have  a  remedy  by  action  against  the 
author  or  person  continuing  the  nuisance.  No  question  of  negligence  can 
arise,  the  act  being  wrongful." 

So,  too,  in  Heeg  v.  Licht,  80  N.  Y.  579,  it  was  adjudged  that  the 
keeping  of  gunpowder  or  other  explosives  under  circumstances  where 
it  would  be  liable,  in  case  of  explosion,  to  injure  the  property  or 
persons  of  those  residing  in  close  proximity,  would  constitute  a  pri- 
vate nuisance,  and  render  the  person  keeping  such  explosives  liable 
in  damage  in  ease  of  injury  therefrom;  and  it  was  said  that  this 
liability  was  entirely  without  regard  to  the  question  whether  the 
person  so  keeping  such  explosives  was  chargeable  with  carelessness 
or  negligence.  This  doctrine  is  laid  down  broadly  as  the  estab- 
lished law  in  2  Dill.  Mun.  Corp.  (4th  Ed.)  §  1032,  in  the  following 
language: 

"No  person,  not  even  the  adjoining  owner,  whether  the  fee  of  the  street  be 
in  himself  or  in  the  public,  has  the  right  to  do  any  act  which  renders  the  use 
of  the  street  hazardous  or  less  secure  than  it  was  left  by  the  municipal  au- 
thorities. Whoever  does  so,  whether  by  excavations  made  in  the  sidewalk 
by  the  abutter,  or  by  unsafe  hatchways  left  therein,  or  by  opening  or  leaving 
open  an  area  way  in  the  pavement,  or  by  undermining  the  street  or  sidewall^, 
or  by  placing  unauthorized  obstructions  thereon,  which  make  the  use  of  the 
street  unsafe  or  less  secure,  is  guilty  of  a  nuisance,  and  is  liable  to  any  person 
who,  using  due  care,  sustains  any  special  injury  therefrom;  and  in  such  cases 
the  person  who  created  or  continues  the  nuisance  is  thus  liable  irrespective  of 
the  question  of  negligence  on  his  part." 

See  Hayes  v.  Railroad  CJo.,  Ill  U.  S.,  at  pages  235,  236,  4  Sup.  Ct. 
369,  where  ihis  general  rule  is  recognized,  and  cases  cited  in  which 
it  was  declared.  See,  also,  Hetzel  v.  Eailroad  Po.,  169  U.  S.  26, 
18  Sup.  Ct.  255;  Evans  v.  Fertilizing  Co.,  160  Pa.  St.  209,  28  Atl. 
702;   Dennis  v.  Eckhardt,  3  Grant,  Cas.  392. 

The  rule  in  this  class  of  cases  is  thus  stated  by  Judge  Cooley: 

**It  is  only  necessary  for  the  plaintiff  in  these  cases  to  show  how  he  has 
been  injured  by  the  nuisance,  and  to  distinguish  his  injury  from  that  suffered 
by  the  public  at  large,  and  he  brings  himself  within  the  rules  entitling  him  to 
redress."    Cooley,  Torts  (2d  Ed.)  736,  737. 
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See,  too,  Powell  v.  Fall,  5  Q.  B.  Div.  597,  Rapier  t.  Tramway 
[1893]  2  Ch.  588,  Railway  Co.  v.  Truman,  11  App.  Cas.  45,  in  which 
the  common  law,  as  well  as  the  effect  of  certain  statutory  enactments, 
were  stated. 

It  is  conceded,  and  could  not  be  controverted,  that  the  legislature 
of  Ohio  conferred  upon  the  city  power  to  grant  the  right  to  construct 
and  use  the  railroad  upon  the  public  landing,  with  power  to  annex 
conditions.  The  existence  of  the  power  to  consent  to  such  a  use 
of  the  streets  and  highways  in  the  city,  and  the  power  to  impose  valid 
and  binding  conditions,  were  fully  recognized  in  the  well-considered 
case  of  Louisville  Trust  Co.  v.  Citv  of  Cincinnati,  47  U.  8.  App.  36, 
22  C.  C.  A.  534,  and  76  Fed.  296;  Id.,  78  Fed.  307.  It  will  admit  of 
question  whether,  in  the  absence  of  constitutional  or  legislative 
restriction,  municipal  corporations,  by  virtue  of  the  police  authority 
over  streets,  and  the  power  to  protect  the  safety  of  persons  and  prop 
erty,  might  not  impose,  by  ordinance  duly  enacted,  conditions  upon 
the  operation  of  a  railway  through  the  streets  of  a  city,  similar  to 
the  provisions  contained  in  the  ordinance  now  in  question.  1  Dill. 
Mun.  Corp.  (4th  Ed.)  §§  393,  713;  Richmond,  F.  &  P.  R  Co.  v.  City 
of  Richmond,  96  U.  S.  521;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska. 
170  U.  S.  57,  18  Sup.  Ct.  513;  Gaslight  Co.  v.  Murphy,  170  U.  K 
78,  18  Sup.  Ct.  505.  It  being  established,  and  here  conceded,  that 
the  city  was  vested  with  power  to  make  the  grant  with  conditions 
annexed,  it  is  unnecessary  for  us  to  decide  to  what  extent  the  power 
to  impose  conditions  would  exist  in  the  absence  of  express  legisla- 
tive authority  to  do  so.  It  is  not  to  be  doubted  that  the  purpose 
of  the  legislature  in  conferring  upon  the  municipality  the  power  to 
consent  to  the  use  of  the  public  landing  with  conditions  was  to 
enable  the  city  to  properly  exercise  its  police  power  in  the  protection 
of  persons  and  property  against  great  danger  in  a  public  and  much 
used  place,  such  as  this  landing.  And  in  this  view  it  is  not  open 
to  reasonable  question  that  the  ordinance  as  enacted  combines  con- 
tractual as  well  as  police  provisions,  the  latter  being  in  the  interest 
of  the  public  safety.  In  so  far  as  the  ordinance  granted  the  right 
or  franchise  to  construct  and  operate  a  railway  upon  this  public 
ground,  it  became,  when  accepted,  a  contract;  but  the  provision 
by  which  the  use  of  the  track  was  prohibited  during  the  daytime 
was  in  its  nature  and  effect  a  municipal  or  police  regulation  opwat- 
ing  in  the  interest  of  public  safety.  McDonald  v.  Railway  Co.,  43 
U.  S.  App.  79,  20  C.  C.  A.  322,  and  74  Fed.  104;  Hayes  v.  Railroad 
Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369;  Joy  v.  City  of  St.  Louis,  138  U.  S. 
42,  11  Sup.  Ct.  243.  This  police'  provision  having  been  enacted 
pursuant  to  clear  legislative  authority,  the  fact  that  it  is  found  in 
an  ordinance  which  also  contains  contract  provisions  does  bot  change 
the  result  or  affect  the  essential  character  of  the  power  exercised; 
and  this  police  provision,  being  thus  specifically  authorized  and  duly 
enacted,  unquestionably  has,  within  the  corporate  limits,  the  force 
of  a  law  enacted  by  the  legislature  of  the  state.  Hayes  v.  Railroad 
Co.,  Ill  U.  S.  228,  4  Sup.  Ct.  369;  Robbins  v.  City  of  Chicago,  4  Wall 
657;  City  of  Chicago  v.  Robbins,  2  Black,  418;  Doran  v.  Flood,  47 
Fed.  543;  McDonald  v.  Railway  Co.,  43  U.  S.  App.  79,  20  C.  G.  A 
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322,  and  74  Fed.  104;  1  Dill.  Mun.  Corp.  (4th  Ed.)  §§  308,  393.  It 
results  from  this  view  that  the  operation  of  the  railroad  by  plaintiff 
in  error  during  the  daytime,  contrary  to  the  provifiions  of  the  ordi- 
nance was  a  violation  of  law,  and  constituted  a  nuisance. 

It  is  finally  insisted  that  there  was  error  in  the  court's  holding 
that  the  act  of  plaintiif  in  error  was  the  proximate  cause  of  the  in- 
jury sustained.  The  proximate  causal  connection  between  the  wrong- 
ful operation  of  the  railroad  by  plaintiff  in  error  and  the  injury  is, 
however,  in  the  light  of  authority,  too  clear  to  admit  of  question. 
McDonald  v.  Railway  Co.,  43  U.  S.  App.  79,  20  C.  C.  A.  322,  and  ^4 
Fed.  104;  Railroad  Co.  v.  Reesman,  9  C.  C.  A.  20,  60  Fed.  374,  and 
19  U.  S.  App.  596;  Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct. 
369;  Whart.  Keg.  §  107.  Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  4 
Sup.  Ct.  369,  strongly  supports  throughout  the  conclusions  at  which 
we  arrive  .in  this  case.  And  this  is  so  notwithstanding  the  difference 
in  the  specific  ground  of  liability  declared  in  that  case  and  in  this. 
Substantially  the  same  grounds  urged  for  reversal  here  were  pressed 
upon  the  attention  of  the  court  unsuccessfully  in  that  case.  In  that 
case  the  liability  of  the  defendant  was  put  upon  the  ground,  of  neg- 
ligence in  the  omission  of  a  duty  imposed  by  ordinance,  while  the 
ground  of  liability  in  the  case  at  bar  is  that  of  a  public  nuisance 
causing  special  injury.  In  that  case  the  oi>eration  of  the  railway 
was  permitted,  and  the  mode  of  operation  regulated,  whereas  in  this 
case  the  use  of  the  ml  way  track  at  the  time  was  expressly  prohibited. 
The  provision  of  law  in  that  case  went  to  the  manner  of  operation, 
while  in  this  it  goes  to  and  denies  the  right  to  operate  at  all.  The 
distinction  is  between  the  prosecution  of  a  lawful  business  in  a  negli- 
gent manner  and  the  prosecution  of  a  business  prohibited  by  law. 
The  breach  of  law  in  that  case  was  an  omission  of  duty  imposed,  and 
in  this  the  commission  of  a  wrong  expressly  prohibited.  Whether, 
in  the  ordinary  case,  where  the  original  act  of  the  defendant  is  lawful, 
or  authorized  by  statute,  negligence  is  the  gist  of  the  action,  or  a 
necessary  element,  we  are  not  required  to  decide,  as  the  original  act 
in  the  case  at  bar  was  clearly  unlawful  and  wrongful. 

The  cases  relied  on  by  counsel  for  plaintiff  in  error  are  those  in 
which  the  business  was  lawful,  and  the  question  was  whether  the 
business  was  operated  in  a  negligent  or  unlawful  manner.  In  view 
of  the  distinction  which  we  have  stated,  such  cases  are  not  applicable. 
We  conclude,  therefore,  in  view  of  the  whole  case,  that  the  court 
rightly  instructed  the  jury  that  the  undisputed  facts  established  a 
right  to  recover,  unless  such  right  was  defeated  by  the  contributory 
negligence  of  the  plaintiff's  intestate.  The  fact  that  the  instruction 
apparently  proceeded  upon  the  theory  that  the  presence  and  opera- 
tion of  the  train  unlawfully  upon  the  public  landing  constituted  also 
a  case  of  negligence  does  not  affect  the  correctness  of  the  proposition 
that  the  plaintiff  was,  upon  the  undisputed  facts,  entitled  to  recover, 
provided  plaintiff's  intestate  was  in  the  exercise  of  due  care  on  his 
part.  We  think  the  law  as  thus  stated  and  applied  to  this  case  is 
fully  sustained  upon  authority,  and  is  sound  in  principle,  and  we  now 
so  hold  in  a  case  which  squarely  presents  the  question.  Judgment 
affirmed. 
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(94  Fed.  630.) 

In  re  CURTIS  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  6,  1899.) 

No.  675. 

Bankruptcy— Petitioning  Creditors— Estoppei- 

A  debtor  made  a  general  assignment  for  the  benefit  of  creditors  under  a 
state  statute  providing  for  the  administration  and  distribution  by  the  state 
courts  of  estates  so  assigned,  and  requiring  creditors  to  file  their  dalma 
•  within  three  months  after  notice  from  the  assignee,  on  pain  of  being  post- 
poned until  all  proving  creditors  were  paid  m  full.  The  time  haying  not 
yet  arrived  when  a  petition  in  involuntary  bankruptcy  could  be  filed  under 
the  act  of  1898,  certain  creditors  filed  their  claims  with  the  assignee:  be- 
ing then  in  ignorance  of  facts  tending  to  show  that  the  assignment  was 
fraudulent,  and  that  the  debtor  had  disposed  of  property  in  fraud  of  cred- 
itors. No  dividend  was  declared  under  the  assignment  nor  any  judidai 
action  taken  on  the  claims  filed.  Held,  that  such  creditors  were  not  es- 
topped to  maintain  a  petition  in  Involuntary  bankruptcy  against  the  debtor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois. 

In  bankruptcy.  On  August  11,  1898,  the  bankrupts,  who  are  surviving  part- 
ners of  Levi  H.  Henry,  deceased,  doing  business  as  the  Bank  of  Waverly»  in 
the  Southern  district  of  Illinois,  made  a  voluntary  assignment  for  the  benefit 
of  their  creditors,  under  the  statutes  of  the  state  of  Illinois  (2  Starr  &  C  Ann. 
St.  [2d  Ed.]  p.  2174  et  seq.,  c.  72,  §§  37-^1),  to  Ausben  W.  Beagal,  who  duly 
qualified  and  entered  upon  the  discharge  of  his  duties,  and,  pursuant  to  section 
38  of  the  chapter,  notified  creditors  to  present  their  claims  within  three  months. 
The  forty-sixth  section  of  the  chapter  provides  that  creditors  not  so  filing  their 
claims  shall  not  participate  in  dividends  until  after  payment  in  full  of  all 
claims  so  presented.  Under  that  notice  the  creditors  who  subsequently  pre- 
sented the  petition  in  bankruptcy  in  the  court  below  filed  their  respective  claims 
with  the  assignee  in  the  months  of  August  and  October,  1898.  On  November 
1, 1898,  the  requisite  number  of  creditors  filed  their  petition  in  the  district  court, 
seeking  an  adjudication  of  bankruptcy  against  their  debtors.  By  an  amended 
petition  filed  by  leave  of  the  court  on  November  25,  1896,  the  creditors  set  forth, 
not  only  the  general  assignment  as  an  act  of  bankruptcy,  but  also  certain  fraud- 
ulent transfers  by  the  debtors,  of  which  they  asserted  they  were  Ignorant  at 
the  time  of  the  filing  of  their  claims  under  the  assignment  No  proceedings 
were  had  upon  the  claims  filed  with  the  assignee,  with  the  exception  of  the 
claim  of  Caruthers,  which  proceeding  is  not  considered  by  the  court,  for  the 
reason  that,  omitting  this  claim,  a  sufficient  number  of  creditors  Joined  in  the 
petition.  No  dividend  was  declared  under  the  assignment,  and  no  action  by  the 
court  was  had  upon  the  claims  presented,  with  the  exception  stated,  until  the 
29th  of  November,  1898,  and  after  the  filing  of  the  amended  petition  In  bank- 
ruptcy, and  that  merely  an  order  allowing  the  claims  unless  objections  thereto 
should  be  filed  within  30  days  thereafter,  and  such  action  was  without  the 
knowledge  or  consent  of  the  petitioning  creditors.  On  the  24th  of  January, 
1899,  a  decree  of  bankruptcy  passed,  from  which  decree  on  the  1st  day  of  Feb- 
ruary, 1899,  an  appeal  was  allowed  to  this  court  The  opinion  In  the  court 
l)elow  is  reported  in  91  Fed.  737, 1  Nat  Bankr.  News,  163. 

Ix)gan  Hay  and  Samuel  P.  Wheeler,  for  appellants. 
Bluford  Wilfion  and  P.  B.  Warren,  for  appellee. 

Before  WOODS,  JENKINS,  and  GROSSGUP,  Circuit  JudgeB. 

JENKINS,  Circuit  Judge,  upon  the  foregoing  statemait  of  facta, 
delivered  the  opinion  of  the  court. 

We  do  not  find  occasion  upon  this  appeal  to  deal  with  the  interest- 
ing and  important  question  determined  by  the  court  below, — whether 
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upon  the  going  into  efifect  of  the  bankrupt  law  a  general  assign- 
ment for  the  benefit  of  creditors  under  a  state  law  is  void,  or  void- 
-able  merely  upon  attack  by  creditors  through  proceedings  in 
bankruptcy,  for  upon  other  grounds  we  are  of  opinion  that  the  adjudi- 
cation was  correct.  The  question  is  one  not  free  from  difficulty, 
And  one  upon  which  the  courts  are  not  wholly  at  agreement.  In  re 
GutwiUfg,  90  Fed.  475,  affirmed  upon  appeal  in  92  Fed.  337,  34  0.  C.  A. 
-377;  In  re  Smith,  92  Fed.  135;  In  re  Romano w,  Id.  510. 

It  is  urged  that  the  petitioning  creditors,  from  the  mere  fact  of 
^filing  their  claims  with  the  assignee  under  the  general  assignment, 
are  estopped  to  attack  that  assignment.  We  do  not  think  that, 
strictly  speaking,  there  is  here  any  estoppel  in  pais.  Such  an  estop- 
pel arises  from  acts  or  conduct  which  have  induced  change  of  posi- 
tion by  another  in  accordance  with  the  real  or  apparent  intention  of 
the  party  against  whom  the  estoppel  is  asserted.  But  here  there 
has  occurred  no  action  induced  by  the  presentation  to  the  assignee 
of  the  claims  of  the  petitioning  creditors.  There  was  no  change  of 
position  by  him.  No  dividend  was  declared,  no  action  taken  upon 
the  claims  until  subsequent  to  the  filing  of  the  amended  petition  in 
bankruptcy.  If  the  petitioning  creditors  are  precluded  from  assert- 
ing their  supposed  rights  in  the  bankruptcy  court,  it  is  not  because 
of  any  estoppel  that  has  been  wrought  by  their  conduct,  but  because 
they  have  elected  a  particular  remedy,  and  cannot  be  heard  to 
invoke  another  or  inconsistent  remedy.  We  are  not  inclined  to  dis- 
pute the  general  principle  which  underlies  the  doctrine  of  the  election 
of  remedies,  nor  have  we  any  contention  with  the  rule  which  denies 
to  a  creditor  who  has  knowingly  participated  in  the  execution  of 
a  conveyance  prohibited  by  law  the  right  to  impugn  that  conveyance. 
We  need  not,  therefore,  review  the  numerous  cases  presented  to  our 
eonsideration  upon  that  question. 

At  the  time  of  the  filing  of  these  claims  the  creditors  were  in  a 
peculiar  position.  Unless  such  claims  were  presented  within  three 
months  from  the  19th  of  August,  1898,  payment  of  any  part  of 
them  would  be  postponed  to  the  payment  in  full  of  all  claims  pre- 
sented within  that  time.  It  was  not  permitted  by  the  law  to  file 
an  involuntary  petition  in  bankruptcy  prior  to  the  1st  day  of  No- 
vember, 1898,  and  whether  the  proper  combination  of  creditors  in 
number  and  amount  could  then  be  procured  to  join  in  such  petition 
may  have  been  problematical.  Under  such  circumstances,  it  would 
hardly  have  been  the  part  of  prudence  to  have  delayed  the  filing  of  the 
claims;  for,  if  the  bank  in  question  had  possessed  quick  assets,  a 
dividend  might  have  been  declared  and  paid  before  the  bankrupt 
court  could  be  properly  invoked  in  protection  of  their  rights.  This, 
bowever,  may  possibly  not  excuse,  if  the  election  of  remedy  was 
deliberate  and  intelligent.  The  principle  which  underlies  the  doc- 
trine of  election  is  held,  in  general,  to  be  as  stated  by  Mr.  Blgelow  in 
his  work  on  Estoppel  (5th  Ed.  pp.  679,  683), — that  any  decisive  act 
done  by  a  person  with  knowledge  of  his  right  and  of  all  other  facts 
material  to  him  is  binding.  And  this  is,  in  substance,  the  rule 
asserted  by  the  supreme  court  in  Kobb  v.  Vos,  155  U.  S.  13,  43, 15  Sup. 
Ct.  4.     We  had  occasion  to  consider  this  question  of  election  of  reme- 
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dies  in  Oil  Co.  v.  Hawkins,  46  U.  S.  App.  115,  20  C.  C.  A.  468,  and  74 
Fed.  395;  and  we  there  held  that,  to  constitute  a  valid  election,  the 
act  must  be  with  the  full  knowledge  of  the  circumstances  of  the 
case,  and  of  the  right  to  which  the  person  put  to  his  election  wa» 
entitled,  and  that,  if  one  party  elects  a  remedy  in  ignorance  that  he 
may  have  pursued  a  better  remedy,  he  may  change  his  position,  if 
the  change  will  impoee  no  detriment,  in  a  legal  sense,  upon  the 
opposing  party.  We  do  not  think  it  needful,  in  view  of  that  decision, 
to  enlarge  upon  the  subject,  and  need  only  inquire  whether  the  focts 
here  present  a  case  which  falls  within  the  principle  there  declared- 
It  is  shown  by  the  record  that  certain  transfers  of  property  by  the 
bankrupts  were  made,  which  the  petitioning  creditors  insiisted  were 
fraudiUent,  and  certain  other  frauds  are  asserted,  which  need  not  be 
here  detailed,  and  that  knowledge  of  these  fraudulent  transactions 
was  not  possessed  by  the  petitioning  creditors  prior  to  the  1st  day 
of  November,  1898,  when  this  petition  was  presented;  that  their 
claims  were  filed  under  the  assignment  in  ignorance  of  these  alleged 
fraudulent  transactions.  Under  the  circumstances,  and  considering 
that  no  legal  detriment  has  resulted  to  any  one  from  the  filing  of 
claims  under  the  assignment,  we  are  of  opinion  that  the  petitioning 
creditors  are  not  precluded  by  the  mere  fact  of  filing  their  claims 
with  the  assignee  from  selecting  another  forum,  in  which,  as  they 
think,  their  rights  as  against  supposed  fraudulent  transactions  may 
be  the  better  protected.  The  claims  were  filed  in  the  belief  that  the 
transactions  of  the  bankrupts  were  fair  and  honest  and  in  the  in- 
terest of  their  creditors.  No  one  has  been  harmed  by  that  act.  No 
one  has  received  any  benefit  from  it,  or  suffered  any  detriment  be- 
cause of  it.  Having  now  discovered  facts  which  tend  to  show  that 
this  assignment  was  fraudulent,  and  that  the  debtors  have  disposed 
of  property  with  a  view  to  defraud  creditors,  we  perceive  no  just 
reason  to  deny  the  petitioning  creditors  the  right  to  aj^al  to  the 
courts  of  bankruptcy,  where  such  matters  are  properly,  if  not  now 
exclusively,  cognizable,  for  the  assertion  of  their  rights.  The  decree 
is  affirmed. 

GROSSCUP,  Circuit  Judge,  sat  at  the  hearing,  and  concurred  in 
the  decision  of  this  cause,  but,  by  reason  of  illness,  had  no  share 
in  the  preparation  of  the  opinion. 


(94  Fed.  706.) 


MERCHANTS'  NAT.  BANK  OF  HELENA,  MONT.,  et  al.  v.  SCHOOL  DIST. 
NO.  8,  OF  MEAGHER  COUNTY,  MONT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  2,  1809.) 

1.  National  Banks— Insolvency—Thubt  Funds. 

A  national  bank  received  funds  of  a  school  district  which  it  had  no  right 
to  receive  as  an  ordinary  deposit,  or  to  mingle  with  its  own  funds,  and 
which  it  undertook  to  hold  for  the  special  purpose  of  paying  certain  bonds 
of  the  school  district,  and  no  other.  It  did  in  fact  mingle  the  funds  with 
its  own,  and  became  insolvent,  none  of  the  bonds  having  been  presented 
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for  payment  It  had  on  hand,  at  the  time  it  suspended  business,  cash  in 
excess  of  the  amomit  of  such  deposit,  which  came  into  the  hands  of  its  re- 
ceiver. Hdd,  that  such  deposit  constituted  a  trust  fund,  wliich  was  recov- 
erable by  the  school  district  from  the  receiver;  the  presumption  being  that 
so  much  of  the  cash  on  hand  as  equaled  the  deposit  was  the  money  of  the 
school  district 

a  Same. 

Neither  a  bank  nor  its  receiver  can  deny  the  receipt  of  money  deposited 
with  the  banliL  as  a  trust  fund  on  the  ground  that  no  money  was  actually 
deposited,  where  it  received  and  accepted  credit  for  the  amount  with  a  cor- 
respondent and  received  the  money  thereon  In  due  course  of  business. 

t.  Samb>-Claim8  Disallowed  bt  Recbivbr— Interest. 

No  interest  is  recoverable  against  the  fund  in  the  hands  of  the  receiver 
of  an  insolvent  national  bank  on  recovery  in  a.  suit  to  establish  a  claim 
against  the  bank,  made  necessary  solely  by  the  disallowance  of  the  claim 
by  the  receiver.  The  receiver  is  required  to  exercise  his  judgment  as  to  the 
allowance  of  claims,  and  other  creditors  are  not  chargeable  with  interest 
because  of  an  error  on  his  part 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

McConnell  &  McConnell,  for  appellants. 
H.  0*.  Mclntire,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  The  facts  in  this  case,  as  they  were 
found  by  the  master  in  chancery,  to  whom  the  cause  was  referred 
to  make  findings  and  report  conclusions  of  law,  are,  in  brief,  as 
follows:  On  July  1,  1896,  certain  coupon  bonds  of  school  district 
No.  8,  of  Meagher  county,  Mont.,  which  it  had  issued  in  the  aggre- 
gate sum  of  {14,000,  became  due  and  payable.  Prior  to  that  date, 
and  for  the  purpose  of  refunding  and  paying  the  said  bonds,  the 
school  district  issued  a  second  series  of  coupon  bonds  in  the  ag- 
gregate sum  of  {13,000,  and  sold  them  to  H.  B.  Palmer,  of  Helena, 
Mont.,  for  {13,056.  On  July  11,  1896,  Palmer  deposited  with  the 
Merchants'  National  Bank'  of  Helena,  Mont.,  ''as  a  special  de- 
posit to  the  credit"  of  the  school  district,  the  sum  of  {13.056,  under 
an  agreement  between  Palmer  and  the  officers  of  the  bank  that 
said  sum  should  be  paid  out  only  in  the  redemption  and  payment 
of  said  prior  coupon  bonds,  which  matured  on  July  1,  1896,  and  that 
an  account  should  be  opened  therefor,  known  as  the  "Redemption 
Account  White  Sulphur  Springs  School  District  Bonds."  In  pur- 
suance of  said  agreement,  an  account  waB  opened  upon  the  books 
of  the  bank,  designated  ''Bonds  of  Meagher  County."  The  officers 
of  the  bank  knew  that  the  {13,056  so  received  from  Palmer  was 
the  proceeds  of  said  refunding  bonds,  and  that  the  same  was  ap- 
plicable only  to  the  redemption  of  said  matured  bonds.  The  cou- 
pon bonds  maturing  upon  July  1,  1896,  had  not  been  presented  by 
the  owners  thereof  for  redemption  and  payment,  but  were  outstand- 
ing and  unpaid.  On  February  13, 1897,  the  bank  became  insolvent, 
and  the  receiver  took  possession  of  its  property  and  assets,  among 
which  was  cash  in  the  sum  of  {19,533,  and  the  receiver  collected 
thereafter  from  other  assets  {200,000.  The  bank  has  not  money  or 
36C.C.A.-28 
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assets  sufficient  to  pay  its  indebtedness  in  full.  Upon  these  facts 
it  was  held,  among  other  conclusions  of  law,  that  said  sum  of  $13,- 
056  was  a  "special  deposit*^  with  the  bank  to  the  credit  of  the 
school  district,  to  be  applied  solely  to  the  redemption  and  pay- 
ment of  the  prior  bonds.  A  decree  was  entered,  ordering  that  the 
receiver  pay  over  to  the  school  district  the  said  sum,  with  interest 
from  the  date  of  the  commencement  of  the  suit.  On  the  appeal  it 
is  contended  that,  in  any  view  of  the  facts  of  the  case,  the  court 
erred  in  decreeing  payment  to  the  appellee  of  the  full  amount  of 
113,056,  and  erred  in  allowing  interest  on  the  same.  The  deposit 
with  the  bank  of  the  funds  realized  upon  the  sale  of  the  school 
district's  bonds  was  prohibited  by  section  1811  of  the  Political 
Code  of  Montana,  which  proviaes  as  follows: 

"AU  moneys  arising  from  the  sale  of  mdd  bonds  shaU  be  paid  forthwith  into 
the  treasury  of  the  county  in  which  said  school  district  is  located  and  thaU  l>e 
immediately  available  to  apply  to  the  purpose  authorized  and  no  other  pwrpoae.** 

Section  1817  denounces  the  penalty  for  the  violation  of  the  stat- 
ute. Under  the  terms  of  the  statute,  the  bank  could  not  lawfully 
receive  the  moneys  of  the  school  district  as  an  ordinary  deposit<»  or 
mingle  the  same  with  its  own  funds.  The  bank  had  knowledge  of 
the  nature  of  the  funds,  and  was  chargeable  with  knowledge  of 
the  statute.  That  it  did  understand  the  rights  of  the  school  dis- 
trict in  that  regard  is  shown  by  the  facts  as  they  were  found  by 
the  master.  The  bank  undertook  to  receive  the  money  as  a  trust 
fund  for  an  express  purpose,  and  for  no  other.  It  is  immaterial 
that. in  the  findings  the  deposit  is  designated  a  ^'special  deposif 
The  true  nature  of  the  transaction  is  disclosed  by  the  facts.  The 
money  was  to  be  treated  as  the  funds  of  the  school  district,  and  not 
as  the  funds  of  the  bank,  and,  in  the  light  of  that  UDderstanding. 
it  is  clear  that  the  bank  had  no  right  to  commingle  the  money  with 
other  funds.  The  fact  that  it  did  place  it  with  other  funds,  and 
that  at  the  time  when  its  doors  were  closed  there  was  not  in  its 
possession  a  separate  fund  in  accordance  with  the  understanding 
had  when  the  deposit  was  made,  cannot  prejudice  the  rights  of  the 
appellee,  so  long  as  it  can  be  shown  that  a  sum  of  money  equal  to 
the  amount  so  deposited  remained  in  the  possession  of  the  bank, 
and  was  there  when  the  receiver  took  possession.  It  will  be  pre- 
sumed that  of  the  funds  so  on  hand  {13,056  belonged  to  the  ap- 
pellee. Moreland  v.  Brown,  30  C.  C.  A.  23,  86  Fed.  257;  National 
Bank  v.  Insurance  Co.,  104  U.  S.  54;  Capital  Nat.  Bank  v.  Cold- 
water  Nat.  Bank  (Neb.)  69  N.  W.  115. 

It  is  contended  that  the  finding  of  the  master,  to  the  effect  that 
Palmer  deposited  with  the  bank  the  sum  of  $13,056^  is  at  variance 
with  the  facts  as  they  are  disclosed  in  the  evidence.  It  appears 
from  the  evidence  that  the  bonds  were  sold  in  Boston,  and  tlutt  the 
sum  realized  thereon  was  deposited  with  the  National  City  Bank 
of  Boston,  which  bank  was  the  correspondent  of  the  Helena  bank. 
The  Boston  bank  notified  the  Helena  bank  that  that  amount  had 
been  placed  to  the  credit  of  the  latter  by  a  letter  which  was  re- 
ceived by  the  bank  at  Helena  on  July  11,  1896,  On  July  3d  the 
Helena  bank  had  with  the  Boston  bank  a  credit  of  $39,011.60, 
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against  which  it  drew  on  that  day  the  sum  of  110,000,  leaving  n 
balance  of  129,011.60,  which  was  not  further  reduced  until  July 
13th,  when  a  draft  for  |8,075  was  drawn  against  it.  On  July  11, 
1896,  the  Helena  bank  gave  the  personal  account  of  Palmer  a  credit 
on  its  books  of  the  full  amount  of  the  proceeds  of  the  sale  of  the 
bonds.  Thereupon  Palmer  gave  the  bank  his  personal  check  for 
113,056,  and  requested  that  an  account  be  opened  as  found  by  the 
master.  Upon  these  facts  it  is  contended  that  the  money  which 
was  realized  on  the  sale  of  the  bonds  was  never  actually  deposited 
with  the  Helena  bank.  It  is  not  material  in  this  case  whether  it 
was  actually  so  deposited  or  not.  It  is  undisputed  that  the  money 
belonged  to  the  school  district,  and  that  it  was  deposited  with  the 
bank's  correspondent  in  Boston,  and  that,  upon  the  receipt  of  in- 
telligence of  such  deposit,  the  Helena  bank  opened  the  account, 
and  entered  into  the  agreement  which  was  indicated  in  the  find- 
ings of  the  master.  The  Helena  bank,  if  it  had  not  then  the  money 
in  its  actual  possession,  had  it  under  its  control,  and  could  law- 
fully, in  the  due  course  of  banking,  have  paid  it  over  to  Palmer 
or  to  the  school  district.  Instead  of  so  paying  the  money,  it  chose 
to  enter  into  the  arrangement  which  was  consummated.  Neither 
the  bank  nor  the  receiver  is  now  in  a  position  to  say  that  the  money 
received  by  the  bank's  agent  was  not  actually  received  by  the 
bank.  The  question  is  not  complicated  by  any  failure  on  the  part 
of  the  Boston  bank  to  pay  to  the  Helena  bank  in  full  the  amount 
which  it  received.  The  Helena  bank  received  the  money  in  the 
due  course  of  business.  In  view  of  the  receipt  of  that  sum  by  its 
agent,  and  the  arrangement  which  it  made  with  Palmer  on  behalf 
of  the  school  district,  it  will  be  deemed  to  have  diverted  from  its 
funds  in  bank  on  July  11,  1896,  the  sum  of  f  13,056,  and  to  have 
placed  the  same  to  the  credit  of  the  school  district.  That  sum 
became  and  was  from  that  date  ^  trust  fund,  subject  to  disburse- 
ment only  upon  the  order  of  the  school  district.  In  Bank  v.  Arm- 
strong, 148  U.  S.  58, 13  Sup.  Ct.  533,  the  court  quoted  with  approval 
the  language  of  Mr.  Justice  Miller  in  Marine  Bank  v.  Fulton  Bank^ 
2  Wall.  252,  in  which  it  was  said: 

"All  deposits  made  with  bankers  may  be  divided  into  two  classes,  nameTy, 
those  in  which  the  bark  becomes  baUee  of  the  depositor,  the  title  to  the  thin^ 
deposited  remaining  vith  the  latter,  and  that  other  kind  of  deposit  money  pecul- 
iar to  banking  busin'^ss,  in  which  the  depositor,  for  his  own  convenience,  part? 
with  the  title  to  his  money,  and  loans  it  to  the  banker;  and  the  latter,  in  con- 
sideration of  the  loan  of  the  money  and  the  right  to  use  it  for  his  own  profit, 
agrees  to  refund  the  same  amount,  or  any  part  thereof,  on  demand." 

The  school  district  could  not,  and  did  not,  part  with  its  title  to 
the  money,  nor  did  it  lend  the  same  to  the  bank.  The  general  prin- 
ciples which  govern  this  case  were  considered  by  this  court  in  the 
cases  of  Spokane  Co.  v.  First  Nat.  Bank  of  Spokane,  16  C.  C.  A. 
81,  68  Fed.  979,  and  Moreland  v.  Brown,  30  C.  C.  A.  23,  86  Fed. 
257.  In  the  former  case  it  was  held  that  the  depositor  of  a  fund 
intrusted  to  a  bank,  by  which  it  has  been  misapplied,  is  not  en- 
titled to  a  general  lien  upon  the  assets  of  the  bank  for  the  repay- 
ment thereof,  but  that  he  can  follow  the  same,  so  far  as  it  can 
be  traced  in  the  possession  of  the  bank,  either  in  its  original  form 
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OP  in  forms  to  which  it  has  been  converted,  op  into  a  general  fund, 
with  which  it  has  been  commingled,  and  that  his  right  to  recover 
it  in  the  latter  instance  will  depend  upon  whether  or  not  a  sum  of 
money  still  remains  in  the  possession  of  the  bank  equal  to  the 
amount  so  due  him;  it  being  the  presumption  of  the  law  that,  if 
moneys  have  been  disbursed  out  of  such  fund,  it  was  the  money 
which  the  bank  had  the  right  to  pay  out,  and  not  the  money  which 
was  intrusted  to  it  in  a  fiduciary  capacity.  In  Moreland  v.  Brown 
the  facts  were  these:  A  debtor  had  deposited  in  a  New  York 
bank  the  amount  which  he  owed  to  a  creditor  in  Helena.  The  New 
York  bank  telegraphed  the  Helena  bank  to  pay  the  debt,  and 
charge  the  same  to  its  account  The  Helena  bank  refused  to  pay 
in  any  way,  except  by  exchange  on  New  York,  which  the  creditor 
refused  to  accept.  The  creditor  refused  also  to  permit  the  amount 
to  be  placed  to  his  credit  in  the  Helena  bank.  He  then  accepted  a 
draft  on  the  New  York  bank  to  be  a  payment  only  if  honored.  The 
Helena  bank  closed  its  doors,  and  the  draft  was  not  paid.  The 
court  held  that  the  refusal  of  the  creditor  to  accept  the  draft  in 
payment,  op  to  pepmit  the  amount  to  be  placed  to  his  cpedit,  fixed 
the  character  of  the  deposit  in  the  Helena  bank  as  a  special  de- 
posit for  him,  subject  to  the  law  governing  such  deposits,  and  that 
the  relation  of  debtor  and  creditor  was  not  established  between 
him  and  the  bank.  We  find  no  error  in  the  decree  of  the  circuit 
court  that  the  receiver  pay  the  appellee  the  full  amount  of  the  fund 
so  deposited  to  its  credit. 

But  the  objection  which  is  urged  by  the  appellants  to  the  allow- 
ance of  interest  on  the  claim  must  be  sustained.  The  receiver  dis- 
allowed the  claim,  and  the  suit  was  brought  to  obtain  a  decree  for 
its  payment.  No  interest  is  chargeable  against  the  fund  in  the  re- 
ceiver's hands,  based  upon  his  erroneous  action  in  disallowing 
claims.  It  is  his  function,  by  and  under  the  direction  of  the  comp- 
troller, to  disburse  the  fund  according  to  law.  In  the  matter  of 
the  allowance  or  disallowance  of  claims  he  must  exercise  his  judi; 
ment.  If  he  make  an  erroneous  decision,  the  law  does  not  con 
template  that  the  other  creditors  shall  suflfer  therefor.  If  interest 
is  allowed  to  the  appellee,  the  dividends  payable  to  the  other  cpedit- 
ops  will  by  that  amount  be  reduced.  In  White  v.  Knox,  111  U.  S. 
784,  4  Sup.  Ct.  G86,  Mr.  Chief  Justice  Waite  said: 

**The  only  claims  the  comptroller  can  recognize  in  the  settlement  of  the  af- 
fairs of  the  hank  are  those  which  are  shown,  by  proof  satisfactory  to  him.  or 
by  the  adjudication  of  a  compt'tcnt  court,  to  have  liad  their  origin  In  some- 
thing done  before  the  insolvency.  It  is  clearly  his  duty,  therefore.  In  paying 
dividends,  to  take  the  value  of  the  claim  at  that  time  as  the  l)asl8  of  distribu- 
tion. If  Interest  is  added  on  one  claim  after  that  date,  before  the  percentage 
of  dividend  is  calculated.  It  should  be  upon  all,  otherwise  the  distribution  wouJJ 
be  according  to  different  rules,  and  not  ratably,  as  the  law  requires." 

The  demand  for  interest  in  this  case  is  not  based  upon  any  action 
of  the  bank  itself  before  insolvency.  It  rests  solely  upon  the  dis- 
allowance of  the  claim  by  the  receiver.  The  cause  will  be  remand- 
ed to  the  cipcuit  court,  with  instructions  to  so  modify  the  decree 
as  to  disallow  the  interest  upon  the  appellee's  claim.  In  other  re- 
spects the  decree  will  be  affirmed. 
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(94  Fed.  709.) 

In  re  DUNNING. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  23,  1899.) 

No.   538. 

Appeal  and  Error— Assignment  of  Errors. 

Where,  on  appeal  from  a  final  order  of  the  district  court  granting  a 
discharge  to  a  banlcrupt,  no  assignment  of  errors  is  filed  in  such  court, 
as  required  by  rule  11  of  the  circuit  courts  of  appeal  (31  0.  0.  A.  cxlvL, 
90  Fed.  cxlvi.),  the  Judgment  of  the  district  court  will  be  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California. 

Milton  K.  Young,  for  appellant. 
Franklin  P.  Bull,  for  appellee. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge.  The  appeal  was  taken  in  this  case 
from  the  final  order  of  the  district  court  granting  Eber  T.  Dun- 
ning a  discharge  from  all  debts  and  claims  which  were  made  prova- 
ble by  the  acts  of  congress  relating  to  bankruptcy  which  existed 
on  the  3d  day  of  September,  1898.  No  assignment  of  errors  was 
filed  in  the  district  court,  and  the  requirements  of  our  rule  11 
in  that  respect  were  wholly  disregarded.  On  account  of  such  fail- 
ure to  comply  with  the  rule,  the  judgment  of  the  district  court  will 
be  affirmed.  U.  S.  v.  Goodrich,  4  C.  C.  A.  160,  54  Fed.  21;  Insur- 
ance Co.  V.  Conoley,  11  C.  C.  A.  116,  63  Fed.  180.  We  place  our 
judgment  of  affirmance  wholly  upon  the  ground  indicated,  in  the 
hope  that  attention  may  be  drawn  to  the  necessity  of  compliance 
with  the  rule.  It  may  be  added  that  upon  the  hearing  of  the  cause 
not  only  was  no  "plain  error  not  assigned"  suggested,  but,  upon 
the  contrary,  the  court  was  convinced  that  upon  the  merits  the  de- 
cision of  the  district  court  was  not  erroneous. 


©4  Fed.  716.) 

AJn3BRS0N  V.  CONDICT  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    June  6,  1899.) 

No.  638. 

Railboad  Foreclosure— Sales  Subject  to  Claims  against  Receiver. 

Where  a  decree  for  the  sale  of  railroad  property  in  a  foreclosure  suit 
contains  an  independent  and  unconditional  provision  that  the  sale  shall  be 
subject  to  all  current  liabilities  of  the  receiver,  the  purchaser  takes  the 
property  subject  to  such  condition,  without  regard  to  the  question  of  pri- 
ority between  such  liabilities  and  the  liens  under  which  the  sale  is  made. 

On  Petition  for  Rehearing. 

For  former  opinion,  see  35  C.  C.  A.  335,  93  Fed.  349, 
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Alfred  H.  Gross,  for  appellant. 
Levy  Mayer,  for  appellees. 

WOODS,  Circuit  Judge  (concurring  in  the  overruling  of  the  peti- 
tion for  a  rehearing).  The  twent.y-eijrhtli  paragraph  of  the  decree 
contains  the  clause,  "and  also  subject  to  all  current  liabilities  of  the 
receiver  incurred."  That  is  an  independent  and  absolute  provision, 
onqnalifled  by  anything  that  precedes  or  follows  it.  What  pre- 
cedes has  reference  to  such  claims  and  allowances  as  shall  be  ad- 
judged prior  in  lien  or  superior  in  equity  to  the  receiver's  certif- 
icates and  the  mortgage  foreclosed,  and  what  follows  to  obliga- 
tions assumed  or  imposed  by  order  of  the  court  which  should  be 
adjudged  superior  in  equity  to  the  mortgage.  The  thirty-first  para- 
graph has  no  reference  to  current  liabilities  incurred  by  the  re- 
ceiver, but  only  to  claims  superior  to  any  of  the  liens  or  claims 
provided  to  be  paid  from  the  proceeds  of  the  sale.  In  other  words, 
the  sale  was  to  be  subject  unconditionally  to  the  current  liabilities 
of  the  receiver,  without  question  of  essential  priority,  but,  in 
respect  to  other  claims,  "subject  to  the  payment  only  of  the  amount 
allowed  upon  such  of  said  claims  so  filed  within  said  90  days  as 
fihall  be  found  entitled  to  priority  over  the  lien  of  the  trust  deed 
herein  foreclosed  and  which  the  court  may  further  find  should  be 
paid  by  said  purchaser  or  purchasers."  Whether  the  court  erred 
in  preferring  current  liabilities  to  the  receiver's  certificates  is  a 
question  which  does  not  arise  upon  this  record,  and  which  in  no 
event  could  be  raised  by  a  purchaser  under  the  decree. 


(94  Fed.  717.) 

ANGLE  et  aL  v.  CHICAGO,  ST.  P.,  M.  &  O.  RT.  CO.  et  sL 

(Circuit  CSonrt  of  Appeals,  Seventh  Circuit    June  6,  1899.) 

No.  SOL 

Bailroads— Issuance  op  Stock —Trusts. 

A  holder  of  railroad  Steele,  issued  to  him  as  full  paid,  in  payment  of  an 
undisputed  claim,  takes  it  free  of  all  trusts  created  in  favor  of  the  railroad 
company  by  previous  contracts  to  which  he  was  not  a  party. 

-Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Wisconsin. 

B.  W.  Jones  and  M.  I.  Southard,  for  appellants. 
Thomas  Wilson,  for  appellees. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Orcuit  Judges. 

WOODS,  Circuit  Judge.  For  a  statement  of  the  averments  of 
the  bill  in  this  case  reference  is  made  to  the  opinion  of  the  supreme 
court  on  demurrer  thereto  in  Angle  v.  Railway  Co.,  151  U.  S.  1,  U 
Sup.  Ct.  240.  This  appeal  is  from  a  final  decree  on  the  merits  dis- 
missing the  bill  for  want  of  proof  of  the  alleged  conspiracy  and 
fraud.     Before  the  hearing  was  had  which  resulted  in  that  decree, 
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unother  suit,  against  the  Omaha  Company  and  the  Portage  Com- 
pany, wherein  a  bill  averring  the  same  facts  as  are  here  alleged 
was  brought  by  the  Farmers'  Loan  &  Trust  Company,  as  trustee  of 
a  mortgage  executed  by  the  Portage  Company,  for  the  purpose  of 
charging  the  lands  embraced  in  the  disputed  grani:  with  the  lien  of 
that  mortgage,  had  been  determined  in  favor  of  the  defendants  on 
evidence  which  the  court  below  deemed  to  be  substantially  the 
same  as  the  evidence  in  this  case,  and  on  appeal  that  decree  had 
been  affirmed.  Farmers'  Loan  &  Trust  Co.  v.  Chicago,  P.  &  S.  R. 
Co.,  les  U.  S.  31,  16  Sup.  Ct.  917.  The  opinion  in  that  case  shows 
that  three  propositions  were  claimed  to  be  established  by  the  evi- 
dence, any  one  of  which  it  was  contended  entitled  the  plaintiff  to 
the  relief  prayed  for.  The  first  two  of  those  propositions,  placing 
the  second  first,  are  in  essence  the  same  as  the  following,  which 
are  insisted  upon  here:  First.  The  evidence  establishes  that  the 
Omaha  Company  became  the  sole  or  controlling  stockholder  of  the 
Portage  Company,  and  as  such  stockholder  caused  to  be  trans- 
ferred to  itself  all  of  the  property  of  the  Portage  Company,  includ- 
ing its  land  grant,  so  as  to  deprive  Angle,  a  creditor  of  the  Port- 
age Company,  of  payment  of  his  debt.  By  thus  wrongfully  ac- 
quiring the  property  of  the  Portage  Company,  the  Omaha  Company 
became  trustee  of  the  property  for  the  satisfaction  of  the  judgment. 
Second.  The  evidence  establishes  that  the  Omaha  Company  wrong- 
fuUy,  unlawfully,  unconscientiously,  maliciously,  or  fraudulently 
interfered  and  prevented  Angle  and  the  Portage  Company  from 
completing  the  work  of  construction  under  the  Angle  contract,  and 
from  earning  the  land  grant,  and  took  over  to  itself  the  property 
of  the  Portage  Company,  including  the  land  grant.  It  thereby  be- 
came liable  to  Angle  for  the  damage  done  to  him  as  measured  by 
complainants'  judgment  against  the  Portage  Company,  and  became 
trustee  ex  maleficio  of  the  land  grant  and  its  proceeds  for  the  satis- 
faction of  the  judgment.  These  propositions  both  rest  upon  the 
charge  of  conspiracy  and  fraud.  To  use  the  language  of  the  su- 
preme court: 

"Involved  in  and  essential  to  the  plaintifTs  case  is  the  specific  charge  that  the 
Omaha  Company  bribed  certain  officials  of  the  Portage  Company  (in  whose 
hands  was,  perhaps,  the  only  valid  outstanding  stock  of  the  Portage  Company, 
and  held  by  them  in  trust)  to  dispose  of  that  stock,  so  that  the  Omaha  Com- 
pany, with  knowledge  of  the  trust  attending  the  stock,  and  in  breach  thereof, 
became  the  controlling,  if  not  the  sole,  stockholder  in  the  Portage  Company.'* 

It  is  said  in  the  brief  for  appellant  that  "this  declaration  is  clear- 
ly limited  to  the  trust  character  of  the  Jackson  stock,"  but  the  lan- 
guage used,  the  context  and  other  parts  of  the  opinion,  do  not  seem 
to  warrant  so  narrow  a  construction.  The  opinion  proceeds  im- 
mediately to  state  the  fact  of  the  transfer  of  the  Jackson  stock  to 
Cable,  and  then  says,  "This  transaction  is  challenged,  and  its  hon- 
esty and  good  faith  are  primary  matters  of  inquiry."  Then  fol- 
lows a  review  of  the  evidence,  ending  on  page  44,  163  U.  S.,  and 
page  922,  16  Sup.  Ct.,  with  the  following  statement  of  the  court's 
conclusion: 

"In  short,  to  sum  up  this  branch  of  the  case,  from  the  testimony  in  this 
record  it  is,  we  think,  clear  that  Jackson  was  guilty  of  no  breach  of  trust  in 
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selling  this  stock;  that  It  belonged,  both  legally  and  eqaitably,  to  J.  C.  Banes 
and  himself;  that  they  had  a  full  legal  and  moral  right  to  sell  it  to  any  one 
who  would  pay  their  price;  and  it  eqimlly  follows  that  the  Omaha  Company  and 
Gable,  in  making  the  purchase,  were  themselves  guilty  of  no  wrong.*' 

This  is  followed  with  a  brief  consideration  of  the  charge  that  the 
Omaha  CJompany  wrongfully  prevented  the  Portage  Company  from 
earning  the  land  grant.  The  conclusion  of  the  opinion  is  of  pres- 
ent importance: 

''No  creditor  of  the  Portage  Company  had  any  legal  or  equitable  right  to 
any  portion  of  those  lands;  and  if  the  legislature  had  simply  revoked  the  grant, 
and  resumed  possession  on  behalf  of  the  state,  there  would  be  no  pretense  of  a 
claim  that  any  such  creditor  could  subject  the  lands,  or  any  interest  therein,  to 
the  satisfaction  of  his  debt.  There  is  no  intimation  of  a  contrary  doctrine  In  the 
opinion  filed  in  Angle  v.  Railway  Co.,  supra.  All  that  was  there  hekl  was  that 
the  legislative  action  did  not  condone,  and  was  not  intended  to  condone,  any 
wrongs  done  by  the  Omaha  Company;  and  that,  if  the  Omaha  Company  had 
been  guilty  of  any  fraudulent  conduct,  in  consequence  of  which  the  Portage 
Company  had  been  prevented  from  earning  the  grant,  and  the  legislature 
thereby  induced  to  revoke  it,  and  bestow  it  upon  the  Omaha  Company,  the  party 
wronged  by  those  acts  of  the  Omaha  Company  was  entitled  to  redress.  But 
here,  as  we  have  seen,  although  the  charges  are  the  same,  yet  the  testimony 
fails  to  make  good  those  charges,  or  to  show  any  fraudulent  or  wrongful  con- 
duct on  the  part  of  the  Omaha  Company.  The  legislative  act  condoned  no 
wrong,  for  there  was  no  wrong  to  condone.  It  neither  placed  nor  continued 
any  burden  upon  the  land  grant,  and  hence  the  mortgage  creditors  of  the  Port- 
age Company,  having  no  lien,  legal  or  equitable,  cannot  pursue  the  lands  in  the 
hands  of  the  Omaha  Company.  There  is  this  substantial  difTerence  between 
the  Angle  Case  and  the  present:  While  in  each  are  charges  of  grievous  wrong 
on  the  part  of  the  Omaha  Company,  in  consequence  of  which  property  which 
otherwise  would  have  been  subjected  to  the  payment  of  the  plaintiflTs  claims 
was  obtained  by  the  Omaha  Company,  in  the  Angle  Case  the  Omaha  Company 
demurred,  saying  there  was  no  remedy,  notwithstanding  the  wrongs  aUeged. 
We  held  that,  if  such  wrongs  as  were  allied  had  been  committed,  the  law  did 
furnish  a  remedy.  In  this  case  the  Omaha  Company  took  issue  upon  the  charge 
of  having  committed  such  wrongs,  and  the  testimony  shows  that  it  did  not 
commit  them." 

On  the  appeal  in  this  case  it  was  said: 

"But  it  must  be  remembered  that  the  wrongs  of  the  Omaha  Company  were 
done  before  the  legislature  passed  either  the  act  of  1882  or  that  of  1883,  and  ft 
is  to  redress  those  wrongs  that  this  suit  is  brought.  •  •  •  The  wrong  was 
not  done  by  the  state,  or  in  the  act  of  the  legislature  hi  taking  away  the  land 
grant,  but  in  such  proceedings  on  the  part  of  the  Omaha  Company  as  put  the 
Portage  Company  in  a  position  which  apparently  called  for  the  action  of  the 
legislature.  ♦  ♦  ♦  The  property  was  in  the  Portage  Company  for  the  pur- 
pose of  aiding  in  the  construction  of  this  road.  Work  was  done  by  the  plain- 
tiff in  that  direction.  Equity  recognizes  a  right  that  that  property  should  be 
applied  in  the  payment  for  that  work.  The  wrongdoing  of  the  defendant  the 
Omaha  Company,  has  wrested  the  title  to  this  property  from  the  Portage  Oom- 
pany,  and  transferred  it  to  itself.  It  has  become,  therefore,  a  trustee  ex  male- 
ficio  in  respect  to  the  property." 

**In  considering  the  evidence  in  this  case,"  It  is  said  In  the  last  brief  for  the 
appellant,  "the  court  can  get  no  light  from  the  opinion  in  the  bond  case  as  tu 
the  effect  of  the  fraudulent  and  criminal  lobby  contract  upon  Anglers  rights, 
as  to  the  frauds  practiced  upon  the  legislature  1^  means  of  this  lobby  contract 
or  by  the  false  representations  and  concealments  which  are  charged  In  the  bill, 
and  which  are  fully  proved  in  this  case.  Nor  can  it  learn,  from  the  opinion, 
what  interpretation  the  supreme  court  put  upon  the  sell-out  contract,  Bxhlbit 
L.  Upon  these  and  other  points  there  is  new  and  highly  important  evidence  hi 
this  case.  And  with  respect  to  the  one  point  which  they  most  fully  dlscoa. 
namely,  the  question  whether  the  Jackson  stock  was  subject  to  the  trust  pro- 
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vision  Of  the  reorganization  contracts,  we  repeat  that  we  sliall  show,  by  evi- 
dence almost  wholly  new,  that  the  conclusion  which  the  supreme  court  arrived 
at  Is  dearly  untenable  in  the  case  at  bar." 

The  evidence  in  this  case  touching  the  lobby  contract  ajid  the  sell- 
out contract,  and  the  nses  to  which  they  were  put  in  order  to  influence 
the  legislature,  though  fuller,  is  not  essentially  different  from  the 
corresponding  evidence  in  the  trust  company  case,  which  counsel 
have  called  the  "Bond  Case";  and  we  agree  with  the  court  below 
"that,  where  there  is  a  difference,  as  in  the  testimony  of  Porter, 
Spooner,  and  Peck,  that  difference  makes  rather  in  favor  of  the  de- 
fendant than  the  plaintiff."  There  is  certainly  nothing  to  justify 
a  departure  from  the  views  of  the  supreme  court. 

Upon  the  question  which  is  most  strenuously  contested — whether 
the  Jackson  stock  was  subject  to  a  trust  which  was  violated  by  the 
transfer  to  Cable — the  new  evidence  seems  to  be  of  little  moment 
The  most  that  can  be  said  of  it  is  that  it  tends  strongly  to  show 
that  the  entries  on  the  stubs  showing  an  issue  of  stock  to  J.  C. 
Barnes  weire  not  made  at  the  time  they  bear  date,  but  at  a  much  later 
date.  An  inference  that  the  Barnes  stock  was  not  the  trust  stock 
may  or  may  not  be  justified,  but  either  way  it  does  not  follow  that 
the  Jackson  stock  must  have  been  under  the  trust.  That  inference  Is 
not  necessary  nor  admissible.  The  purpose  to  create  such  a  trust 
as  that  provided  for  may  have  been  abandoned  or  modified,  or  it  may 
have  been  postponed,  and  allowed  to  go  by  default;  but,  what  is  more 
to  the  point,  and  conclusive,  to  impose  upon  the  Jackson  stock  the 
conditions  of  the  alleged  trust  would  be  distinctly  inconsistent  with 
the  contract  between  Jackson  and  the  railway  company,  evidenced 
by  his  proposition  and  by  the  resolution  of  acceptance,  by  force  of 
which  Jackson  became  entitled  to  the  immediate  issue  and  unquali- 
fied delivery  to  himself  of  the  stock  and  bonds  specified.  The  Price 
resolution,  whatever  the  supposable  purpose  of  its  adoption,  does  not 
purport  to  modify,  and  cannot  be  deemed  to  affect,  the  explicit  con- 
tract so  executed,  and  in  force  between  the  parties  when  that  resolu- 
tion was  adopted.  It  may  well  be  conceded  that  the  bonds  and  stock 
issued  to  Jackson  come  within  the  description  of  the  bonds  and  stock 
which,  according  to  the  agreements  of  September  20,  1880,  and  Janu- 
ary 20,  1881,  were  to  be  put  in  special  deposit;  but  Jackson  was  not, 
nor  were  his  assignors,  party  to,  or  in  any  way  bound  by,  those  con- 
tracts. He  was  therefore  at  liberty  to  exact  such  terms  as  he  chose 
for  the  surrender  and  liquidation  of  his  claims;  and,  the  very  explicit 
terms  which  he  proposed  having  been  accepted  as  they  were,  the  at- 
tempt to  import  from  other  writings  between  other  parties,  and  not 
referred  to  in  his  proposition  or  in  the  resolution  of  acceptance,  in- 
consistent and  restrictive  conditions,  cannot  be  sanctioned.  The 
claims  which  Jackson  surrendered  were  long  past  due,  and  in  lieu 
thereof  he  bargained  for  bonds  and  stock  to  be  delivered  forthwith, 
and  yet,  if  the  position  of  the  appellant  is  true,  both  bonds  and  stock 
were  to  be  put  in  special  deposit  under  a  trust,  one  condition  of  w  hich 
was  that  before  delivery  of  any  of  the  bonds,  which  might  not  happen 
for  two  years  or  more,  past-due  interest  coupons  should  be  cut  off  and 
canceled. 
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While  further  consideratian  of  this  phase  of  the  case  is  not  neces- 
sary, it  would  seem  that,  if  the  alleged  trust  were  conceded,  the  trans- 
fer of  the  stock  to  Cable  was  not  a  wrong  to  the  appellant's  intestate- 
It  is  not  alleged  in  the  bill  that  the  trust  was  intended  for,  or  was  of 
41  nature  to  inure  to,  the  advantage  of  general  creditors  of  the  Port- 
age Company,  or  that  Angle,  before  entering  into  his  contract  for  the 
construction  of  the  roadbed,  knew  of  and  relied  upon  the  trust,  or 
supposed  that  it  could  in  any  way  affect  his  rights  or  interests.  In- 
<deed,  it  is  upon  its  face  a  hardly  credible  proposition  that  parties 
planning,  as  were  Gaylord,  Schofield,  and  the  investment  company, 
to  construct  a  raikoad,  and,  under  the  necessity  of  procuring  outside 
^id,  should  have  put  their  scheme  in  such  shape  at  the  banning, 
when  their  efforts  were  necessarily  tentative,  that  no  change  of  plan 
could  be  made  without  the  consent  of  any  creditor  or  contractor  to 
whom  meanwhile  some  liability  or  obligation  should  have  been  in- 
curred. No  such  trust  could  reasonably  have  been  intended,  and 
none  such,  it  is  clear  upon  the  face  of  the  contracts,  was  created.  To 
those  contracts  Gaylord,  the  investment  company,  and  Schofield  were 
the  only  parties,  and,  acting  in  good  faith,  it  was  their  privilege  at 
any  time,  notwithstanding  the  contract  of  Angle  with  the  railway 
company,  to  change  or  annul  their  agreements,  releasing,  if  they 
chose,  bonds  and  stocks  already  impounded  thereunder.  The  entire 
title  and  beneficial  interest  in  the  stock  was  confessedly  in  Jackson 
and  Barnes,  and,  if  the  trust  ever  attached,  it  affected  only  the  posses- 
rsion  and  control.  In  no  event  was  it  possible  by  mere  force  of  the 
trust  that  Jackson  and  Barnes  should  lose,  or  that  Angle  should  ac- 
quire, an  interest  in  the  stock.  He  had  no  interest,  as  the  supreme 
court  has  already  said;  and  if,  knowing  of  the  proposed  transfer,  he 
had  sought  to  obtain  an  injunction  or  restraining  order,  he  could  have 
had  no  standing  in  court;  and  it  is  equally  clear  that  his  adminis- 
tratrix may  not  complain  of  the  assignment  or  its  consequences. 

The  averment  in  the  bill  that  the  Jackson  stock  was  permitted,  "by 
inadvertence"  of  the  president  of  the  company,  to  pass  into  the  hands 
•of  J.  C.  Barnes,  the  vice  president,  is  supported  by  no  evidence. 
Schofield,  the  president,  signed  a  formal  written  order  for  the  delivery 
of  the  stock  by  the  trust  company  to  Barnes,  and  the  fair  inference 
is  that  he  did  it  understandingly,  on  the  ground  that  by  the  resolu- 
tion of  the  board  accepting  Jackson's  proposition  an  immediate  de- 
livery was  obligatory,  as  the  order  recites,  "without  regard  to  any 
of  the  conditions  or  limitations  contained  or  specified  in  said  orders,** 
according  to  which  stock  properly  in  trust  was  to  be  delivered. 

It  is  contended  that  Jackson  had  no  lien  on  the  stock,  but  held  only 
under  a  naked  trust  for  Barnes.  On  the  entire  evidence  we  deem  it 
clear  that  he  held  it  as  collateral  security  for  the  payment  of  liabili- 
ties to  himself,  Ruger,  and  Sloan,  which  Barnes  had  assumed  to  pay; 
and  as  a  result  of  his  relation  to  Ruger  and  Sloan  he  would  probably 
have  been  answerable  to  them  for  the  amount  of  their  demands  It 
he  had  refused  or  failed  to  accept  payment  in  the  mode  proffered. 

Many  minor  points  have  been  discussed,  but  these  considerations. 
In  view  of  the  opinions  of  the  supreme  court  referred  to,  are  deemed 
•determinative  of  the  case;  but,  it  may  be  added,  we  agree  with  the 


Digiti 


zed  by  Google 


HARRISON    V.  FARMKRS'   LOAN    4    TKL'SF    CO.  443 

jadge  below  "that  the  final  collapse  of  the  Portage  Company  in  the 
winter  of  1882  was  not  caused  bj  any  wrong  (if  wrong  were  conceded 
to  have  been)  committed  by  Jackson,  or  J.  C.  Barnes,  or  Porter  or 
Cable,  or  the  Omaha  Company,"  but  was  attributable,  as  the  evidence 
shows  beyond  reasonable  doubt,  to  other  causes,  for  which  the  Omaha 
Company  was  in  no  way  responsible.     The  decree  below  is  affirmed. 

GEOSSCUP,  Circuit  Judge,  by  reason  of  sickness,  did  not  share  in 
the  final  consideration  of  this  case. 


m  Fed.  728.) 

HARRISON  et  al.  v.  FARMERS'  LOAN  &  TRUST  CO.  OF  ^BW  YORK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  31,  1890.) 

No.  816. 

1.  Creditors'  Suits— Right  to  Maintain. 

Simple<"oiitract  creditors  cannot  come  into  a  court  of  equity  to  obtain 
a  seizure  of  property  of  tlie  debtor  in  satisfaction  of  tlieir  claims. 

2.  Sam K— Following  State  Practice. 

This  is  so  though  a  statute  of  the  state  may  authorize  such  a  proceeding 
in  a  state  court 

3.  Same — Dismissal  Without  Prejudice. 

When  a  simple-contract  creditor  files  a  creditors*  bill,  the  dismissal 
should  be  without  prejudice, 

4.  Same— Modification  of  Decree  on  Appeal. 

When  a  decree  dismissing  a  bill  absolutely  is  erroneous,  in  that  the  dis- 
missal should  be  without  prejudice,  the  court  will  modify  It  on  appeal, 
though  complainant  does  not  urge  the  error. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Texas. 

J.  E.  Gilbert  and  E.  B.  Perkins,  for  appellants. 
H.  B.  Turner  and  Frederick  Geller,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM,  The  appellants  were  simple-contract  creditors 
of  the  Greenville  Water  &  Electric  Light  Company.  Their  claim 
had  not  been  reduced  to  judgment,  and  they  had  no  express  lien, 
by  mortgage,  trust  deed,  or  otherwise.  It  is  well  settled  by  the 
supreme  court  that  such  creditors  cannot  come  into  a  court  of 
equity  to  obtain  a  seizure  of  the  property  of  a  debtor,  and  its  appli- 
cation to  the  satisfaction  of  their  claims;  and  this,  notwithstanding 
a  statute  of  the  state  may  authorize  such  a  proceeding  in  the 
courts  of  the  state.  HoUins  v.  Iron  Co.,  150  U.  S.  371,  378,  14  Sup. 
Ct.  127;  Scott  V.  Neely,  140  U.  S.  106,  11  Sup.  Ct.  712;  Cates  v. 
Allen,  149  U.  S.  451, 13  Sup.  Ct.  883,  977.  It  follows  that  the  demur- 
rer was  properly  sustained  in  the  circuit  court. 

The  decree  dismissing  the  bill  was  absolute,  and,  although  the 
^appellants  have  not  objected  on  that  account,  it  should  be  modified. 
Liicassagne  v.  Chapuis,  144  U.  S.  119,  126,  12  Sup.  Ct  659.    The 
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decree  of  the  court  below  diBmissing  the  bill  is  so  modified  as  to 
declare  that  it  is  without  prejudice  to  an  action  at  law,  or  to 
the  assertion  by  the  appellants  in  the  suit  by  the  Farmers'  Loan 
&  Trust  Company  v.  The  Greenville  Water  &  Electric  Light  Com 
pany  of  any  equity  they  may  have  under  the  statutes  of  the  state 
of  Texas  providing  for  the  appointment  of  receivers  against  cor- 
porations; and  as  so  modified  the  decree  is  affirmed. 


m  Fed.  732.) 

MONONGAHELA  COAL  CO.  v.  FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  28,  1880.) 

No.  817. 

Indemnity— Breach  op  Suretyship  Bond— Evidence. 

Under  a  bond  for  Indemnity  given  on  behalf  of  an  employ^  appointed  a» 
agent  for  the  sale  of  merchandise  on  commission,  which  by  its  terms  de- 
clares that  its  true  intent  and  meaning  are  that  che  surety  "shall  be  respon- 
sible for  moneys,  securities,  or  property  diverted  from  the  employer  through 
fraud  or  dishonesty  on  the  part  of  the  employ^/'  proof  that  on  a  settle- 
ment of  accounts  between  them  there  was  an  indebtedness  from  the  em- 
ploy6  to  the  employer  Is  not  of  itself  sufficient  to  authorize  a  recovery  by 
the  employer  against  the  surety,  as  such  indebtedness  may  have  been  au- 
thorized by  agreement  between  the  employer  and  employ^,  or  hy  their 
course  of  dealing,  and  may  have  been  Incurred  without  any  fraud  or  dis- 
honesty on  the  part  of  the  employ6. 

In  Error  to  the  Circuit  Court  of  the  United  States  f<Mr  the  Eastem 
District  of  Louisiana. 

This  is  an  action  brought  by  the  plaintiff  in  error  against  the  J.  B.  Donnally 
Company,  Limited,  and  the  defendant  in  error,  on  a  bond  of  insurance  or  in- 
demnity. The  said  plaintiff  in  error  had  Judgment  against  the  J.  B.  Donnally 
Company,  Limited,  for  $0,6^4.15;  but  the  circuit  court  dhrected  a  verdict  for 
the  defendant  in  error,  and  Judgment  was  rendered  in  its  favor.  Whether  or 
not  the  court  erred  in  directing  a  verdict  for  the  Fidelity  &  Deposit  Company 
of  Maryland  is  the  question  for  consideration  here. 

The  petition,  leaving  out  formal  parts,  is  as  follows: 

"First.  That  on  the  10th  day  of  March,  1896,  it  entered  into  a  contract  of 
agency  with  said  defendant  [the  J.  B.  Donnally  Company,  Limited]  to  sell  Pitts- 
burg coal  of  plaintiff  in  the  state  of  Louisiana  upon  the  terms,  under  the  condi- 
tions, and  for  the  commissions  set  forth  in  the  agreement  thereof,  made  part 
hereof;  same  exi)iring  on  the  Slst  of  Deceml>er,  18i)(».  Second.  That  said  con- 
tract was  in  writing,  renewed  for  one  year  to  the  31st  day  of  December,  1S97. 
as  per  renewal  thereof  annexed  hereto  as  part  hereof.  Third.  That,  during  the 
course  of  the  business  relations  so  existing  between  petitioner  and  said  defend- 
ant,  certain  lots  of  coal  were  sold  by  said  defendant,  the  proceeds  thereof  col- 
lected for  account  of  petitioner  by  said  defendant,  and  not  paid  over,  and  same 
amount  to  the  sum  of  six  thousand  six  hundred  thirty-foiw  and  i»/i««  dol- 
lars, with  six  per  cent  per  annum  interest  from  the  1st  October,  1S97,  as 
will  more  fully  appear  by  the  statements  annexed  as  part  hereof.  Petitkmer 
further  represents  that  demand  has  been  made  upon  said  defendant  for  the 
payment  of  said  sum  aforesaid,  without  avail.  Your  petitioner  further  rep- 
resents that  the  Fidelity  &  Deposit  Company  of  Maryland,  a  corporation 
created  under  and  by  virtue  of  the  laws  of  the  state  of  Maryland,  and  a 
citizen  of  said  state,  domiciled  at  Baltimore,  Maryland,  and  having  a  legal 
representative  and  doing  business  in  this  district,  did,  by  its  bond  Na  30,901^ 
in  consideration  of  the  premium  therein  expressed  and  paid,  bind  and  obU- 
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gate  itself  onto  your  petitioner,  in  the  sum  of  ten  thousand  dollars,  that  it 
would  save,  defend,  and  keep  harmless  your  petitioner  from  and  against  all 
loss  and  damage  whatsoever,  of  any  nature  or  kind,  and  from  all  other  legal 
costs  and  expenses,  direct  or  Indirect,  incidental  thereto,  which  petitioner  shall 
or  may  at  any  time  sustain  or  be  put  to  in  the  premises,  and  against  all  and  any 
pecuniary  loss  sustained  by  petitioner  of  moneys  belonging  to  petitioner,  in  the 
possession  or  custody  of  the  said  J.  B.  DonnaUy  Company,  Limited,  of  New 
Orleans,  or  for  the  possession  of  which  It  is  responsible,  under  their  contract  of 
agency  and  renewal  hereinbefore  set  forth,  which  said  bond  is  signed  on  the 
20th  of  March,  1896,  for  a  period  of  time  of  one  year  expiring  the  20ch  March, 
1897,  and  which  bond  was  continued  in  full  force  and  effect  thereafter,  for  due 
consideration  paid,  for  one  year,  to  the  20th  March,  1898,  all  of  which  will  more 
fully  and  at  large  appear  by  reference  to  said  bond  and  said  continuation  cer- 
tificate, hereto  annexed  and  made  part  hereof.  Petitioner  further  represents 
that  the  amount  so  due  and  owing  as  aforesaid  by  the  said  J.  B.  Donually  Com- 
pany, Limited,  is  a  loss  sustained  under  and  by  virtue  of  the  terms  and  provi- 
sions of  the  bond,  and  the  continuation  thereof  aforesaid,  and  has  been  duly 
demanded  of  the  said  Fidelity  &  Deposit  Company  of  Maryland,  which  company 
has  heretofore  declined  payment  thereof." 

The  defendant's  answer  was  a  general  denial,  and  an  averment  that  it  was 
not  liable  on  the  bond,  except  for  pecuniary  loss  caused  by  the  larceny  or  em- 
bezzlement of  the  employ^,  the  J.  B.  Donnally  Company,  Limited;  that  the 
respondent  was  discharged  from  liability  on  the  bond  by  reason  of  a  false  cer- 
tificate given  by  the  plaintiff  that  it  had  examined  the  books  of  the  employ^, 
and  found  them  correct,  etc. 

The  bond  sued  on  is  as  follows: 

"Whereas,  the  J.  B.  Donually  Company,  Limited,  New  Orleans,  Louisiana, 
hereinafter  called  the  'employ^,*  has  been  appointed  to  the  position  of  agents  in 
the  service  of  the  Monongahela  Coal  Company,  Pittsburg.  Pennsylvania,  here- 
inafter called  the  'employer,'  and  has  been  required  to  furnish  a  bond  for  his 
honesty  in  the  performance  of  his  duties  in  said  position;  and  whereas,  the  em- 
ployer has  delivered  to  the  Fidelity  and  Deposit  Company  of  Maryland,  a  cor- 
poration of  the  state  of  Maryland,  hereinafter  called  the  'company,'  certain 
statements  and  declarations  relative  to  the  duties  and  accounts  of  the  employ^, 
the  manner  of  conducting  the  business  of  the  employer,  and  other  matters, 
which,  together  with  any  statements  or  declarations  hereafter  required  by  or 
lodged  with  the  company,  do  and  shall  constitute  an  essential  part  and  form  the 
basis  of  this  contract:  Now,  therefore,  in  consideration  of  the  sum  of  seventy- 
five  and  oo/ioo  dollars  paid  as  a  premium  for  the  period  from  March  twentieth, 
1896,  to  March  twentieth,  1897,  at  12  o'clock  noon,  and  upon  the  faith  of  the 
said  statements  and  declarations  as  aforesaid  by  the  employer,  it  is  hereby 
agreed  and  declared  that,  subject  to  the  provisions  and  conditions  herein  con- 
talned,  which  shall  be  conditions  precedent  to  the  right  on  the  part  of  the  em- 
ployer to  recover  under  this  bond,  the  company  shall  at  the  expiration  of  three 
months  next  after  proof  of  a  loss,  as  hereinafter  mentioned,  has  been  given  to 
the  company,  make  good  and  reimburse  to  the  employer  to  the  extent  of  the 
sum  of  ten  thousand  dollars,  and  no  further,  all  and  any  pecuniary  loss  sus- 
tained by  the  employer  of  moneys,  securities,  or  other  personal  property  belong- 
ing to  the  employer  in  the  possession  or  custody  of  the  employ^,  or  for  the  pos- 
session of  which  he  is  responsible,  directly  occasioned  by  larceny  or  embezzle- 
ment on  the  part  of  the  employ^  In  connection  with  the  duties  of  the  office  or 
position  In  the  service  of  the  employ^  hereinbefore  referred  to,  as  the  same  have 
been  stated  in  writing  by  the  employer  to  the  company,  and  occurring  during 
the  continuance  of  this  bond,  and  discovered  during  said  continuance,  or  within 
six  months  thereafter,  or  within  six  months  from  the  death  or  dismissal  or 
retirement  of  the  employ^  from  the  service  of  the  employer  within  the  period 
of  this  bond,  whichever  of  these  events  shall  first  happen:  provided,  always, 
that  said  company  shall  not  be  liable  by  virtue  of  this  bond  for  any  mere  error 
of  judgment  or  injudicious  exercise  of  discretion  on  the  part  of  said  employ6  in 
and  about  all  or  any  matters  wherein  he  shall  have  been  vested  with  discretion 
either  by  instruction  or  rules  and  regulations  of  the  said  employer.  And  It  Is 
expressly  understood  and  agreed  that  the  said  company  shall  in  no  way  be  held 
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liable  hereunder  to  make  good  any  loss  that  may  accrue  to  the  said  employer  by 
reason  of  any  act  or  thing  done  or  left  undone  by  the  said  employ^  in  obedi- 
ence to  or  in  pursuance  of  any  direction,  instruction,  or  authorization  conveyed 
to  and  received  by  him  from  said  employer,  or  its  duly-authorized  officer  In  its 
behalf;  and  it  is  expressly  understood  and  agreed  that  the  said  company  shall 
in  no  way  be  held  liable  hereunder  to  make  good  any  loss  by  fire,  robt)ery,  th^ft, 
or  otherwise  that  said  employer  may  sustain,  except  by  the  direct  act  or  con- 
nivance of  the  said  employ^.  The  following  provisions  also  aie  to  be  observed 
and  binding  as  a  part  of  this  bond:  That  the  company  shall  be  notified  in  writ- 
ing, addressed  to  the  president  of  the  company,  at  its  oftice,  in  the  city  of  Bal- 
timore, state  of  Maryland,  of  any  acts  of  omission  or  of  commission  on  the  part 
of  the  employ^  which  may  involve  a  loss  for  which  the  company  is  responsible 
hereunder,  immediately  after  the  occurrence  of  such  act  shall  come  to  the  knowl- 
edge of  the  employer.  That  any  claim  made  in  respect  of  this  bond  shall  be  In 
writing,  addressed  to  the  president  of  the  company  as  aforesaid,  immediately 
after  the  discovery  of  any  loss  for  which  the  company  is  responsible  herennder, 
and  within  six  months  after  the  expiration  or  cancellation  of  this  bond  as  afore- 
said. And  upon  the  making  of  such  claim  this  bond  shall  wholly  cease  and 
determine,  as  regards  any  liability  for  any  act  or  omission  of  the  employer  cooei- 
mitted  subsequent  to  the  making  of  such  claim,  and  it  shall  be  surrendered  to 
the  company  on  payment  of  such  claim.  That  if  the  employer  shall  at  any  time 
hold,  concurrently  with  this  bond,  any  other  bond  or  guaranty  of  surety  tram 
or  on  behalf  of  the  employ^,  the  employer  shall  be  entitled,  in  the  event  at 
loss  by  default  of  the  employ^,  to  claim  hereunder  only  such  proportion  of  tlie 
loss  as  the  amount  covered  by  this  bond  bears  to  the  whole  amount  of  security 
carried,  whether  valid  or  not.  That  if  the  company  shall  so  elect,  this  bood 
may  be  canceled  at  any  time  by  giving  one  month*s  notice  to  the  employer,  and 
refunding  the  premium  paid,  less  a  pro  rata  part  thereof  for  the  time  said  bond 
shall  have  been  In  force,  remaining  liable  for  all  or  any  default  covered  by  this 
bond  which  may  have  been  conmiitted  by  the  said  employ^  up  to  the  date  of 
such  determination,  and  discovered  and  notified  to  the  x?ompany  within  the 
limit  of  time  hereinbefore  provided  for.  That  the  employer  shall,  if  required 
by  the  company,  and  as  soon  thereafter  as  it  can  reasonably  be  done,  give  all 
such  aid  and  information  as  may  be  in  its  power,  at  the  cost  and  expense  of 
the  company,  for  the  purpose  of  prosecuting  and  bringing  the  said  employ^  to 
justice,  or  for  aiding  the  company  In  suing  for  and  making  effort  to  obtain 
reimbursement  from  the  employ^,  or  his  estate,  of  moneys  which  the  company 
shall  have  paid  or  become  liable  to  pay  by  virtue  of  this  bond.  That  the  com- 
pany shall  not  be  liable  under  this  bond  for  the  amount  of  any  balance  that 
may  be  found  due  the  employer  from  the  employ^,  and  which  may  have  accrued 
prior  to  the  date  hereof,  and  which  may  be  discovered  within  the  period  here- 
of; it  being  the  true  intent  and  meaning  of  this  bond  that  the  company  shall 
be  responsible  aforesaid  for  moneys,  securities,  or  property  diverted  from  the 
employer  through  fraud  or  dishonesty  on  the  part  of  the  employe  within  the 
period  specified  in  this  bond.  That  this  bond  wUl  become  void  as  to  any  daim 
for  which  the  company  is  responsible  hereunder  to  the  employer,  if  the  employer 
shall  fail  to  notify  the  company  of  the  occurrence  of  such  act  Immediately 
after  it  shall  have  come  to  the  knowledge  of  the  employer.  And  If,  without 
previous  notice  to  and  consent  of  the  company  thereto,  the  employer  has  in- 
trusted or  shall  intnist  the  employ^  with  moneys,  securities,  or  other  personal 
property,  after  having  discovered  any  act  of  dishonesty,  or  condones  any  act  for 
which  tlie  company  may  be  liable  hereunder,  or  makes  any  settlemrnt  with  the 
employ^  for  any  loss  hereunder,  this  bond  shall  be  null  and  voiti  and  any 
willful  misstatement  or  suppression  of  facts  In  any  claim  made  hereunder  ren- 
ders this  bond  void  from  the  beginning.  That  no  suit  or  action  of  any  kind 
against  the  company  for  the  recovery  of  any  claim  upon,  under,  or  by  virtue 
of  this  bond  shall  be  sustainable  in  any  court  of  law  or  equity  unless  rach  suit 
or  action  shall  be  commenced,  and  the  process  served  on  the  company,  within 
the  term  of  twelve  months  (365  days)  next  after  the  presentation  of  such  daim: 
and.  In  case  any  suit  or  action  shall  be  commenced  against  the  company  after 
the  expiration  of  the  said  period  of  twelve  months,  the  lapse  of  time  shall  be 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim  thereby  so  at- 
tempted to  be  enforced.    That  the  company,  upon  the  execution  of  this  bond. 
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shall  not  thereafter  be  responsible  to  the  employer  under  &Aj  bond  previonsly 
tesoed  to  the  employer  on  behalf  of  said  employ^,  and,  upon  the  issuance  of  any 
bond  subsequent  hereto  upon  said  employ^  in  favor  of  said  employer,  all  re- 
Q)onsibility  hereunder  shall  cease  and  determine,  it  being  mutually  understood - 
that  it  is  the  Intention  of  this  provision  that  but  one  (the  last)  bond  shall  be  in 
force  at  one  time,  unless  otherwise  stipulated  between  the  employer  and  the 
company.  That  no  one  of  the  above  conditions,  or  the  provisions  contained  in 
this  bond,  shall  be  deemed  to  have  been  waived  by  or  on  behalf  of  said  com- 
pany unless  the  waiver  be  clearly  expressed  in  writing,  over  the  signature  of 
its  president  and  secretary,  and  its  seal  thereto  attlxed.  And  the  said  employ^ 
doth  hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant  and: 
agree  to  and  with  the  said  company  that  he  will  save,  defend,  and  keep  harm- 
less the  said  company  from  and  iTgainst  all  loss  and  damage,  of  whatever 
nature  or  kind,  and  from  all  legal  and  other  costs  and  expenses,  direct  or  inci- 
dental, which  the  said  company  shall  or  may  at  any  time  sustain  or  be  put  tO' 
(whether  before  or  after  any  legal  proceedings  by  or  against  it  to  recover  under 
this  bond,  and  without  notice  to  him  thereof),  or  for  or  by  reason  or  in  conse- 
quence of  the  company  having  entered  into  the  present  bond.  In  witness  where- 
of, the  said  J.  B.  Donnally  Company,  Limited  (the  said  employ^),  has  hereunto' 
set  his  hand  and  seal,  and  the  said  company  has  caused  this  bond  to  be  signed 
by  its  president  and  its  acting  secretary,  and  its  seal  to  be  hereunto  afilxed,  this 
twentieth  day  of  March,  one  thousand  eight  hundred  and  ninety-six. 
''Signed,  sealed,  and  delivered  by  the  said  employ^  in  the  presence  of 

**J.  B.  Donnally  Co.,  Ltd. 
"[Signed]  J.  B.  Donnally,  President.    [Seal.] 

"Employ^. 
••[Signed]     P.  W.  I>yer.     [Signed]     Edwhi  Warlield,  President 
"[Signed]  Tho.  L.  Berry,  Acthig  Secretary.    [Seal.]" 

The  depositions  of  O'Neill  and  Theis,  oflBcers  of  the  plaintiff  company,  showed 
that  there  was  found  due  from  the  employ^  to  the  plaint^I  in  error  the  sum  of 
$6,634.15  on  settlement  of  accounts.  The  bond  sued  on  was  renewed,  as 
averred  in  the  petition,  on  the  1st  day  of  May,  1897;  the  renewal  to  begin- 
March  20,  1897,  at  the  expiration  of  the  bond  as  first  given,  and  to  continue  till 
March  20,  1898.  O'Neill  and  Theis  admitted  that  before  this  renewal  was 
granted  they  gave  the  defendant  in  error  a  certificate  in  substance  as  follows: 

•To  the  Fidelity  and  Deposit  Company  of  Maryland:  This  is  to  certify  that 
on  the  17th  day  of  March,  1897,  the  books  and  accounts  of  the  J.  B.  Donnally 
Co.,  Limited,  in  our  employ  as  agents,  were  examined  by  us,  and  we  found  them 
correct  in  every  respect,  and  all  moneys  handled  by  him  accounted  for.  He  has 
performed  his  duties  in  an  acceptable  and  satisfactory  manner,  and  we  know 
of  no  reason  why  the  guaranty  bond  should  fkot  be  continued.  His  salary  ia- 
now  commissions,  and  he  is  employed  as  agents. 

"Dated  at  Pittsburg,  Pa. 

"[Signature]  Monongahela  Coal  Company, 

••Wm.  W.  O'Neill,  Prest. 

••April  20th,  1897.- 

They  both  testified  that  the  books  had  not  really  been  examined  as  stated  in« 
the  certificate.    Other  facts  are  stated  In  the  proper  connection  in  the  opinion. 

The  court,  on  request,  instructed  the  jury  to  find  for  the  defendant  the  Fidel- 
ity iS:  Deposit  Company  of  Maryland.    The  court  said: 

•"The  certificate  must  be  taken  as  true,  so  far  as  this  surety  company  has  ai 
right  to  take  it,  as  to  them,  whether  as  a  matter  of  fact  it  was  false  to  O'Neill 
or  not.  There  was  nothing  done  by  the  surety  company  to  mislead  O'Neill 
into  giving- this  certificate.  The  inclosing  the  blank  was  a  mere  form,  but  it 
was  essential  that  he  should  give  the  certificate,  if  he  expected  the  renewal  of 
the  contract  of  indemnity.  Therefore  he  chose  to  give  it.  It  may  have  been^ 
false  that  they  never  examined  the  books,  but  the  indemnity  company  had  a 
right  to  take  the  fact  stated  as  true;  and  the  suggestion  that  it  was  a  trick  of 
the  indemnity  company  does  not  count  for  anything,  unless  it  be  shown  that 
O'Neill  was  misled  into  a  condition  of  things,  which  does  not  appear  by  the 
testimony.    It  was  a  voluntary  contribution  of  O^NeilTsw    He  could  have  d^ 
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ollned  to  send  it,  or  that  he  would  not  send  it,  because  he  had  not  examined  the 
books;  but,  when  he  did  say  tliat  he  examined  the  books  and  found  them  cor- 
rect, the  indenmity  company  liad  a  right  to  take  that  fact  to  be  tme,  and  did 
take  it  for  true,  and  acted  upon  it.  Unquestionably,  as  between  these  con- 
tracting parties,  O'Neill  is  estopped  from  denying  that  certificate,  in  law.  He 
cannot  be  heard  to  deny  it  to  screen  himself  from  it,  in  law,  as  between  the  two 
contracting  parties.  Of  course,  that  would  cover  all  antecedent  matters.  But. 
further,  the  inducement  to  the  surety  company  to  enter  into  the  second  contract 
was  a  false  inducement.  That  inducement  was  in  the  statement  of  0*NeUl  that 
he  had  examined  the  books  and  found  them  correct  I  think  there  must  be  a 
verdict  for  the  indemnity  company." 

Verdict  and  Judgment  were  rendered  for  the  defendant  the  Fidelity  &  De- 
posit Company  of  Maryland.  The  plaintiflT  in  error  assigns  as  error  the  Instruc- 
tions of  the  court. 

W.  S.  Benedict,  for  plaintiff  in  error. 

Harry  H.  Hall  and  P.  M.  Milner,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

The  bond  sued  on  is  one  of  indemnity,  but  it  is  a  contract  imposing 
different  obligations  on  the  several  markers.  The  plaintiff  in  error 
is  called  in  the  bond  the  "employer,"  the  defendant  in  error  the  "com- 
pany," and  the  J.  B.  Donnally  Company,  Limited,  the  "employ^.'* 
These  terms  will  be  used  for  brevity.  The  contract  first  recites  that 
the  employ^  "has  been  required  to  furnish  a  bond  for  his  honesty  in 
the  performance  ot  his  duties  in  said  position"  (meaning  as  agent 
for  the  employer).  After  reciting  the  consideration,  and  making 
other  recitals  not  material  here,  the  agreement  is  that  "the  company 
shall  ♦  ♦  ♦  make  good  and  reimburse  to  the  employer,  to  the 
extent  of  the  sum  of  ten  thousand  dollars,  *  *  *  all  and  any 
pecuniary  loss  sustained  by  the  employer,  of  moneys,  securities,  or 
other  personal  property,  belonging  to  the  employer  in  the  possession 
or  custody  of  tiie  employ^,  or  for  the  possession  of  which  he  is  re- 
sponsible, directly  occasioned  by  larceny  or  embezzlement  on  the 
part  of  the  employ^  in  connection  with  the  duties  of  the  office  or  po- 
sition. *  *  •"  The  employer,  if  required  by  the  company,  is  to 
give  aid  and  information  "for  the  purpose  of  prosecuting  and  bringing 
the  said  employ^  to  justice.  *  *  *"  It  is  declared  by  its  terms 
that  the  "true  intent  and  meaning"  of  the  bond  are  "that  the  company 
ahall  be  responsible  ♦  ♦  ♦  for  moneys,  securities,  or  property 
diverted  from,  the  employer  through  fraud  or  dishonesty  on  the  pai^t 
of  the  employ^.  *  *  *"  These  provisions  all  relate  to  the  obliga- 
tions of  the  company.  From  them  it  appears  that  the  liability  of  the 
company  is  restricted  to  claims  based  upon  the  larceny,  embezzle- 
ment, or  at  least  the  dishonesty,  of  the  employ^  The  obligation  of 
the  company  does  not  cover  every  liability  or  claim  which  might 
accrue  in  favor  of  the  employer  and  against  the  employ^.  A  loss 
by  carelessness  or  inattention  to  business  might  be  the  foundation 
of  a  just  claim  against  the  employ^  by  the  employer,  which  would 
impose  no  liability  on  the  company  by  the  terms  of  its  obligations  in 
the  bond.  If,  with  the  consent  of  the  employer,  expressed  or  implied 
from  the  course  of  dealings  between  it  and  the  employ^  the  latter 
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used  or  retained  moneys,  charging  itself  with  them,  it  would  be  no 
obligation  covered  by  the  insurance  or  indemnity  of  the  company. 
It  follows,  therefore,  that  the  fact  that  the  account  between  the  em- 
ployer and  the  employ^  shows  an  indebtedness  from  the  latter  to  the 
former  is  not  sufficient  of  itself  to  support  a  claim  on  the  bond 
against  the  company.  To  recover  in  an  action  on  a  bond,  defense 
being  made,  there  must  be  an  allegation  of  a  breach  of  it,  sustained 
by  evidence.  There  is  neither  allegation  nor  proof  that  the  employ^ 
has,  through  fraud  or  dishonesty,  diverted  from  the  employer  money.s, 
securities,  or  other  property,*  nor  that  it  has  committed  larceny  or 
embezzlement  of  such  property.  O'Neill  and  Theis,  the  only  wit- 
nesses, testify  that  the  course  of  business  between  the  employer  and 
employ^  was  for  the  latter  to  transmit  the  notes  of  the  purchasers 
for  coal  sold  on  credit,  and  subsequently  out  of  cash  sales  to  retain 
commissions  on  account  of  the  sales  for  which  the  notes  were  given. 
Such  dealings  made  it  necessary  to  keep  accounts  of  debit  and  credit. 
Fraud  and  dishonesty  are  not  to  be  presumed.  The  law  presumes 
that  every  man  acts  honestly,  till  the  contrary  is  shown.  No  fact 
is  shown  tending  to  prove  that  the  debt  originated  in  the  fraud  or 
diehonefity  of  the  employ^.  As  late  as  the  20th  of  April,  1807. 
O'Neill,  the  president  of  the  employer  company,  furnished  a  certifi- 
cate that  the  employ^  had  performed  its  duties  in  an  acceptable  man- 
ner, "and  that  we  know  of  no  reason  why  the  guaranty  should  not  be 
continued."  The  amount  of  the  debt  of  the  employ^  to  the  employer 
is  ?6,634.15.  Part  of  this  sum  (|1,088.64)  was  collected  in  1896. 
The  remainder  was  collected  in  April  and  June  of  1897.  J.  B.  Don- 
nally,  Sr.,  the  president  of  the  employ^  company,  died  August  29, 
1897.  The  fact  that  on  settlement  the  employ^  owed  the  employer 
was  discovered  November  24,  1897,  nearly  tjiree  months  after  Don- 
nally's  death.  Under  the  circumstances,  the  fact  that  the  employ^, 
on  settlement,  is  found  to  owe  the  employer,  is  not  sufficient  to  show 
that  the  debt  originated  in  fraud  or  dishonesty,  in  embezzlement  or 
larceny. 
It  is  alleged  in  the  petition  that  the  company — 

"Did  bind  and  obUgate  itself  unto  your  petitioner,  in  the  sum  of  ten  thousand 
dollars,  that  it  would  save,  defend*  and  keep  harmless  your  petitioner  from  and 
against  all  loss  and  damage  whatsoever,  of  any  nature  or  kind,  and  from  all 
other  legal  costs  and  expenses,  direct  or  indirect,  Incidental  thereto,  which 
petitioner  shaU  or  may  at  any  thne  sustain." 

The  bond  sued  on  does  not  contain  this  or  any  similar  obligation 
on  the  part  of  the  company  to  the  employer.  Such  language,  in  sub- 
stance, is  in  the  latter  part  thereof,  but  it  is  the  obligation  of  the  em- 
ploy^ (the  J.  B.  Donnally  Company,  Limited)  to  the  company  (the 
Fidelity  &  Deposit  Company  of  Maryland).  That  part  of  the  bond  is 
as  follows: 

"And  the  said  employ^  doth  hereby  ♦  •  ♦  agree  that  he  will  save,  de- 
fend, and  keep  harmless  the  said  company  from  and  against  all  loss  and  dam- 
age of  whatever  nature  and  kind,  and  from  all  legal  and  other  costs  and  ex- 
penses, direct  or  incidental.    ♦    ♦    ♦" 

This  part  of  the  bond  is  the  agreement  of  the  employ^  to  reimburse 
the  company  if  it  has  to  pay  anything  to  the  employer  by  reason  of 
36  C.C.A.-29 
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the  contract.     It  contains  no  each  obligation  of  the  company  to  the 
employe. 

There  was  no  evidence,  in  our  opinion,  before  the  jory,  to  smrtain 
the  allegations  of  the  petition,  or  to  justify  a  recovery  in  the  case.  It 
was  proper  to  direct  a  verdict  for  the  Fidelity  &  Deposit  (Company  of 
Maryland.     The  judgment  of  the  circuit  court  is  affirmed. 


(94  Fe<i  745.) 

CLUNB  V.  RISTINB. 
(Circuit  Court  of  Appeals,  Elgbtli  Circuit    Ifay  1, 1899.) 
No.  1,032. 

1.  Railroads— Obstruction  on  Track— Nboliobncs. 

A  rock  weighing  some  200  tons,  which  was  embedded  In  the  face  of  the 
slope  of  a  railroad  cat  along  the  side  of  a  mountain,  slid  from  its  place, 
in  the  night,  upon  the  track,  and  an  engine  attached  to  a  train,  coming 
in  collision  with  it,  was  wrecked,  and  the  engineer  killed.  The  cut  was 
through  a  formation  known  as  "slide,"  consisting  of  loose  boulders  em- 
bedded In  clay  or  gravel  and  the  sloi)e  stood  at  an  angle  of  about  45 
degrees.  The  road  had  been  built  about  eight  years,  during  which  time 
no  change  had  been  made  In  the  slope,  and  the  only  inspections  had  been 
made  by  observations  from  passing  trains  or  hand  cars.  The  bank  was 
regarded  as  safe  by  the  company's  engineers.  There  had  been  no  recent 
rains,  and  no  night  patrol  of  the  cut  was  being  made  at  the  time.  Held, 
in  an  action  against  the  railroad  company  to  recover  for  the  death  of  the 
engineer,  that  such  facts  did  not  warrant  a  peremptory  instruction  for 
the  defendant,  but  that  the  question  whether  it  had  exercised  ordinary 
care  to  construct  and  maintain  its  track  in  a  reasonably  safe  condition 
was  one  for  the  jury.^ 

2.  Damages— AcTFON  for  Wronopul  Death— Evidknck  in  MmoATiON. 

In  an  action  for  wrongful  death  the  defendant  is  not  entitled  to  prove 
in  mitigation  of  damages  that  plaintiff  has  received  insurance  on  the  life 
of  the  deceased  from  a  collateral  source  wholly  independent  of  defendant 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Edmund  F.  Richardson  (Thomas  M.  PatterscHi  and  Horace  N. 
Hawkins,  on  the  brief),  for  plaintiff  in  error. 

Henry  T.  Rogers  (Lucius  M.  Cuthbert,  Daniel  B.  Ellis,  and  Greorge 
C.  Preston,  on  the  brief),  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Qrcuit  Judges. 

THAYER,  Circuit  Judge.  This  record  presents  the  general  ques- 
tion whether  a  peremptory  instruction  to  return  a  verdict  in  'favor  of 
Greorge  W.  Ristine,  receiver  of  the  Colorado  Midland  Railroad  C<Mnpa- 
ny,  the  defendant  in  error  and  the  defendant  below,  was  iwroperly  giv- 
en. At  the  conclusion  of  the  plaintiff's  testimony  the  facts  which  had 
then  been  established  were  substantially  as  follows:  On  August  21, 
1894,  J.  B.  Blocker,  who  was  the  son  of  Mary  E.  Clune,  the  plaintiff  in 
error,  and  the  plaintiff  below,wasemployedasa  railroad  engineer,  and 


Digiti 


zed  by  Google 


CLUNE    V.    RISTINE.  451 

was  engaged  in  running  freight  trains  over  the  railroad  of  the  Colo- 
rado Midland  Railroad  (5)mpany,  between  Colorado  City  and  Leadville, 
Colo.  On  the  night  of  that  day,  as  he  was  running  his  train  through 
Eleven  Mile  cafion,  which  is  some  distance  west  of  Florence,  Colo.,  and 
had  proceeded  up  the  cafion  about  eight  miles,  his  engine  came  in  con- 
tact with  a  large  rock  that  had  slid  down  upon  the  track  from  the 
slope  on  the  south  side  of  the  track  in  which  it  had  been  embedded,  the 
result  being  that  the  engine  was  overturned,  and  the  plaintiff's  son 
was  instantly  killed.  The  rock  in  question  was  a  granite  boulder  from 
22  to  25  feet  long,  and  was  found  to  be  from  5  to  6  feet  high,  when  it 
landed  upon  the  track,  and  weighed  many  tons.  The  mountain  on 
the  south  side  of  the  track  abreast  of  where  the  accident  occurred 
rose  at  a  sharp  angle  to  the  height  of  about  one  thousand  feet,  and  the 
foot  of  the  mountain  had  been  scored  away  so  as  to  form  a  berm,  or 
shoulder,  on  which  to  lay  the  track.  The  river  or  stream  which  flowed 
through  the  cafion  was  on  the  north  side  of  the  track,  and  immediately 
adjacent  thereto.  The  grading  that  had  been  done  at  the  foot  of  the 
mountain  on  the  south  side  of  the  stream  to  form  the  roadbed  was 
through  a  formation  known  as  "slide"  or  "wash,"  and  consisted  of 
boulders  of  various  kinds  embedded  in  clay  or  gravel.  The  rock  which 
occasioned  the  accident  slid  out  of  the  slope  at  the  south  side  of  the 
track,  which  had  been  made  when  the  grading  was  done.  This  slope 
lay  at  an  angle  of  about  45  degrees.  The  bottom  of  the  rock  as  it 
lay  in  the  slope  before  it  moved  was  from  20  to  30  feet  from  the  track, 
according  to  the  testimony  of  the  plaintiff's  witnesses,  and  at  a  height 
vertically  of  about  6  or  7  feet  above  the  track.  In  its  descent  it 
pushed  out  of  place  the  track,  which  was  there  laid  on  a  fill.  It  had 
rained  a  very  little  on  the  night  of  the  accident  as  the  train  left  Flor- 
ence, but  there  had  been  no  unusual  stoim  or  flood  or  seismic  disturb- 
ance of  any  kind,  either  that  night  or  for  some  time  previously.  The 
night  of  the  accident  was  not  unusually  dark.  The  moon  appears  to 
have  shone  at  intervals,  but  at  the  place  where  the  accident  occurred 
the  track  lay  in  the  shadow  of  the  mountain,  which  made  it  difficult  to 
see.  The  headlight  of  the  engine,  fqr  some  reason,  had  not  burned  very . 
brilliantly  on  the  night  of  the  accident.  The  deceased  was  at  his  post 
when  the  accident  occurred,  and  saw  the  rock  a  moment  or  so  before 
the  collision,  and  signaled  for  brakes,  but  not  in  time  to  prevent  the 
disaster. 

The  defendant  did  not  demur  to  the  case  which  was  made  by  the 
plaintiff's  testimony,  but  introduced  further  evidence,  which  was  to 
the  following  effect:  The  railroad  in  question  had  been  in  operation 
about  eight  or  nine  years  previous  to  the  accident.  After  the  con- 
tractors who  constructed  the  road  turned  it  over  to  the  Colorado  Mid- 
land Railroad  Company,  that  company  sent  a  gang  of  men  into  Eleven 
Mile  cafion  to  dress  up  the  track  through  the  cafion  and  flatten  the 
slopes.  They  left  the  particular  slope  where  the  accident  occurred  at 
an  angle  of  about  45  degrees,  which  was  deemed  safe.  No  special 
examination  had  ever  been  made  of  the  rock  which  eventually  slid  out 
of  place,  to  ascertain  if  it  was  safe,  except  such  visual  examination  as 
could  be  made  by  an  inspector  or  engineer  traveling  throngh  the 
cafion  on  a  moving  train  or  hand  car.    To  an  inspector  thus  travel- 
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Ing  through  the  cafion  and  viefwmg  the  rock  in  qaestion,  it  extended 
lengthwise  of  the  cut  about  22  feet  and  np  the  dope  about  16  feet  It 
was  nearly  lialf  as  large  as  a  freight  car,  and  the  lower  edge  of  the 
rock  nearest  1o  the  track  seemed  to  have  a  bearing  on. other  broken 
rock.  From  its  bottom  or  lower  edge  the  rock  appears  to  have  formed 
the  face  of  the  slope  to  the  height  of  16  feet,  but  it  jutted  out  therefrom 
a  few  feet.  At  its  lowest  point  it  was  5  or  6  feet  hi^er  than  the 
track,  and  from  10  to  20  feet  distant  therefrom.  Its  weight  was  about 
210  tons,  and  the  soil  in  which  it  was  embedded  was  known  to  be 
"wash"  from  the  mountain.  When  the  rock  slid  out  of  place  on  the 
night  of  the  accident,  it  was  found  to  be  wedge-shaped;  that  is  to 
say,  the  under  side  of  the  rock  upon  which  it  rested  was  not  flat,  but 
inclined  upwards  to  some  extent,  so  that  it  would  more  readily  slide 
out  of  place.  The  chief  engineer  of  the  railroad,  who  had  been  through 
the  cafion  as  often  as  six  times  a  month  for  several  years  prior  to  the 
accident,  and  had  made  a  visual  examination  of  the  road  on  such  oc- 
casions, testified,  in  substance,  that  he  had  seen  nothing  at  the  place 
of  the  accident  which  led  him  to  believe  that  the  rock  in  question  was 
insecure.  Another  witness  testified,  in  substance,  that  it  would  have 
been  impossible  to  tell  whether  the  rock  was  insecure  by  sounding  it 
with  a  hammer,  owing  to  its  great  size,  and  that  its  peculiar  wedge 
shape  was  not  manifest  until  it  had  slid  out  of  place.  The  testimony 
for  the  receiver  further  showed  that  about  August  1,  1894,  he  had 
withdrawn  the  night  track  walkers  from  Eleven  Mile  cafion,  and  that 
from  that  time  forward  until  after  the  accident  occurred,  the  cafion  was 
not  patrolled  but  once  a  day,  and  then  by  daylight.  This  was  because 
the  rainy  season  was  supposed  to  be  over,  and  a  night  patrol  was  not 
"deemed  necessary. 

Upon  this  showing  the  trial  court  directed  a  verdict  for  the  defend- 
ant, holding,  apparently,  that  the  facts  heretofore  recited  could  not 
give  rise  to  any  difference  of  opinion,  and  that  all  reasonable  men 
would,  of  necessity,  agree  that  the  defendant  was  without  fault.  We 
are  not  able  to  concur  in  that  view  of  the  case.  It  is  an  elementary 
rule  that  a  railroad  company  is  under  an  obligation,  both  to  its  em- 
ploy^ and  to  the  travding  public,  to  exercise  ordinary  care  both  in 
the  construction  and  maintenance  of  its  trac^  and  roadbed,  to  the 
•end  that  they  may  be  reasonably  safe  for  the  passage  of  trains;  and 
the  proper  discharge  of  that  obligation  makes  it  the  duty  of  a  rail- 
road company  to  be  observant  of  all  objects  in  close  proximity  to  its 
track,  which  in  the  ordinary  course  of  events  may  impair  its  safety. 
If  rocks  overhang  its  track,  or  loose  rock  is  embedded  in  the  Bl<^)es 
of  cuts  through  which  its  track  runs,  in  such  a  position  that  they  may 
be  displaced  by  the  ordinary  action  of  the  elements,  and  precipitated 
upon  its  track,  it  should  either  remove  them,  or  take  other  adequate 
.  precautions  to  guard  against  the  danger,  and  render  its  track  reasona- 
bly safe.  In  the  case  in  hand  we  are  unable  to  say  that  all  reasonable 
men,  listening  to  the  evidence  which  was  adduced  at  the  trial,  would 
have  concluded  that  the  receiver  had  performed  his  full  duty  with 
respect  to  caring  for  the  safety  of  the  track  intrusted  to  his  charge, 
and  was  not  chargeable  with  any  negligence.  The  rock  which  occa- 
sioned the  accident  was  known  to  be  a  loose  rock.    It  was  also  known 
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to  be  embedded  in  elide  or  wash  on  the  face  of  a  steep  *slope,  and 
that  it  was  of  enormous  weight.  If  it  did  not  rest  upon  a  secure 
foundation,  it  was  certain  to  f^l  sooner  or  later,  and  in  its  descent  wa&' 
sure  to  wreck  the  track,  and  might  occasion  great  loss,  both  of  life  and 
property.  Besides,  the  continuous  action  of  frost  and  floods,  and  the 
vibration  caused  by  moving  trains,  would  have  a  tendency  to  render 
it  more  insecure  each  year  unless  it  rested  upon  a  rock  foundation. 
In  view  of  these  considerations,  and  in  view  of  the  fact  that  the  evi- 
dence showed  that  the  track  through  the  cafion  was  not  patrolled  at 
night,  although  trains  ran  at  night  as  well  as  by  day,  it  is  very  prob- 
able, we  think,  that  many  persona  would  have  reached  the  conclusion 
that  in  the  exercise  of  ordinary  care  the  defendant  should  have  taken 
the  precaution  to  have  ascertained  with  greater  certainty  upon  what 
sort  of  a  foundation  the  rock  rested,  and  should  not  have  trusted  to  a 
visual  examination,  made  hastily  and  at  intervals  from  the  platform  or 
window  of  a  moving  train.  It  is  manifest  from  what  was  discovered 
when  the  rock  slipped  from  its  place  that  the  defendant  would  have 
been  guilty  of  gross  carelessness  if  the  true  nature  of  its  foundation 
had  been  known  prior  to  the  accident,  and  it  had  been  allowed  to* 
remain  in  the  slope  unsupported.  Inasmuch  as  a  demurrer  to  the 
evidence  was  not  interposed  at  the  conclusion  of  the  plaintiff's  evi- 
dence, the'  case  seems  to  have  been  tried  below,  both  by  the  court 
and  counsel,  upon  the  theory  that  the  fall  of  the  rock  from  a  position 
in  dose  proximity  to  the  track,  without  any  inunediate  cause  except 
its  own  weight,  would,  in  itself,  warrant  an  inference  of  negligence. 
The  receiver  accordingly  introduced  testimony,  as  above  stated,  to 
rebut  such  inference,  and  to  show  from  the  appearance  of  the  rock 
while  in  place  that  his  servants  and  agents  had  not  been  guilty  of  any 
negligence.  But  whether  the  testimony  thus  offered  in  behalf  of  the 
receiver  was  entirely  trustworthy,  and  whether,  if  in  all  respects  true, 
it  showed  the  exercise  of  ordinary  care,  and  absolved  the  receiver 
from  all  blame,  were  each  questions  for  the  jury.  In  a  given  case 
it  is  generally  ttie  province  of  the  jury  to  decide,  in  the  light  of  their 
knowledge  and  experience,  whether  ordinary  care  has  been  exercised, 
since  ordinary  care  is  that  degree  of  circumspection  which  persons  of 
average  prudence  and  intelligence  would  usually  exercise  under  like 
circumstances.  In  a  certain  class  of  negligence  cases  the  standard  of 
duty  has  been  so  well  defined  and  established  by  judicial  decisions 
that  a  court  is  entitled  to  declare  that  a  given  act  or  series  of  acts 
do  or  do  not  amount  to  culpable  negligence.  But  we  are  of  opinion 
that  the  case  at  bar  does  not  fall  within  the  latter  class  of  cases,  and 
that  it  was  the  province  of  the  jury  to  decide  the  questions  above  indi- 
cated. 

On  the  trial  of  the  case  the  plaintiff  seems  to  have  claimed  that  on 
the  night  of  the  accident  there  was  some  defect  in  the  headlight  of 
the  locomotive,  or  in  the  oil  which  was  being  used,  by  reason  of 
which  fact  it  did  not  give  the  usual  amount  of  light,  and  in  that  way 
contributed  to  some  extent  to  the  accident.  But,  as  that  branch  of  the 
case  was  not  discussed  on  the  oral  argument,  and  as  the  assignments 
of  error  predicated  thereon  were  practically  abandoned,  we  do  not 
consider  it  necessary  to  notice  them,  and  shail  refrain  from  doing  so. 
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In  the  bourse  of  the  trial  the  court  permitted  the  defendant  to 
prove,  by  way  of  mitigating  the  damages  which  the  plaintiff  might 
recover,  tliat  she  had  collected  from  an  insurance  company,  after  the 
death  of  her  son,  the  sum  of  about  |2,000,  and  for  that  reason  was 
not  entitled  to  recover  to  the  full  extent  of  her  loss.  An  exception 
was  taken  to  the  admission  of  such  evidence.  We  think  that  the  tes- 
timony should  have  been  excluded,  and  that  the  objection  thereto  was 
well  taken.  When  an  action  is  brought  against  a  wrongdoer,  he  is 
not  entitled  to  have  the  damages  consequent  upon  the  conamission  of 
his  wrongful  act  reduced  by  proving  that  the  plaintiff  has  received 
compensation  for  the  loss  from  a  collateral  source  wholly  independent 
of  himself.  This  doctrine  is  well  established  by  the  authorities,  and 
is  applicable  to  the  case  in  hand.  Suth.  Dam.  (2d  Ed.)  §  158,  and 
cases  there  cited.  On  the  second  trial  the  evidence  complained  of 
should  be  excluded.  The  judgment  below  is  accordingly  reversed, 
and  the  case  is  remanded  for  a  new  trial. 

SANBORN,  Circuit  Judge  (dissenting).  I  am  onable  to  resist  the 
conclusion  that  there  is  no  evidence  in  this  case  of  any  n^ligence  on 
the  part  of  the  receiver.  The  test  of  absence  of  ordinary  care  here  is: 
Would  a  man  of  usual  prudence  and  sagacity  have  anticipated,  and 
have  taken  steps  to  guard  against,  the  fall  of  this  rock,  under  all  the 
circumstances  of  this  case?  The  rock  which  slid  upon  the  track  was 
half  as  large  as  a  car..  It  was  so  embedded  in  the  side  of  the  mountain 
that  it  was  \i8ible  only  to  the  extent  of  18  inches.  No  ordinary  in- 
spection or  test  by  the  use  of  hammer  or  bar  could  determine  that  it 
would  ever  fall.  The  railroad  had  been  constructed  eight  years  before 
this  accident  occurred,  and  no  cutting  or  grading  or  change  in  the  fac*» 
of  the  mountain  about  the  rock  had  been  made  during  all  this  time.  No 
flood,  storm,  or  other  disturbance  of  the  earth  or  of  the  elements  oc- 
curred shortly  before  its  fall,  which  might  have  caused  it.  A  state  of 
things  once  proved  to  exist  is  presumed  to  continue  When  the  facr* 
of  a  mountain  is  changed  by  grading,  cutting,  or  filling,  a  duty  of  watch 
fulness  and  care  is  imposed  during  the  first  few  months  thereafter  in 
order  to  guard  against  the  natural  effects  of  such  acts.  But  the  longer 
a  rock  or  a  mountain  side  remains  in  the  same  position  and  condition, 
the  less  becomes  the  need,  and  hence  the  duty,  of  watchfulness,  until 
finally  the  probability  that  they  will  not  move  or  change  in  the  absence 
of  some  warning,  and  of  some  active  and  apparent  cause,  becomes 
conclusive.  This  rock  had  remained  embedded  in  the  mountain  side 
unmoved  through  the  storms  and  changing  seasons  of  eight  years 
after  the  railroad  was  built  and  the  grading  done  about  it,  and  I  have 
been  forced  to  the  same  conclusion  as  the  trial  judge  that  a  man  of 
ordinary  prudence  would  not  have  anticipated  that  it  would  fall  with- 
out apparent  cause  or  warning,  and  would  not  have  taken  any  steps 
to  fasten  it  in  its  position,  or  to  inspect  it  more  carefully  than  the  re- 
(»eiver  did.  An  injury  that  could  not  have  been  foreseen  or  reason- 
ably anticipated  as  the  probable  result  of  an  act  or  omission  lays  no 
foundation  for  an  action  (Railway  Co.  v.  Elliott,  12  U.  S.  App.  S81, 
:^86,  5  C.  C.  A.  347,  350,  and  55  Fed.  949,  952),  and  it  scans  to  me 
that  there  was  no  human  probability  that  this  rock  would  slide  from  its 
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mountain  bed  after  it  had  remained  in  the  same  edtoation  for  eight 
years,  and  that  no  man  could  have  anticipated  its  fall  as  the  natural 
or  probable  result  of  a  failure  to  inspect  or  secure  it 


m  Fed.  739.) 

TEXNENT-STRIBLING  SHOE  CO.  T.  ROPER. 

(Circuit  Cour^of  Appeals,  Fifth  Circuit    May  23,  1899.) 

No.  743. 

1.  SUKDAT  CONTB4CT— VALIDrrr  AS  TO  THIRD    PARTIES— EFFECT     OF    RATIFICA- 

TION. 

A  debtor  caimot  defeat  the  collection  of  a  valid  debt  by  an  assignee, 
on  the  ground  that  it  was  sold  and  assigned  to  him  on  Sunday,  in  yiolation 
of  the  laws  of  the  state,  where  the  transfer  was  subsequently  ratified  by 
the  assignor,  and  became  binding  between  the  parties  to  it;  and  such 
ratification  renders  it  valid  from  the  date  of  the  actual  assignment  for 
the  purpose  of  an  attachment  thereon  procured  by  the  assignee  on  that 
day. 

2.  Jurisdiction  of  Federal  Courts— Amount  in  Contkoversy. 

Where  an  action  in  a  federal  court  is 'based  on  several  accounts,  exhib- 
ited with  the  declaration,  the  amount  of  the  accounts  in  the  aggregate  is 
the  amount  in  dispute,  and,  when.it  exceeds  $2,000,  the  court  is  not 
deprived  of  jurisdiction,  though  the  defendant  successfully  attacks  the 
validity  of  the  transfer  of  one  of  the  accounts  to  the  plaintiff,  reducing 
the  amount  remaining  below  the  Jurisdictional  limits 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  MississippL 

Rice  T.  Fant,  for  plaintiff  in  error. 

James  Stone  and  C.  L.  Sivelej,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  1.  This  is  a  suit  for  |2,336.64,  begun 
bj  attachment  by  the  Tennent-Stribling  Shoe  Company,  a  corpora- 
tion chartered  under  the  laws  of  Missouri,  against  W.  E.  Roper,  a 
^  citizen  of  Mississippi.  Of  this  sum  f  920.90  is  an  account  which  the 
plaintiff  in  error  holds  against  the  defendant  in  error  for  goods 
sold  to  him.  The  remainder  of  the  sum  sued  for  is  composed  of 
accounts  which  were  held  against  the  defendant  in  error  by  citizens 
of  states,  or  by  corporations  organized  and  chartered  in  states,  of 
which  neither  the  plaintiff  in  error  nor  the  defendant  in  error  was 
a  citizen.  The  assignee  of  such  claims,  if  in  the  aggregate  they 
reach  the  jurisdictional  amount,  can  sue  on  them  in  the  United 
States  courts.  Chaae  v.  Roller-Mills  Co.,  56  Fed.  625;  Bowden  v. 
Bumham,  8  C.  C.  A.  248,  59  Fed.  752;  Bergman  v.  Inman,  91  Fed. 
293.  Of  the  total  sum  sued  for,  1644.96  is  an  account  against  the 
-defendant  in  error  and  in  favor  of  Wm.  R.  Moore  &  Co.  The  other 
several  accounts  were  transferred,  in  writing,  to  the  plaintiff  in 
•error  for  a  valuable  consideration  on  the  "20th  of  November,  1897." 

1  See  note  at  end  of  case. 
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There  is  no  controversy  in  the  case,  as  shown  in  the  evidence,  ex- 
cept as  t9  the  transfer  of  the  Wm.  R.  Moore  &  Co.  account.  That 
account  is  transferred  in  this  language: 

•Transfer  of  the  account  of  Wm.  R.  Moore  &  Company.  Not.  20,  W.  For 
value  rect'ived.  we  hereby  seU,  transfer,  and  assign  unto  Tennent-StrlbUi^ 
Shoe  Comiiany,  of  St.  Louis,  Mo.,  the  within  account  versus  W.  E.  Roper. 

"Wm.  R.  Moore  &  CJompany.** 

The  attachment  suit  was  brought  on  these  several  claims  Novem- 
ber 21,  1897.  This  was  on  Sunday,  but  the  statutes  of  Mississippi 
permit  the  issuance  and  levy  of  attachments  oa  Sunday.  Ann.  Code, 
§  139.  A  declaration  was  duly  filed  in  the  case.  Subsequently,  on 
the  8th  of  ^December,  1897,  the  defendant  in  the  suit,  W.  E.  Roper, 
moved  the  court  to  dismiss  the  case  "because  this  court  has  no 
jurisdiction;  because,  at  the  time  of  suing  out  this  attachment, 
defendant  was  only  due  or  owed  to  the  plaintiff  the  sum  of  |920.90." 
The  case  was  tried  and  disposed  of  on  this  motion.  The  bill  of  ex- 
(Options  shows  that  the  '^defendant,  to  sustain  said  motion  to  dis- 
miss, by  his  counsel  offered  in  evidence  the  declaration  in  attach- 
ment, with  bills  of  particulars  attached  thereto,  and  the  transfers 
on  the  bills  of  particulars.''  We  have  already  given  the  contents 
of  the  transfer  of  the  Wm.  R.  Moore  &  Co.  account,  dated  November 
20,  1897.  The  defendant  then  offered  the  evidence  of  one  witness. 
O.  C.  Armstrong.  His  examination  related  alone  to  the  transfer  of 
the  Wm.  R.  Moore  &  Co.  account.  Witness  was  a  member  of  the 
firm  of  Wm.  R.  Moore  &  Co.  To  understand  the  case,  it  is  neces- 
sary to  give  the  material  parts  of  Mr.  Armstrong's  statement: 

"Q.  What  time  did  you  actuaUy  and  in  fact  close  the  sale  of  your  firm's 
accounts  with  plaintiffs?  A.  That  was  actually  done,  I  would  say,  about 
4  o'clocli  Sunday  evening,  November  21st  Q.  Was  any  part  of  the  purdiase 
money  paid  before  Monday,  the  22d,  or  on  Monday,  the  22d?  A.  No.  sir. 
Q.  Had  any  memoranda  in  writing  been  signed  before  or  on  Monday,  the  22d 
of  November?  A.  Any  memoranda  In  writing?  Q.  Yes,  sir,— evidencing  the 
sale.  A.  No,  sir.  Q.  I  believe  you  stated  in  your  direct  examination  that 
your  firm  owned  the  account  after  it  was  transferred  to  the  plaintiff  up  until 
Monday,  November  22d.  Please  explain  what  you  mean  when  you  state  that 
your  firm  were  the  owners  of  the  account  until  that  day.  A.  When  I  made 
that  statement,  I  forgot  a  telegram  that  passed  Sunday  evening,  and  I 
now  remember  that  it  did  secure  it  Sunday  evening.  I  was  merely  mistaken. 
Q.  Then  the  sale  was  made  on  Sunday,  was  it  not?  A.  Yes,  sir.  Q.  When 
did  you  first  deliver  your  account  to  the  agent  of  the  Tennent-Stribling  Shoe 
Company,  or  the  plaintiffs?  A.  I  don't  know,  sir.  It  was  done  as  soon  as  the 
(lerks  could  make  it  out  and  put  it  in  order.  Q.  That  was  some  time  after 
the  22d  of  November,  was  it  not?    A.  Yes.  sir." 

On  cross-examination,  Mr.  Armstrong  testified  that  on  the  even- 
ing of  November  20th  he  went  on  the  train  with  Mr.  Fant,  the 
attorney  for  the  plaintiff  in  error,  to  Bjhalia;  that  the  trip  was 
made  to  investigate  W.  E.  Roper's  affairs;  that  witness  had  with 
him  an  itemized  statement  of  the  account  of  Wm.  R.  Moore  &  Co. 
against  W.  E.  Roper;  that  it  was  on  that  evening  agreed  that  the 
plaintiff  in  error  could  buy  the  account  for  50  cents  on  the  dollar 
(witness  referred  to  this  agreement  as  an  "option'^;  that  the  option 
was  finally  closed  on  Sunday  evening. 

On  this  evidence,  the  court  granted  the  motion,  dismissed  the 
cause,  taxed  the  plaintiff  with  the  costs,  and  ordered  that  c^tain 
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moneys  in  court  (the  proceeds  of  the  sale  of  part  of  the  attached 
property)  be  paid  to  the  defendant,  W.  E.  Roper.  The  several  as- 
signments of  error  are  directed  to  the  action  of  the  court  in  dis- 
missing the  case  and  entering  the  judgment  described. 

It  is  claimed  by  the  defendant  in  error  that  the  transfer  of  the 
Wm.  R.  Moore  &  Co.  account  was  made  in  violation  of  the  Sunday 
iaws,  and  that  such  transfer  is  therefore  void.    It  is  a  misdemeanor 
in  Mississippi  to  engage  in  work  on  Sunday.    Ann.  Code,  §  1291. 
Mr.  Armstrong  testifies  that  he  and  the  plaintiff  in  error's  attorney 
had  a  conversation  on  Saturday  about  the  sale  of  the  claim.    It 
seems  that  the  effect  of  the  conversation  was  that  the  plaintiff  in 
error  was  to  have  the  account,  if  he  wished  to  take  it,  at  50  cents 
on  the  dollar.    This  agreement  is  referred  to  by  the  witness  as  an 
''option."    On  Sunday  there  was  evidently  further  communication 
on  the  subject,  and  on  direct  examination  the  witness  says,  in 
effect,  that  the  account  was  not  drawn  off  till  some  days  later, 
probably  about  the  22d  of  November,  and  that  the  sale  was  not 
completed  till  4  o'clock  Sunday  afternoon,  November  21st.     But, 
on  cross-examination,  the  witness  says  that  he  had  the  account  with 
him  itemized  on  Saturday,  the  20th,  at  the  time  of  the  conversation 
with  plaintiff's  attorney.    The  account  offered  in  evidence  is  trans- 
ferred on  "November  20th."    If  this  is  not  the  true  date  of  the  writ- 
ten transfer,  no  date  is  given  by  the  evidence.    We  are  not  unmind- 
ful of  the  fact  that  the  witness  holds  to  the  proposition  that  the 
sale  was  not  concluded,  as  he  understood  it,  till  Sunday  afternoon ; 
but  the  date  of  the  written  transfer  would  indicate  that  the  tele- 
graphic correspondence  on  Sunday  was  to  ratify  what  was  already 
done.    If  it  be  conceded  that  the  transfer  was  made  on  Sunday, 
we  cannot  agree  that  the  defendant  in  error  can  take  advantage 
of  it.    The  action  is  not  brought  on  the  contract  of  assignment.    The 
defendant  in  error  is  not  a  party  to  the  contract  of  assignment.    Hia 
contract  was  with  Wm.  R.  Moore  &  Co.  to  pay  the  account.    That 
account,  with  the  other  claims,  is  now  the  property  of  the  plaintiff 
in  error.    It  sues  on  the  account.    The  assignment  of  it  is  the  means- 
by  which  it  became  the  owner  of  it.    If  it  was  assigned  to  it  on  Sun- 
la  r,  if  the  assignor  afterwards  ratified  the  assignment,  and  the  as- 
;ignee  claims  under  it,  it  is  binding  between  them.    A  third  person, 
lot  a  party  to  the  contract  of  assignment,  should  not  be  permitted 
o  avoid  the  payment  of  the  debt  by  pleading  the  illegality  of  a 
on  tract  that  can  be  and  is  ratified  by  the  parties  to  it    The  de- 
?ndant  in  error  could  not  be  again  made  to  pay  it  if  this  assignee 
^covers   it.     No  one  else  claims,  or  can  successfully  claim,  the 
^ht,     A  member  of  the  firm  of  Wm.  R.  Moore  &  Co.  was  in  court 
:  a  witness,  ratifying  and  approving  the  assignment.    If  the  de- 
ridant  in  error  can  defeat  the  collection  of  the  claim  of  the  plain- 
t  in  error,  then  no  one  can  collect  it.    As  both  the  assignor  and 
?  assignee  are  satisfied  with  their  contract,  and  the  same  having 
?ome  executed  by  the  payment  of  the  purchase  money  and  the: 
iverj^  of  the  account  with  the  written  assignment,  the  defendant 
error,  Tvbo  is  not  a  party  to  it,  and  whose  contract  is  not  subject 
any  infirmity,  should  not  be  permitted  to  appeal  to  the  Sundaj^ 
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laws  to  avoid  the  payment  of  his  own  legal  obligations.  The  in- 
tention with  which  these  laws  were  enacted  will  be  better  promoted 
by  not  permitting  their  use  to  be  extended  to  defeat  just  obliga- 
•  tions  not  contracted  on  Sunday.  A  third  person,  not  a  party  to  the 
contract  of  assignment,  cannot  dispute  its  validity  on  the  ground 
that  it  was  made  on  Sunday.  Richardson  v.  Kimball,  28  Me.  463; 
Foster  v.  Wooten,  67  Miss.  540,  7  South.  501;  Adams  v.  Gay,  19 
Vt  358. 

2.  The  following  is  a  statement  of  the  claims  sued  on,  as  appears 
by  the  record: 

Exhibit  A,  Tennent-Stribling  Shoe  Company $  900  90 

Exhibit  B,  Wm.  R.  Moore  &  Co M4  96 

Exhibit  C,  Mempliis  Grocery  Company 48B  35 

Exhibit  D,    Goodman  Bros 129  75 

Exhibit  B,  Marlts  &  Fader 152  68 

Aggregate    $2,336  64 

The  plaintiff  is  the  original  owner  of  the  first  account,  and  the 
others  are  transferred  to  it  as  before  stated.  The  afiOdavit  is  made 
to  secure  an  attachment  to  collect  these  claims,  the  writ  is  issued  and 
levied,  and  declaration  filed,  each  showing  an  amount,  in  the  aggre- 
gate, within  the  jurisdiction  of  the  circuit  court  If  it  be  conceded 
that  the  evidence  in  the  case  shows  that  the  plaintiff,  for  some  rea- 
son, cannot  maintain  its  title  to,  or  right  to  recover  on,  one  of  the 
accounts,  and  that  deducting  that  account  from  the  aggregate  of  the 
amounts  sued  for  reduces  the  sum  below  $2,000,  does  such  evidence 
defeat  the  jurisdiction  of  the  circuit  court?  The  circuit  court  so 
held.  Concluding  that  the  plaintiff's  title  to  the  Wm.  R.  Moore  4 
Co.  account  was  defective,  and  deducting  that  sum  from  the  aggre- 
gate, it  reduced  the  amount  for  which  plaintiff  could  obtain  judgment 
below  |2,000,  and. the  court  therefore  dismissed  the  case  for  want  of 
jurisdiction.  Unless  the  matter  in  dispute  in  a  case  exceeds  $2,000, 
the  court  is  without  jurisdiction.  In  Lee  v.  Watson,  1  Wall.  339, 
the  court  said: 

"By  'matter  in  dispute'  is  meant  the  subject  of  litigaUon,— the  matter  for 
^vhich  the  suit  Is  brought,— and  uiK)n  which  issue  is  Joined,  and  in  relation 
to  which  Jurors  are  called  and  witnesses  examined.  In  an  action  npon  a 
money  demand,  where  the  general  issue  is  pleaded,  the  matt^  in  dlnpnte  is 
the  debt  claimed,  and  its  amount  as  stated  in  the  body  of  the  dedamtion.** 

In  discussing  the  question  of  appellate  jurisdiction,  in  Hilton  v. 
Dickinson,  108  U.  S.  166,  2  Sup.  Ct.  424,  the  court  held:  "The  amount 
stated  in  the  body  of  the  declaration  ♦  ♦  ♦  must  be  considered 
in  determining  the  question  of  jurisdiction."  Cases  of  course  do  arise 
when  the  amount  stated  in  the  declaration  would  not  govern,  as,  for 
example,  a  suit  for  |15,000  damages  for  the  breach  of  a  |1,000  bond. 
The  amount  of  the  bond  would  be  the  limit  of  the  recovery,  and  so 
the  ext«it  of  the  matter  in  dispute.  In  an  action,  however,  on 
accounts  exhibited  with  the  declaration,  the  amount  of  the  accounts 
in  the  aggregate  is  the  amount  in  dispute.  The  fact  that  some  de- 
fense may  be  made,  or  is,  in  fact,  made,  which  will  make  the  recovery 
fall  below  the  jurisdictional  amount,  does  not  defeat  the  jurisdic- 
tion of  the  court.    It  occurs  in  the  practice  that  judgments  are  some- 
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times  entered  for  a  less  sum  than  suit  could  have  been  brought  for. 
Statotory  provision  as  to  costs  is  made  for  such  cases: 

"When,  In  a  circuit  court,  a  plaintiff  in  an  action  at  law  origiiyilly  brougtit 
there  •  •  ♦  recovers  less  than  the  sum  or  value  of  five  hundred  dollars, 
excIusiTG  of  costs,  in  a  case  which  cannot  be  brought  there  unless  the  amount 
in  dispute,  exclusive  of  costs,  exceeds  said  sum  or  value,  ♦  ♦  ♦  he  shall 
not  be  allowed,  but,  at  the  discretion  of  the  court  may  be  adjudged  to  pay, 
costs."    Rev.  St  U.  S.  S  968. 

This  statute,  at  least,  shows  that  the  congress  does  not  so  con- 
strue the  statutes  conferring  jurisdiction  on  the  court  that   the 
same  will  be  defeated,  if,  by  defense,  the  amount  claimed  in  the 
action  should  be  reduced  below  |2,000.    In  Hardin  v.  Cass  Co.,  42 
Fed.  652,  a  suit  was  brought  for  a  sum  exceeding  the  jurisdictional 
amount    The  statute  of  limitations  was  successfully  pleaded  as  to 
part  of  the  claim.    This  part  of  the  suit  being  defeated,  the  amount 
left  collectible  was  less  than  the  jurisdictional  amount.    The  defend- 
ant insisted  that  the  case  should  be  dismissed.    The  court,  however, 
granted  judgment  for  the  remainder  of  the  claim,  although  it  was  for 
less  than  f2,000.    The  case  of  Green  v.  Liter,  8  Cranch,  106,  was  a 
suit  for  a  large  tract  of  land,  alleged  to  exceed  the  value  which  then 
fixed  the  jurisdiction  of  the  court.    The  recovery  was  for  less  in 
value.    Mr.  Justice  Story,  delivering  the  opinion  of  the  court,  said: 

"As  to  the  first  question,  we  are  satisfied  that  the  circuit  court  had  Juris- 
diction of  the  cause.  Taking  the  eleventh  and  twentieth  sections  of  the  Judi' 
clal  act  of  1789  (chapter  20)  in  connection,  it  is  clear  that  the  jurisdiction  at- 
taches when  the  property  demanded  exceeds  $500  in  value;  and  if,  upon  trial, 
the  demandant  recovers  less,  he  is  not  aUowed  his  costs,  but,  at  the  discretion 
ot  the  court,  may  be  adjudged  to  pay  costs." 

See,  also,  Levinski  v.  Banking  Co.,  34  C.  C.  A.  452,  92  Fed.  449. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  direction  to  reinstate  said  cause  on  the  docket,  and  to 
proceed  in  conformity  with  this  opinion;  and  it  is  so  ordered. 

NOTE. 

Jurisdiction  of  Cirouit  Courts  as   Determined  by  the   Amount  in 

Controversy.^ 

L  The  Matter  in  Dispute. 
/.  Creditors^  Suits, 

faj  (TJ.  S.  C.  C.  A  8th  Circuit,  1898)  Where  a  Judgment  creditor  whose  Judg- 
sent  exceeds  $2,000  has  filed  a  creditors'  biU  in  a  federal  court  in  behalf 
>f  bimself  and  all  other  creditors  who  desire  to  come  in,  to  reach  and  subject 
L  special  fund  alleged  to  have  been  acquired  by  a  third  party  In  fraud  of  the 
ights  ot  the  creditors  of  the  Judgment  defendant,  and  the  court  has  acquired 
nrisdictloii  over  such  fund,  it  has  Jurisdiction  to  entertahi  a  petition  of  inter- 
en  tion  by  another  creditor  desiring  to  become  a  party  to  the  biU,  and  claim- 
1^  an  interest  in  the  fund,  though  the  amount  of  his  Judgment  is  less  than 
2^000;  the  provision  of  the  Judiciary  act  limiting  the  right  to  sue  in  a  federal 
>urt  to  cases  which  involve  $2,000,  exclusive  of  interest  and  costs,  not  apply- 
g  to  sucli  a  case.— Bank  v.  Allen,  33  C.  C.  A.  169,  90  Fed.  545. 
rbj  nj.  S.  G.  G.  Tenn.  1897)  In  a  suit  in  behalf  of  aU  creditors  to  adminis- 
r  a  trust  fund,  the  amount  of  the  fund  is  the  amount  in  controversy  for  pur 
ses   of  Jurisdiction.— Putnam  v.  Carpet  Co.,  79  Fed.  454. 

1  Supplementary  to  note  to  Auer  v.  Lombard,  19  C.  G.  A.  76. 
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[c]  (U.  S.  C.  C.  Wash.  1897)  In  a  suit  by  a  creditor  of  an  Insolvent  national 
bank,  in  behalf  of  himself  and  all  other  creditors,  to  enjoin  the  receiver  and 
the  comptroller  from  paying  dividends  on  an  alleged  fraudulent  claim  which 
has  been  allowed  by  them,  the  jurisdictional  amount  Is  to  be  determined  solely 
by  the  amount  of  complainant's  own  claim,  and  not  by  the  aggregate  of  aU 
the  claims  of  those  whom  he  assumes  to  represent,  or  by  the  amount  of  the 
dividends,  payment  of  which  is  sought  to  be  enjoined.— Smlthson  t.  Hubbell, 
81  Fed.  593. 

[d]  (U.  S.  C.  C.  W.  Va.  1898)  To  give  the  circuit  court  jurisdiction  to  ap- 
point a  receiver  for  a  corporation  at  the  suit  of  a  stockholder,  it  must  appear 
that  the  amount  in  controversy,  or  the  par  value  of  the  complainant's  stock, 
equals  $2.000.— Robinson  v.  Loan  Co.,  90  Fed.  770. 

[e]  (U.  S.  C.  G.  Ark.  1899)  In  a  creditors'  suit,  the  amount  claimed  by  the 
creditor  against  the  judgment  debtor  determines  the  jurisdiction,  and  not  the 
value  of  the  property  held  by  the  debtor's  alleged  fraudulent  assignee.— Gro- 
cery Co.  V.  Richesln,  91  Fed.  79. 

2.  Injunction  ProceedingH — In  General, 

[a]  (U.  9.  C.  C.  Kan.  1868)  Jurisdiction  on  ground  of  diverse  dtlsenship 
will  not  be  taken  of  a  suit  by  a  nonresident  taxpayer  to  enjoin  the  Issue  of 
county  bonds,  unless  complainant's  liability  is  shown  to  exceed  ^500. — ^Adams 
V.  Douglas  Co.,  Fed.  Cas.  No.  52  [1  Kan.  627]. 

[b]  (U.  S.  O.  C.  S.  C.  1896)  When  the  complainant's  blU  asserts  an  Interest 
in  property  worth  $33,000,  by  reason  of  having  become  responsible  therefor 
under  policies  of  insurance,  and  alleges  that  such  property  will  be  whoUj 
lost  to  him  through  action  of  the  defendants  which  it  is  sought  to  restrain,  the 
amount  in  controversy  is  that  claimed  by  the  complainant,  and  the  Jurfsdlc> 
tlon  of  the  circuit  court  is  not  defeated  by  a  contention  on  the  part  of  the 
defendant  that,  under  the  allegations  of  the  bill,  the  complainant's  claim  ta 
less  than  .$2,000.— Insurance  Co.  v.  Svendsen,  74  Fed.  346. 

[c]  (U.  S.  C.  C.  Tenn.  1897)  In  a  suit  for  an  injunction  the  amount  hi  dis- 
pute is  not  determined  by  the  amount  which  complainant  might  recover  ar 
law  for  the  acts  complained  of,  but  by  the  value  of  the  right  to  be  protected 
or  the  extent  of  the  injury  to  be  prevented,  by  the  Injunction.— Railway  Co.  v. 
McConnell,  82  Fed.  65. 

[d]  (U.  S.  C.  C.  Ark.  1899)  The  amount  involved  hi  a  suit  for  an  Injunction, 
for  the  purpose  of  determining  the  jurisdiction  of  a  federal  court,  is  the  value 
of  the  right  to  be  protected,  or  the  extent  of  the  injury  to  be  prevented,  by 
the  injunction.— numes  v.  City  of  Ft  Smith,  93  Fed.  857. 

3. Enjoining  Collection  of  Tax. 

[a]  (XJ.  S.  Sup.  1891)  Where  a  bill  by  many  taxpayers  of  Muhlenborg 
county,  Ky.,  in  behalf  of  all  taxpayers,  attacks  the  validity  of  certain  county 
bonds  issued  to  aid  in  constructing  a  railway,  and  prays  an  Injunction  re- 
straining the  sheriff  from  collecting  a  tax  levied  for  the  payment  of  Interest 
and  the  county  judge  from  making  any  further  levies,  and  also  a  decree  that 
the  bonds  are  invalid,  and  that  all  the  holders  be  brought  in  by  publication 
and  perpetually  enjoined  from  collecting  principal  or  interest, , the  main  con- 
troversy is  as  to  the  validity  of  the  bonds,  and  therefore  is  not  separable,  as 
determining  the  jurisdictional  amount,  into  controversies  affecting  the  amount 
due  from  the  separate  taxpayers.— Brown  t.  Trousdale,  11  Sup.  Ct  308,  138 
U.  S.  389. 

H)]  (U.  S.  Sup.  1896)  A  circuit  court  has  no  jurisdiction  of  a  suit  by  a  tele- 
graph company  against  the  clerks  of  different  counties  to  enjoin  the  collec- 
tion of  taxes  on  its  line  in  each  of  such  counties,  when  the  bill  does  not  show 
that  the  amount  of  any  one  of  the  distinct  county  assessments  equals  the 
lurisdictional  amount  of  $2,000.— Fishback  v.  Telegraph  Co.,  16  Sup.  Ct.  506 
ioi  U.  S.  96. 

[c]  (IJ.  S.  Sup.  1896)  In  a  suit  by  a  bank  to  enjoin  the  collection  of  taxes 
for  certain  years  on  property  claimed  to  be  exempt,  the  amount  of  the  tax 
being  insuffloient  to  give  jurisdiction,  the  fact  that  the  value  of  the  exemp- 
tion during  the  continuance  of  the  charter  of  the  bank  will  exceed  the  Juris- 
dictional amount  will  not  give  jurisdiction.— Bank  t.  Cannon,  17  Sup.  Ot  89, 
104  U.  S.  319,  41  L.  Ed.  451. 
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[dl  (U.S. Sup.  1896)  Where  it  Is  sought  to  enjoin  the  collection  of  taxes 
for  certain  years,  and  there  is  evidence  of  the  amount  of  taxes  for  but  one  of 
tvich  years,  it  will  not  be  assumed,  to  make  up  the  jurisdictional  amount,  that 
a  like  tax  was  assessed  for  each  of  the  other  years.— Bank  v.  Gannon,  17  Sup. 
Ct  89, 164  U.  S.  319,  41  L.  Ed.  451. 

[e]  (U.  S.  Sup.  1896)  Jurisdiction  cannot  be  conferred  on  a  court  to  enjoin 
the  collection  of  taxes  assessed  in  several  parishes  by  joining  in  one  bill, 
against  the  different  collectors,  the  whole  amount  of  such  taxes,  the  separate 
assessments  not  being  sufficient  to  give  jurisdiction.— Bank  v.  Gannon,  17  Sup. 
a  89,  164  U.  S.  319,  41  L.  Ed.  451. 

[fl  (U.  S.  C.  C.  Ky.  1896)  The  federal  courts  have  equity  jurisdiction,  on 
the  ground  of  preventing  multiplicity  of  suits  and  irreparable  injury,  of  a  bill 
by  a  telegraph  company  to  enjoin  a  state  auditor  from  certifying  to  the  county 
clerks  the  proportions  of  an  illegal  tax  to  be  collected  In  their  several  counties, 
though  such  local  taxes,  taken  separately,  are  less  than  $2,000.— Telegraph  Go. 
V.  Norman,  77  Fed.  13. 

[g]  (U.  S.  C.  C.  Ky.  1896)  The  circuit  court  has  jurisdiction,  where  the  citi- 
zenship is  diverse,  of  a  bill  by  a  telegraph  company  to  enjoin  a  state  auditor 
from  collecting  alleged  illegal  state  taxes,  and  from  certifying  to  the  county 
clerks  the  proportion  of  local  taxes  to  be  collected  in  each  county,  where  the 
amount  cUUmed  to  be  due  the  state  and  the  agregate  amount  of  such  local 
taxes  each  exceeds  $2,000.— Telegraph  Co.  v.  Norman,  77  Fed.  13. 

4.  Patents  and  Trade-Marks, 

[a]  (U.  S.  C.  O.  Minn.  1894)  Stat  1881,  giving  the  right  to  commence  suit, 
in  a  trade-mark  case,  without  alleging  the  amount  in  controversy,  is  not  re- 
pealed by  the  statute  of  1887-88,  requiring  the  amount  involved  to  be  $2,000, 
to  give  the  federal  court  jurisdiction.— Glotin  v.  Oswald,  65  Fed.  151. 

[bj  (U.  S.  C.  0.  Pa.  1896)  Where  an  action  is  brought  upon  a  single  agree- 
ment based  upon  the  use  of  three  distinct  patents,  it  is  unhnportant  for  the 
purpose  of  giving  jurisdiction  of  the  suit  that  the  sum  claimed  to  be  due  on 
any  one  of  the  patents  does  not  exceed  $2,000,  provided  that  the  total  sum 
claimed  upon  all  three  patents  does.— Weaver  v.  Tack  Co.,  80  Fed.  700. 

M  (U.  S.  C.  C.  Cal.  1898)  In  a  suit  to  enjoin  the  further  infringement  of  a 
trade-mark,  and  for  an  accounting,  the  amount  in  controversy  is  the  value 
of  the  trade-mark  to  be  protected,  and  not  the  amount  of  damages  which  may 
have  been  sustained.— Hennessy  v.  Herrmann,  89  Fed.  669. 

•&  Quieting  Titl6  and  Eviction. 

£a]  (TJ.  S.  Sup.  1895)  Where  an  evicted  grantee  sues  the  grantor  in  Ne- 
braska for  $6,000  damages,  the  amount  in  controversy,  exclusive  of  interest 
and  coats,  exceeds  $2,000,  though  the  price  paid  by  plaintiff  for  the  land  was 
only  $1,200,  and  the  law  of  such  state,  in  case  of  eviction,  imposes  a  respon- 
sibility only  for  the  return  of  the  price,  with  interest  thereon.— Brown  v.  Web- 
ster, 15  Sup.  Ct  377,  156  U.  S.  328. 

fb]  (U.  S.  C.  C.  A.  9th  Circuit,  1899)  In  a  suit  to  quiet  title,  it  is  not  the 
value  of  defendant's  claim  that  constitutes  the  amount  in  controversy;  it  is 
the  value  of  the  whole- of  the  real  estate  to  which  the  claim  extends.— Wood- 
side  V.  Ciceroni,  35  C.  C.  A.  177,  93  Fed.  1. 

.  JIfortgages, 

raj  (U.  S-  C.  0.  A.  6th  Circuit,  1896)  A  bill  which  prays  for  the  canceUatlon 
t  a  mortgage  for  $2,120  states  a  case  within  the  jurisdiction  as  to  amount 
f  the  circuit  court,  for  the  piu^wse  of  removal,  and  of  which  jurisdiction  will 
e  retained,  though  subsequent  stipulations  as  to  facts  reduce  the  actual 
tiionnt  in  controversy  to  a  sum  not  over  $2,000.— Riggs  v.  Clark,  18  C.  C.  A. 
t2.    71   Fed.  560. 

£bj  (XJ.  S.  C.  C.  Ga.  1896)  When  a  deed  is  given  for  the  purpose  of  seciu:- 
g^  a  debt,  under  the  Georgia  statutes,  the  mortgagee,  independently  of  any 
press  stipulation  In  the  accompanying  bond  for  reconveyance,  has  a  right 
pay  tlie  premium  for  proper  insurance  of  the  property  conveyed,  and  to 
[lect  tlie  same,  as  a  part  of  the  amount  seciu*ed  by  the  deed;  and  accord- 
rly.  In  a,  suit  for  the  foreclosure  of  such  a  security,  the  amount  of  Insur- 
i-e  premiums  paid  by  the  mortgagee  is  properly  included  with  the  principal. 
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in  estimating  the  amount  involved,  for  the  purposes  of  the  lurisdlctloa  of  the 
United  States  circuit  court— Coolidge  v.  Ray,  75  Fed.  89. 

[c]  (U.  S.  G.  G.  S.  G.  1897)  In  a  suit  to  foreclose  a  chattel  mortgage,  the 
amount  in  controversy,  as  affecting  the  jurisdiction.  Is  not  determinable  by 
the  value  of  the  property  mortgaged.~Stillwell-Bierce  &  Smith- Vafle  C5o.  v. 
WilUamston  Oil  &  Fertilizer  Go.,  80  Fed.  68. 

7.  Actions  on  Bonds, 

[a]  (U.  S.  0.  0.  Pa.  1822)  The  court  has  jurisdiction  in  debt  on  a  bond  for 
the  penalty  of  $1,000,  though  it  appears  that  less  than  the  jurisdictional 
amount  is  involved.— Postmaster  General  v.  Gross,  Fed.  Gas.  No.  11,306  [4 
Wash.  G.  G.  326]. 

Lb]  (Tex.  Sup.  1898)  A  petition  alleged  that  defendant  claimed  $3,200  on  a 
bond  executed  by  plaintiff  for  that  amount,  which  was  secured  by  a  trust 
deed  upon  her  land;  that  the  bond  was  really  given  for  a  loan  of  $1,375.80; 
that  by  the  payment  of  usurious  interest,  which  should  be  applied  on  the 
principal,  it  had  been  reduced  to  $723;  that  plaintiff  was  entitied  to  $652  as 
penalty  for  usury;  that  defendant  had  sold  the  land  under  the  trust  deed. 
The  prayer  was  for  cancellation  of  the  sale  and  lien,  and  for  judgment  for 
the  penalty.  Defendant  filed  a  general  denial.  The  sale  and  lien  were  set 
aside,  and  judgment  entered  for  plaintiff  for  $336.  Held,  that  the  anoount  in 
controversy  was  $3,200.— Association  r.  Gunnlngham,  47  S.  W.  714. 

8.  Negligence  and  Conversion, 

[a]  (U.  S.  G.  C.  A.  7th  Glrcuit  1897)  Jurisdiction  of  an  action  for  conversion 
is  not  lost  by  reason  of  the  finding  that  the  goods  were  worth  less  than  the 
jurisdictional  amount,  where  there  is  no  reason  to  believe  that  the  value  was 
overstated  in  the  declaration  for  the  purpose  of  conferring  jurisdiction.— Jones 
v.  Machine  Go.,  27  G.  G.  A.  133,  82  Fed.  295. 

[b]  (U.  S.  G.  G.  Or.  1898)  Where  a  Suit  is  upon  a  demand  on  which  the  Uw 
liquidates  the  damages,  the  amount  so  liquidated,  and  not  the  amount  claimed 
in  the  complaint,  constitutes  the  matter  in  dispute;  hence  in  a  suit  for  con- 
version of  property  on  which  plaintiff  claimed  liens,  where  the  several  Hens 
are  specifically  set  out,  and  they  aggregate  less  than  $2,000,  without  interest, 
a  federal  court  is  without  jurisdiction,  although  the  amount  claimed  ia  the 
amount  of  a  judgment  recovered  on  such  claims  against  the  debtor,  which 
includes  interest  and  other  expenses,  and  exceeds  $2,000,  but  to  which  judg- 
ment the  present  defendants  were  not  parties.— Bergman  v.  Tnman,  Poolsen 
&  Co.,  91  Fed.  293. 

[c]  (N.  D.  Sup.  1892)  The  amount  demanded  in  the  complaint,  in  an  action 
for  damages  caused  by  negligence,  controls,  in  determining  whether  the  matter 
in  dispute  exceeds  the  sum  or  value  of  $2,000,  exclusive  of  costs  and  interest. 
on  application  to  remove  the  cause  to  the  federal  court  on  the  ground  of  di- 
verse citizenship,  although  the  value  of  the  property  destroyed  by  the  negli- 
gence is  alleged  in  the  complaint  to  be  greater  than  $2,000.— Smith  v.  Rail- 
road Co.,  53  N.  W.  173,  3  N.  D.  17. 

[d]  (Tex.  Civ.  App.  1896)  An  action  against  a  United  States  marshal  for 
the  wrongful  seizure  and  conversion  of  property,  under  execution  issued  by  a 
federal  court,  is  not  removable  to  the  United  States  circuit  court  where  the 
amount  of  damages  laid  in  the  petition  is  $1,016.— Hunt  v.  Hardin,  36  S.  W. 
1028,  14  Tex.  Civ.  App.  285. 

9.  Beplevin. 

[a]  (U.  S.  Sup.  1898)  An  action  of  replevin  for  liquors  valued  at  $1,000, 
brought  in  a  state  where  consequential  damages  are  not  recoverable  in  such 
actions,  does  not  Involve  the  requisite  amount  to  give  a  federal  court  jurisdic- 
tion, though  special  damages  for  injmr  to  plaintiffs  trade  and  business  are 
claimed  in  a  large  sum.— Vance  v.  W.  A.  Vandercook  Go.,  18  Sup.  Ct.  645, 
170  U.  S.  438. 

10.  Suits  by  Receivers. 

[a]  (U.  S.  G.  G.  Gal.  1897)  In  a  suit  by  a  receiver  of  a  water  company  ti> 
establish  an  alleged  right  to  fix  rates  to  consumers,  the  jurisdictional  amomit 
is  to  be  determined  by  the  value  of  the  right,  and  not  merely  by  the  difference- 
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between  the  rates  contended  for  by  defendants  and  complainant  respectively. 
— Lannlng  v.  Osborne,  79  Fed.  657. 

[b]  (U.  S.  C.  C.  Cal.  1899)  To  confer  jurisdiction  on  a  federal  court  of  a 
suit  brought  by  a  receiver  of  another  court,  though,  by  reason  of  the  fact 
that  he  is  the  receiver  of  a  federal  court,  the  suit  be  regarded  as  one  arising 
tinder  the  laws  of  the  United  States,  it  is  essential  that  it  should  involve 
the  Jurisdictional  amount  of  $2,000.--Sullivan  v.  Swahi,  96  Fed.  259. 

11.  Administration  Proceedings. 

[a]  (Ala.  Sup.  1892)  In  a  suit  by  a  part  of  the  distributees  and  heirs  at 
law  of  an  intestate  against  his  administrator,  whether  the  amount  Involved 
was  sufficient  to  give  jurisdiction  to  the  United  States  circuit  court  should  be 
determined  by  the  amount  of  the  fund  in  the  hands  of  the  administrator  for 
distribution,  and  not  by  the  separate  smns  decreed  to  the  several  distributees. 
—Thornton  v.  Tison,  10  South.  639,  95  Ala.  589. 

II.  Intehest  and  Attorney's  Fees. 

[a]  (U.  S.  Sup.  1896)  When  the  interest  evidenced  by  a  coupon  is  due,  the 
demand  based  on  the  promise  contained  in  the  coupon  is  no  longer  a  mere 
incident  of  the  principal  debt,  but  becomes  a  principal  obligation,  and  hence 
is  not  "interest,"  within  Act  March  3,  1887.  conferring  jurisdiction  on  the 
circuit  court  of  suits  between  citizens  of  different  states  when  the  matter 
in  dispute  exceeds  $2,000,  exclusive  of  ''interest"  and  costs;  and  the  amount 
of  such  coupons  may  be  added  to  the  amount  of  the  bond  to  confer  jurisdic- 
tion.—Edwards  V.  Bates  Co.,  16  Sup.  Ct.  967,  163  U.  S.  209. 

m  (U.  S.  C.  C.  A.  5th  Circuit,  1897)  In  an  action  on  negotiable  bonds  which 
have  matured,  together  with  the  coupons,  neither  the  interest  on  the  bonds  after 
maturity,  nor  the  interest  on  the  coupons  after  their  maturity,  constitutes  a 
imrt  of  the  matter  in  dispute,  in  determining  the  jurisdiction  of  the  circuit 
«ourt-<Treene  Co.  v.  Kortrecht,  26  C.  C.  A.  381,  81  Fed.  241. 

[cl  (U.  S.  C.  C.  Ky.  1896)  Where,  by  express  stipulation,  valid  in  the  state 
where  made,  a  debtor  becomes  liable  for  a  reasonable  attorney's  fee  in  case 
the  debt  is  collected  by  suit,  such  fee  may  be  added  to  the  amount  of  the 
debt,  for  the  purpose  of  making  up  the  jurisdictional  amount.  Such  a  fee  is 
uot  a  part  of  the  costs  which  are  to  be  excluded  under  the  judiciary  act  of 
1887-88.- Rogers  v.  Riley,  80  Fed.  759. 

III.  Joinder  op  Parties  and  Claims. 

[a]  (U.  S.  C.  C.  Kan.  1868)  An  allegation,  hi  a  suit  to  enjoin  a  county  tax. 
that  complainant  sues  *'on  behalf  of  all  others  similarly  situated,"  will  not 
give  jurisdiction  where  it  does  not  appear  that  complainant's  liability  ex- 
ceeds $500.— Adams  v.  Douglas  Co.,  Fed.  Cas.  No.  52  [1  Kan.  627]. 

[b]  (U.  S.  C.  C.  Or.  1898)  An  assignee  of  choses  in  action  aggregating  over 
$2,000  may  maintain  a  suit  thereon  if  his  assignees  were  citizens  of  different 
states  from  the  defendant,  though  they  could  not  have  maintained  separate 
suits,  because  none  of  the  claims  singly  was  sufficient  in  amount.— Bergman  v. 
Inman,  Poulsen  &  Co.,  91  Fed.  293. 

[c]  (111.  Sup.  1899)  Two  of  several  tenants  in  common,  who  are  nonresidents, 
and  who  have  been  joined  with  their  resident  co-tenants  and  the  resident 
mortgagee  of  the  interest  of  one  of  them,  in  condemnation  proceedings,  are 
not  entitled  to  a  removal  of  the  proceedings  to  the  United  States  circuit  court 
when  the  aggregate  of  their  claims  exceeds  the  sum  of  $2,000,  but  the  amount 
of  their  separate  clahns  is  less  than  that  amount.— Trotier  v.  Railway  Co.. 
54  N.  B.  487.  180  111.  471. 

rV.  Counterclaim  or  Otheu  Defense. 

[a]  (U.  S.  D.  0.  Alaska.  1895)  The  court  is  not  deprived  of  jurisdiction  of  an 
action,  the  amount  claimed  in  which  does  not  exceed  the  jurisdictional 
amount,  by  the  filing  of  a  counterclaim  for  a  sum  exceeding  the  aggregate 
amount  of  plaintiff's  claim  and  the  jurisdictional  amount.— Bennett  v.  Forrest, 
69  Fed.  421. 

[b]  (U.  S.  C.  O.  Utah,  1896)  A  counterclaim,  of  a  class  which  defendant  is 
required  by  local  statute  to  present  in  the  original  action,  on  pain  of  being 
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forever  barred  from  litigating  It  (Code  Civ.  Proc.  Utah,  |  3228).  Is  a  part  of 
the  matter  in  dispute,  and  is  to  be  added  to  the  sum  sued  for  by  plaintiff, 
in  determining  the  jurisdictional  amount— L.ee  v.  Insurance  Co.,  74  Fed.  424. 

[c]  (U.  S.  C.  C.  S.  C.  1897)  When  the  amount  claimed  exceeds  the  jurisdic- 
tional amount,  but  defendant  sets  up  a  payment  reducing  the  sum  below  that 
amount,  the  court  has  jurisdiction  if,  in  order  to  ascertain  the  amount  ac-tually 
in  controversy,  it  must  consider  conflicting  testimony,  or  decide  disputed  i\wii- 
tions  of  law.— StiUwell-Bierce  &  Smith- Valle  Co.  v.  Williamston  OU  &  Fertilizer 
Co.,  80  Fed.  68. 

[d]  (Ga.  Sup.  1898)  Where,  in  an  action  involving  the  title  to  realty,  the 
plaintiff  claimed  the  same  without  making  a  payment  to  one  of  the  defend- 
ants of  the  sum  of  $2,200,  which  payment  the  latter  claimed,  the  action  ua-* 
one  involving  more  than  $2,000  and  was  removable  to  the  United  States 
courts.— Withers  v.  Banlt,  30  S.  E.  766,  104  Ga.  89. 

V.  Suit  by  Assignee  in  Bankkh^tcy. 

[a]  (U.  S.  O.  C.  Kan.  1877)  Suits  may  be  brought  in  the  circuit  courts  of  the 
United  States  by  assignees  in  banliruptcy  without  reference  to  the  amount 
or  value  in  controversy.— Payson  v.  Coliin,  Fed.  Cas.  No.  10,858  [4  DiU.  'SHO]. 

VI.  Pleading  and  Practice. 

[a]  Where  jurisdiction  depends  upon  the  amount  Involved,  it  la  to  be  deter- 
mined by  the  amount  of  damages  laid  in  the  declaration,  and  not  the  amount 
of  recovery. 

— (U.  S.  C.  C.  Pa.  1796)  Hulsecamp  y.  Teel,  Fed.  Cas.  No.  6,862  [2  DaU.  3r»Sl; 
(1810)  Muns  v.  De  Nemours,  Fed.  Cas.  No.  9,931  [2  Wash.  C.  C.  44K}J; 
(1878)  Machine  Co.  v.  Miugus,  Fed.  Cas.  No.  16,936;  (C.  C.  Blich.  1842) 
Sherman  v.  Claris,  Fed.  C&s.  No.  12,763  [3  McLean,  91]. 
(Ark.  Super.  Ct.  1833)  Murphy  v.  Howard,  Fed.  Cas.  No.  9,94da  [Hempst, 
205]. 

[b]  (U.  S.  Sup.  Ct  1897)  Recitals  In  an  agreed  statement  of  facts  in  a  suit 
to  enjoin  state  officers  from  seizing  liquors  Imported  by  plaintiff,  that  defend- 
ants had  seized,  and  intended  and  threatened  to  seize  In  the  future,  all  liq- 
uors imported,  and  that  the  value  of  the'  right  to  hnport  liquors  exceeded  $2,00u. 
are  a  concession  that  the  value  of  plaintiff's  rights  In  controversy  is  sufficient 
to  give  jurisdiction.— Scott  v.  Donald,  17  Sup.  Ct.  262,  165  U.  S.  107,  41  L. 
Ed.  648. 

[c]  (U.  S.  Sup.  1897)  Where  the  jurisdiction  of  a  federal  court  of  a  claim 
for  damages  in  excess  of  the  jurisdictional  amotmt  has  once  attached.  It  is 
not  defeated  by  the  fact  that  recovery  is  had  for  less  than  the  jurisdictional 
amount— Scott  v.  Donald,  17  Sup.  Ct  265,  165  U.  S.  58,  41  L.  Ed.  632. 

[d]  (U.  S.  Sup.  1898)  A  bill  by  a  building  an^  loan  association,  to  foreclose 
a  mortgage  securing  a  contract  under  which  the  association  loaned  or  advanced 
to  a  shareholder  $2,000  in  anticipation  of  the  maturity  of  his  shares,  and  by 
which  the  latter  agreed  to  pay  interest  thereon  and  the  monthly  dues  on  the 
shares  until  they  reached  the  par  value  of  $4,000,  or,  in  case  of  default  in  pay- 
ment of  such  dues,  to  pay  the  association  $4,000  less  the  dues  previously  paid, 
which  alleges  a  default,  and  that  but  $1,200  in  dues  has  been  paid,  shows  on 
its  face  that  the  matter  in  dispute  exceeds  the  amount  of  $2,000  exclusive  of 
Uiterest  and  costs.— Association  v.  Price,  18  Sup.  Ct  251,  169  U.  S.  45. 

[e]  (U.  S.  Sup.  1898)  A  suit  cannot  properly  be  dismissed  by  a  circuit  court 
as  not  substantially  involving  an  amount  sufficient  to  give  it  jurisdiction,  un- 
less the  facts,  when  made  to  appear  on  the  record,  create  a  legal  certainty 
of  that  conclusion.— Wetmore  v.  Rymer,  18  Sup.  Ct  293,  109  U.  S.  116. 

[f]  (U.  S.  Sup.  1898)  When,  from  the  nature  of  the  case  as  stated  in  the 
plaintiff's  pleading,  there  would  not  legally  be  a  judgment  for  an  amount 
necessary  to  the  jurisdiction  of  a  United  States  court,  jurisdiction  cannot  at- 
tach, though  the  damages  are  laid  in  a  larger  stun.^Vance  ▼.  W.  A.  Van- 
dercoolt  Co.,  18  Sup.  Ct.  645,  170  U.  S.  468. 

[g]  (U.  S.  C.  C.  A.  6th  Circuit,  1898)  In  determining  whether  the  matter  in 
dispute  exceeds  $2,000,  the  principle  to  be  applied  is  that,  where  the  law  gives 
no  rule,  the  plaintiCTs  demand,  unless  colorable,  must  furnish  one.  but  where 
the  law  does  give  the  rule,  the  legal  cause  of  action,  and  not  the  plaintiff's 
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emand,  must  be  regarded.— Hayward  v.  Manufacturing  Co.,  29  C.  C.  A.  438, 
^  Fed.  4. 

Lb]  (U.  S.  C.  C.  A.  6th  Circuit,  1898)  Although,  where  the  law  gives  no  rule, 
he  amount  of  damages  laid  in  the  declaration  is  not  conclusive,  yet,  if  there 
uiglit  be  a  recovery  for  the  necessarj^  amount,  jurisdiction  cannot  be  defeated, 
inder  tbe  act  of  March  3,  1875,  unless  the  court  find,  as  a  matter  of  fact,  that 
:he  amount  of  damages  stated  in  the  declaration  was  colorable.— Hayward  v. 
Manufacturing  Co.,  29  C.  C.  A.  438,  85  Fed.  4. 

[I]  (U.  S.  C.  C.  A.  6th  Circuit,  1898)  What  would  be  a  colorable  enlargement 
of  a  demand,  where  the  law  gives  no  fixed  rule,  depends  on  the  facts  of  the 
particular  case.— Hayward  v.  Manufacturing  Co.,  29  C.  C.  A.  438,  85  Fed.  4. 
[J]  (XT.  S.  C.  C.  A.  8th  Circuit,  1898)  In  a  suit  to  foreclose  a  mortgage  secur- 
ing tbe  sum  of  ^2.000,  the  bill  alleged  that  plaintiff  advanced  an  additional 
,'<2.2r»  to  pay  the  fee  for  recording  the  mortgage,  *'for  which  defendant  Is  liable 
to  bim."  Held,  that  the  averment  of  liability  was  a  mere  conclusion  of  law, 
and  that  the  bill  therefore  failed  to  show  tliat  more  than  ;F2,000  was  involved. 
— I^ss  V.  English,  29  C.  C.  A.  275,  85  Fed.  471. 

[k]  (U.  S.  C.  C.  Mo.  1872)  The  amount  in  dispute  is  the  sum  of  the  claims 
in  all  the  counts  upon  causes  of  action  which  are  properly  joined.— Judson  v. 
Macon  Co..  Fed.  Cas.  No.  7,568  L2  Dill.  213]. 

11]  (U.  S.  D.  C.  Arli.  1877)  The  amount  stated  in  the  body  of  the  complahit, 
and  not  that  in  the  prayer  for  judgment,  will  determine  the  amount  in  dispute 
in  an  action  on  a  money  demand.— Culver  v.  Crawford  Co.,  Fed.  Cas.  No.  3,4()8 
[4  DiU.  239]. 

[m]  (U.  S.  C.  C.  Mich.  1896)  While,  ordinarily,  in  cases  where  the  damages 
in  controversy  are  uncertain  in  amount,  a  distinct  allegation  that  the  neces- 
sary sum  or  value  is  involved  will  be  accepted  by  the  court,  yet  if  the  allega- 
tion, from  the  nature  of  the  case,' appears  to  be  merely  colorable,  and  without 
any  reasonable  foundation  in  the  facts,  It  will  be  treated  as  insufficient.— 
American  Wringer  Co.  v.  City  of  Ionia,  76  Fed.  6. 

[n]  (U.  S.  C.  C.  Utah,  1897)  Where  the  complaint  on  its  face  shows  that  the 
amount  in  dispute  exceeds  $2,000,  and  there  are  no  facts  alleged  from  which 
the  court  can  determine,  as  a  matter  of  law,  that  there  cannot  be  a  recovery 
of  the  jurisdictional  amount,  the  question  will  not  be  determined  on  ex  parte 
affidavits.— Holden  v.  Machinery  Co.,  82  Fed.  209. 

Lo]  (U.  S.  C.  C.  Utah,  1897)  It  seems  that  since  Act  March  3,  1875,  the  court 
is  not  concluded  on  the  question  of  jurisdiction  by  the  amount  laid  in  the  com- 
plaint; and  if,  at  the  trial,  that  amount  should  appear,  from  the  testimony  of 
plaintiff  and  his  witnesses,  to  have  been  laid  beyond  his  reasonable  expecta- 
tion of  recovery,  the  action  should  be  dismissed.— Holden  v.  Machinery  Co., 
82  Fed.  209. 

[p]  (U.  S.  C.  C.  N.  C.  1898)  A  bill  against  a  corporation  and  certain  of  its 
stoclvliolders  to  set  aside  alleged  purchases  of  stoclc  by  the  latter  with  corpo- 
rate funds,  and  to  enjoin  the  voting  of  such  stock,  filed  by  complainant  as  a 
stoclvholder  in  behalf  of  himself  and  all  other  stockholders  who  desire  to  inter- 
vene, and  which  alleges  that  complainant  is  the  owner  of  "divers  shares"  of 
tlie  stock  of  such  corporation,  but  from  which  the  amount  or  value  of  his 
holding  does  not  appear,  fails  to  show  that  the  amount  in  controversy  is  suffi- 
cient to  give  a  federal  court  jurisdiction.— Harvey  v.  Railroad  Co.,  89  Fed. 
115. 

Iq]  (U.  S.  C.  C.  Va.  1898)  A  bill  to  obtain  possession  and  establish  title  to 
certain  corporate  stock,  which  'alleges  the  amount  of  stock  in  controversy  to 
be  153  shares,  of  the  par  value  of  $100  each  and  of  greater  market  value, 
shows  on  its  face  that  the  amount  in  controversy  exceeds  $2,000.— R van  v. 
Railroad  Co.,  89  Fed.  397. 

[r]  (U.  S.  C.  C.  Cal.  1899)  The  relief  sought  by  a  bill  was  the  tearing  down 
and  rebuilding  of  a  wall  on  defendant's  lot,  allegtMi  to  encroach  upon  com- 
plainant's building  on  the  adjoining  lot  by  reason  of  being  out  of  plumb,  and 
the  recovery  of  damages  for  injury  caused  thereby  to  complainnnt's  building. 
The  evidence  taken  on  an  issue  joined  on  a  plea  to  the  jurisdiction  of  the 
court  showed  that  the  removal  and  rebuilding  of  defendant's  wall  would  cost 
not  less  than  $900,  and  complainant  laid  the  damages  for  injury  to  his  build- 
ing at  $2,700.  Held  that,  in  the  absence  of  evidence  showing  such  claim  to  be 
36  C.C.A.-30 
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colorable  or  fictitious,  the  matter  in  dispute  exceeded  ^2,000— Von  Schroedcr 
V.  Brittan,  93  Fed.  9. 

VII.  FoK  Purpose  of  Rsmoyal  from  State  Court. 

[a]  (U.  S.)  In  order  that  defendant  may  remove  a  cause  from  a  state  to  a 
federal  court  on  account  of  prejudice  or  local  influence,  under  Act  Aug.  13, 
1888  (25  Stat.  435)  §  2,  cl.  4,  the  matter  iu  disimte  must  exceed  the  sum  or  valoe 
of  $2,00u,  the  jurisdictional  amount  required  by  the  first  clause  of  the  act.— 
(Sup.  18ii0)  Ex  parte  Pennsylvania  Co.,  11  Sup.  Ct  141,  137  U.  S.  451;  (C.  C. 
A.  Gth  Circuit,  1804)  Tod  v.  RaUway  Co.,  12  C:  C.  A.  521,  65  Fed.  145. 

[b]  (U.  S.  C.  C.  A.  (5th  Circuit,  18U8)  The  fact  that  the  first  count  of  a  decU- 
ration  is  for  an  agreed  compensation  amounting  to  only  $2,000,  or  less,  do*^ 
not  defeat  a  removal  to  the  federal  court,  if  there  are  other  counts  so  framed 
that,  in  case  of  failure  to  establish  the  specific  agreement,  it  is  legally  possible 
for  plaintiff  to  recover  a  sum  exceeding  ?2,0lK)  as  the  reasonable  value  of  the 
services  rendered.— Hayward  v.  Manufacturing  Co.,  29  C.  C.  A.  438,  S5  Fed.  4. 

[c]  (U.  S.  C.  C.  A.  6th  Circuit,  1898)  Since  a  plaintlfr  cannot  remove  m  suit 
to  the  federal  court  on  the  ground  of  diverse  citizenship,  the  demand  in  his 
declaration  in  the  state  court  for  a  sum  exceeding  $2,0(X)  cannot  constitute  a 
colorable  enlargement  for  the  purpose  of  establishing  federal  jurisdiction.— 
Uayward  v.  Manufacturing  Co.,  29  C.  C.  A.  438,  85  Fed.  4. 

Id]  (IT.  S.  C.  C.  Ind.  1893)  Where  in  an  action  for  wrongful  death  the  com- 
plaint lays  the  damages  "hi  the  sum  of  thousand  dollars;    wherefore 

plaintiff  demands  judgment  for  thousand  dollars,"  this  must  be  con- 
strued as  a  suit  for  $1,000  damages,  and  defendant  cannot  secure  a  removal  of 
the  cause  to  a  federal  court  on  the  ground  of  diverse  citizenship,  by  alleging 
in  the  petition  for  removal  that  the  matter  In  dispute  exceeds  ^,000.— Yarde 
V.  Railroad  Co.,  57  Fed.  913. 

[e]  (U.  S.  C.  C.  Wash.  ISOG)  A  receiver  of  a  national  bank,  appointed  by  the 
comptroller  of  the  currency,  when  sued  in  a  state  court  on  a  claim  of  less 
than  $2,000,  has  no  power  to  remove  the  case  to  a  federal  court— HaUam  v. 
Tillinghast,  75  Fed.  849. 

[f]  (U.  S.  C.  C.  Mich.  1898)  To  authorize  a  removal  it  must  appear  from 
the  pleadings  at  the  time  of  removal  that  the  requisite  sum  is  in  controversy. 
Where  such  fact  does  not  appear  from  the  declaration,  which  is  then  tbe 
only  pleading  on  file,  it  cannot  be  supplied  by  averments  as  to  a  set-off  in 
the  petition  for  removal,  nor  by  pleadings  filed  after  the  removal  is  made.— 
Sturgeon  River  Boom  Co.  v.  W.  H.  Sawyer  Lumber  Co.,  89  Fed.  113. 

IgJ  (U.  S.  C.  C.  Cal.  1899)  The  fact  that  a  chrcuit  court  might  have  origiDal 
jurisdiction  of  a  case,  under  Rev.  St.  U.  S.  f  629,  providing  that  circuit  courts 
shall  have  original  jurisdiction  of  all  suits  at  law  or  in  equity  arising  nnder 
any  act  providing  for  revenue,  does  not  give  the  ri^t  to  remove  such  a  case. 
where  involving  less  than  $2,000,  to  the  circuit  c^ourt,  since  Act  March  3, 
1887  (24  Stat  552),  as  corrected  by  Act  Aug.  13,  1888  (25  Stat  433),  gives  only 
the  right  to  remove  suits  of  which  tbe  circuit  courts  are  given  original  Jnrto- 
diction  ''by  the  preceding  section,"  which  section  requires  at  least  $2,000  to 
be  involved.— Johnson  v.  Wells,  Fargo  &  Co.,  91  Fed.  1. 

[h]  (Ga.  Sup.  1896)  The  right  to  remove  a  cause  from  a  state  to  a  federal 
court  being  complete  as  the  case  stood  upon  the  filing  of  the  plaintiff's  decla- 
ration, the  defendant's  right  of  removal  cannot  be  taken  away  by  any  sub- 
sequent amendment  by  the  plaintiff,  reducing  the  amount  of  the  debt  or 
damages  for  which  the  action  was  originally  brought  so  as  to  render  tbe 
clahn  for  a  sum  less  than  the  requisite  jurisdictional  amount  in  tbe  federal 
court— Association  v.  Wells,  25  S.  £.  246,  99  6a.  228. 

[1]  (Ind.  App.  1895)  A  cause  is  not  removable  to  a  United  States  court  for 
the  reason  that  the  prayer  for  relief  aslss  for  ''$2,000  and  all  other  proper  re- 
lief," when,  under  the  pleadings,  there  was  no  other  proper  relief  obtainable. 
—Railroad  Co.  v.  Worman,  40  N.  E.  751,  12  Ind.  App.  4M. 

[j]  (Ind.  App.  1896)  In  determining  a  party's  right  to  remove  to  tbe  fed- 
end  court  an  action  between  citizens  of  different  states  under  a  federal 
statute  allowing  such  removal  when  the  amount  in  controversy  is  over  $2,000* 
the  amount  demanded  in  the  complaint  must  be  taken  as  the  amount  in  con- 
troversy, though  differing  from  the  damages  alleged,  and  though  tbe  prmjer 
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was  amended  before  answer  to  prevent  a  removal.— Railroad  CJo.  ▼.  Juday,  49 
N.  E.  843. 

Ik]  (Ky.  App.  1899)  A  cause  cannot  be  removed,  as  a  matter  of  right,  from 
a  state  to  a  federal  court,  unless  tbe  sum  sued  for  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  of  $2,000.— Railway  Co.  v.  Tucker's  Adm'r,  49  S.  W. 
314. 

II]  (Tex.  Sup.  1898)  Where  the  amount  in  dispute  in  an  action  to  cancel  a 
lien  exceeds  $2,000,  the  defendant  has  a  right  to  have  the  cause  removed  to 
the  federal  court,  although  the  evidence  may  show  that  he  is  entitled  to  less 
than  that  sum.— Association  v.  Cunningham,  47  S.  W.  714. 

[m]  (Tex.  C^v.  App.  1894)  Aji  allegation,  in  a  petition  for  removal  to  a  fed- 
eral court,  that  the  matter  in  controversy  is  *'of  the  sum  and  value  of  over 
$2,000,  as  petitioner  is  informed  and  verily  believes,"  is  insufficient.— Land  CJo. 
V.  Maitin,  25  S.  W.  475. 

[n]  (Tex.  Civ.  App.  1898)  A  cause  cannot  be  removed  to  the  federal  court 
where  the  petition  to  cancel  the  obligation  and  recover  a  penalty  for  usury 
shows  that  the  amount  due  on  the  obligation,  together  with  the  penalty,  does 
not  amount  to  $2,000.— Association  v.  Price,  46  S.  W.  92. 


(94  Fed.  751.) 

SUPREME  LODGE  KNIGHTS  OF  PYTHIAS  OF  THE  WORLD  T.  BECK. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  16,  1899.) 

EviDSHCE — Shifting  Burden  of  Proof. 

Where  a  defendant  in  an  action  on  a  policy  of  life  insurance  pleads  as  a 
defense  that  the  insured  committed  suicide,  by  reason  of  which  the  policy 
became  void,  the  burden  of  establishing  such  defense  rests  upon  the  de- 
fendant throughout  the  trial  The  fact  that  the  plaintiff  introduces  in  evi- 
dence the  proofs  of  death  furnished  the  defendant,  containing  the  state- 
ment that  the  insured  committed  suicide  and  the  verdict  of  a  coroner's  Jury 
to  that  effect,  while  such  evidence  is  entitled  to  its  weight,  and,  standing 
alone,  would  establish  the  fact  of  suicide  prima  facie,  does  not  shift  the 
burden  of  proof  on  the  issue,  so  as  to  require  the  plaintiff  on  the  whole  case 
to  prove,  by  a  preponderance  of  evidence,  that  death  resulted  from  other 
causes. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  District 
of  Montana. 

Albert  L  Loeb,  for  plaintiff  in  error. 
d  B.  Nolan,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  On  the  Ist  day  of  April,  1895,  one  Frank 
E.  Beck  made  application  for  membership  in  the  endowment  rank. 
Knights  of  Pythias,  which  is  the  insurance  branch  of  that  society's 
business.  The  application  was  accepted.  The  applicant's  wife,  Lil- 
lian H.  Beck,  the  defendant  in  error  here,  was  named  as  beneficiary. 
The  by-laws  of  the  society  pertinent  to  the  present  case  provide: 

"If  the  death  of  any  member  of  the  endowment  rank  heretofore  admitted  into 
the  first,  second,  third,  or  fourth  class,  or  hereafter  admitted,  shall  result  from 
suicide,  either  voluntary  or  Involuntary,  whether  such  member  shall  be  sane  or 
insane  at  the  thne,  or  if  such  death  shall  be  caused  or  superinduced  by  the  use 
of  intoxicating  liquors,  narcotics,  or  opiates,  or  in  consequence  of  a  duel,  or  at 
the  hand  of  justice,  or  violation  or  attempted  violation  of  any  criminal  law, 
then  the  amount  to  be  paid  upon  such  member's  certificate  shaU  be  a  sum  only 
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3n  proportion  to  the  whole  amount  as  the  matmred  life  expectancy  is  to  the 
<?ntire  expectancy  at  date  of  admission  to  the  endowment  rank;  the  expecta- 
rtion  of  life  based  upon  the  American  Experience  Table  of  Mortality  in  force  at 
-the  time  of  such  death  to  govern." 

On  the  night  of  the  31st  day  of  October,  1896,  by  the  discharge  of  a 
•double-barreled  shotgun,  which  Beck  at  the  time  carried,  he  was  killed 
A  coroner's  inquest  was  held,  and  the  verdict  declared  that  the  in- 
sured "came  to  his  death,  on  the  31st  of  October,  1896,  by  shooting 
Jiimsolf  in  the  head  with  a  double-barreled  shotgun,  with  the  purpose 
^nd  intent  of  committing  suicide,  while  temporarily  insane,  due  prob- 
.5ibly  to  the  use  of  intoxicants;  that  he  threatened  to  kill  his  wife  be- 
.fore  killing  himself."  Pursuant  to  the  by-laws  of  the  society,  proofs 
of  death  were  presented  to  it,  which  were  signed  and  sworn  to  by  the 
beneficiary,  in  which  the  statement  was  made  that  the  death  of  the 
insured  was  caused  by  suicide.  Annexed  to  the  pnroofs  was  a  copy 
•of  the  coroner's  verdict,  together  with  a  certified  copy  of  the  testimony 
upon  which  it  was  based.  In  due  time,  after  the  presentation  of  the 
proofs  of  death,  a  tender  of  |138  was  made  by  the  society,  which  was 
refused,  and  thereafter  the  present  suit  was  commenced  against  the 
plaintiff  in  error  to  recover  the  smn  of  f3,000,  which  was  the  amount 
of  the  insurance.  Wliile  the  complaint  alleges  that  the  plaintiff  fur- 
nished the  defendant  with  proof  of  the  death  of  the  insured,  it  containii 
no  mention  of  the  manner  of  his  death.  In  defense  of  the  action,  the 
.defendant  alleges  "that  the  death  of  said  Beck  resulted  from  self-de- 
.' extraction,  and  that  he  committed  suicide;  that,  prior  to  said  Beck  tak- 
ing his  own  life,  said  Beck  was  attempting  to  violate,  and  did  violate, 
the  criminal  laws  of  the  state  of  Montana."  The  answer  made  a  ten- 
'4l(»r  to  the  plaintiff  of  f  138,  and  asked  that  the  defendant  be  dismissed 
Avith  its  costs.  The  case  came  on  for  trial  before  the  court  with  a 
jury,  and  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of  |3,000. 

It  is  first  claimed  on  behalf  of  the  plaintiff  in  error  that  there  is  no 
-c'vidence  to  sustain  the  verdict;  in  other  words,  that  the  court  should 
'Lave  directed  a  verdict  for  the  defendant.  A  careful  examination  of 
the  evidence  and  consideration  of  the  circumstances  surrounding  the 
killing  satisfies  us  that  the  trial  court  would  not  have  been  ju^ified 
in  doing  so,  but  that  it  was  a  case  proper  to  be  submitted  to  the  jury, 
under  appropriate  instructions. 

Complaint  is  next  made  of  instructions  given  and  refused,  the  sub- 
¥itance  of  which  complaint  is  that  because,  in  the  proofs  of  death  prt- 
jsented  by  the  beneficiary,  which  were  introduced  in  evidence  by  the 
plaintiff,  were  the  verdict  of  the  coroner's  jury  and  the  statement  of 
^the  beneficiary  to  the  effect  that  the  deceased  committed  suicide,  the 
l)urden  which  theretofore  rested  on  the  defendant  to  prove  that  fact, 
which  it  alleged,  as  a  defense,  was  thereby  shifted,  and  that  it  then 
became  incumbent  upon  the  plaintiff  to  show,  by  a  preponderance  of 
evidence,  that  the  death  of  the  deceased  was  from  accident  or  natural 
causes.  Undoubtedly  the  preliminary  proofs  furnished  the  defendant 
by  the  plaintiff,  and  introduced  in  evidence  by  her,  constituted  prima 
facie  proof  that  the  deceased  committed  suicide,  and,  standing  alone, 
would  have  defeated  any  recovery  on  her  part.  But  they  were  of  such 
a  nature  as  that,  since  it  was  not  made  to  appear  that  the  insurer  was 
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prejudiced  in  its  defense  by  relying  upon  the  representations  containedi 
in  the  proofs,  it  was  open  to  the  plaintiff  to  show  by  other  proof,  or 
by  the  facts  and  circumstances  of  the  case,  that  those  representation* 
were  made  under  a  misapprehension  of  the  true  facts,  or  in  ignorance 
of  material  matters  subsequently  ascertained.  Insurance  Co.  v.  New- 
ton,  22  Wall.  32;  Hanna  v.  Insurance  Co.,  150  N.  Y.  526,  44  N.  E. 
1099;  Walther  v.  Insurance  Co.,  65  Cal.  417,  4  Pac.  413.  In  all 
cases  where  such  showing  is  satisfactory,  such  an  admission  is  over- 
come. The  burden  of  proof  and  the  weight  of  evidence  are,  as  said 
by  the  supreme  court  of  Massachusetts  in  Bridge  Co.  v.  Butler,  2  Gray, 
132,  **two  very  different  things.  The  former  remains  on  a  party  af- 
firming a  fact,  and  does  not  change  in  any  aspect  of  the  cause;  the 
latter  shifts  from  side  to  side  in  tie  progress  of  a  trial,  according  to- 
the  strength  and  nature  of  the  proofs  offered  in  support  or  denial  of* 
the  main  fact  to  be  established."  In  Heinemann  v.  Heard,  62  N.  Y. 
455,  the  court  of  appeals  of  New  York  said: 

"During  the  progress  of  a  trial,  it  often  happens  that  a  party  gives  evidence* 
tending  to  establish  his  aUegation,~8ufflcient,  it  may  be,  to  establish  it  primat 
facie,— and  it  is  sometimes  said  that  the  burden  of  proof  is  then  shifted.  Alt 
that  is  meant  by  this  is  that  there  is  a  necessity  of  evidence  to  answer  the 
prima  facie  case,  or  it  will  prevail;  but  the  burden  of  maintaining  the  affirm- 
ative  of  the  issue  involved  in  the  action  is  upon  the  party  aUeglng  the  fact 
which  constitutes  the  issue,  and  this  burden  remains  throughout  the  trial." 

See,  also,  Spencer  v.  Association,  142  N.  Y.  509,  37  N.  E.  625^. 
Scott  V.  Wood,  81  CaL  398,  22  Pac.  871;  Clark  v.  Hills,  67  Tex.  141,. 
2  S.  W.  356;  Powers  v.  RusseU,  13  Pick.  76;  Tarbox  v.  Steamboat  Co.,. 
50  Me.  345;  Nibl.  Ben.  Soc.  &  Ace.  Ins.  §  336. 

We  are  of  opinion  that  the  burden  assumed  by  the  defendant,  in: 
its  answer,  of  proving  that  the  deceased  came  to  his  death  with  sui- 
cidal intent,  remained  on  the  defendant,  and  that  it  did  not  devolve- 
upon  the  plaintiff  to  prove,  by  a  preponderance  of  evidence,  that  hia 
death  resulted  from  the  accidental  discharge  of  the  gun. 

It  is  further  claimed  on  the  part  of  the  plaintiff  in  error  that  the* 
court  should  have  directed  the  jury  to  return  a  verdict  for  the  defend- 
ant, on  the  ground  that  the  death  of  the  deceased  should  be  treated 
as  one  "in  violation  or  attempted  violation  of  the  criminal  law."    There 
are  two  answers  to  this  point,  either  one  of  which  is  suflftcient:    First,^ 
the  allegation  of  the  answer  is  not  that  Beck's  death  resulted  from, 
the  violation  or  attempted  violation  of  any  criminal  law  of  the  state- 
of  Montana,  but  only  that  at  some  indefinite  time,  "prior  to  said  Beck 
taking  his  own  life,  said  Beck  was  attempting  and  did  violate  the- 
criminal  law  of  the  state  of  Montana."    In  the  next  place,  while  the- 
evidence  showed  that,  very  shortly  prior  to  the  time  that  he  was^^ 
killed,  he  waa  engaged  in  unlawful  acts,  it  did  not  show  with  sufficient 
clearness  that  he  was  so  engaged  at  the  time  he  met  his  death   as 
to  justify  the  court  in  takmg  the  case  from  the  jury.    The  judgment 
!s  affirmed. 
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(94  Fed.  754.) 

HARVARD  PUB.   CX).   v.   SYNDICATE   PUB.   CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  5,   1899.) 

Action  on  Contract—Evidence  to  Establish— Question  for  Jcrt. 

Where  letters  Introduced  In  evidence  by  a  plaintiff  in  proof  of  the 
contract  sued  upon  do  not  constitute  In  themselves  a  completed  at- 
tract but  merely  negotiations  with  a  view  to  a  contract,  and  they  are 
supplemented  by  oral  testimony,  it  is  proper  to  submit  to  the  jury  the 
question  whether  the  contract  alleged  was  in  fact  completed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Thomas  Darlington,  for  plaintiflf  in  error. 

John  G.  Johnson,  for  defendant  in  error. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  BUPFINCh 
TON,  District  Judga 

DALLAS,  Circuit  Judge.  Eighteen  errors  have  been  assigned  in 
this  case,  but  it  is  not  necessary  to  consider  them  in  detaU.  The 
brief  on  behalf  of  the  plaintiff  in  error  presents  its  actual  contention 
in  four  points.  The  first  and  second  of  these  points  rest  upon  the 
assertion  that  the  court  below  erred  in  holding  that  certain  letters 
which  were  adduced  in  evidence  did  not  of  themselves  constitute  a 
complete  contract  If  they  did  not,  the  learned  judge  was  clearly 
right  in  submitting  to  the  jury  wheth^,  upon  the  whole  matter,  the 
contract  alleged  and  sued  upon  had  in  fact  been  completed.  Die 
Poconoket,  28  U.  S.  App.  600,  17  C.  C.  A.  309,  70  Fed.  640.  We  have 
carefully  examined  these  letters,  and  find  in  them  nothing  but  nego- 
tiations having  a  contract  prospectively  in  view.  From  them  alone 
it  would  be  impossible  to  state  any  perfect  agreement  They  do 
not  disclose  a  full  and  final  meeting  of  the  minds  of  the  parties. 
If  there  was  a  contract,  it  was  partly  in  writing  and  partly  oral. 
Consequently  the  court  below  committed  no  error  in  declining  to 
hold,  as  by  several  of  the  plaintifTs  points  it  was  requested  to  do, 
that  a  contract  exclusively  in  writing  had  been  established.  The 
plaintiff,  indeed,  was  not  willing  to  rest  its  proof  of  contract  upon 
the  letters  merely;  for  it  introduced  supplementary  testimony,  which, 
if  the  letters  had  constituted  a  complete  contract,  would  have  been 
both  superfluous  and  irrelevant. 

The  complaint  made  of  the  action  of  the  trial  judge  in  declining  to 
instruct  the  jury  that,  in  the  absence  of  a  plea  of  accord  and  satisfac- 
tion, **the  alleged  transaction  of  January  22d,  as  to  a  settlement  on 
that  day,  cannot  be  considered  by  the  jury  in  that  light,*'  is  not  well 
founded.  The  testimony  relating  to  this  transaction  was  received 
without  objection,  and  there  was  some  cross-examination  with  re- 
spect to  it.  In  our  opinion,  the  court  would  not  have  been  justified 
in  directing  the  jury  as  the  plaintiff  requested.  What  it  did  say  was. 
we  think,  entirely  proper  and  appropriate,  viz.: 

"I  may  say,  however,  respecting  this,  that  I  have  been  more  Inclined  to  regard 
the  evidence  heard  on  this     subject  as  bearing  on  the  question  whether  the 
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plaintiff  at  that  time  believed  it  had  such  a  claim  as  it  now  sets  up,— in  other 
words,  whether  the  claim  is  an  afterthought— than  as  evidence  of  a  settlement 
of  the  claim  made  here.  The  parties  were  at  that  time  settling  an  old  account, 
and  thej  introduced  into  It  the  cost  of  putting  in  the  electric  light  and  preparing 
the  office  for  this  business.  They  made  no  such  claim  then  as  is  now  set  up, 
60  far  as  my  memory  of  the  testimony  goes,— though  I  leave  it  to  you,— nor 
until  this  suit  was  brought.  You  have  heard  the  testimony  of  the  witnesses 
respecting  what  was  said  upon  that  occasion.  The  defendant  sets  it  up  as  evi- 
dence that  this  matter  was  called  up,  and  that  any  claim  the  plaintiff  had 
against  the  defendant  on  account  of  what  had  taken  place  was  settled.  I  re- 
peat to  you  that  I  have  regarded  it,  not  so  much  as  evidence  of  such  a  settle- 
ment, as  evidence  bearing  upon  the  question  whether  the  plaintiff  then  at  that 
time  believed  it  had  such  a  claim,— believed  that  the  contract  now  set  up  ex- 
isted,—or  whether  this  claim  was  an  afterthought  You  have  heard  the  defend- 
ant's testimony  in  answer  to  the  plaintiff's  on  this  subject  and  must  determine, 
from  a  fah*  consideration  of  It,  and  of  all  that  is  before  you,  what  weight  should 
be  attached  to  it" 

The  fourth  point  submitted  by  the  plaintiff  in  error,  that  "the  ver- 
dict was  against  the  evidence,"  presents  no  question  which  is  properly 
for  consideration  by  this  court.    The  judgment  is  affirmed. 


(94  Fed.  755.) 

TOWN  OF  GREENBURG  v.  INTERNATIONAL  TRUST  CO. 

(Circuit  Court  of  Appeals,  Second  Ch:cult    May  25,  1899.) 

No.  82. 

L  Highways— Determination  op  Necessity   by   CJourts— Validity  of  New 
York  Statute. 

Laws  N.  Y.  1892,  c.  493,  providing  for  the  extending  of  highways  in  one 
town  into  or  through  other  towns  in  the  same  county,  was  not  in  violation 
of  the  state  constitution  because  it  conferred  on  certain  courts  of  the 
state  the  power  to  determine  the  necessity  or  expediency  of  such  extensions, 
the  liighest  court  of  the  state  having  upheld  the  exercise  of  such  powers 
by  the  courts  In  numerous  analogous  cases  arising  under  the  same  consti- 
tution. 

19l  Municipal  Bonds— Irregularity  in  Issuance— Bona  Fide  Holders. 

The  fact  that  the  municipal  authorities  gave  a  credit  to  the  purchaser 
of  the  bonds  of  a  town,  instead  of  selling  them  for  cash,  as  required  by 
the  statute,  is  not  a  defense  to  an  action  on  such  bonds  by  a  subsequent 
bona  fide  purchaser. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

J.  Rider  Cady,  for  plaintiff  in  error. 
John  Dillon,  for  defendant  in  error. 

Before  WAIIACE  and  SHIPMAN,  Circuit  Judges. 

WAXIACE,  Circuit  Judge.  The  bonds  in  suit  were  created  pur- 
suant to  the  authority  conferred  by  an  act  of  the  legislature  of  the 
state  of  New  York  entitled  "An  act  to  provide  for  the  construction 
<rf  highways  and  bridges  upon  highways  running  through  two  or  more 
towns  of  the  same  ecunt^'  (chapter  493,  Laws  1892),  and  their  valid- 
ity is  contested  upon  the  proposition  that  the  act  violates  the  consti- 
tution of  the  state.    The  contention,  if  well  founded,  is  of  course 
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fatal  to  the  validity  of  the  bonds,  and  no  holder  of  them  can  in- 
voke protection  as  a  bona  fide  purchaser,  as  all  purchasers  take  them 
with  knowledge  of  the  law,  and  presumed  knowledge  that  they  are 
void. 
Section  1  of  the  act  provides  as  follows: 

"Any  twelve  or  more  freeholders,  residing  in  any  county  of  this  state,  may 
present  a  petition  which  must  be  duly  verified  by  at  least  all  of  the  said  free- 
holders, to  the  supreme  court  at  a  special'  term  to  be  held  In  the  judicial  dis- 
trict where  such  court  is  situated  or  to  the  county  court  of  said  county,  stating 
that  it  is  necessary  for  the  public  welfare  and  convenience  that  a  highway  in 
any  one  town  in  said  county  shall  be  continued  along  and  through  another 
town  in  the  same  county.  Upon  receipt  of  the  said  petition  the  said  court 
shall  carefully  consider  the  facts  therein  alleged,  and  if  it  shaU  be  satisfied  that 
the  said  highway  is  necessary  for  the  public  welfare  and  convenience,  and  that 
its  continuation  and  construction  will  afl!ord  a  nearer  road  between  two  popu- 
lous points  in  two  towns  than  by  any  existing  highway,  then  the  said  court 
may  make  an  order  directing  that  a  notice  shall  be  published  In  two  news- 
papers of  said  county,  for  two  successive  weeks,  of  the  time  and  place  when  an 
application  for  the  commissioners  shall  be  made,  and  at  said  time  and  place 
said  court  shall  make  an  order  appointing  three  commissioners  for  the  pnri>o8es 
liereinafter  described,  all  of  which  commissioners  shall  be  freeholders  residing 
within  the  said  county.** 

By  other  sections  of  the  act,  the  commissioners  are  directed  to  pro- 
ceed with  due  diligence  to  continue,  lay  out,  open,  and  construct 
the  highway  by  as  direct  a  route  as  they  shall  deem  jH^cticable  be- 
tween the  terminal  points  named  in  the  petition,  and  build  any  neces- 
sary bridges,  are  empowered  to  enter  upon  necessary  lands  and  re- 
move the  fences,  and  are  directed,  upon  a  prescribed  notice,  to  ascer- 
tain and  determine  the  damages  sustained  by  any  person  interested 
in  the  lands  through  which  the  highway  may  have  been  laid  cut. 
The  act  also  provides  for  an  appeal  from  the  award  of  the  commis- 
sioners by  any  person  aggrieved  to  the  court  by  which  the  commis- 
sioners were  appointed;  authorizes  the  court  to  confirm,  or  order  the 
ccmmissioners  to  alter  or  amend,  the  award;  provides  that  the  amount 
ascertained  by  the  commissioners  for  the  expenses  and  damages  of 
laying  out  and  constructing  the  road  shall  be  paid  by  the  town  through 
which  it  is  constructed;  directs  the  supervisor  of  each  of  the  towns 
to  issue  the  bonds  or  obligations  of  the  town  for  the  amoant,  pay- 
able in  20  years  from  date,  and  deliver  them  to  the  commissioners; 
and  directs  the  commissioners  to  pay  out  the  bonds  at  not  less  than 
par,  in  liquidation  of  the  expenses  and  damages,  or,  at  their  option, 
to  sell  them  at  not  less  than  par,  and  apply  the  proceeds  for  that  pur- 
pose. 

The  constitution  in  force  in  1892  (Const.  1846,  and  amendments) 
contained  no  provision  in  terms  prohibiting  the  legislature  from  con- 
ferring upon  the  court  the  powers  now  in  question.  As  to  "officers 
whose  offices  may  hereafter  be  created  by  law,''  it  authorized  their 
selection  by  appointment  "as  the  legislature  may  direct"  (article  10, 
§  2),  and  thereby  enabled  that  body  to  lodge  the  appointment  with 
any  agency  it  might  see  fit  to  designate.  Sturgis  v.  Spofford,  45 
N.  Y.  446.  It  auiSorized  the  legislature  to  ascertain  the  compensa- 
tion to  be  made  when  private  property  was  to  be  taken  for  public 
use  "by  not  less  than  three  commissioners  to  be  appointed  by  a 
court  of  record  as  shall  be  prescribed  by  law"  (article  1,  §  7);  and  un- 
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der  this  provision  it  was  adjudged  by  the  court  of  appeals  to  be  no 
objection  to  the  constitutionality  of  an  act  that  it  devolved  upon  the 
commissioners,  thus  to  be  appointed  by  the  court,  administrative 
duties  in  the  management  of  the  public  undertaking.  In  re  Village 
of  Middletown,  82  N.  Y.  196.  Under  the  general  powers  confided  by 
the  constitution,  it  has  been  declared  by  the  highest  court  of  the 
state  that  the  legislature  could  delegate  to  public  ofScers  the  deter- 
mination of  the  expediency  of  laying  out  highways  and  appropriat- 
ing the  property  of  individuals  for  the  purpose;  could  direct  the  con- 
struction of  highways  by  towns;  could  compel  the  creation  of  a 
town  debt  therefor  by  the  issue  of  bonds;  could  impose  a  tax  upon 
the  property  of  the  towns  to  pay  the  bonds;  could  do  these  things 
without  the  consent  of  the  citizens  or  the  town  authorities;  and 
that,  when  the  legislative  act  has  committed  to  public  officers  the 
duty  of  judging  of  the  expediency  of  making  an  appropriation  of 
property  for  a  public  use,  it  is  no  objection  to  its  validity  that  it 
permits  them  to  act  upon  their  own  views  of  propriety  and  duty  with- 
out the  aid  of  a  forensic  contest,  or  affording  a  hearing  upon  the 
question  to  parties  interested.  People  v.  Smith,  21  !N.  Y.  595;  Peo- 
ple V.  Flagg,  46  N.  Y.  401. 

That  the  legislature  can  delegate  to  the  courts  the  power  of  deter- 
mining the  question  of  the  extent  and  necessity  of  an  appropriation 
of  property  for  public  use  is  shown  by  the  decisions  under  the  gen- 
eral railroad  act  of  1850.  In  Eailroad  Co.  v.  Davis,  43  N.  Y.  137,  the 
court  tised  this  language: 

**It  Is,  we  think,  the  clear  construction  of  the  statute  that  the  court  is  to 
determine,  upon  the  application  by  a  railroad  company  to  acquire  additional . 
lands  for  the  purposes  of  the  corporation,  the  question  as  to  the  necessity  and 
extent  of  the  appropriation.  The  plenary  power  of  the  legislature  covering  the 
subject  would  have  authorized  it  to  designate  the  particular  premises  which 
the  respondent  might  take  for  Its  purpose.  The  general  purpose  l)eing  public, 
the  legislature  could  have  defined  the  extent  of  the  appropriation  necessary  for 
the  public  use.  But  this  the  legislature  has  not  attempted  to  do,  nor  has  it 
delegated  to  the  railroad  company  the  power  to  determine  the  necessity  for  the 
appropriation  of  private  property  for  corporate  purposes.  It  has  constituted 
the  court  a  tribunal  to  hear  and  determine  on  the  premises." 

In  Re  New  York  Cent.  R.  Co.,  66  N.  Y.  407,  the  court  said: 

"This  necessity  is  therefore  made  a  Judicial  question,  and  when  controverted 

it  is  obvious  that  the  facts  must,  in  some  form,  be  laid  before  the  court  to  enable 

It  to  decide." 

We  do  not  understand  that  the  constitutionality  of  the  present  act 
is  impugned  upon  any  other  contention  than  that  it  undertakes  to 
devolve  upon  the  court  legislative  or  administrative,  instead  of  judi- 
cial, functions.  The  separation  of  legislative,  executive,  and  judicial 
powers  is  recognized  throughout  the  constitution,  as  it  is  in  the 
constitutions  of  all  the  other  states;  and,  if  the  question  of  the  neces- 
sity of  opening  public  highways  is  not  a  judicial  question,  the  legis- 
lature could  not  commit  it  to  the  courts,  and  the  act  is  clearly  void. 
This  is  the  real  inquiry,  and,  as  it  appears  to  us,  the  only  one  that  re- 
quires discussion  upon  this  branch  of  the  cause. 

If  the  legislature  can  devolve  upon  a  court  the  decision  of  the  neces- 
sity of  an  appropriation  of  property  for  the  uses  of  a  railway,  it  is 
difficult  to  understand  why  this  may  not  be  done  when  the  public 
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use  is  for  the  purpose  of  a  common  highway.  No  adjudicatioii  by  the 
courts  of  this  state,  or  by  any  other  court,  directly  in  point,  is  cited 
for  the  proposition  that  the  legislature  may  not  confer  upon  a  judi- 
cial tribunal  the  power  to  determine  as  to  the  necessity  of  the  con- 
struction of  a  highway.  Inasmuch  as  such  a  question  can  be  referred 
to  a  municipality,  or  to  public*  officers,  for  determination,  the  objec- 
tion to  depositing  the  power  with  a  judicial  tribunal  can  only  be 
found  in  the  consideration  that  the  question  is  not  of  a  nature  to 
involve  the  exercise  of  the  judicial  function.  The  objection  is  met 
by  many  decisions  of  the  courts  of  this  state  in  cases  arising  ander 
statutes  authorizing  courts  to  review  the  action  of  commissionerB 
in  laying  out,  or  refusing  to  lay  out,  highways.  In  Lawton  v.  Com- 
missioners, 2  Caines,  179,  the  supreme  court,  in  considering  a  stat- 
ute which  authorized  the  commissioners  of  highways  to  lay  out  a  road, 
and,  if  they  refused  to  lay  it  out,  gave  an  appeal  to  the  judges  of  the 
court  of  common  pleas,  assumed  as  unquestionable  the  authority  of 
the  judges  to  decide  the  ai^eal  upon  the  merits, — "the  fitness  or  on- 
fitness  of  laying  out  the  road."  In  People  v.  Champion,  16  Johns. 
Gl,  the  case  arose  under  a  later  statute  authorizing  an  appeal  to  three 
of  the  judges  of  the  court  of  common  pleas  by  any  person  aggrieved 
by  the  determination  of  the  commissiouers  of  highways  in  laying  out, 
or  refusing  to  lay  out,  any  road,  and  the  court  declared  that  the 
IK)wer  of  the  judges  in  appeals  from  a  refusal  authorized  them  "to 
lay  it  out  themselves."  Commissioners  of  Highways  of  Warwick 
V.  Judges  of  Orange  Co.,  13  Wend.  433,  was  a  case  arising  under  a 
later  statute  containing  substantially  similar  provisions,  and  the 
■  court  said: 

"The  proceeding  by  appeal  was  not  intended  to  be  a  review  of  legal  ques- 
tions, or  of  irregularities  tbat  might  exist  in  the  preliminary  steps,  or  of  a  right 
of  certiorari,  but  to  be  an  examination  of  the  necessity  or  propriety  of  the  rcMuL 
assuming  aU  of  the  previous  steps  to  have  been  regularly  taken." 

In  People  v.  Judges  of  Dutchess  Co.,  23  Wend.  360,  the  court  said: 

'The  commissioners  had  decided,  in  effect,  that  no  road  on  any  route  between 
these  points  should  be  laid  out.  Upon  that  decision  the  Judges  were  sitting  in 
review,  and  it  was  a  matter  of  no  moment  what  particular  route  either  the 
jury  or  the  commissioners  had  examined." 

In  People  v.  Commissioners  of  Highways  of  Cherry  Valley,  8  N.  Y. 
476,  the  syllabus  is: 

"Upon  an  appeal  from  the  determination  of  the  commissioners  of  highways 
refusing  to  lay  out  a  highway,  the  referees  have  all  the  powers,  and  are  charged 
with  all  the  duties,  formerly  possessed  by  the  three  Judges  of  the  court  of  com- 
mon pleas  imder  the  provisions  of  the  Revised  Statutes.  To  reverse  the  deter- 
mination of  the  commissioners,  they  should  make  such  an  order  in  relation  to 
laying  out  the  highway  as  in  their  Judgment  the  conmiissioners  should  have 
made." 

In  People  v.  Commissioners  of  Highways  of  Town  of  Milton,  37  N. 
Y.  360,  the  case  was  one  where  the  commissioners  had  refused  to 
open  a  highway,  and,  upon  an  appeal  from  their  order,  the  refarees 
had  ordered  it  to  be  laid  out  and  opened.  TSie  court  affirmed  the 
lower  courts  in  ordering  a  peremptory  mandamus  compelling  the 
commissioners  to  open  the  road.  All  of  ibese  cases  necessarily  sanc- 
tion the  proposition  that  the  question  of  the  propriety  and  necessity 
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of  opening,  or  refusing  to  open,  a  highway  can  be  properly  committed 
to  the  decision  of  a  judicial  tribunal. 

We  entertain  no  doubt  that  'the  present  act  was  a  constitutional 
exercise  of  power  by  the  legislature,  and,  having  reached  this  conclu- 
sion, do  not  feel  it  to  be  our  duty  to  consider  whether  it  was  ex- 
pedient or  inexpedient  legislation.  It  is  proper  to  say,  however,  in 
answer  to  the  suggestion  that  the  act  as  framed  precluded  the  of- 
ficers or  citizens  from  any  voice  in  a  matter  entailing  a  large  debt 
upon  the  town,  that  we  do  not  so  read  the  act  The  commission- 
ers were  to  be  appointed  after  two  weeks'  public  notice;  and  at  any 
time  before  the  appointment  was  made  it  was  within  the  power  of 
the  court  to  reconsider  its  decision,  and  refuse  to  appoint  com- 
missioners, and  it  is  to  be  presumed  that  the  court  would  have  given 
4ue  weight  to  any  remonstrances  or  representations  had  any  been 
presented. 

The  bonds  in  suit  were  issued  and  negotiated  conformably  in  all 
respects  to  the  provisions  of  the  act  but  one.  They  were  negotiated 
at  par,  but  not  for  cash,  and  under  an  agreement  with  the  purchaser 
that,  as  to  a  portion  of  the  price,  payment  might  be  deferred  and 
collateral  securities  substituted  meanwhile.  Asstiming  this  to  have 
been  a  departure  from  the  statutory  requirement,  as  the  plaintiff 
was  a  bona  fide  holder  of  the  bonds,  without  notice  of  the  deviation 
by  the  agents  of  the  town  from  the  terms  of  their  authority,  the  facts 
did  not  afford  any  defense  to  his  action.  Mercer  Co.  v.  Hacket,  1 
Wall.  83;  Grand  Chute  v.  Winegfjir,  15  Wall.  355;  Provident  life  & 
Trust  Co.  of  Philadelphia  v.  Mercer  Co.,  170  U.  S.  593,  18  Sup.  Ct. 
788.  The  court  below  properly  directed  a  verdict  for  the  plaintiff, 
and  the  judgment  is  affirmed,  with  costs. 


(94  Fed.  762.) 

TIMES  PUB.  CO.  V.  CARLISLE.     JOURNAL  CO.  v.  SAME.    WORLD  PUB. 

CO.  V.  SAME. 

(arcult  Court  of  Appeals.  Eighth  Circuit    May  8,  1899.) 

Nos.  1,137-1,139. 

I.  Libel — Actions— Damages. 

A  good  name  is  more  estimable  than  tangible  property,  and  as  valuable, 
and  the  law  gives  correspouding  redress  for  its  injury. 
-2.  Same — Evidence— Pbesumption  from  Good  Reputation    of  Plaintiff. 

Every  man  is  presumed  to  be  innocent  of  crime  until  he  is  proved  to 
be  guilty;   but  there  is  a  stronger  presumption  that  a  man  of  good  repu- 
tation is  not  guilty  of  a  criminal  charge,  and  he  who  attacks  the  repu- 
tation of  such  a  man  cannot  escape  the  effect  of  this  presumption. 
S.  Same— Necessity  of  Proving  Actual  Malice. 

Tlie  unprivileged  publication  of  matter  that  is  false  and  libelous  per  se 
warrants  the  recovery  of  compensatory  damages,  without  allegation  or 
proof  of  malice  in  its  ordinary  acceptation;    that  Is  to  say,  HI  will,  bad 
mqtive,  hatred,  or  intent  to  injure. 
4.  Same— Implied  Malice. 

Malice,  In  its  legal  sense,— that  is  to  say,  "an  act  done  wrongfully, 
without  legal  justification  or  excuse/'— is  conclusively  implied  from  such 
a  publication. 
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6.  Same— UNPRivniBOBD  Publication— J  ustificatioh. 

The  fact  that  the  information  from  which  such  a  publication  was  made 
was  derived  from  another,  who  made  or  repeated  the  charge  It  contained^ 
and  that  the  name  of  the  informant  was  stated  in  the  lib^  is  no  justifica- 
tion for  its  publication. 
d  Same— Exemplary  Damaobs. 

Exemplary  damages  may  be  allowed  by  the  jury,  in  an  action  of  libel, 
when  the  publication  was  made  with  ill  will,  or  a  willful  intent  to  injure 
the  party  libeled,  and  the  matter  published  was  false,  libelous,  and  un- 
privileged. 

7.  Same. 

A  violation  of  the  rights  and  feelings  of  the  victim  of  a  libel,  which  i» 
caused  by  a  recldess  disregard  of  them,  is  the  legal  equivalent  of  an  in- 
tentional violation  of  them. 

8.  Same. 

Exemplary  damages  may  be  allowed  by  a  jury,  in  an  action  of  UbeL 
when  the  publication  has  been  made  with  a  recldess  disregard  of  the 
rights  of  tiie  person  libeled,  although  it  was  not  inspired  by  111  will, 
spite,  or  intent  to  injure  him. 

9.  Same— Questions  for  Jury. 

In  an  action  of  libel,  it  is  ordinarily  a  question  for  the  jury.  In  view 
of  all  the  facts  and  circumstances  of  the  case,  whether  or  not  exemplary 
damages  should  be  allowed;  and  the  amount  of  such  damages  is  exclu- 
sively within  tAir  province. 

10.  Federal  Courts— Following  State  Practice. 

The  federal  courts  in  Missouri  are  not  required  to  follow  the  statute  of 
that  state  (Laws  1895,  p.  168),  which  requires  juries,  in  cases  In  which 
exemplary  damages  are  allowed,  to  assess  such  damages  separately.  ^ 
IL  Libel— Liability  of  Corporation. 

A  corporation  is  liable  for  exemplary  damages  for  acts  done  in  tb** 
course  of  its  business,  by  its  agents,  while  acting  within  the  scope  of  their 
authority  and  duty,  to  the  same  extent  as  an  individual;  and  a  corporaUoD 
publishing  a  newspaper  may  be  liable  for  such  damages  tor  drcnlating 
a  libel  therein. 
12.  Same- Pleading— Matter  in  Mitigation. 

Tender  the  Code  matter  in  mitigation  of  damages  for  the  irabllcatioD  of 
a  libel  must  be  pleaded  before  it  can  be  proved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

These  were  three  actions  for  libel.  The  defendant  In  error,  Harold  Carlisle 
was  a  merchant  living  with  his  wife,  in  Kansas  City,  in  the  state  of  Missouri, 
where  he  had  resided  for  more  than  two  years,  on  February  20,  1897.  He  was 
44  years  old,  and  had  a  good  reputation  for  honesty  and  integrity.  He  was 
engaged  with  one  Peters,  under  the  firm  name  of  Carlisle  &  Peters,  in  trade  in 
gents'  furnishing  goods,  at  818  Main  street,  in  Kansas  City.  He  was  bom  in 
England,  and  came  to  this  country  in  1879.  He  had  been  engaged  for  many 
years  in  the  business  of  raising,  buying,  and  selling  cattle  in  New  Mexico  and 
Kansas.  From  1884  until  1893  he  was  the  manager  of  a  cattie  company,  which 
had  been  incorporated  in  England,  and  which  had  a  ranch,  and  sometimes  as 
many  as  20,000  head  of  cattie,  in  the  southwestern  comer  of  Utah  and  in  the 
northwestern  corner  of  New  Mexico.  In  1893  that  company  closed  out  Its  stock, 
and  Carlisle  and  one  Gordon,  who  then  became  his  partner  in  this  business, 
occupied  the  ranch,  and  conducted  the  business  of  buying  young  cattie,  sblpping 
them  east,  and  selling  them.  Cordon  occupied  the  ranch,  and  bought,  cared  for. 
and  drove  the  cattle,  while  Carlisle  lived  in  Kansas  City,  met  the  herds  at 
Dallas,  in  the  state  of  Colorado,  shipped,  and  sold  them.  In  June.  1896,  Gordon 
drove  about  700  of  the  cattie  of  this  firm  into  Dallas,  Colo.,  where  Carlisle  met 

1  For  conformity  of  practice  in  federal  to  that  of  state  courts,  see  note  to- 
O'Connell  v.  Reed,  5  C.  C.  A.  .^>04,  note  to  Griffin  v.  Wheel  Co.,  9  a  a  A.  WS. 
and  note  to  Insurance  Co.  v.  Hall,  27  C.  0.  A.  392. 
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Wm,  and  shipped  them.  At  this  time  one  Mostyn  appeared  at  Dallas,  and 
olaimed  that  a  part  of  a  bunch  of  50  cattle,  which  Gordon  had  bought  from  one 
White,  had  been  stolen  by  White,  and  thereupon  White  was  arrested.  He  was 
subsequently  tried  and  convicted  for  the  theft.  When  this  claim  was  made, 
Gordon  produced  his  bill  of  sale  from  White,  and  Carlisle  remarked  that,  if 
there  was  anything  in  the  bunch  that  had  been  stolen,  he  did  not  want  It,  and 
thereupon  separated  the  cattle  purchased  from  White  from  the  other  cattle 
owned  by  the  firm,  and  turned  them  over  to  Mostyn  and  a  proper  Inspector  for 
the  benefit  of  their  owners.  On  February  20.  1897,  John  D.  Reeder,  the  sheriff 
of  Mesa  county,  Colo.,  appeared  In  Kansas  City  with  an  affidavit  of  one  Chip- 
man,  an  Information  signed  by  the  district  attorney  of  Mesa  county,  a  warrant 
of  arrest,  an  affidavit  of  the  assistant  district  attorney  of  Mesa  county  for  a 
requisition,  a  proper  requisition  on  the  governor  of  Missouri  for  Carlisle;  and 
an  order  for  his  arrest  and  delivery  to  Reeder  on  the  false  charge,  which  was 
set  forth  in  these  requisition  papers,  of  ha^ing  in  his  possession,  on  June  4, 
1896,  eight  head  of  cattle  which  he  knew  had  been  stolen  by  Ed.  Young  and  E. 
Frank  White,  and  which  he  intended  to  appropriate  to  his  own  use.  On  these 
papers  Carlisle  was  arrested.  He  declared  to  all  who  asked  him  that  he  was 
Innocent  of  the  charge,  accompanied  the  sheriff  to  Colorado,  and  the  district 
attorney  of  Mesa  county  entered  a  nolle  prosequi  on  the  charge  against  him. 

On  the  evening  of  the  day  of  his  arrest  the  plaintiff  in  error  the  World  Pub- 
lishing Company  printed  and  circulated  in  the  Kansas  City  World  an  article 
which  gave  an  account  of  the  arrest  of  Carlisle,  and  of  the  charge  upon  which 
he  was  arrested,  and  which  contained,  among  other  things,  these  words  In  addi- 
tion: * 'Sheriff  Reeder  arrived  here  from  Colorado  Saturday  morning.  He  said 
that  for  months  he  had  been  searching  for  evidence  against  Carlisle,  who  was 
formerly  in  the  cattle  business  at  Salt  Lake  City  and  who  Is  alleged  to  have 
been  operating  with  a  gang  of  cattle  thieves  for  money.  ♦  ♦  ♦  For  a  long 
time  cattle  thieves  have  been  driving  cattle  off  the  lonely  ranges  In  Northern 
Colorado.  The  authorities  discovered  that  White  drove  cattle  off  the  Utah 
Cattle  Company's  range  in  Mesa  county  and  shipped  eight  head  to  Dallas,  Colo., 

where  they  [ ]  received  by  Carlisle.     Carlisle,  in  turn,  shipped  the  cattle  to 

Denver,  where  they  were  recovered  by  Sheriff  Reeder  before  a  sale  was  ef- 
fected. This  was  last  June.  Before  this  the  Mesa  county  sheriff  had  recov- 
ered two  shipments  of  stolen  cattle,— oue  of  20.  and  one  of  40,  head."  On 
March  12,  1897,  Carlisle  sued  the  World  Company  for  publishing  the  statements 
which  we  have  quoted,  and  prayed  for  judgment  for  $20,000  actual  damages 
and  $5,000  punitive  damages.  In  Its  answer  to  the  petition  of  Carlisle  the 
World  Company  set  out  the  entire  article  which  contained  these  quotations, 
the  existence  of  the  re(iuisitlon  papers,  and  the  proceedings  which  they  evi- 
denced, and  pleaded  that  White  and  Young  stoic  40  cattle,  and  delivered  them 
to  Gordon,  who  held  them  until  they  were  identified  as  stolen  cftttle,  and  taken 
from  the  drove  of  Carlisle  and  Gordon  by  the  sheriff,  and  that  White  and  Young 
had  been  arrested,  and  White  had  been  convicted  of  stealing  the  cattle.  It 
also  pleaded  that  Reeder,  the  sheriff,  whom  it  believed,  and  from  whose  official 
position  and  appearance  It  was  justified  in  believing,  to  be  reliable  and  trust- 
worthy, stated,  in  the  presence  of  its  reporter  and  others,  substantially  all  that 
the  article  contained  about  the  defendant  in  error  before  it  made  the  publication, 
and  that  it  published  the  statements  In  it  without  any  malicious  Intent,  and 
without  any  desire  or  intent  to  Injure  Carlisle. 

On  the  morning  of  February  21,  1897,  the  plaintirf  in  error  the  Journal  Com- 
pany published  In  the  Kansas  City  Journal  an  account  of  Carlisle's  arrest,  and 
of  the  charge  upon  which  his  arrest  was  made,  and,  among  other  things,  these 
words  in  addition:  "Sheriff  Reeder  arrived  In  Kansas  City  yesterday.  Ue 
claims  he  has  been  searching  for  evidence  against  Carlisle  for  six  months,  and 
that  Carlisle  has  been  associated  with  a  gang  of  cattle  thieves,  which  has  oper- 
ated to  some  extent  In  Utah,  stealing  about  60  head  of  cattle.  ♦  ♦  ♦  For 
some  time  past  cattle  have  been  driven  off  the  Utah  Company's  range  in  Mesa 
county,  Colo.  Sheriff  Reeder  learned  that  Frank  White  had  driven  18  head  of 
cattle  off  the  range,  and  shipped  them  to  Dallas,  Colo.,  where  it  is  claimed 
Carlisle  received  them,  and  shipped  them  to  Denver.  Sheriff  Reeder  recovered 
the  cattle  before  a  sale  had  been  effected,  however.  Sheriff  Reeder  claims  to 
have  recovered  two  shipments  of  stolen  cattle  before  this,— one  of  40  head,  and 
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one  of  60  head.  He  claims  Carlisle  made  both  shipments."  The  defaadant  in 
error  thereupon  sued  the  Journal  Company  for  publishing  the  statements  we 
have  quoted,  and  that  company  answered  in  the  same  way  that  the  World  Com- 
pany did. 

On  the  same  morning,  the  plaintiff  in  error  the  Times  Publishing  Company 
printed  and  circulated  in  the  Kansas  City  Times  an  account  of  the  arrest  of 
Carlisle,  and  of  the  charge  upon  which  It  was  made,  and,  among  other  things* 
these  words  in  addition:  "The  police  of  this  city  and  John  D.  Reeder,  sherifT 
of  Mason  county,  Colo.,  allege  that  he  has  been  at  the  head  of  an  on^anized  gang 
of  cattle  thieves,  that  have  run  off  a  great  deal  of  stock  from  Colorado  catfle 
ranges.  ♦  ♦  ♦  It  is  claimed  by  Sheriff  Reeder  that  Carlisle,  who,  together 
with  a  man  by  the  name  of  Gordon,  is  Interested  in  a  cattle  ranch  at  DaUas, 
Colo.;  purchased  60  head  of  cattle  IS  months  ago,  and  S  head  of  cattle  last  June, 
which  were  stolen  from  the  Utah  Cattle  Company."  Thereupon  Carlisle  brought 
an  action  against  the  Times  Company  for  publishing  the  statements  quoted, 
and  that  company  answered  in  the  same  way  that  the  Journal  Company  did. 

On  the  motion  of  the  plaintiffs  in  error,  the  three  cases  thus  commenced 
were  consolidated  and*  tried  together.  Carlisle  did  not  claim  any  damages  in 
his  petitions,  or  on  the  trial  of  these  cases,  for  the  publication  of  the  fact  that 
he  was  charged  in  the  requisition  papers  with,  and  was  arrested  for,  having 
eight  head  of  stolen  cattle  in  his  possession,  which  he  knew  were  stolen.  Hia 
claim  was  for  the  publication  of  the  charges  contained  in  the  statements  we  have 
quoted,  and  his  allegation  was  that  their  publication  was  false  and  libelous. 
The  gravamen  of  these  charges,  stated  in  different  language,  was  that  Carlisle 
had  operated  with,  or  been  associated  with,  or  was  the  head  of,  a  gang  of  cattle 
thieves.  There  was  no  evidence  at  the  trial  that  these  charges  were  true. 
There  was  evidence  that  Reeder  made  the  charges  when  he  visited  Kansas  City 
for  the  purpose  of  making  the  arrest,  and  that  he  made  them  in  the  hearing  of 
the  reporters  of  the  plaintiffs  in  error  before  their  articles  were  published.  The 
requisition  papers  were  received  in  evidence,  and  the  fact  was  proved  that  they 
were  seen  and  examined  by  these  reporters  before  the  publications  were  made. 
The  jury  returned  a  verdict  of  $2,500  against  the  World  Company,  of  $2,685 
against  the  Journal  Company,  and  of  $4,580  agahist  the  Times  Company;  and 
it  is  the  Judgments  upon  these  verdicts  which  the  writs  of  error  have  been  sued 
out  to  reverse.  * 

Frank  Hagerman,  D.  B.  Holmes,  and  Frank  P.  Sebree  (Henry  G 
McDougal  and  L.  C.  Krauthofif,  on  the  brief),  for  plaintiffs  in  error. 
I.  N.  Watson  and  Shannon  C.  Douglas,  for  defendant  in  error. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

"A  good  name  is  rather  to  be  chosen  than  great  riches,  and  loving 
favor  rather  than  silver  and  gold."  The  respect  and  esteem  of  his 
fellows  are  among  the  highest  rewards  of  a  well-spent  life  vouch- 
safed to  man  in  this  existence.  The  hope  of  them  is  the  inspiration 
of  his  youth,  and  theii»  possession  the  solace  of  his  later  yeare.  A 
man  of  affairs,  a  business  man,  who  has  been  seen  and  known  of  his 
fellowmen  in  the  active  pursuits  of  life  for  many  years,  and  who  has 
developed  a  good  character  and  an  unblemished  reputation,  has 
secured  a  possession  more  useful  and  more  valuable  than  lands,  or 
houses,  or  silver,  or  gold.  Taxation  may  confiscate  his  lands;  fire  may 
burn  his  houses;  thieves  may  steal  his  money;  but  his  good  name^ 
his  fair  reputation,  ought  to  go  with  him  to  the  end, — a  ready  shield 
against  the  attacks  of  his  enemies,  and  a  powerful  aid  in  the  com- 
petition and  strife  of  daily  life.  Every  man  is  presumed  to  be  inno- 
cent of  wrong  until  he  is  proved  to  be  guilty;  but,  when  a  heinous 
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crime  is  charged  upon  a  man  whose  character  and  reputation  for 
honor  and  integrity  have  been  unquestioned  for  years  in  the  com- 
munity in  which  he  has  lived,  that  character  and  that  reputation 
stand  sponsors  for  his  innocence,  and  raise  a  still  stronger  presump- 
tion, which  accompanies  him  in  public  and  in  private,  in  court  and 
in  council,  and  in  every  situation  in  life,  and  which  is  acted  upon 
and  recognized  daily  by  all  men, — a  presumption  that  such  a  man 
would  not  be  guilty  of  such  a  crime.  U.  S.  v.  Shapleigh,  12  U.  S. 
App.  26,  42,  4  C.  C.  A.  237,  246,  and  54  Fed.  126,  135.  The  law  rec- 
ognizes the  value  of  such  a  reputation,  and  constantly  strives  to  give 
redress  for  its  injury.  It  imposes  upon  him  who  attacks  it  by  slan- 
derous words,  or  by  a  libelous  publication,  a  liability  to  make  full 
compensation  for  the  damage  to  the  reputation,  for  the  shame  and 
obloquy,  and  for  the  injury  to  the  feelings  of  ite  owner,  which  are 
caused  by  the  publication  of  the  slander  or  libel.  It  goes  further.  * 
If  the  words  are  spoken,  or  the  publication  is  made,  with  the  intent 
to  injure  the  victim,  or  with  a  criminal  indifference  to  civil  obliga- 
tions, it  imposes  sudi  damages  as  a  jury,  in  view  of  all  the  circum- 
stances of  the  particular  case,  adjudge  that  the  wrongdoer  ought 
to  pay,  as  an  example  to  the  public,  to  deter  others  from  committing 
like  offenses,  and  as  a  punishment  for  the  infliction  of  the  injury. 

These  general  propositions  are  unquestioned.  But  the  books  are 
full  of  learning  and  confusion  as  to  how  far  malice  in  the  libeler 
is  an  essential  prerequisite  to  the  enforcement  of  these  liabilities. 
Much  of  the  discussion  arises  from,  and  a  large  part  of  .the  con- 
fusion is  caused  by,  the  different  meanings  which  this  word  has 
grown  to  have.  In  the  ordinary  acceptation  of  the  term,  it  signi- 
fies ill  will,  evil  intent,  or  hatred;  while  its  legal  signification  is 
defined  to  be  "a  wrongful  act,  done  intentionally,  without  legal  jus- 
tification or  excuse."  Darry  v.  People,  10  N.  Y.  120,  139;  Buckley  v. 
Knapp,  48  Mo.  152,  161;  Clements  v.  Maloney,  55  Mo.  352,  359. 
When  we  come  to  read  the  text-books  and  the  opinions  of  the  courts 
on  this  subject,  we  find  the  writers  and  the  judges  using  the  word 
alternately  with  one  and  the  other  meaning,  so  that  close  attention 
to  the  sense  in  which  it  is  used  in  each  instance  is  requisite  to  a 
clear  understanding  of  the  statements  of  the  writers  and  of  the 
decisions  of  the  courts.  In  many  decisions  it  is  laid  down  as  a  set- 
tled rule  that  malice  is  essential  to  a  recovery  in  an  action  of  libel, 
but  that  it  is  conclusively  implied  |rom  the  unprivileged  publication 
of  a  false  charge  which  is  libelous  in  itself.  Buckley  v.  Knapp,  48 
Mo.  161;  CaUahan  v.  Ingram,  122  Mo.  355,  370,  26  S.  W.  1020.  This, 
indeed,  is  a  settled  rule  of  law,  and  it  is  obviously  a  correct  state- 
ment where  "malice"  means,  as  it  does  in  this  declaration,  that  kind 
of  malice  which  is  always  inferred  from  "a  wrongful  act,  done  in- 
tentionally, without  justification  or  excuse";  for  it  is  a  truism  to 
say  that  malice  is  the  conclusive  inference  from  such  an  act,  and 
that,  since  the  publication  of  a  false  charge  that  is  libelous  ^r  se 
is  without  justification  or  excuse,  malice  is  implied  therefrom.  This 
declaration  of  the  law  has  exactly  the  same  practical  effect  as  the 
more  simple  and  more  philosophic  rule  that  malice,  in  the  common 
acceptation  of  the  term, — that  is  to  say,  ill  will,  evil  intent,  bad 
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motive, — is  not  required  to  be  either  pleaded  or  proved  to  entitle  the 
injured  party  to  recover  the  actual  damages  he  has  sustained  from 
the  unprivileged  publication  of  a  false  and  libelous  charge.  The 
person  libeled  is  as  clearly  entitled  to  full  compensation  for  the  loss 
he  has  sustained  from  a  wrong  inflicted  with  a  laudable  motive,  or 
through  mistake  or  inadvertence,  as  from  one  perpetrated  from  a  bad 
motive,  or  with  a  diabolical  intent.  Ullrich  v.  Press  Co.  (Sup.)  50 
N.  Y.  Supp.  790,  798;  Hamilton  v.  Eno,  81  N.  Y.  126;  King  v. 
Root,  4  AYend.  127.  It  is  a  corollary  to  these  rules  that  it  is  no  jus- 
tification for  the  publication  of  such  a  libel  that  another  had  spoken 
or  written  the  false  charge,  and  that  the  libeler  simply  repeated 
his  statement,  and  that  he  gave  the  name  of  his  informant.  It  is  no 
defense  to  an  action  of  trespass  that  another  trespassed,  and  informed 
the  defendant  how  to  do  it  without  expense  or  trouble;  and  it  is 
no  excuse  or  justification  for  aninjury  to  a  fair  reputation  that  an- 
other has  commenced  to  besmirch  it,  and  has  furnished  the  pijj^ments 
to  carry  on  the  nefarious  undertaking.  Sans  v.  Joerris,  14  Wis.  666; 
Newman  v.  Foster,  8  Wend.  602;  Odgers,  Libel  &  Sland.  p.  124. 

But  may  exemplary  or  punitive  damages  be  recovered  for  a  libel- 
ous publication,  without  proof  of  ill  will,  hatred,  or  an  intent  on  the 
part  of  the  libeler  to  injure  his  victim?  Punitive  damages  are  given 
as  an  example  to  the  public,  to  deter  others  from  committing  a  like 
offense,  and  as  a  punishment  to  the  wrongdoer.  They  are  never 
allowable  where  the  defendant,  after  due  investigation,  in  good  faith, 
with  reasonable  cause  to  believe  the  charge  to  be  true,  has  published 
it  from  a  proper  motive,  in  the  honest  belief  that  it  is  true.  Are 
there,  however,  no  circumstances  under  which  the  jury  may  award 
exemplary  damages,  in  the  absence  of  proof  of  actual  evil  intent  or 
bad  motive  on  the  part  of  the  defendant?  May  the  libeler  shut  his 
eyes,  and  blindly  publish  heinous  charges  against  men  and  women  of 
spotless  character  and  unsullied  reputation,  and  still  escape  liability 
for  everything  except  the  actual  damages  which  they  can  prove,  be- 
cause he  had  no  intention  to  injure  them,  no  care  about  them,  but 
simply  sought  to  make  money  from  the  sale  of  the  racy  story?  If 
he  may  not,  where  is  the  dividing  line,  and  who  shall  deternaine  in 
each  case,  the  court  or  the  jury,  whether  or  not  exemplary  damagi^s 
shall  be  allowed?  It  is  not  every  degree  of  negligence,  it  is  not  a 
mere  mistake  or  inadvertence  occurring  in  the  course  of  a  reason 
able  investigation,  that  will  lay  the  foundation  for  exemplary  dam 
ages  for  the  publication  of  a  libel;  and  yet  every  man  is  bound  to 
use  his  own  property  and  pursue  his  own  avocation  in  such  a  way 
that  he  may  not  unlawfully  injure  the  property  or  violate  the  rights 
of  his  neighbors.  Not  only  this,  but  when  his  property  or  his  avoca- 
tion borders  upon  or  impinges  upon  the  property  or  rights  of  bis 
fellow  men,  he  is  bound  to  exercise  ordinary  care  to  ascertain  the 
extent  of  that  property  and  of  those  rights,  and  to  abstain  from  un- 
necessarily injuring  them. 

In  Durant  Min.  Co.  v.  Percy  Consol.  Min.  Co.,  93  Fed.  166,*  an 
action  of  willful  trespass,  this  court  held  that  the  plaintiff  might 
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recover  more  than  his  actual  loss  if  the  trespass  was  willful  and 
intentional,  and  that  the  jury  might  "lawfully  infer  that  a  tres- 
pafiser  had  knowledge  of  the  right  and  title  of  the  owner  of  the 
property  upon  which  he  entered,  and  that  he  intended  to  violate  that 
right,  and  to  appropriate  the  property  to  his  own  use,  from  his  reck- 
less disregard  of  the  owner's  right  and  title,  or  from  his  failure  to 
exercise  ordinary  care  to  discover  and  protect  them."  It  is  difficult 
to  perceive  why  a  jury  might  not  likewise  infer  an  intent  to  violate 
the  rights  of  a  plaintiff,  in  a  libel  suit,  from  a  stolid  indifference  to, 
or  reckless  disregard  of,  them. 

In  Day  v.  Woodworth,  13  How.  363,  371,  the  supreme  court  de- 
clared that  exemplary  damages  might  be  allowed  by  the  jury  in 
"actions  of  trespass,  where  the  injury  had  been  wanton  or  malicious, 
or  gross  and  outrageous." 

In  Kailroad  Co.  v.  Quigley,  21  How.  202,  214,  an  action  of  libel,  that 
court  held  that : 

"Whenever  the  injury  complained  of  lias  been  inflicted  maliciously  or  wan- 
tonly, and  with  circumstances  of  contumely  or  indignity,  the  jury  are  not  lim- 
ited to  the  ascertainment  of  a  simple  compensation  for  the  wrong  committed 
against  the  aggrieved  person.  But  the  malice  spoken  of  in  this  rule  is  not 
merely  the  doing  of  an  unlawful  or  injurious  act.  The  word  implies  that  the 
act  complained  of  was  conceived  in  the  spirit  of  mischief,  or  of  criminal  indiflfer- 
ence  to  civU  obligations." 

In  Kailway  Co.  v.  Arms,  91  U.  S.  489,  493,  an  action  of  negligence, 
Mr.  Justice  Davis,  in  delivering  the  opinion  of  the  court,  said: 

"Redress  commensurate  to  such  injuries  should  be  afforded.  In  ascertaining 
its  extent,  the  jury  may  consider  all  the  facts  which  relate  to  the  wrongful  act 
of  the  defendant,  and  its  consequences  to  the  plaintiff;  but  they  are  not  at 
liberty  to  go  further,  unless  it  was  done  willfully,  or  was  the  result  of  that  reck- 
less indifference  to  the  rights  of  others  which  is  equivalent  to  an  intentional 
violation  of  them.  In  that  case,  the  jury  are  authorized,  for  the  sake  of  public 
example,  to  give  such  additional  damages  as  the  circumstances  require.  The 
tort  is  aggravated  by  the  ^vil  motive, 'and  on  this  rests  the  rule  of  exemplary 
damages." 

In  Bennett  v.  Salisbury,  45  U.  S.  App.  636,  639,  24  C.  C.  A.  329, 
331,  and  78  Fed.  769,  771,  the  circuit  court  of  appeals  of  the  Second 
circuit  held  that  exemplary  damages  might  be  recovered  in  an  action 
of  libel,  although  the  defendant  had  no  ill  will  or  intent  to  injure 
the  plaintiff,  if  he  was  guilty  of  "such  wanton  -disregard  of,  or  such 
reckless  indifference  to,  the  rights  of  others  as  was  equivalent  to 
the  intentional  violation  of  such  rights." 

Through  all  these  and  many  other  authorities  the  thought  runs 
that  a  reckless  disregard  of  the  rights  and  feelings  of  others  may  be 
equivalent  to  an  intentional  violation  of  them,  and  that,  where  such 
recklessness  exists,  punitive  damages  may  be  allowed,  in  the  discre- 
tion of  the  jury.  A  moment's  consideration  will  show,  however,  that 
wherever  the  violation  of  the  rights  of  one  who  is  slandered  or  libeled 
results  from  a  reckless  disregard  of  those  rights  by  the  libeler,  that 
disregard  is  the  equivalent  of  an  intentional  violation  of  them.  Ev- 
ery man  is  presumed  to  intend  the  natural  and  probable  effects  of  his 
acts  and  omissions.  The  natural  and  probable  effect  of  the  reckless 
disregard  by  the  publisher  of  a  newspaper  of  the  rights  of  his  fellow 
men  to  their  good  names  and  fair  reputations  is  the  violation  of  those 
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rights,  and  hence  the  reckless  disregard  of  them  becomes  equivaK*nt 
to  an  intentional  violation  of  them.  Moreover,  every  reason  for  the 
allowance  of  exemplary  damages  applies  with  m  mach  cogency  and 
force  to  a  libel  published  with  a  reckless  disregard  of  the  rights  of 
the  libeled  as  to  one  published  with  an  evil  intent  or  a  bad  motive. 
Such  damages  are  allowed  as  an  example  to  the  public,  and  as  a 
punishment  to  the  wrongdoer.  The  mam  purpose  of  their  allow- 
ance is  to  protect  the  characters  and  reputations  of  those  who  hare 
not  been  attacked,  and  to  warn  all  men  uot  to  destroy  or  injure  the 
names  that  are  still  good  and  the  reputations  that  are  yet  fair. 
The  interests  of  these  citizens  and  of  the  public  demand  the  protec- 
tion of  their  reputations  against  assaults  that  would  destroy  them 
with  a  reckless  disregard  of  the  rights  of  their  owners  as  forcibly  as 
they  do  that  they  shall  be  protect^  against  those  inspired  by  hatred 
or  ill  will.  The  effect  of  libels  published  with  recklessness  l»  as 
deleterious  as  that  of  libels  published  with  ill  will.  In  truth,  the 
demand  for  the  protection  against  libelous  publications  made  with 
stolid  indifference  to,  and  reckless  disregard  of,  the  rights  of  those 
injured,  is  far  more  urgent  than  the  demand  for  protection  against 
those  published  with  hatred,  because  the  former  are  usually  in- 
spired by  avarice,  and  are  as  much  more  numerous  and  as  much  more 
dangerous  to  individuals  and  the  public  as  avarice  is  more  prevalent 
than  spite. 

Turn  it  as  you  will,  the  reason  of  the  rule  and  the  great  weight  of 
authority  upon  the  subject  lead  alike  to  this  conclusion:  Exempla- 
ry damages  may  be  allowed  by  the  jury,  in  actions  of  libel,  when, 
upon  a  consideration  of  all  the  facts  and  circumstances  of  the  case, 
they  find  that  the  publication  has  been  made  with  a  reckless  disre- 
gard of  the  rights  and  feelings  of  the  person  libeled,  as  well  as 
where  they  find  that  it  has  been  inspired  by  hatred  or  ill  will  to- 
wards, or  an  intent  to  injure,  him.'  Bennett  v.  Salisbury,  45  U.  S. 
App.  63G,  639,  24  C.  C.  A.  329,  331,  and  78  Fed.  769,  771;  Ullrich  t. 
Press  Co.  (Sup.)  50  N.  Y.  Supp.  788,  792;  Samuels  v.  Association,  75  N. 
Y.  604;  Bergmann  v.  Jones,  94  N.  Y.  51,  62;  Holmes  v.  Jones,  121 
N.  Y.  461,  467,  24  N.  E.  701;  Warner  v.  Publishing  Co.,  132  N.  Y. 
181,  184,  31  N.  E.  393j  Holmes  v.  Jones,  147  N.  Y.  59,  61,  41  N.  E. 
409;  Smith  v.  Mathews,  152  N.  Y.  152,  158,  46  N.  E.  164;  Young  v. 
Fox  (Sup.)  49  N.  Y.  Supp.  634;  Shanks  v.  Stumpf  (Sup.)  51  N.  Y. 
Supp.  154;  Callahan  v.  Ingram,  122  Mo.  355,  371,  372,  26  S.  W.  1020; 
Buckley  v.  Knapp,  48  Mo.  161;  Clements  v.  Maloney,  55  Mo.  352, 
359. 

It  is  ordinarily  a  question  for'  the  jury  to  determine,  in  view  of 
the  particular  circumstances  of  each  case,  whether  or  not  puni- 
tive damages  should  be  allowed,  and  the  amount  of  the  allowance 
is  exclusively  within  their  province.  Day  v.  Woodworth,  13  How. 
370;  Scott  V.  Donald,  165  U.  S.  58,  89,  17  Sup.  Ct  265;  Holmes  t. 
Jones,  147  N.  Y.  59,  67,  41  N.  E.  409.  The  constitution  of  the  state 
of  Missouri,  where  these  actions  were  tried  (article  2,  §  14),  provides 
that: 

"In  all  suits  and  prosecutions  for  libel  the  truth  thereof  may  be  given  In  evi- 
dence, and  the  jury,  under  the  direction  of  the  court  shall  determine  the  law 
and  the  fact." 
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The  questions  which  have  now  been  discussed  were  presented  in 
various  forms  in  the  trial  of  the  cases  before  us,  and  have  been 
properly  saved  for  our  consideration.  It  seemed  conducive  to  a 
convenient  and  expeditious  disposition  of  the  cases  to  consider 
them  before  stating  the  details  of  the  exceptions  which  raise  them. 
We  turn  to  a  consideration  of  these  exceptions.  The  main  point 
of  attack  is  the  charge  of  the  court.  The  plaintiffs  in  error  did  not 
plead  or  prove  the  truth  of  the  charges  for  the  publication  of  which 
these  suits  were  brought,  but  they  produced  evidence  to  the  effect 
that  Sheriff  Reeder  originated  the  charges,  and  stated  them  to 
their  reporters  before  their  publication,  and  they  prayed  in  their 
answers,  and  in  four  requests  which  they  presented  at  the  close  of 
the  trial,  that  they  might  prevail  on  account  of  this  pleading  and 
proof.  The  court  carefully  read  to  the  jury  the  three  libels,  stated 
clearly  the  contents  of  the  answers  of  the  plaintiffs  in  error,  and 
then  addressed  itself  in  their  order  to  the  questions  of  justification, 
mitigation  of  damages,  compensatory  damages,  exemplary  dam- 
ages, and  some  special  phases  of  the  cases  against  the  Times  Com- 
pany and  the  World  Company.  The  trial  judge  properly  charged 
the  jury  that  the  fact  that  the  libelous  matters  published  were  told 
to  the  publishers  by  another  was  no  justification  for  their  publica- 
tion, and  that  proposition  of  law  is  not  challenged  in  this  court, 
although,  as  we  have  said,  the  judge  was  asked  to  hold  the  counter 
proposition  at  the  trial,  and  exceptions  were  taken  because  he 
refused.  The  complaint  now  is  that  there  was  error  in  the  charge 
of  the  court  on  the  question  of  damages,  and  we  have  called  atten- 
tion to  the  fact  that  this  question  of  justification  was  presented 
and  urged  upon  the  court  below  because  many  of  the  statements  of 
the  judge  that  are  now  challenged  as  tending  to  induce  error  in 
the  assessment  of  damages  were  not  addressed  to  that  subject  at 
all,  but  to  the  question  of  justification  alone.  For  example,  he 
said: 

**The  repetition  of  slander  uttered  b.v  publication  in  the  newspaper  makes  the 
publisher  of  that  scandal  or  libel  as  much  responsible  In  law  for  the  act  of  pub- 
lication as  if  the  newspaper  were  the  originator  of  the  slander;  the  information 
they  received,  as  you  will  be  advised  by  the  court  later  on,  going  to  the  question 
only  of  damages." 

This  was  a  correct  statement  of  the  law.  The  court  did  not  say 
that  the  publisher  would  be  liable  for  as  much  damages  as  the 
originator,  but  that  he  would  be  as  much  liable,  and  he  was  speak- 
ing, not  of  the  amount  of  damages,  but  upon  the  question  of  a  jus- 
tification of  the  publication. 

It  is  assigned  as  error  that  the  court  instructed  the  jury  that, 
if  the  defendant  in  error  recovered,  he  would  be  entitled  to  com- 
pensatory damages,  and  then  said  that  by  "compensatory  dam- 
ages is  meant  simply  such  sum  of  money,  such  round  sum  in 
measurement,  as  in  the  judgment  of  the  jury  will  compensate  him 
for  injury  done  to  his  feelings  and  his  character  and  reputation.'^ 
He  then  told  them  that  the  action  was  not  founded  on  special  dam- 
ages resulting  from  loss  of  business  or  trade,  but  on  general  dam- 
ages for  defamation  of  character,  injustice,  and  indignity.     This 
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assignment  is  leveled  at  the  adjective  "round,"  and  it  is  contend- 
ed that  its  meaning  is  large,  and  that  its  use  deprived  the  jury  of 
the  privilege  of  returning  nominal  damages.  To  our  mind  it  haa 
no  such  significance,  and  we  are  unable  to  persuade  ourselves  that 
it  had  any  such  meaning  to  the  jury.  In  our  opinion,  it  was  used, 
and  rightly  used,  to  describe  a  lump  sum,  in  contradistinction  from 
one  that  is  the  result  of  calculation  or  of  exact  computation. 

The  statutes  of  the  state  of  Missouri  require  that,  in  all  actions 
where  punitive  damages  are  recoverable,  the  jury  shall  separately 
state  the  amount  thereof  in  their  verdict  (Laws  Mo.  1895,  p.  168), 
and  it  is  insisted  that  the  court  erred  because  it  told  the  jury  to 
assess  such  damages  in  these  cases  as  they  deemed  just  and  right, 
and  did  not  require  them  to  separate  the  exemplary  damages  from 
the  actual  damages.  We  have  searched  this  record  in  vain  for  any 
request  on  the  part  of  the  plaintiffs  in  error  for  such  a  separate  as- 
sessment, nor  do  we  find  that  this  statute  or  this  objection  was  in 
any  way  called  to  the  attention  of  the  court  when  the  charge  was 
delivered  and  the  exception  taken.  The  function  of  this  court  is 
to  review  the  supposed  errors  of  the  court  below.  There  is  no  er- 
ror here  for  us  to  review,  because  this  question  was  not  presented 
to,  or  decided  by,  that  court.  Moreover,  if  it  had  been,  there  was 
no  error  in  the  instruction  given  or  the  practice  adopted  by  the 
trial  court.  The  federal  courts  are  not  required  to  follow  subordi- 
nate provisions  of  state  statutes  which  would  incumber  the  admin- 
istration of  the  law  or  tend  to  defeat  the  ends  of  justice  in  their 
tribunals.  O'Connell  v.  Reid,  12  U.  S.  App.  369,  378,  5  C.  0.  A.  586, 
592,  and  56  Fed.  531,  537. 

The  next  subject  for  our  consideration  is  the  charge  of  the  court 
upon  exemplary  damages.  While  treating  the  subjects  of  justifica- 
tion and  compensatory  damages,  the  court  defined  "malice,''  in  its 
legal  sense,  to  be  "a  wrongful  act,  done  intentionally,  without  legal 
justification  or  excuse,"  and  used  it  in  that  sense  throughout  its 
instructions.  It  told  the  jury  that  no  justification  of  the  publica- 
tion of  the  libels  had  been  pleaded  or  proved,  that  malice  wa« 
implied  from  their  publication,  and  that  the  defendant  in  error  wa« 
entitled  to  recover  compensatory  damages.  This  was  a  correct 
statement  of  the  law,  under  all  the  authorities.  White  v.  Nichols, 
3  How.  266.  When  the  court  came  to  the  subject  of  exemplary  dam- 
ages, it  said  to  the  jury: 

"As  I  have  already  stated  to  you,  gentlemen  of  the  Jury,  the  publication  of 
libelous  matter  in  a  newspaper,  that  is  false,  and  without  justification  or  legal 
excuse,  itself  expresses  malice,  and  entitles  the  parties  to  recover  thereon. 
Those  publications  can  be  made  under  circumstances  which  entitle  the  party  to 
something  more  than  what  is  caUed  'compensatory  damages.' " 

It  then  proceeded  to  give  the  portion  of  the  charge  on  compen- 
satory damages  which  has  been  considered,  and  continued  in  this 
way: 

"It  is  also  permissible  for  the  Jury  to  award,  in  Ubel  cases,  what  is  known  as 
•punitive'  or  'exemplary'  damages;  that  is,  damages  by  way  of  punishment  to 
the  party  for  doing  recklessly  and  wrongfully  an  injury  to  another,  or  exem- 
plary damage  such  as  would  be  an  example  to  the  community  to  prevent  such 
wrongs  and  injustice  to  society,  to  punish  the  party.    Now,  gentlemen  of  the 
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jury,  you  are  to  determine  for  yourselves,  from  all  the  evidence  In  this  case,  as 
to  whether  or  not  you  give  the  party  punitive  damages.  Look  at  all  the  cir- 
cumstances and  facts  in  the  case,  to  see  whether  this  publication  was  made 
under  circumstances  such  as  to  entitle  the  plaintiff  to  recover  punitive  damages." 

This  portion  of  the  charge  is  vigorously  assailed.  It  is  contended 
that  it  is  erroneous  (1)  because  5ie  charge  on  malice  was  not  ac- 
companied "with  a  further  charge  that,  in  the  absence  of  express 
malice  or  its  legal  equivalent,  there  could  be  no  recovery  of  ex- 
emplary damages";  (2)  because  "the  proper  legal  definition  as  to 
what  is  sufficient  to  authorize  exemplary  damages  was  not  given  by 
the  court,  and  the  evidence  did  not  warrant  the  charge  on  the 
subject";  and  (3)  because  the  court  refused  to  give  to  the  jury  in- 
structions 5,  7,  and  8,  which  were  requested  by  the  plaintiffs  in 
error,  and  which  read  in  this  way: 

"(5)  If  you  find,  from  aU  the  circumstances,  that  there  was  no  malice  on 
the  part  of  any  one  of  the  defendants  towards  the  plaintiff  inducing  or  actu- 
ating the  publication  complained  of  against  that  defendant  then  you  can  give 
no  damages  against  such  defendant  on  account  of  such  malice." 

"(7)  If  a  newspaper  is  advised  by  officers  of  the  law,  or  other  persons,  that  a 
given  party  has  been  guilty  of  an  offense,  and  publishes  that  fact  in  good  faith, 
and  without  any  actual  malice  against  such  person,  mentioning  the  source  of 
Its  information  in  such  publication,  and  having  reasonable  ground  to  believe 
that  the  facts  stated  are  true,  then  such  defendant  cannot  be  charged  with  pu- 
nitive damages  by  reason  of  such  publication. 

"(8)  The  jury  are  instructed  that  it  is  competent  for  a  newspaper  publisher 
to  show,  in  mitigation  of  any  punitive  damages  sought  to  be  recovered  from  it 
for  the  publication  of  a  libel,  that  it  acted  upon  Information  received  by  it,  and 
that  It  had  reasonable  cause  to  believe,  and  did  believe,  that  the  particular 
publication  complained  of  was  true  at  the  time  it  was  made,  although  it  may 
have  developed,  by  subsequent  occurrences,  that  as  a  matter  of  fact  such  state- 
ments were  not  true." 

The  relation  of  malice  to  the  action  of  libel,  and  to  the  recovery 
of  exemplary  damages,  has  been  purposely  discussed  in  the  earlier 
part  of  this  opinion,  and  it  is  only  necessary  here  to  compare  the 
charge  of  the  court  with  the  conclusions  there  stated.  In  brief, 
they  were  that  malice,  in  the  legal  sense  in  which  the  court  below 
used  it,  is  implied  from  the  publication  of  an  unprivileged  libel; 
that  malice,  in  the  ordinary  sense, — that  is  to  say,  ill  will,  hatred, 
or  an  intent  to  injure  the  person  libeled, — is  not  essential  to  the 
recovery  of  compensatory  damages  in  an  action  for  libel;  and 
that  exemplary  damages  may  be  recovered  either  when  the  publica- 
tion is  inspired  by  ill  will  or  an  intent  to  injure  the  victim,  or  when 
it  is  made  with  a  reckless  disregard  of  his  rights.  A  comparison  of 
the  charge  of  the  court  with  these  conclusions  shows  that  it  is 
in  strict  accord  with  them.  The  court  spoke  of  malice  in  its  legal 
sense.  Taken  in  that  sense,  it  was  implied  from  the  publication  of 
the  libels,  and  it  remained  implied  throughout  the  entire  trial, 
for  the  purposes  of  compensatory,  as  well  as  of  exemplary,  damages. 
In  many  cases  this  implied  malice  would  be  insufficient  to  warrant 
exemplary  damages.  But  this  implied  malice,  together  with  a 
conscious  indifference  to,  or  a  wanton  or  reckless  disregard  of,  the 
rights'  of  the  defendant  in  error,  was  sufficient,  even  in  the  ab- 
sence of  ill  will  or  an  intent  to  injure,  as  we  have  already  seen,  to 
warrant  an  award  of  these  damages.    This  was  the  effect  of  the 
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court's  charge.  There  was  no  direct  evidence  of  ill  will,  or  hatred, 
or  intent  to  injure  the  defendant  in  error,  on  the  part  of  the  pub 
lishers  of  these  libels;  and  their  agents  testified,  trutlifullj,  no 
doubt,  that  they  had  none.  The  real  question  was,  not  whether  or 
not  these  agents  were  inspired  by  spite  or  ill  will,  but  whether  or 
not  they  had  made  the  publications  with  a  wanton  or  reckless  dis- 
regard of  the  rights  of  Carlisle.  The  court  very  properly  confined 
its  charge  on  this  subject  of  punitive  damasres  to  this  question.  It 
told  the  jury  that  they  might  allow  exemplary  damages  for  doing 
recklessly  and  wrongfully  the  injury  which  had  been  inflicted  upon 
the  defendant  in  error,  and  that  they  must  look  at  all  the  circum- 
stances and  facts  in  the  case,  and  decide  for  themselves  whether 
the  publications  were  made  under  such  circumstances  as  would 
justify  such  an  allowance.  "Recklessly*'  signifies  with  a  wanton 
disregard  of  all  consequences,  and  hence  of  the  violation  of  all 
rights,  and  its  use  presented  to  the  jury  the  proper  rule  for  their 
guidance  upon  the  question  under  consideration.  Cent.  Diet.  '*Keck- 
less";  Plummer  v.  Kansas  City,  48  Mo.  App.  484;  Railway  Co.  v. 
Adams,  26  Ind.  78;  Cobb  v.  Bennett,  75  Pa.  St.  330.  The  result  is 
that  the  objections  that  the  court  did  not  instruct  the  jury  that 
there  could  be  no  recovery  of  punitive  damages,  in  the  absence  of 
express  malice  or  its  legal  equivalent,  and  that  it  did  not  give  the 
proper  definition  of  what  was  necessary  to  warrant  the  recovery  of 
such  damages,  must  fall,  because  it  declared  that  the  publishing 
of  libels  recklessly  and  wrongfully  was  the  legal  equivalent  of  ex- 
press malice,  and  that  such  a  publication  would  warrant  the  re- 
covery of  exemplary  damages. 

The  objection  that  there  was  no  evidence  to  warrant  the  con- 
sideration of  exemplary  damages  by  the  jury  must  share  the  same 
fate.  A  merchant  of  unspotted  character  and  unblemished  reputa- 
tion, residing  and  engaged  in  mercantile  business  in  the  city  where 
these  publications  were  made,  was  arrested  on  the  affidavit  of  a 
stranger,  w^ho  lived  hundreds  of  miles  away,  for  knowingly  having 
in  his  possession  eight  stolen  cattle.  This  affidavit  was  accom- 
panied with  the  usual  information,  verified  by  the  district  at- 
torney of  a  county  in  Utah,  and  by  the  necessary  affidavit  of  the 
assistant  district  attorney  of  the  same  county  for  a  requisition, 
with  the  usual  requisition,  and  with  an  order  for  his  arrest.  When 
he  was  arrested,  he  and  his  attorney  protested  to  all  the  agents 
of  the  plaintiffs  in  error  who  inquired  of  him  that  he  was  innocent 
of  this  charge.  An  account  of  his  arrest,  and  of  the  charge  against 
him,  was  published,  and  of  this  he  made  no  complaint  The  sher- 
iif  of  Mesa  county,  who  arrested  him,  and  who,  so  far  as  this  record 
discloses,  was  a  stranger  to  the  agents  and  employes  of  the  plain- 
tiffs in  error,  said  in  their  hearing  that  the  defendant  in  error  had 
been  operating  with,  and  associated  with,  and  had  been  the  head 
of,  a  gang  of  cattle  thieves.  The  publication  of  this  charge  is  the 
foundation  of  these  suits.  The  defendant  in  error  was  in  Kansas 
City.  To  many  of  the  residents  and  citizens  of  that  town  he  was 
not  unknown.  His  character  and  reputation  for  honesty  and  in- 
tegrity were  easily  ascertainable  in  the  city  where  these  publica- 
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tions  were  made.  We  have  searched  this  record  in  vain  for  any 
evidence  that,  before  this  charge  was  published,  any  of  the  agents 
or  employes  of  the  plaintiffs  in  error  made  any  effort,  by  inquiry 
of  any  of  the  acquaintances  of  the  defendant  in  error,  except  of 
the  sheriff  of  Mesa  county  and  the  police  of  Kansas  City,  who,  they 
knew,  were  repeating  these  charges  on  his  statement  alone,  to 
ascertain  whether  or  not  it  was  true,  or  that  they  ever  even  asked 
the  defendant  in  error  or  his  attorney  whether  or  not  he  was  the 
head  of  a  gang  of  cattle  thieves,  or  was  associated  or  operating 
with  them.  The  reputation  of  this  man  rested  under  the  legal  pre- 
sumption that  every  man  is  presumed  to  be  innocent  until  he  is 
proved  to  be  guilty,  and  under  the  still  stronger  presumption  on 
which  all  men  constantly  act,  in  social  and  business  transactions, 
that  a  man  of  40  years  of  age,  who  has  established  a  good  reputa* 
tion,  would  not  be  guilty  of  such  a  crime.  The  plaintiffs  in  error 
disregarded  these  presumptions,  and  published  the  story  of  the 
sheriff.  A  sworn  chai'ge  of  crime  carries  with  it  no  presumption  of 
truth;  much  less  does  the  gossip  of  an  officer.  The  trial  judge 
thought  that  the  publication  of  this  story,  under  these  circum- 
staiices,  presented  substantial  evidence  of  the  reckless  disregard 

'  of  the  rights  and  feelings  of  the  defendant  in  error,  which  he  was 
not  authorized  to  withdraw  from  the  jury  upon  the  question  of  the 
allowance  of  exemplary  damages,  and  we  are  all  of  the  same 
opinion. 

Another  contention  of  counsel  for  plaintiffs  in  error,  under  this 
exception,  is  that  punitive  damages  cannot  be  recovered  of  their 
clients,  because  they  ai*e  corporations.  But  the  charges  which  they 
published  were  gathered  and  circulated  in  the  course  of  their  or- 
dinary business  by  their  agents  who  were  acting  within  the  scope 
of  the  authority  and  duty  intrusted  to  them,  and  for  "acts  done  by 
the  agents  of  a  corporation  in  the  course  of  its  business  and  of 
their  employmenf  a  corporation  is  responsible  in  the  same  manner 
and  to  the  same  extent  as  an  individual  is  responsible  under  similar 
circumstances."  Railway  Co.  v.  Prentice,  147  U.  S.  101,  109,  13  Sup. 
Ct.  261;  Raili^oad  Co.  v.^Quigley,  21  How.  202,  210;   Bank  v.  Gra- 

-ham,  100  U.  S.  699,  702;  Salt  Lake  City  v.  HoUister,  118  U.  S. 
256,  261,  6  Sup.  Ct.  1055;  Railwav  Co.  v.  Harris,  122  U.  S.  597,  608, 
7  Sup.  Ct  1286. 

The  conclusions  already  announced  practically  dispose  of  the 
refusal  to  give  the  three  instructions  requested.  The  fifth  was  a 
mere  truism,  from  the  failure  to  give  which  it  is  evident  that  no 
prejudice  could  possibly  have  arisen.  It  was  a  request  to  say  to 
the  jury,  in  effect,  if  you  find  no  malice,  you  can  give  no  damages 
on  account  of  malice,  or,  in  other  words,  you  will  give  no  effect  to 
a  nonexistent  cause.  No  prejudice  can  arise  from  the  refusal  to 
give  such  an  instruction.  It  may  be  further  said  that  in  these 
cases  malice,  in  the  legal  sense,  was  implied  from  the  publications, 
and  the  jury  were  not  at  liberty  to  find  that  it  did  not  exist,  while 
malice,  in  the  sense  of  ill  will,  was  not  essential  to  a  recovery,  so 
that  the  only  effect  of  the  instruction,  if  given,  would  have  been 
to  mislead  or  to  puzzle  the  jury.     The  seventh  instruction  was 
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property  refused,  because  it  did  not  present  the  crucial  question 
in  the  case, — whetlier  or  not  the  publications  were  made  with  a 
reckless  disregard  of  the  rights  of  the  defendant  in  error, — while 
the  charge  of  the  court  tersely  and  fairly  presented  it,  because  it 
was  framed  on  the  erroneous  theory  that  there  could  be  no  recovery 
of  exemplary  damages  unless  the  publication  of  the  libel  was  in- 
spired by  actual  malice  or  ill  will,  and  because  it  assumed  that  the 
jury  were  at  liberty  to  find  that  some  of  the  plaintiffs  in  error  had 
published  the  libels  in  good  faith  and  with  reasonable  ground  to 
believe  that  all  the  libelous  matter  which  they  published  was  true, 
when  the  facts  proved  were  insufficient  to  warrant  such  findings. 
There  was  some  of  the  libelous  matter  published  by  the  World 
Company  and  some  of  that  published  by  the  Journal  Company  that 
there  is  no  evidence  that  either  of  them  had  reasonable  ground  to 
believe;  and,  in  the  case  of  the  Times  Company,  notice  of  the 
falsity  of  the  charges  was  repeatedly  given  to  its  agents  by  Carlisle 
and  his  friends  before  they  'were  published,  and  its  city  editor  tes- 
tified that  all  they  knew  about  them  from  any  other  source  was 
that  the  sheriff  said  he  believed  them.  A  publication  under  such 
circumstances  could  not  have  been  made  *'in  good  faith."  Lee  v. 
Bowman,  55  Mo.  400;  Coover  v.  Johnson,  86  Mo.  533.  The  eighth 
request  was  properly  refused  because  it  assumed  that  the  jury  were 
at  liberty  to  find  that  some  of  the  plaintiffs  in  error  believed  all 
of  the  libelous  matter  which  they  published,  while  there  is  no  evi- 
dence in  the  record  that  any  of  them,  or  any  of  their  agents,  ever 
had  such  a  belief. 

On  the  evening  of  the  day  of  the  arrest,  a  friend  of  the  defend- 
ant in  error  and  his  partner  went  to  the  office  of  the  Times  Pub- 
lishing Company,  met  the  city  editor,  told  him  that  the  charges 
against  Carlisle  contained  in  the  article  which  had  been  published 
on  that  day  in  the  Kansas  City  Star,  and  whicjj  was  then  before 
him,  were  false,  and  that  Carlisle  was  innocent,  and,  according  to 
the  testimony  of  the  city  editor,  demanded  that  he  should  print 
nothing  about  it.  The  article  subsequently  published  in  the  Times 
the  next  morning  contained  substantially  the  same  charges  made 
in  the  article  in  the  Star.  When  the  interview  with  Mr.  Carlisle's 
friend  and  partner  took  place,  the  Times  article  had  been  written 
by  the  police  reporter,  and  either  at  or  after  this  interview  the  city 
editor  inserted  a  statement  to  the  effect  that  the  defendant  in  er- 
ror claimed  that  he  was  entirely  innocent  of  the  charge,  and  then 
published  it.  Before  preparing  the  article  the  police  reporter  had 
talked  with  Carlisle,  and  the  latter  had  told  him  that  the  charge 
against  him  of  receiving  the  stolen  cattle  was  trumped  up, 
and  his  attorney,  Watson,  had  informed  him  that  Carlisle  could 
prove  his  innocence  of  it.  In  answer  to  the  question  why  he  pub- 
lished the  statements  in  the  Times  article  of  charges  other  than 
that  for  which  the  arrest  was  made,  the  city  editor  of  the  Times 
testified: 

*'Now,  this  man  Reeder.  The  only  thing,  according  to  his  statement— the 
only  specific  charge  they  could  get  against  this  man.— was  he  had  received  eight 
head  of  catUe.    But  this  man  Keeder,  who  came  from  Ck>lorado,  beUeved  that 
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Mr.  Carlisle  was  the  head  of  an  organized  gang  of  cattle  thieves.    I  say  he 
belleTed  it,  and  that  was  all  we  knew  about  it." 

When  the  friend  of  Carlisle  protested  against  the  publication  of 
the  matter  in  the  Star,  the  night  before  the  Times  Company  pub- 
lished its  article,  this  city  editor  replied  that  he  intended  to  publish 
it  anyway,  and  his  assistant,  or  some  other  person  in  the  office, 
added  an  injunction  to  read  the  Times  and  keep  posted.  It  is  as- 
signed as  error  that  the  court  below,  in  presenting  this  evidence  to 
the  jury,  stated  it  incorrectly,  and  then  instructed  them,  in  effect, 
that  when  a  newspaper  is  warned  and  notified  that  a  charge  is 
false,  wrong,  and  trumped  up,  and  then  proceeds  to  publish  it,  it 
thereby  affirms  it,  becomes  sponsor  for  it,  and  answerable  to  the 
party  injured,  and  that  it  was  for  them  to  say,  under  all  the  circum 
stances  of  the  case,  whether,  if  the  Times  Company  published  the 
libel,  even  with  the  addition  to  the  effect  that  Carlisle  claimed  to 
be  entirely  innocent,  it  did  or  did  not  exhibit  a  wanton  disregard 
of  the  rights  of  others.  The  testimony  of  the  witnesses  in  the 
case  of  the  Times  Company  has  been  carefully  compared  with  this 
part  of  the  charge  of  the  court.  There  are  verbal  inaccuracies  in 
the  statement  which  the  court  made  of  this  evidence.  In  some  in- 
stances testimony  attributed  to  one  witness  was  given  by  another, 
but  the  substance  and  effect  of  the  testimony  relative  to  the  action 
of  the  Times  Company  was  clearly  and  fairly  stated  by  the  court. 
and  the  law  was  correctly  declared.  There  was  no  just  ground  for 
exception  to  this  part  of  the  instructions  to  the  jury. 

It  is  assigned  as  error  that  the  court  below  refused  to  permit  the 
introduction  of  proof  of  the  article  in  the  Star,  and  its  publication, 
in  mitigation  of  damages,  and  that,  while  it  admitted  proof  of  the 
fact  that  this  article  was  before  the  city  editor  of  the  Times  and  the 
friend  and  partner  of  Carlisle  at  the  interview  on  the  evening  of 
February  20th,  it  restricted  its  effect  to  that  fact.  But  the  article 
in  the  Star  was  not  evidence  of  the  truth  of  the  statements  it  con- 
tained, and  it  was  not  admissible  in  mitigation  of  damages  in  the 
action  against  the  Times  Company,  because  it  was  not  pleaded  in  its 
answer  in  that  case.  For  the  same  reason  the  offer  to  prove,  by  the 
te4«timony  of  the  reporter  of  the  Star,  that  he  communicated  what 
Reeder  had  told  him  to  the  reporters  of  the  plaintiffs  in  error  before 
they  published  their  articles,  was  properly  i*ejeeted.  Neither  of  the 
answers  pleaded  or  suggested  the  article  in  the  Star  or  the  story  of  its 
I'eporter  as  one  of  the  soui*ces  which  induced  the  plaintiffs  in  error 
to  make  such  publications.  In  jurisdictions  which  have  adopted  the 
Code,  matter  in  mitigation  of  damages  must  be  pleaded  before  it 
can  be  proved.  Rev.  St.  Mo.  1889,  §  2081;  Northrup  v.  Insuranre 
Co.,  47  Mo.  435,  444;  Burt  v.  Newspaper  Co.,  154  Mass.  238,  244,  28 
X.  E.  1;  Hewitt  v.  Pioneer-Press  Co.,  23  Minn.  178. 

It  is  also  assigned  as  error  that  the  reporter  of  the  Star  was  not 
permitted  to  testify  in  these  actions  to  what  Sheriff  Reeder  told  him 
at  the  time  of  the  arrest  of  Carlisle.  As  we  have  already  seen,  his 
testimony  upon  this  subject  was  not  competent  in  mitigation  of 
damages,  but  it  is  suggested  that  it  was  admissible  for  the  purpose 
of  contradicting  and  impeaching  the  testimony  of  Reeder.     A  perusal 
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of  Reeder's  testimony,  however,  discloses  the  fact  that  no  founda- 
tion was  laid  therein  for  his  impeachment.  No  questions  were  asked 
him  which  would  allow  of  his  Impeachment  by  the  testimony  of  this 
reporter. 

In  connection  with  the  rejection  of  this  testimony,  much  com- 
plaint is  made  of  the  action  of  the  court  in  the  submission  of  the 
evidence  upon  the  question  of  mitigation  of  damages  to  the  jury. 
Tlie  record  and  the  charge  have  been  carefully  examined  upon  this 
subject,  with  the  result  that  it  seems  to  us  that  this  complaint  is  not 
warranted.  The  court  expressly  charged  the  jury  that,  while  the 
answers  did  not  plead  justification,  they  set  out  the  facts  and  cir- 
cumstances out  of  which  the  publication  of  these  articles  grew,  for 
their  consideration  on  the  question  of  the  mitigation  of  damages,  and 
that  they  should  look  at  all  the  circumstances  and  facts  in  the  case 
to  see  whether  the  publications  were  made  under  such  circumstances 
as  to  entitle  the  defendant  in  error  to  recover  punitive  damages.  All 
the  requisition  papers  had  been  received  in  evidence.  The  reporters 
of  the  plaintiffs  in  error  had  been  permitted  to  testify  fully  to  their 
examination  of  these  papers,  and  to  all  that  Sheriff  Reeder  had  told 
them.  With  this  evidence  before  them,  these  instructions  gave  to 
the  jury  all  that  the  plaintiffs  in  error  had  pleaded,  anrf  all  tlmt  they 
had  proved,  for  their  consideration  upon  the  question  of  mitigation 
of  damages,  and  they  were  too  plain  for  mistake,  misconstruction,  or 
misunderstanding. 

When  the  charge  of  receiving  the  eight  head  of  stolen  cattle  was 
dismissed  by  the  court  in  Colorado,,  the  World  Company  published 
an  article,  purporting  to  be  signed  by  Sheriff  Reeder,  to  the  effect 
that  the  charge  had  been  dismissed  by  the  entry  of  a  nolle  prose- 
qui, and  that  the  defendant  in  error  was  thoroughly  vindicated 
in  a  lengthy  opinion  on  the  merits  of  the  case  submitted  by  the  district 
attorney.  The  Journal  Company  and  the  Times  Company  made  no 
publication  of  these  facts,  and  did  not  publish  the  fact  that  the  de- 
fendant in  error  brought  these  actions.  In  its  charge  the  court  called 
the  attention  of  the  jury  to  the  publication  of  this  article  by  the 
World  Company,  told  them  that  if,  when  a  publisher  ascertains  the 
fact  that  he  has  done  an  injustice,  he  makes  the  amende  honorable, 
and  says  he  has  done  a  wrong,  he  has  then  acted  the  manly  part; 
that  public  opinion  and  juries  ought  to  appreciate  such  an  act;  and 
that  the  jury  ought  to  consider  this  later  publication  by  the  World 
Company  in  mitigation  of  damages.  It  is  assigned  as  error  on  the 
part  of  the  Journal  Company  and  of  the  Times  Company  that  when 
the  court  gave  this  charge,  and  while  speaking  of  a  publisher,  it 
added: 

"But  if,  having  slandered  you  and  libeled  you,  be  doggedly  remains  reticent 
from  that  day  forth,  leaving  you  to  run  down  and  to  catch  this  swift -footed 
slander  that  goes  through  the  world,  that  is  another  question  for  the  Jury.** 

But  this  statement  of  the  court  was  certainly  true  in  fact,  and  we 
are  unable  to  discover  why  it  is  not  true  in  law.  A  different  ques- 
tion is  surely  presented,  when  a  jury  is  to  consider  the  damages  to 
be  allowed  for  a  publication  of  a  false  charge  of  crime  which  has 
been  promptly  retracted,  from  that  which  is  presented  when  it  is  to 
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assess  the  damages  for  one  that  has  not  been  withdrawn.    One  of 

the  crucial  questions  in  this  case  was  whether  the  publications  were 

made  with  wanton  indifference  to,  and  reckless  disregard  of,  the 

rights  and  feelings  of  the  defendant  in  error.    Silence  after  he  was 

indicated,  and  silence  when  he  sued  for  the  publication  of  the  libels, 

presents  this  question  in  a  far  different  light  from  that  in  which  a 

prompt  publication  of  the  vindication  places  it.    Publishing  Co.  v. 

HaJlam,  16  U.  8.  App.  613,  645,  8  C.  C.  A.  201,  206,  and  59  Fed.  530, 

535. 

Another  portion  of  the  charge  to  which  objection  is  made  reads  in 
this  way: 

"One  of  the  counsel  In  this  case  argues  that  Mr.  Carlisle  never  went  to  the 
papers,  and  asked  them  to  make  these  corrections.  Gentlemen  of  the  jury,  it 
is  not  the  duty— it  is  not  required— of  a  citizen,  when  a  newspaper  libels  him,  If 
it  does  libel  him,  to  go  and  hunt  the  libeler  up,  and  entreat  and  implore  him  to 
rectify  It  It  is  the  duty  of  the  publisher  to  look  out  for  the  facts,  and  to  make 
corrections  if  the  facts  warrant  it.    It  is  not  the  duty  of  a  man  to  go  to  them." 

There  is  nothing  questionable  in  this  excerpt  from  the  charge, 
except  the  last  sentence  but  one,  and  that  must  be  read  and  inter- 
preted in  the  light  of  the  subject  under  discussion  when  it  was  deliv-  - 
rTed.  If  the  question  of  which  the  court  was  treating  had  been 
vhether  or  not  a  person  libeled  could  recover  damages  for  the  failure 
f  the  libeler  to  discover  the  truth  and  publish  it  after  he  had  circu- 
ited the  libel,  and  the  court  had  charged  that  he  might,  such  an 
Lstruction  would  undoubtedly  have  been  error.  But  this  was  not 
le  subject  under  consideration  here,  and  this  was  neither  the  mean- 
g  nor  the  effect  of  the  declaration  of  the  court.  The  question 
der  discussion  was  whether  or  not  the  fact  that  the  defendant  in 
•or  did  not  go  to  the  publishers,  and  tell  them  the  facts,  and  de- 
nd  a  retraction,  after  the  libels  were  circulated,  was  any  justifica- 
n  or  excufje  for  their  original  publication.  The  court  properly, 
r^ed  that  it  was  not,  and  the  remark  that  "it  is  the  duty  of  the 
Usher  to  look  after  the  facts,  and  to  make  corrections,  if  the  facts 
rant  it.  It  is  not  the  duty  of  a  man  to  go  to  them," — was  used 
lendo,  only  to  support  and  enforce  this  rule,  and  not  to  announce 
her  and  an  entirely  different  proposition  of  law,  which  was  not 
le  mind  of  either  court  or  jury.  The  connection  in  which  these 
s  were  used  made  it  impossible  for  the  jury  to  misunderstand 
,  and  in  that  connection  their  use  was  not  erroneous. 
ny  assignments  of  error  are  made,  and  much  complaint  is  in- 
d  in,  becaase  the  court  below  limited  the  effect  of  the  requisition 
3  -when  tliej  were  received  in  evidence.  An  examination  of 
exceptions  discloses  the  fact  that  the  real  objection  to  this 
tian  'waa  that  the  court  did  not  permit  their  use  for  the  pur- 
F  proving  the  truth  of  the  facts  which  they  recited.  The  propo- 
that  the  affidavit  of  the  complaining  witness,  or  the  affidavits 
officers  based  upon  it,  constitute  any  evidence  of  the  truth 
charges  made  therein,  in  these  actions  of  libel,  is  unworthy 
?i deration.  It  is  said,  however,  that  great  injustice  was  done 
e  tbe  conrt  failed  to  mention  in  its  charge  the  affidavit  of  the 
nt  district  attorney  upon  which  the  application  for  a  requisi- 
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tion  was  granted.  But  the  foundation  of  the  requisition  proceed- 
ings was  the  affidavit  of  the  complaining  witness,  Chipman.  No 
complaint  is  made  that  this  was  not  mentioned  to  the  jury.  This 
affidavit  was  accompanied  with  the  affidavit  of  the  district  attorney, 
or  the  information,  and  with  the  affidavit  of  the  assistant  district 
attorney,  or  the  application  for  the  requisition.  But  it  is  common 
knowledge  that  the  affidavits  of  theee  officers  are  generally  based 
upon  the  complaint  of  the  witness  who  makes  the  charge.  They  do 
not  purport  to  rest  upon  personal  knowledge,  but  upon  the  informa- 
tion presented  by  the  prosecuting  witness;  so  that,  when  his  affida- 
vit is  received,  these  formal  affidavits  of  the  officers  are  not  of  surpass- 
ing importance.  Moreover,  it  was  entirely  in  the  discretion  of  the 
trial  court  to  mention  such  affidavits,  or  to  fail  to  mention  them, 
in  its  charge,  provided  it  fairly  reviewed  the  evidence  presented  bj 
the  contesting  parties.  Our  conclusion  is  that  the  failure  to  men- 
tion the  affidavit  of  this  assistant  district  attorney  was  the  exercise 
of  the  discretion  of  the  court  in  reviewing  the  testimony,  with  which 
we  cannot  interfere,  and  that  the  case  presents  no  evidence  of  an 
abuse  of  that  discretion,  or  of  any  injustice  resulting  from  the  man- 
ner of  its  exercise. 

The  entire  charge  of  the  court  is  challenged  as  partial  and  inflam- 
matory. Careful  and  repeated  readings  of  it,  and  of  every  objection 
made  to  it,  have  led  us  all  to  the  conclusion  that  it  was,  on  the  whole, 
a  just  and  fair  presentation  of  the  law  and  the  facts  of  these  cases. 
The  truth  undoubtedly  is  that  the  plaintiffs  in  error  published  the 
libels  without  special  ill  will  or  spite  against  Carlisle,  on  the  theory 
that  they  were  warranted  in  doing  so  because  the  sheriff  of  Mesa 
county  made  the  charge  they  contained  in  the  hearing  of  their  re- 
porters. This  was  a  fatal  mistake.  Its  commission  left  them  with- 
out any  defense  against  judgments  for  some  amounts  in  these  actions. 
The  only  question  the  cases  really  presented  was  what  the  amounts 
of  the  judgments  should  be.  This  was  not  all.  The  publication  of 
the  charge  that  Carlisle  had  been  operating  with,  or  associated  with, 
or  had  been  the  head  of,  a  gang  of  thieves,  on  the  statement  of  this 
sheriff,  without  investigation  or  inquiry  concerning  its  truth  of  any 
one  but  their  informant  and  those  who  were  repeating  it  on  his  in- 
formation alone,  in  the  face  of  the  presumption  of  innocence,  which 
the  law  throws  around  the  upright  man  who  has  established  a  char- 
acter for  honesty  and  integrity,  indicates  so  grave  an  indifference 
to  and  disregard  of  a  right  of  the  defendant  in  error  deemed  precious 
by  every  honorable  man, — the  right  to  the  preservation  of  his  good 
name  unsullied, — that  the  court  could  not  lawfully  refrain  from  sub- 
mitting to  the  jury  the  question  of  exemplary  damages.  We  fear 
that  counsel  for  the  plaintiffs  in  error,  in  their  criticisms  of  the  trial 
court,  have  forgotten  some  of  these  facts.  They  have  been  instant 
in  season  and  out  of  season  in  the  defense  of  these  cases.  With  rare 
skill  and  ability  they  have  presented  to  the  court  below,  and  to  this 
court,  every  consideration — every  suggestion — favorable  to  their  cli- 
ents. But  they  were  defending  cases  which  the  law  forbade  them 
to  completely  win.  It  is  hard  to  conduct  a  contest  that  most  be 
lost.    It  is  trying  to  receive  with  equanimity  adverse  rulings  that  are 
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o  a  defense,  although  expected  and  known  to  be  right.  We 
lat  the  heat  of  the  strife,  the  zeal  of  the  advocate,  and  the 
idable  annoyance  of  inevitable  defeat,  have  produced  some 
Ity  of  Tision  on  the  part  of  the  counsel  for  the  plaintiffs  in 
jvhen  they  look  at  the  charge  of  the  court.  Some  of  their  criti- 
of  it  seem  to  ne  to  attribute  strained  and  unnatural  meanings 
in  and  correct  declarations  of  law,  and  to  apply  other  declara- 
to  subjects  to  which  they  had  no  reference.  In  some  of  their 
sm  we  fear  they  forgot  for  the  moment  that  it  was  the  duty 
»  court  to  declare  the  law  applicable  to  the  facts  of  these  cases, 
nounce  that  the  publications  were  not  justified,  and  to  submit 
[Uestion  of  punitive  damages  to  the  jury,  whatever  the  effect 
is  action  might  be  upon  the  parties  to  the  suit,  while  their  duty 
iischarged  when  they  considered  the  law  and  the  facts  solely 
reference  to  their  effect  upon  their  clients.  The  facts  in  thest^ 
were  such  that  an  impartial  statement  of  them,  and  a  clear  and 
ise  enunciation  of  the  law  which  applied  to  them,  could  not  be 
e  welcome  to  counsel  for  the  plaintiffs  in  error  or  to  their  cliente:. 
jsitating,  confused,  and  obscure  presentation  of  the  law  and  the 

3  might  have  been  more  favorable  to  them,  but  no  just  exception 
be  taken  because  correct  declarations  of  law  are  plainly  and 
ibly  given,  or  because  apt  and  impartial  references  to  the  salient 
s  of  a  case  are  made.  There  were,  as  we  have  said,  some  inac- 
acies  in  some  of  the  court's  statements  of  the  facts.  In  a  few 
Lances  testimony  given  or  a  statement  made  by  one  witness  or 
son  was  attributed  to  another.  But  the  court  did  not  undertake 
recite  or  refer  to  all  the  evidence,  the  mistakes  in  its  references 
it  were  insubstantial  and  ineffective,  and  the  whole  question  of 
)  existence  and  effect  of  the  evidence  was  left  to  the  jury,  in  whoso 
)vince  it  fell. 

rhe  more  carefully  we  have  studied  the  record,  the  rulings  upon 
e  evidence,  and  the  charge  of  the  court  in  this  case,  the  more  firm 
r  conviction  has  grown  that  the  trial  was,  on  the  whole,  fairly 
nducted;  that  the  references  to  the  evidence  in  the  charge  were  just 
id  impartial;  that  the  instructions  to  the  jury  contained  a  terse, 
ear,  and  correct  statement  of  the  law  of  the  cases;  and  that  there 
as  no  substantial  error  in  the  proceedings.  This  conviction  is  con- 
rmed  as  we  review  the  entire  case,  and  the  arguments  and  briefs  of 
)un8el,  by  the  fact  that  the  counsel  for  the  plaintiffs  in  error  assign 
vore  than  75  errors  in  each  of  these  cases,  and  specify  in  their  briefs 

4  upon  which  they  rely.  None  of  them  have  escaped  our  considera- 
lon.  But  none  of  them  which  have  not  already  been  considered 
lemand  extended  notice  or  discussion.  The  48th,  49th,  50th,  51st, 
nd  52d  assignments  are  that  the  court  did  not  instruct  the  jury  to 
•etwrn  a  verdict  in  favor  of  each  of  the  plaintiffs  in  error;  that  it  al- 
owed  the  defendant  in  error  more  than  three  peremptory  challenges 
Insurance  Co.  v.  Hillmon,  145  U.  S.  285,  12  8up.  Ct.  900);  that  it  re- 
fused to  permit  the  plaintiffs  in  error  to  prove  that  Carlisle  had  not 
sued,  or  made  any  claim  against,  Chipman  or  his  company  for  char 
ginghim  with  receiving  the  eight  stolen  cattle;  and  that  it  refused  to 
permit  them  to  show  tiat  he  had  never  made  any  claim  against  the 
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Sheriff  Reeder  for  the  slander  he  had  uttered.  When  counsel  of  the 
learning  and  ability  of  those  who  presented  this  case  gravely  an- 
nounce to  an  appellate  court  that  they  rely  upon  74  alleged  errora 
for  a  reversal  of  judgments  against  their  clients,  and  some  of  those 
specified  turn  out  to  be  as  frivolous  as  those  we  have  just  cited,  it 
is  at  least  difficult  to  resist  a  suspicion  that  they  themselves  were 
not  certain  there  was  any  substantial  error  in  the  case.  The  judg- 
ments of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 


(94  Fed.  788.) 

HUBINGER  V.  CENTRAL  TRUST  CX).  OF  NEW^  YORK. 

(Circuit  Court  of  Appeals.  Eighth  Circuit     May  1,  1899.) 

No.  1,099. 

1.  Mortgages— Injury  to  Mortgaged  Pkopeuty— Right  of  Action  of  Mort- 

gagee. 

A  mortgagee  may  maintain  an  action  at  law  for  an  injury  wrongfully 
done  to  the  mortgaged  property,  whereby  its  value  is  lessened,  and  his  st»- 
curity  impaired,  provided  he  sustains  an  actual  loss  thereby,  and  the  meas- 
ure of  his  recovery  is  the  amount  of  such  loss. 

2.  Federal  Courts— Jurisdiction— Pendency  of  Suit  in  State  Court. 

The  pendency  in  a  state  court  of  a  suit  to  foreclose  a  mortgage  does 
not  preclude  a  federal  court  from  entertaining  jurisdiction  of  an  action 
at  law  by  the  mortgagee  to  recover  damages  for  the  conversion  or  de 
struction  of  the  mortgaged  property,  which  amounts  to  an  abandonment 
by  the  plalntiflf  of  any  claim  to  the  property  Itself. 
SL  Mortgages— Reversal  of  Order  Confirming  Sale— Iowa  Statute. 

The  Iowa  statute  (McClain's  Ann.  Code,  §  4429),  providing  that  property 
acquired  by  a  purchaser  in  good  faith,  under  a  Judgment  subsequently 
reversed,  shall  not  be  aflfected  by  such  reversal,  does  not  apply  to  a  case 
where  an  order  confirming  a  sale  of  property  under  a  decree  of  fore- 
closure is  alone  appealed  from  and  reversed,  the  purchaser  being  a 
party  to  the  appeal,  and  on  such  reversal  it  is  the  duty  of  the  nur- 
chaser  to  restore  the  property. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South 
ern  District  of  Iowa. 

This  is  a  suit  wherein  the  Central  Trust  Company  of  New  York,  the  defend- 
ant in  error,  hereafter  termed  the  **Trust  Company,"  sued  John  C.  Hublnger, 
the  plaintiff  in  error,  in  an  action  which  is  essentially  an  action  at  law  to  re- 
cover damages  for  the  wrongful  disposition  and  destruction  of  property  which 
at  one  time  constituted  an  electric  street-railway  plant  in  the  city  of  Keokuk, 
Iowa,  the  same  being  the  property  of  the  Gate  City  Electric  Street-Kail  way 
Company.  A  jury  was  waived,  and  the  case  was  tried  by  consent  before  the 
court,  which  made  a  special  finding  of  facts.  From  this  finding  we  extract  the 
following  facts,  in  substance,  which  are  all  that  are  deemed  essential  to  a  proper 
understanding  of  the  case:  The  Central  Trust  Company,  as  trustee,  filed  a  bill 
to  foreclose  a  deed  of  trust  which  was  executed  by  the  Gate  City  Electric 
Street-Railway  Company  of  the  city  of  Keokuk,  to  secure  an  issue  of  bonds 
amounting  to  $85,000,  which  deed  of  trust  covered  aU  the  property  and  fran- 
chises of  said  street-railway  company.  The  suit  was  brought  in  the  superior 
court  of  the  city  of  Keokuk,  Iowa,  and  a  decree  of  foreclosure  was  entere*! 
therein  on  March  21,  1894.  At  a  sale  which  was  made  under  said  decree  by  a 
master  on  April  28,  1894,  the  mortgaged  property  was  purchased  by  John  C. 
Ilubinger  for  $10,000.  which  sum  was  not  sulficient  to  pay  certain  preferential 
claims  that  had  been  allowed  in  the  forec'losure  proceedings,  and  left  nothing 
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J  applie<i  on  the  mortgage  Indebtedness.    The  sale  was  approved  by  the  su- 
»r  court,   notwithstanding  objections  made  thereto  by  the  Trust  Company, 
tlie  property  so  sold  was  delivered  to  Hubinger  on  May  10,  ISiM.     From  the 
r   approving  the  sale  the  Trust  Company  took  an  appeal  to  the  supreme 
t  of  loTva,  on  June  27,  1894,  without  giving  bond.     In  the  latter  court  the 
r  of   ttie  superior  court  confirming  the  sale  was  reversed,  on  January  2:^, 
>,   and.  thereafter,  on  June  9,  1896,  a  writ  of  procedendo  issued  from  said 
reme  court,  directing  further  proceedings  in  the  foreclosure  case,  not  incon- 
!»nt  with  the  opinion  of  the  supreme  court  of  the  state.    9G  Iowa,  646,  65 
W.  982.      Shortly  after  the  property  had  been  turned  over  to  Hubinger,  as 
etofore  stated,  he  surrendered  the  possession  thereof  to  the  J.  C.  Hubinger 
npany,  a  corporation  then  engaged  in  the  operation  of  an  electric  light  plant 
said  city  of  Keokuk,  which  was  controlled  by  said  J.  C.  Hubinger,  and  on 
rll  10,  1890,  after  the  supreme  court  of  the  state  had  reversed  the  order  of  the 
>erior  court  confirming  the  sale,  said  Hubinger  made  the  transfer  effectual 
conveying  said  property,  with  full  covenants  of  waiTanty,  to  the  J.  C.  Hu- 
iger  Company  for  a  consideration  therein  expressed  of  |100.(K)0.     After  Hu- 
iger  had  acquired  the  property  aforesaid  at  the  sale  aforesaid,  he  applied  to 
2  city  of  Keokuk  for  a  franchise  to  operate  an  electric  street  railway  on  the 
eets  of  said  city,  and  secured  the  passage  of  an  ordinance  known  as  "Special 
'dinance  No.  73,"  whereby  there  was  granted  to  the  said  J.  C.  Hubinger 
>mpany,  for  a  period  of  25  years  from  said  date,  "the  exclusive  right  to  lay 
)wn,  construct,  and  operate  a  street  railway  on  all  the  streets  of  the  city  of 
eokuk,  with  single  or  double  track,  standard  railway  tracks,  with  electric  or 
Lher  practicable  motor  power,  other  than  animal  or  steam."     This  ordinance 
as  duly  accepted  by  the  J.  C.  Hubinger  Company,  and  by  its  terms  operated 
s  a  rei>eal  of  a  previous  ordinance.  No.  60,  granted  to  the  Gate  City  Electric 
treet-Rallway  Company,  under  which  (#dinance  It  had  previously  operated  Its 
ailway  In  the  streets  of  the  city  of  Keokuk.     The  deed  of  tnist  in  favor  of  the 
Trust  Company,  to  which  reference  lias  been  made,   covered  the  franchises 
rranted  by  said  ordinance  No.  60.     After  procuring  the  passage  of  ordinance 
>Jo.  73,  and  the  repeal  of  onflnance  No.  60.  important  changes  were  made  by 
the  defendant  in  the  location  of  the  tracks  of  the  Gate  City  Electric  Street-Rail- 
way  Company,  as  they  existed  when  the  deed  of  trust  was  executed.     These 
changes  consisted  in  extending  the  tracks  at  certain  places,  and  in  taking  up 
portions  of  the  track  on  some  of  the  streets,  and  laying  the  same  on  other 
streets,  so  a^to  conform  to  the  requirements  of  the  new  ordinance  No.  73.     All 
of  the  machinery  originally  used  to  operate  said  railway,  such  as  engines,  dyna- 
mos, and  generators,  with  the  exception  of  two  boilers,  were  also  removed  from 
the  power  house  of  the  railway  company  to  a  power  house  which  was  owned 
and  used  by  the  J.  C.  Hubinger  Company.     Before  the  commencement  of  this 
suit,  and  after  the  reversal  of  the  order  approving  the  foreclosure  sale,  the 
Trust  Company  tendered  to  the  defendant  the  sum  of  $10,000.  which  he  had 
paid  for  the  mortgaged  property  at  the  foreclosure  sale,  and  demanded  its  re- 
turn; but  the  defendant  refused  to  restore  It  unless  he  was  paid  all  further  sums 
which  he  had  expended  in  changing,  altering,  and  repairing  it,   and  sundry 
other  sums  which  he  had  also  expended.    The  trial  court  further  found  that  by 
procuring  the  repeal  of  the  old  ordinance  No.  60,  and  by  the  changes  which  the 
defendant  had  made  in  the  mortgaged  property  while  the  same  was  in  his  pos- 
session, and  by  dismantling  the  old  power  house,  the  identity  of  the  mortgaged 
property  had  been  destroyed,  so  that  it  was  no  longer  in  existence  in  its  en- 
tirety, and  could  not  be  restored  to  the  Tmst  Company.    It  also  found  that  the 
fair  market  value  of  said  property,  when  the  same  was  turned  over  to  the  de- 
fendant was  $33,600.     In  pursuance  of  these  tiudinus,  the  trial  court  rendered 
a  judgment  in  favor  of  the  Trust  Company,  the  plahitiff  below,  for  the  sum  of 
$25,271.18,  which  sfim  represents  the  market  value  of  the  mortgaged  property 
as  assessed  by  the  court,  less  the  price  paid  therefor  at  the  foreclosure  sale. 
interest  having  been  computed  on  the  balance  at  the  rate  of  6  per  cent,  per  an- 
num from  and  after  June  10,  1896,  until  the  rendition  of  the  judgment.     The 
writ  of  error  brings  this  judgment  before  us  for  review. 

James  H.  Anderson  and  John  E.  Craig,  for  plaintiff  in  error. 
James  C.  Davis  and  William  J.  Roberts,  for  defendant  in  error. 
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Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit  Judges. 

THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  case  having  been  tried  before  the  circuit  court  without  the 
intervention  of  a  jury,  and  the  facts  having  been  found  specially, 
the  only  question  open  for  consideration  in  this  court  is  whether 
the  facts  as  found  by  the  trial  judge  are  adequate  to  sustain  the 
judgment.  The  findings  of  the  trial  judge,  as  a  matter  of  course, 
cannot  be  reviewed.  The  judgment  is  challenged  by  counsel  for  the 
plaintiff  in  error,  as  we  understand,  on  two  principal  grounds: 
First,  because  the  Trust  Company,  as  it  is  said,  had  no  such  title 
to  the  mortgaged  property  which  was  bought  by  the  defendant 
Hubinger  at  the  foreclosure  sale  as  will  enable  it  to  maintain  an 
action  at  law  against  the  purchaser  for  the  wrongful  disposition  or 
destruction  of  the  property,  or  for  his  refusal  to  surrender  it  to 
the  Trust  Company  upon  demand;  and,  second,  because  the  su- 
perior court  of  the  city  of  Keokuk,  in  which  the  suit  was  brought, 
has,  as  it  is  claimed,  exclusive  jurisdiction  of  the  controversy,  and 
all  matters  connected  therewith  or  incidental  thereto. 

Concerning  the  first  of  these  contentions,  it  may  be  said  that, 
while  it  is  true  that  the  Trust  Company  was  not  the  absolute  owner 
of  the  property  in  controversy,  nevertheless  the  legal  title  was 
vested  in  it  for  the  benefit  and  security  of  the  mortgage  bondhold- 
ers, and  we  perceive  no  reason  why  it  is  not  entitled  to  sue  at  law 
and  recover  the  value  thereof,  from  one  who  has  wrongfully  dealt 
with  and  dissipated  it,  so  that  it  cannot  be  restored  to  the  proper 
custody.  The  authorities  are  quite  numerous  that  a  mortgagee 
may  maintain  what  would  at  one  time  have  been  termed  "an  action 
on  the  case'^  for  an  injury  wrongfully  done  to  the  mort^ged  prop- 
erty, whether  it  be  realty  or  personalty,  whereby  its  value  is  Im- 
paired and  the  security  of  the  mortgagee  lessened,  provided  that, 
as  a  result  of  the  wrongful  act,  the  mortgagee  sustains  an  actual  loss. 
The  recovery  in  such  cases  is  commensurate  with  the  loss.  Yates  v. 
Joyce,  11  Johns.  136,  140;  Van  Pelt  v.  McGraw,  4  N.  Y.  110;  Edler 
V.  Hasche,  67  Wis.  653,  31  N.  W.  57;  Sperrv  v.  Ethridge,  70  Iowa,  27, 
30  N.  W.  4;  Gooding  v.  Shea,  103  Mass.  360;  Allison  v.  McCune,  15 
Ohio,  729;  Mitchell  v.  Mining  Co.  (Cal.)  17  Pac.  246-257;  Heath  v. 
Haile  (S.  C.)  24  S.  E.  300.  The  special  finding  shows  that  the  mort- 
gaged property  had  been  dissipated  by  the  wrongful  acts  of  the  defend- 
ant, and  that  he  refused  to  restore  it,  and  could  not  in  fact  restore  it 
in  its  entirety,  when,  upon  the  reversal  of  the  order  confirming  the 
foreclosure  sale,  it  became  his  duty  to  restore  it  to  the  Trust  (Com- 
pany. Inasmuch  as  the  mortgagor  company  seems  to  have  been 
utterly  insolvent  at  th'at  time,  the  mortgagee's  security  became 
impaired  to  the  full  extent  of  the  value  of  the  mortgaged  property 
when  it  was  purchased  by  the  defendant,  and  we  know  of  no  rea- 
son why  the  defendant  may  not  be  compelled  to  respond  for  its 
value  in  an  action  at  law. 

We  are  also  of  opinion  that  the  second  ground  on  which  the 
judgment  below  is  contested  is  equally  untenable.    If  the  case  at 
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ere  one  in  which  the  Trust  Company  was  seeking  to  recover 
ortgaged  property  or  any  specific  part  thereof,  or  to  enforce 
against  the  same,  it  may  be  conceded  that  the  action  could 
'  maintained  because  of  the  pendency  of  the  foreclosure  suit 
state  court.  By  the  commencement  of  that  suit,  the  court 
ich  the  bill  was  filed  acquired  an  exclusive  jurisdiction  over 
ortgaged  property,  and  any  attempt  to  enforce  a  claim 
t  the  property  itself,  or  any  specific  part  thereof,  must  be 
n  the  state  court.  Merritt  v.  Barge  Co.,  49  U.  S.  App.  85-93, 
1  A.  530,  and  79  Fed.  228;  Gates  v.  Bucki.  12  U.  8.  App.  69, 
A.  116,  and  53  Fed.  961;  Zimmerman  v.  Sorelle,  49  U.  S.  App. 
5  C.  C.  A.  518,  and  80  Fed.  417.  As  has  already  appeared, 
er,  the  case  at  bar  is  not  one  in  which  the  Trust  Company 
;  to  recover  the  property,  but  it  is  essentially  an  action  at  law 
[)ver  damages  for  its  waste  and  destruction.  It  is  a  suit 
r  in  personam,  which  contemplates  no  interference  with  the 
iged  property,  and   requires  no   reference  thereto,   further 

0  ascertain  its  value  at  a  certain  date,  and  what  has  since 
lone  with  it.  The  bringing  of  this  suit  by  the  Trust  Com- 
ipon  the  theory  that  the  mortgaged  property  had  been  de- 

1  by  the  wrongful  conduct  of  the  defendant,  and  was  no 
available  as  a  security,  was  a  practical  abandonment  by  the 
igees  of  all  claim  to  the  property,  and  an  election  on  their 
>  take  a  money  judgment  for  its  value.  It  is  probably  true 
le  state  court  would  have  had  adequate  power,  by  orders 
n  the  foreclosure  suit  at  the  instance  of  the  Trust  Company, 
?  compelled  Hubinger  to  account  for  its  value;  but  we  think 

was  under  no  obligation  to  seek  for  such  relief  in  that  suit, 
s  entitled,  upon  the  facts  found  by  the  trial  court,  to  sue  at 
V  the  damages  which  it  had  sustained.  Buck  v.  Colbath,  3 
J34;  Stanton  v.  Embrev,  93  U.  S.  548;  Garabaldi  v.  Wright, 
.  416,  12  S.  W.  875. 

18  suggested  on  the  oral  argument,  and  some  stress  seems  to 
on  the  point  in  the  brief,  that  the  defendant  below  was  not 
I  to  restore  the  property  which  he  purchased  at  the  fore- 
f  sale  because  of  a  provision  found  in  the  Iowa  Code  (Mc- 
Ann.  Code,  §  4429)  to  the  effect  that  "property  acquired 
urchaser  in  good  faith,  under  a  judgment  subsequently  re- 
shall  not  be  affected  by  such  reversal."  It  is  obvious,  how- 
tiat  Hubinger  is  not  within  the  protection  of  this  provision 
Code,  as  the  trial  court  very  properly  held  (87  Fed.  3-8), 
e  the  judgment  under  which  he  purchased  was  not  reversed, 
nains  undisturbed  to  this  day.  The  only  proceeding  which 
allenged  by  the  appeal  to  the  supreme  court  was  the  order 
ling  the  sale,  and  the  defendant  below  was  a  litigant  before 
»reme  court,  endeavoring  to  maintain  that  the  order  was  not 
)us.  We  fully  agree  with  the  trial  court  that  the  defendant 
>t  a  purchaser  under  "a  judgment  subsequently  reversed," 
that  reason  was  not  protected  by  the  aforesaid  provision  of  the 
md  that  he  was  bound  to  restore  the  mortgaged  projierty 
the  order  approving  the  sale  was  reversed.  Some  other 
)  C.C.A.--32 
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points  are  discussed  in  the  brief  of  counsel  for  the  plaintiff  in  error, 
but  they  are  not  of  sufficient  moment  to  deserre  special  notice. 
The  juagmcut  uelow  was  for  the  right  party,  and  it  is  herebj  af- 
firmed. 


(94  Fed.  792.) 

COOPER  et  al.  v.  NEWELL  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  31.  1899.) 

No.  511. 

Evidence— Record  in  Collateral  Surr. 

In  an  action  in  a  federal  court  in  which  it  was  sought  to  collaterally  Im- 
peach a  prior  Judgment  of  a  state  court,  the  admission  in  evidence  of  the 
record  of  a  second  suit  in  the  state  court,  commenced  by  the  person  against 
whom  the  former  Judgment  was  rendered,  to  relieve  himself  therefrom,  for 
the  sole  purpose  of  showing  due  diligence  on  his  part,  is  not  reversible  er- 
ror. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

F.  Chas.  Hume,  for  plaintiffs  in  error. 

Henry  W.  Rhodes  and  Thos.  H.  Franklin,  for  defendants  in  error. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  NEW 
MAN,  District  Judge. 

PER  CURIAM.    The  controlling  question  in  this  case,  to  wit: 

**Was  the  judgment  of  the  district  court  of  Brazoria  county,  Texas  (said  court 
being  a  court  of  general  jurisdiction),  in  the  case  of  Peter  McGreal  v.  Stuart 
Newell,  subject  to  collateral  attacli  in  the  United  States  circuit  court  for  the 
Eastern  district  of  Texas,  sitting  in  the  same  territory  in  which  said  district 
court  sat,  in  this  suit,  between  a  citizen  of  the  state  of  New  Yorlc  and  a  citizen 
of  the  state  of  Texas,  by  evidence  aliunde  the  record  of  the  state  court,  showing 
that  the  defendant,  Stuart  Newell,  in  said  suit  in  said  state  court,  was  not  a 
resident  of  tlie  state  of  Texas  at  the  time  the  suit  was  brought,  nor  a  citizen 
of  said  state,  but  a  resident  citizen  of  another  state,  and  that  he  was  not  cited 
to  appear  in  said  suit,  and  that  he  did  not  have  any  knowledge  of  said  suit,  and 
that  he  did  not  in  fact  appear  in  said  suit,  and  that  he  did  not  authorize  J.  A. 
Swett,  the  attorney  who  purported  to  appear  for  him  in  said  suit,  to  make  any 
such  appearance,  and  that  the  appearance  by  said  attorney  was  made  without 
his  knowledge  or  consent?" 

— was  certitied  to  the  supreme  court,  and  has  been  answered  in 
the  affirmative.  (Opinion  not  yet  oilicially  reported)  19  Sup.  Ct. 
506.  The  trial  court  admitted  in  evidence  the  transcript  of  the 
proceedings  and  judgment  of  the  district  court  of  Brazoria  county, 
Tex.,  in  the  suit  numbered  3,542,  filed  August  20,  1876,  by  Stuart 
Newell  against  the  heirs  of  Peter  McGreal,  not  as  a  muniment  of 
title,  but  for  the  sole  purpose  of  showing  diligence  on  the  part  of 
Stuart  Newell  in  relieving  himself  of  the  aforesaid  judgment  of  the 
Brazoria  court  in  said  case  No.  1,527  (Peter  McGreal  v.  Stuart  New- 
<?11).    This  was  not  reversible  error. 

The  other  questions  raised  by  the  assignment  of  errors  are  not 
insisted  upon,  and  the  judgment  of  the  circuit  court  is  affirmed. 
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m  Fed.  793.) 

In  re  FRANCIS- VALENTINE  CO. 

(OlrcTilt  Court  of  Appeals,   Ninth   Circuit    May   16,   1899.) 

No.  538. 

UPTOY  —  Dissolution  op  Liens  —  Possession  of  Property  under 
f. 

here  actions  are  begun  in  a  state  court,  and  writs  issued  and  levied 
roperty  of  an  insolvent  debtor,  within  four  months  before  the  insti- 
n  of  proceedings  in  involuntary  bankruptcy  against  him,  the  trustee 
titled  to  recover  possession  of  such  property  from  the  sheriff  holding 
;ame  under  the  levy,  notwithstanding  the  pendency  of  an  action  of 
vin  in  a  state  court  against  the  sheriff  by  a  stranger  claiming  own- 
p  of  the  property;  and  the  court  of  bankruptcy  has  Jurisdiction  to 
•  the  surrender  of  the  property  on  summary  petition  by  the  trustee. 
-Sheriff's  Fees. 

sheriff,  holding  property  of  an  involuntary  bankrupt  under  writs 
d  within  four  months  before  the  commencement  of  the  proceedings 
mkruptcy,  has  no  right,  as  against  the  trustee,  to  retain  posses- 
of  the  property  until  payment  of  his  fees.  Such  fees  are  taxable 
e  court  from  which  the  writs  issued,  and,  when  there  taxed  and  al- 
1,  may  be  made  the  basis  of  a  claim  in  the  court  of  bankruptcy 

on  for  revision  of  an  order  of  the  district  court  of  the  United 
or  the  IS'orthern  district  of  California,  in  bankruptcy.  For 
of  the  court  below,  see  93  Fed.  953. 

,  Campbell  &  Metson,  for  petitiouer. 
n  &  Young,  for  respondent. 

i  GILBERT,  ROtSS,  and  MORROW,  Circuit  Judges. 

GRT,  Circuit  Judge.  The  jurisdiction  conferred  upon  this 
subdivision  b  of  section  24  of  the  bankruptcy  act  of  July 
is  invoked  in  behalf  of  Richard  I.  Whelan,  formerly  the 
f  the  city  and  county  of  San  Francisco,  in  a  petition  which 
lat,  at  the  time  when  the  Francis- Valentine  Company  was 
I  a  bankrupt,  certain  of  its  property  was  in  the  possession 
id  Whelan,  as  sheriff,  having  been  levied  upon  by  him  under 
attachment  and  executions  issued  out  of  the  superior  court 
tate  of  California  in  and  for  the  dty  and  county  of  San 
o  in  actions  then  pending,  in  which  the  bankrupt  had  been 
idant;  that  on  April  10,  1899,  the  trustee  of  the  estate  of 
tempt,  under  appointment  of  the  district  court  of  the  United 
r  the  Northern  district  of  California,  filed  in  said  district  court 
vit  setting  forth  the  facts  that  the  trustee  had  taken  posses- 
aid  estate  under  the  provisions  of  the  bankruptcy  law,  and 
said  Whelan  claimed  to  be  in  possession  of  portions  of  said 
,  and  was  interfering  with  the  trustee's  possession  of  the 
lat  upon  said  affidavit  an  order  was  made  requiring  the  said 
to  show  cause  why  an  order  should  not  be  made  command- 
not  to  interfere  with  or  disturb  the  trustee's  possession  of 
:rupt'e  property;  that  upon  the  order  to  show  cau^e  the 
leged  his  right  to  the  possession  of  the  property  to  consist 
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in  the  fact  that  he  held  the  same  under  writs  of  attachment  and  ex- 
ecution on  behalf  of  certain  creditors  of  the  bankrupt,  and  so  held 
the  same  on  the  day  when  said  corporation  was  adjudged  a  bank- 
rupt, and  that  the  said  writs  were  not  dissolved  by  the  adjudication 
in  bankruptcy,  and  that  he  still  possessed  the  right  xv  retain  the 
possession  of  said  property,  and  had  been  notified  by  the  plaintiffs 
in  said  actions  not  to  surrender  the  possession  of  the  same.  He  fur- 
ther alleged  that  prior  to  the  adjudication  of  the  bankruptcy,  and 
while  he  held  said  property  under  said  writs,  the  American  Ty^ 
Founders'  Company  commenced  against  him  an  action  of  claim  and 
delivery  in  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  to  recover  the  possession  of  a  portion  of 
said  attached  property,  consisting  of  a  printing  press,  which  said 
American  Type  Founders'  Company  claimed  to  own;  that  in  said 
action,  upon  due  proceedings  had,  and  filing  an  undertaking  there- 
for, the  said  printing  press  was  taken  from  the  possession  of  the 
said  sheriff;  that  thereafter  the  said  sheriff,  as  defendant  in  said 
action,  pursuant  to  law,  did  file  a  bond  in  the  sum  of  f4,000  for  th** 
return  of  the  said  printing  press  to  him,  whereupon  it  was  returned 
to  his  possession;  that  he  would  have  sold  the  same  upon  said  writ 
on  October  12,  1898,  but  for  a  writ  of  injunction  forbidding  the  sale, 
issued  out  of  the  said  district  court  in  proceedings  against  said  bank 
rupt;  that  the  action  of  claim  and  delivery  commenced  by  the  Amer- 
ican Type  Founders'  Company  is  still  pending  and  undetermined- 

Upon  the  petition  filed  in  this  court  it  is  contended:  First,  that 
the  district  court  had  no  jurisdiction  upon  an  order  to  show  cause 
to  take  the  property  from  the  petitioner's  possession  while  he  was  still 
holding  the  same  under  said  writs;  second,  that  the  district  court 
had  no  jurisdiction  by  such  proceedings  to  summarily  adjudicate  the 
title  to  a  portion  of  said  property  to  be  in  the  bankrupt's  estate,  while 
an  action  in  replevin  was  pending  against  the  petitioner  in  a  court 
of  competent  jurisdiction  under  a  claim  of  ownership  in  the  plain- 
tiff in  said  action,  for  the  reason  that,  if  judgment  be  rendered  in  said 
action  against  the  petitioner,  he  will  be  required  to  answer  for  prop 
erty  which  has  been  taken  from  him  without  due  process  of  law. 

In  support  of  the  first  contention  the  petitioner  cites  and  relies 
upon  certain  cases,  of  which  the  principal  is  Marshall  v.  Knox,  16 
Wall.  551.  In  that  case  a  lessor  of  the  bankrupt  had  caused  the 
sheriff,  under  a  writ  of  provisional  seizure,  to.  take  possession  of 
certain  property  of  the  bankrupt,  which  the  lessor  claimed  the  right 
to  hold  as  a  pledge  for  the  payment  of  rent  which  was  due  him.  It 
was  held  that  the  district  court,  sitting  in  bankruptcy,  had  no  juris 
diction  to  proceed  by  rule  to  take  the  goods  from  the  possession  of 
the  sheriff.  The  court,  referring  to  the  seizure  of  the  goods,  said: 
**The  landlord  claimed  the  right  thus  to  hold  possession  of  them  until 
his  rent  was  satisfied.  This  claim  was  adverse  to  that  of  the  as- 
signee." These  words  quoted  from  the  opinion  fully  explain  the 
ground  of  the  decision.  It  was  because  the  claim  was  adverse  to 
that  of  the  assignee.  In  the  present  case  the  sheriff  had  posses- 
sion, not  in  opposition  to  the  right  of  the  bankrupt,  nor  in  antagonism 
to  its  title,  but  his  possession  was  based  entirely  upon  the  assumf)- 
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that  the  title  was  in  the  bankrupt.    Upon  the  adjudication  of 

LTuptcy  the  sheriff's  right  to  the  possession  terminated,  for  the 

8  were  dissolved,  and  upon  the  appointment  of  a  trustee  in  bank- 

cy  the  right  to  the  immediate  possession  vested  in  the  latter. 

*e  was  no  question  of  conflicting  claims  to  be  adjudicated  by  the 

•ict  court.    Nor  had  the  sheriff  the  right  to  retain  the  posses- 

of  the  property  until  his  fees  were  paid.    His  claim  for  fees, 

his  lien  therefor,  if  he  has  one,  will  be  protected  in  the  court 

ankruptcy.    No  diflSculty  is  presented  from  the  fact,  suggested 

he  petitioner,  that  the  sheriff's  costs  had  not  been  taxed,  and 

the  district  court  had  not  the  jurisdiction  to  tax  the  same.    His 

were  still  taxable  in  the  court  in  which  the  writs  were  issued, 

as  allowed  in  that  court,  will  be  the  basis  of  his  claim  in  the 

truptcy  court. 

le  pendency  of  the  action  of  replevin  against  the  sheriff  on  behalf 
le  American  Type  Founders'  Company  is  not  ground  for  holding 
the  portion  of  the  property  involved  in  that  litigation  shall  not 
elivered  to  the  trustee.  The  possession  which  the  sheriff  had  of 
property  was  not  for  the  benefit  of  the  American  Type  Founders' 
pany,  but  was  antagonistic  to  it.  The  intervention  of  bank- 
cy  devested  the  sheriff  of  his  possession,  just  as  it  would  have 
sted  the  possession  of  the  bankrupt  itself  in  case  a  like  action 
been  commenced  againt  the  bankrupt  by  the  same  party  plain - 
The  sheriff  had  no  right  to  the  possession  of  the  printing  press, 
pt  upon  the  theory  that  the  title  was  in  the  bankrupt.  The  prop- 
having  been  once  taken  from  his  possession,  upon  a  proper  bond 
ished  by  the  American  Type  Founders'  Company,  in  again  secur- 
the  possession  by  a  counterbond  the  sheriff  asserted  and  relied 
1  the  bankrupt's  title.  The  American  Type  Founders'  Company 
ot  a  party  to  the  proceeding  in  the  bankruptcy  court,  and  its 
ts  are  in  no  way  affected  by  the  order  upon  the  sheriff.  It  is  not 
esented  in  the  present  proceeding.  The  question  is  purely  one 
be  respective  rights  of  the  sheriff  and  of  the  trustee  of  the  estate 
lie  bankrupt.  We  find  no  error  in  the  order  of  the  district  court, 
the  petition  will  be  dismissed. 


(94  Fed.  799.) 

CAMP  V.  ZELLARS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    June  1,  1899.) 

No.    836. 

KRUPTCT — Jurisdiction—Suits  by  Trustee. 

The  district  court,  as  a  court  of  bankruptcy,  has  no  jurisdiction  of  a 
petition  by  a  trustee  in  bankruptcy  for  the  cancellation  of  a  conyey- 
ance  of  land  previously  made  by  the  bankrupt  to  his  wife,  and  alleged 
to  have  been  fraudulent  as  to  creditors,  and  for  the  recovery  of  the  land 
for  the  benefit  of  the  estate,  nor  to  enjoin  the  bankrupt's  wife  from 
prosecuting  a  suit  against  the  trustee  to  recover  personal  property  claimed 
by  her. 
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Petition  for  Revision  of  Decision  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Georgia. 

H.  A.  &  B.  T.  Gamp  were  duly  declared  bankrupts  as  a  partnership  and  as 
individuals.  T.  M.  ZeUars  was  appointed  trustee  of  the  estates  of  said  bank- 
rupts. After  the  passage  of  the  bankruptcy  act,  and  within  four  months  of 
the  time  in  which  the  petition  in  involuntary  bankruptcy  was  filed  in  this  canse. 
H.  A.  Camp  conveyed  certain  real  estate  to  his  wife,  Mrs.  C.  B.  Camp,  and 
placed  her  in  possession  of  the  same.  T.  M.  ZeUars,  as  trustee,  filed  a  pettticn 
in  said  United  States  district  court  against  Mrs.  C.  B.  Camp,  seeking  to  have 
said  conveyance  canceled,  and  to  recover  said  lands  for  the  benefit  of  the  es- 
tate. The  petition  of  said  trustee  is  in  the  nature  of  a  suit  to  cancel  the  said 
conveyance  as  fraudulent.  The  petition  also  alleges  that  Mrs.  C.  B.  Camp  has 
brought  certain  suits  against  the  trustee  to  recover  personal  property  claimed 
by  her.  The  petitioner  seeks  to  have  these  suits  enjoined.  Mrs.  Camp  filed  a 
demurrer  to  this  petition,  upon  the  ground  that  the  district  court  had  no  Juris- 
diction to  hear  and  determine  the  question,  and  because  the  controversies  re- 
ferred to  in  said  petition  must  be  determined  by  a  separate  action  at  law  or  In 
equity,  they  being  no  part  of  the  bankruptcy  proceedings  proper.  This  demur- 
rer was  overruled  by  tlie  district  court.  The  matter  is  brought  to  this  court  by 
a  petition  filed  by  Mrs.  C.  B.  Camp,  alleging  that  the  district  court  erred  in  over- 
ruling the  demurrer,  and  praying  that  this  court  superintend  and  revise  the 
action  of  the  district  court. 

H.  A.  Hall,  for  petitioner. 
Alex.  W.  Smith,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  We  are  of  the  opinion  that  the  district  court 
erred  in  overruling  the  demurrer.  The  judgment  of  the  district 
court  is  reversed.  The  district  court  is  directed  to  sustain  the  de- 
murrer of  Mrs.  C.  B.  Camp  to  the  said  petition  filed  by  T.  M.  Zellars, 
trustee.     Bernheimer  v.  Bryan,  35  C.  C.  A.  592,  93  Fed.  767. 


(94  Fed.  801.) 

SELLERS  et  al.  v.  BELL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  31,  1899.) 

No.  818. 

1.  Bankruptcy— Discharge— Keeping  Books  op  Account. 

The  bankrupt's  omission  to  keep  Ixk>Ics  of  account  cannot  be  made  a 
ground  of  opposition  to  hid  discharge,  when  it  appears  that,  since  a  time 
more  than  three  years  prior  to  the  passage  of  the  bankruptcy  act,  he  has 
not  been  engaged  in  any  business  to  which  the  keeping  of  books  would  l>e 
necessary  or  appropriate. 

2.  Same— Schedules— Judgment — Debt. 

Where  a  Judgment  previously  recovered  against  the  bankrupt  stiU  ap- 
pears on  the  records  of  the  court,  which  rendered  it  as  an  unsatisfied  ob- 
ligation against  him  in  favor  of  the  judgment  creditor,  it  is  rightly  indoded 
in  the  bankrupt's  schedule  as  a  debt  due  to  that  creditor,  although  It  has 
actually  been  sold  to  another  creditor,  and  the  bankrupt  is  chargeable  with 
knowledge  of  the  sale. 
8.  Same— Money  Borrowed  for  Attorney's  Feb. 

Where  a  proposed  voluntary  bankrupt,  who  has  no  property  except  such 
as  is  exempt,  borrows  $50,  wherewith  to  pay  the  fees  and  costs  of  his  at- 
torney, Just  before  filing  his  petition,  he  is  not  required  to  list  the  amount 
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SO  iK^rro-wed  in  his  schedule  of  assets,  and  his  omission  to  do  so  is  no  ground 
of  opposition  -to  his  discharge. 
Jamk — EbLBMPT  Pboferty— Wearing  Apparel. 

Under  Code  Ala.  §  2037,  exempting  from  execution  personal  property  to 

tlie  amount  of  $1,000,  and,  In  addition  thereto,  "all  necessary  and  proper 

-wearing  apparel,"  a  watch  may  be  Included  In  the  term  •'wearing  apparel"; 

and  consequently,  where  the  schedule  of  a  voluntary  bankrupt  disclosed  no 

assets  except  as  appeared  in  .the  item  "personal  wearing  apparel,  $100," 

wtiicli  he  claimed  as  exempt,  he  is  not  guilty  of  making  a  false  oath  to 

sucli  schedule,  so  as  to  bar  his  discharge,  although  It  is  shown  that  he 

owned  a  gold  watch  worth  $50,  which  he  habitually  wore,  and  which  he 

intended  to  include  in  the  item  mentioned. 

Sajme — Claim  aoatnst  Bankrupt's  Wipe. 

Where  a  husband,  l)eing.  at  the  time  in  business  and  enjoying  good 
credit,  advanced  to  his  wife  a  sum  of  money  to  enable  her  to  complete  a 
purchase  of  realty  for  her  own  benefit,  but  took  no  note  for  the  amount, 
and  made  no  entry  or  memorandum  of  the  loan,  and  never  asked  for  re- 
payment, and,  being  subsequently  adjudged  bankrupt,  testified  that  his 
wife  owed  him  the  money,  but  that  he  did  not  exact  it  of  her,  held,  that  his 
omission  to  Include  this  claim  in  his  schedule  of  property  would  not  bar 
his  right  to  a  discharge  in  bankruptcy,  especially  as  the  money,  if  repaid, 
would  be  claimable  by  the  bankrupt  as  part  of  his  statutory  exemption, 
except  as  against  a  single  creditor  holding  a  note  with  waiver  of  exemption. 
ft.  Same — Filing  Fees— Poverty  Affidavit. 

A  voluntary  bankrupt,  whose  petition  is  accompanied  by  an  affidavit 
that  he  is  without  and  cannot  obtain  the  money  necessary  to  pay  the  filing 
fees,  cannot  subsequently  be  required  to  pay  such  fees  out  of  any  property 
set  apart  to  him  as  exempt,  or  out  of  money  ean;ied  by  him  after  the  filing 
of  the  petition. 
7.  Same. 

A  proposed  voluntary  bankrupt,  who  has  not  money  enough  to  pay  the 
filing  fees,  is  not  required  to  solicit  gifts  or  loans  from  his  friends  for 
that  purpose;  and  he  is  not  guilty  of  a  false  oath  In  making  affidavit  that 
he  "cannot  obtain"  the  requisite  sum,  although  it  appears  that  friends 
would  have  advanced  him  the  amount  if  requested. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 

Willis  V.  Bell,  the  appellee,  resides  in  Montgomery  county,  Ala.    Having 
caused  to  be  prepared  a  petition  to  the  court  of  bankruptcy  praying  for  the 
benefit  of  the  bankrupt  act,  to  be  adjudged  a  voluntary  bankrupt,  and  to  have 
a  discharge  from  all  his  debts  provable  under  the  act,  on  September  8th  he 
made  affidavit  before  a  notary  public  to  this  petition  and  to  Schedules  A  and 
B  attached  thereto,  and  to  a  statement  in  writing  "that  he  is  a  poor  man; 
that  he  is  not  possessed  of  si^cient  means  and  is  not  actually  able  to  pay  the 
deposit  of  twenty-five  ($25)  dollars  for  court  costs  in  the  above-entitled  cause." 
On  the  same  day  these  papers  were  submitted  to  the  clerk  of  the  court  of 
bankruptcy  by  the  appellee's  attorneys,  Reese  &  Sternfeld.    The  clerk  declined 
to  receive  and  file  them,  because  the  affidavit  did  not  state  that  he  could  not 
obtain  the  money.    On  being  advised  of  this  (at  his  home),  he  went  to  Mont- 
gomery, and,  with  his  consent,  there  was  added,  to  the  affidavit  that  he  had 
made  of  inability  to  pay  costs,  the  words,  "And  that  he  cannot  obtain  the 
money  with  which  to  pay  said  fees."    Thereupon,   on   September   12th,   the 
clerk  filed  the  papers,  and  the  cause  duly  proceeded.    Schedule  A  showed  the 
names  of  21  creditors  whose  claims  were  in  judgment,  aggregating  in  amount 
$41,^1.42,  and  15  creditors  who  had  not  sued  their  claims  to  judgment,  whose 
clahns  aggregated  in  amount  $4,435.31.    Schedule  B,  omitting  the  signature 
and  affidavit  thereto,  was  as  follows: 

"Schedule  B. 
"Statement  of  all  real  and  personal  estate  and  effects  whatever  of  Willis  V. 
BeU,  with  his  claim  of  exemptions  of  personal  property  and  effects  excepted 
from  the  operation  of  said  act  by  the  provisions  of  section  thereof: 
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Real  estate,  none;  personal  wearing  apparel,  $100,— which  said  personal  prop- 
erty is  clalme'l  as  exempt  from  levy  and  sale  under  execution  or  other  process 
for  the  collection  of  debts,  under  section  2037  of  Ck)de  of  Alabama  1896,  and 
which  Is  excepted  from  the  operation  of  the  act  of  July  1,  1898,  by  the  pro- 
visions of  section  thereof." 

On  the  same  day  that  these  papys  were  filed  the  petitioner  wan  adjudgpd 
to  be  a  voluntary  bankrupt. 

At  the  first  meeting  of  creditors,  held  October  5th,  the  appellants  appeared 
before  the  referee  by  counsel.  Only  the  appellants  had  then  or  have  erer 
proved  their  debts  against  this  banlirupt,  and  hence  they  alone,  of  the  numerous 
creditors,  appeared  at  that  meeting  or  at  any  subsequent  stage  of  these  pro- 
ceedings in  bankruptcy.  On  October  5th  the  appellee  also  appeared  before  the 
referee,  and  was  cross-examined  by  counsel  for  the  appellants.  The  referee's 
report  of  that  examination  is  as  follows:  "At  Montgomery,  October  5,  189S- 
Willis  V.  Bell,  the  bankrupt,  being  duly  sworn,  deposes  and  says:  I  stay  at 
Ada.  My  wife  and  children  are  living  at  Ada.  I  am  46  years  old.  I  am 
superintending  a  farm  for  X.  J.  Bell  and  a  commissary  store  for  him.  Wo 
have  never  had  a  definite  understanding  about  salary.  I  was  to  have  a  living. 
That  understanding  has  been  in  vogue  since  December,  1894.  Contract  verbal, 
and  not  in  writing.  We  have  had  no  settlement.  N.  J.  Bell  looks  over  his 
books  about  twice  a  year.  This  understanding  includes  a  living  for  my  fam- 
ily as  well  as  myself.  Nothing  said  about  spending  money.  I  get  money, 
l)esides  my  living  and  clothes,  to  pay  tuition  for  the  children  and  the  doctor's 
bill.  I  have  a  pass  on  the  Midland  Railroad,  and  don't  pay  fare.  I  go  to  see 
my  father  once  a  year,  and  pay  my  fare  on  the  Louisville  &  Nashville  Railroad. 
My  wife  has  some  money,  and  I  get  it  from  her  every  time  I  want  It,  If  she 
has  it.  I  cannot  tell  always  where  I  get  the  money  from.  Sometimes  I  sell 
an  old  suit  of  clothes,  and  get  four  or  five  dollars.  My  wife  has  some  money,— 
a  steady  income.  It  don*t  amount  to  much  this  year.  The  rents  amount  to 
about  24  bales  for  the  year.  She  had  some  of  the  property  when  we  married, 
—about  flOO  or  $500.  She  got  a  place  that  she  bought  in  1891.  I  think  she 
paid  about  $1,400  for  it.  I  believe  that  was  all  she  had.  She  had  got  one  place 
she  bought  since  then  for  $2,000,  paying  $1,000  cash  and  $1,000  on  time,  se- 
cured l>y  a  mortgage  which  is  now  held  by  my  brother  N.  J.  Bell.  She  has 
two  or  three  little  places.  She  has  80  acres  of  land  she  paid  $l(K)  for,  and 
aJiother  80  she  paid  $300  for.  She  owns  the  following  named  places:  The 
Webster  place,  that  she  paid  $1,400  for;  the  place  called  the  Woodson  plac?. 
for  which  she  paid  $100;  then  she  has  another  tract  called  the  GIddins  place. 
I  think  she  paid  $300  for  that.  She  has  the  Moseley  place,  for  which  she  paid 
$2,000,  as  stated  above.  She  derives  all  her  income  from  these  places,  except 
some  houses  and  lots  in  Ramer  and  40  acres  of  laud  near  Ramer.  She  bad  a 
storehouse  there,  but  I  moved  it  away.  She  has  three  dwelling  houses  and 
lots  there.  I  reckon  they  are  worth  about  $300  apiece.  The  store  lot  Is  worth 
about  $50.  Two  of  them  are  not  rented  now.  Two  of  them,  when  last  rented, 
rented  for  $4.  The  other  rented  for  $5  a  month.  One  was  rented  up  to  Angiist 
last.  The  other  rented  a  while  last  spring.  W^e  got  $50  a  year  for  the  40 
acres  of  land  near  Ramer  up  to  this  year.  This  year  we  got  $40.  I  married 
in  1890.  My  wife  has  one  place— the  W^ebster  place— that  she  has  been  getting 
$250  to  $350  a  year  for.  She  accumulated  the  money,  and  I  kept  it  for  her 
mostly.  We  usually  kept  it  about  the  house,  sometimes  in  the  wardrobe.  She 
bought  the  Webster  place  in  the  summer  of  1891.    We  did  not  get  the  rent 

that  year.    I  bouejht  it  from  Webster,  who  lives  at  La  Pine.     I   paW 

$1,400  for  it,— $500  cash  and  the  balance  in  the  fall.  My  wife  had  $500  or 
$000,  and  I  let  her  have  some  in  the  fall  of  1890  or  1801,— at  the  time  th? 
purchase  was  made,— and  some  when  the  final  payment  was  made.  To  the 
best  of  my  recollection  I  let  her  have  as  much  as  $500  at  the  time  the  last  pay- 
ment was  made.  She  had  the  lots  at  Ramer  when  we  were  married.  My 
wife  bought  the  $2,000  plantation  about  two  years  ago,  since  I  failed.  W? 
bought  from  a  man  named  Laird,  of  Colburg.  My  wife  had  the  money.  She 
^ot  it  from  rents  of  her  places.  She  has  never  paid  me  back  the  money  I 
loaned  her.  I  never  loaned  her  any  other  money.  I  took  no  note  for  the 
money  I  loaned  her,  and  made  no  entry  on  any  book,  and  made  no  other 
memorandum  of  it,  and  I  do  not  keep  any  books  between  my  wife  and  myself. 
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I  never  asked  her  to  pay  it  back  to  me.  You  might  Bay  that  she  owes  it. 
She  really  owes  it;  but  I  do  not  exact  it  of  her.  The  arrangement  I  have  with 
N.  J.  Bell  includes  my  living  and  living  for  my  family,  and  amounts  to  between 
$600  and  $800.  My  brother  limits  me  to  an  expense  account  of  not  over 
$800.  I  get  a  little  money  on  that  account,  and  charge  it  to  myself.  The  larg- 
est amount  I  recollect  getting  under  this  arrangement  from  the  store  was  $75 
or  $100,— not  over  $100.  I  have  been  in  the  mercantile  and  farming  business 
a  long  time.  I  failed  and  went  out  of  business  in  I89ft.  The  arrangement 
went  into  effect  in  January,  1895,  and  has  been  in  effect  ever  since.  When  i 
failed,  N.  J.  Bell  took  all  the  property  on  hand  at  that  time,  and  none  of  my 
other  creditors  got  anything.  I  put  down  in  my  schedule  personal  wearing 
apparel  at  $100,  comprising  all  my  estate.  I  have  a  gold  watch  worth  $50, 
and  had  it  at  the  time  I  made  out  the  schedule.  I  had  no  other  property. 
The  most  of  my  accounts  on  hand  when  I  failed  were  secured  by  mortgage, 
and  have  been  transferred  to  N.  J.  Bell.  1  Imow  there  are  some  accounts  on 
my  old  books  due  and  uncollected.  They  are  all  out  of  date  and  barred  by 
statute  of  limitations.  Q.  You  have  stated  these  accounts  are  barred  by 
statutes  of  limitations;  do  you  know  how  long  it  takes  for  the  statute  of 
limitations  to  bar  an  account?  A.  I  think  it  takes  three  years  to  bar  an  ac- 
count stated.  Q.  How  long  does  it  take  to  bar  an  open  account?  A.  About 
two  years  I  think.  I  have  kept  no  books  since  I  suspended  business  in  the 
fall  of  1894.  I  had  a  diamond  stud  which  could  be  worn  as  a  ring.  I  gave 
it  to  my  wife  when  "we  were  married.  I  gave  $150  for  it.  I  made  the  affidavit 
of  inability  to  pay  court  fees  [shown  here,  the  same  being  the  one  now  on  file]. 
I  think  the  affidavit  was  as  it  now  is  when  I  swore  to  it.  There  was  some 
change  made  in  the  affidavit  as  originally  prepared;  but  the  changes  were  made 
with  my  knowledge,  approval,  and  assent,  and  the  affidavit,  as  it  now  stands, 
was  sworn  to  by  me.  The  only  man  I  talked  to  about  getting  the  money  to 
pay  for  this  bankruptcy  proceeding  was  my  brother,  N.  J.  Bell,  and  he  asked 
me,  *What*s  it  going  to  cost?'  1  told  him  I  did  not  know,  but  would  see  a 
lawyer  and  find  out.  He  told  me,  if  it  cost  over  $50  or  $75,  he  advised  me 
not  to  have  anything  to  do  with  it.  After  I  filed  the  pauper's  oath,  Mr. 
Bernard  Frank  came  to  me  and  said  it  was  too  bad;  that  he  and  several  of 
my  friends  would  have  let  me  have  money,  if  I  had  come  to  them.  I  did  not 
say  anything  to  N.  J.  Bell  about  letting  me  have  this  $25  deposit  fee  after  I 
had  decided  to  go  into  liankniptcy.  I  did  not  ask  my  wife  to  let  me  have  the 
$25  to  make  this  deposit  fee.  I  never  asked  anybody  to  let  me  have  it.  I 
borrowed  from  Freeman  Kushton  fifty  dollars  just  before  I  made  the  affidavit 
of  inability  to  pay  court  costs,  and  had  $35  of  it  at  the  time  I  first  made  the 
oath.  Between  that  time  and  the  time  the  oath,  was  changed  I  paid  my  at- 
torneys $25,  and  I  think  I  paid  to  my  attorneys  the  other  $10  for  advertising 
or  costs,  or  something  of  that  kind.  The  balance  of  the  fifty  dollars,  to  wit. 
fifteen  dollars,  I  might  have  bought  goods  for  myself  and  family  with.  Still 
have  two  or  three  dollars  at  this  time.     [Signed]    W.  V.  BeU." 

On  February  7,  1899,  the  bankrupt  presented  his  petition  for  discharge, 
which  is  as  follows:  "W.  V.  Bell,  of  Ada,  in  the  county  of  Montgomery  and 
state  of  Alabama,  in  said  district,  respectfully  represents  that  on  the  12th  day 
of  September  last  past  he  was  duly  adjudged  bankrupt  under  the  acts  of  con- 
gress relating  to  bankruptcy;  that  he  has  duly  surrendered  all  his  property 
and  rights  of  property,  and  has  fully  complied  with  all  the  requirements  of 
said  acts  and  orders  of  the  court  touching  his  bankruptcy.  Wherefore  he 
prays  that  he  may  be  decreed  by  the  court  to  have  a  full  discharge  from  all 
debts  provable  against  his  estate  under  said  bankrupt  acts,  except  such  debts 
as  are  excepted  by  law  from  such  discharge." 

On  February  15th  the  judge  of  the  court  of  bankruptcy  made  the  following 
order:  **For  good  and  sufficient  reasons  shown,  it  is  ordered  that  the  affidavit 
of  inability  to  pay  filing  fees  of  the  petitioner  filed  herein,  with  the  petition 
herein,  be  stricken  from  the  file  in  this  case,  and  that  the  petitioner  be,  and 
he  is  hereby,  permitted  to  withdraw  said  affidavit." 

On  the  18th  the  appellants  Sellers  &  Drum  ffied  the  following:  "Sellers  & 
Orum,  of  Montgomery,  in  the  county  of  Montgomery  and  state  of  Alabama, 
parties  interested  in  the  estate  of  said  W.  V.  Bell,  bankrupt,  do  hereby  oppose 
the  granting  to  him  of  a  discharge  from  his  debts,  and  for  the  grounds  of  such 
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oppoBition  do  file  the  following  specifications:  (1)  That  said  W.  V.  Bell  did 
Imowingly,  willfully,  and  fraudulently  not  attach  a  full,  true,  and  correct  sched- 
ule of  all  his  property  to  his  petition  to  be  adjudged  a  bankrupt.  {2j  That  the 
schedule  of  his  property  which  \V.  V.  Bell  attached  to  his  petition  to  be  ad- 
judged a  bankrupt  is  willfully  and  knowingly  false  and  untrue,  in  that  it  docs 
not  contain  a  debt  of  about  $G00  which  was  due  from  the  said  Bell's  wife  to 
him.  (3)  That  said  schedule  of  his  property  attached  by  said  Bell  to  his  peti- 
tion is  willfully  and  knowingly  false  and  untrue,  in  that  the  said  Bell  does 
not  include  in  said  schedule  a  gold  watch  worth  about  ?50,  which  his  testi- 
mony shows  he  owned  at  the  time  said  petition  was  filed.  (4)  That  sakl 
schedule  of  his  property  attached  by  said  Bell  to  his  petition  is  willfully  and 
knowingly  false  and  imtrue,  in  that  said  Bell  had  at  the  thne  of  filing  said  peti- 
tion a  sum  of  money,  to  wit,  ^50  or  other  sum,  as  shown  by  his  testimony  on 
his  examination,  which  said  Bell  has  never  turned  over  to  the  trustee  in  this 
proceeding.  (5)  That  said  W.  V.  Bell  willfully  and  knowingly  swore  falsely 
when  lie  made  the  pauper's  oath  to  the  petition,  swearing  that  he  did  not  haye, 
and  could  not  obtain,  money  to  deposit  as  costs  and  fees.  (0)  That  the  said  W. 
V.  Bell  willfully  and  knowingly  swore  fal&ely  when  he  made  the  pauper's  oath 
to  the  petition,  swearing  that  he  did  not  have,  and  could  not  obtain,  money  to 
deposit  as  costs  and  fees,  in  that  he  had  $50  or  other  large  sum  when  he  made 
said  affidavit.  (7)  Because  said  Bell  willfully  and  fraudulently  has  not  tnmed 
over  any  property  to  the  trustee  in  this  proceeding.  (8)  That  the  said  Bell 
willfully  and  knowingly  negligently  failed  to  keep,  for  several  years  prior  to 
tiling  said  petition,  any  books  of  account  or  other  books  showing  his  assets 
and  liabilities,  so  that  the  same  might  be  ascertained  in  this  bankruptcy  pro- 
ceeding. (0)  That  the  laws  of  Alabama  do  not  allow  the  said  W.  V.  Bell  any 
exemptions  of  personal  property  against  the  debt  of  this  creditor,  and  that 
the  said  Bell  has  willfully  and  knowingly  failed  to  turn  over  to  the  trustee  the 
property  set  out  in  the  schedule  attached  to  his  petition  in  this  cause  or  the 
other  property  he  owned,  as  shown  by  his  own  testimony  in  this  case.  (10) 
These  creditors  are  informed  and  believe,  and  upon  such  information  and  belief 
state,  that  the  list  of  creditors  filed  by  said  Bell  Is  willfully  and  knowingly 
incorrect  and  false  In  this:  that  D.  M.  Snow  &  Co.  appears  as  a  creditor  for 
the  sum  of  eleven  hundred  one  and  »«/ioo  dollars,  when,  at  the  time  said  peti- 
tion was  filed,  said  I).  M.  Snow  &  Co.  was  not  a  creditor  of  said  Bell.  (11) 
These  creditors  are  Informed  and  believe,  and  upon  such  information  and  belief 
state,  that  the  said  Bell  paid  D.  M.  Snow  &  Co.  In  full,  or  compromised  their 
claim  and  settled  It  in  full,  before  he  filed  his  petition  in  this  cause,  and  that 
D.  M.  Snow  &  Co.  were  not  creditors,  and  the  list  of  creditors  returned  by  said 
Bell  with  his  petition  is  willfully  and  knowingly  imtrue  and  incorrect" 

After  the  JMIng  of  the  foregoing,  Sellers  &  (5mm  added  to  the  specification 
of  the  grounds  of  their  objection  to  the  discharge  that  "the  said  Bell,  before  he 
filed  Ills  petition  in  bankruptcy  in  this  court,  and  In  contemplation  of  the  filing 
of  said  petition,  offered  to  petitioners  (creditors),  and  stated  to  them,  that  he 
intended  to  file  his  petition  in  bankruptcy,  but  that  he  Intended  to  pay  them 
what  he  had  paid  other  creditors,  notwithstanding  he  got  discharged  from  their 
debts."  At  the  same  time  and  by  the  same  counsel  the  appellants  W.  B.  Jones 
and  Ray  filed  identically  the  same  objections,  except  specification  0,  not  applica- 
ble to  their  case,  as  their  judgment  was  not  on  a  waive  obligation. 

At  the  instance  of  the  appellants,  a  second  examination  of  the  bankrupt  and 
an  examination  of  other  witnesses  was  had  by  and  before  the  referee  on  the 
1st  and  2d  days  of  March.  From  the  report  of  that  examination  we  make 
these  excerpts:  "Q.  (by  the  appellants'  counsel).  I  believe  that  yon  testified 
on  your  former  examination  that  you  had  $50  in  your  pocket  A.  No,  sir; 
I  do  not  think  I  did.  Q.  Well,  how  much  did  you  have  on  your  person?  A- 
I  do  not  know  how  much  I  had  at  the  time  when  the  change  was  made  in  the 
paper.  1  did  not  have  $50.  I  might  have  had  two  or  three  dollars.  I  do  not 
remember.  Q.  Did  you  have  $25?  A.  I  did  not  have  $25.  Q.  When  you 
first  submitted  the  affidavit  to  the  clerk,  did  you  have  any  money  in  your 
pocket?  A.  I  think  I  just  had  a  little  change.  Q.  When  you  submitted  the 
affidavit  to  the  clerk  the  second  time,  did  you  have  any  money  in  your  pocket? 
A.  I  do  not  think  1  had,"  li^om  the  testimony  of  John  A.  Sellers:  "Mr.  BeU 
never  offered  me  at  any  time  anything  not  to  oppose  his  discharge."    From 
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the  testimony  of  W.  B.  Jones:  "I  have  had  no  conversation  with  W.  V.  Bell 
*  since  he  went  into  bankruptcy.  He  never  made  me  any  offer,  or  offered  me 
any  inducement  not  to  oppose  his  discharge."  From  the  testimony  of  the  cleric, 
questioned  by  the  attorney  for  the  appellee:  *'Q.  Did  any  one  pay  the  fees, 
what  is  knoTNTi  as  the  primary  or  original  cost  fees,  for  filing  the  petition  in 
bankruptcy  in  the  matter  of  W.  V.  Bell?  A.  1  think,  Mr.  Wilkinson,  you  paid 
the  fees  yourself.  Q.  How  was  it  done,  by  check  or  in  money?  A.  My  recol- 
lection is  that  it  was  done  by  giving  your  check.  Q.  Was  Mr.  Reese  or  Mr. 
Sternfeld  present  when  that  was  done?  A.  No,  sir.  Q.  Did  they  have  any- 
thing to  do  with  it,  or  have  any  knowledge  of  it?  A.  I  do  not  know  anything 
about  their  knowledge.  Tliey  certainly  were  not  present.  Q.  Was  W.  V. 
Bell  present?  A.  No,  sir;  he  was  not  Q.  Was  it  done  with  his  knowledge, 
so  far  as  you  know?  A.  I  cannot  say.  I  suppose  it  was  done  by  you  as  his 
attorney.  I  suppose  you  were  acting  for  him.  He  was  not  present.  Q.  You 
know  nothing,  then,  except  the  mere  fact  that  one  Charles  Wilkinson  paid  the 
fees  of  ^25?  A.  Yes,  sir;  that  is  all  I  Imow  about  it.  Q.  Was  there  what  is 
known  as  the  'inability  oath*  made  in  this  case?  A.  There  was.  Q.  Do  you 
know,  as  a  matter  of  information  connected  with  your  othce,  that  the  Judge 
of  this  district,  as  well  as  judges  in  other  districts,  have  stated  judicially  that 
they  would  refuse  to  allow  a  discharge  in  bankruptcy  to  a  man  who  has  taken 
that  oath?  A.  I  do  not  understand  clearly  about  this  proposition.  I  have  not 
looked  into  the  question  very  closely.  Once  I  heard  some  discussion  about  the 
question  in  a  vague,  hazy  way.  We  have  discharged  one  man  who  made  that 
oath  without  paying  his  fees." 

On  March  25th  the  court  of  bankruptcy  rendered  the  following  judgment: 
"Whereas,  Willis  V.  Bell  has  been  duly  adjudged  bankrupt  under  the  act  of 
congress  establishing  a  uniform  system  of  bankruptcy  throughout  the  United 
States,  and  appears  to  have  conformed  to  all  the  requirements  of  law  in  that 
behalf,  it  Is  therefore  ordered  by  the  court  that  said  Willis  V.  Bell  be  forever 
discharged  from  all  debts  and  claims  which  by  said  act  are  made  provable 
against  his  estate,  and  which  existed  on  the  12th  day  of  September,  1898,  on 
which  day  the  petition  for  adjudication  was  filed  by  him,  excepting  such  debts, 
if  any,  as  are  by  said  act  excepted  from  the  operation  of  a  discharge  in  bank- 
ruptcy." 

The  creditors  appealed,  and  present  the  following  assignment  of  errors:  "(1) 
That  the  court  erred  In  rendering  a  judgment  granting  a  discharge  to  said 
Willis  V.  Bell  from  all  debts  and  claims  which  were  provable  against  his  estate, 
and  which  existed  on  the  12th  day  of  September,  1898,  excepting  such  debts 
as  are  by  the  act  of  bankruptcy  excepted  from  the  operation  of  a  discharge 
in  bankruptcy.  (2)  That  the  court  erred  In  not  sustaining  the  objections  filed 
to  the  discharge  of  the  said  Willis  V.  Bell,  as  shown  by  the  record.  (3)  That 
the  court  erred  in  refushig  to  grant  said  WlUls  V.  Bell  a  discharge  In  bank- 
ruptcy from  his  debts  provable  under  the  act  of  congress  approved  July  1,  1896, 
entitled  *An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States.'    (4)  That  the  court  erred  as  shown  by  the  record." 

John  D.  Koquemore  and  Robert  L.  Harmon,  for  appellant. 
Charles  Wilkinson,  for  appellee. 

Before  PAKDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

It  is  to  be  observed  that  the  petition  in  this  case  was  presented 
before  the  general  orders  and  forms  in  bankruptcy  were  prescribed 
by  the  supreme  court.  The  general  orders  were  adopted  and  estab- 
lished November  28, 1898,  to  take  effect  January  2,  1899.  The  forms 
in  bankruptcy  were  not  promulgated  until  December  — ,  1898.  The 
attorneys  who  prepared  the  petition  and  schedules  and  their  verifica- 
tion in  this  case  had  to  use  such  forms  as  seemed  to  them  to  fit  the 
jMTOvisions  of  the  statute  and  the  conditions  of  the  estate.    It  is  made 
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the  duty  of  referees  to  examine  all  schedules  of  property  and  lists  of 
creditors  filed  by  bankrupts,  and  to  cause  such  as  are  incomplete  or 
defective  to  be  amended.  Bankruptcy  Act,  §  39  (2).  In  this  case  the 
honorable  referee  has  not  on  his  own  motion  caused  to  be  amended 
the  schedules  attached  to  the  appellee's  petition.  The  appellants, 
who  were  the  only  creditors  that  have  appeared  before  the  referee  to 
prove  up  their  claims,  have  taken  no  action  nor  made  any  direct  mo- 
tion before  the  referee  to  have  these  schedules  amended.  On  the  day 
fixed  by  the  referee  for  the  first  meeting  of  creditors,  the  appellee 
promptly  appeared  and  submitted  himself  "to  an  examination  con- 
cerning the  conduct  of  his  business,  the  cause  of  his  bankruptcy,  his 
dealings  with  his  creditors  and  other  persons,  the  amount,  kind,  an«l 
whereabouts  of  his  property,  and,  in  addition,  all  matters  which  may 
affect  the  administration  and  settlement  of  his  estate,"  so  far  as  the 
referee  or  the  counsel  for  the  creditors  who  were  present  deemed  nec- 
essary then  to  make  inquiry.  Five  months  thereafter,  at  the  in- 
stance of  the  same  creditors,  he  again  appeared  before  the  referee  and 
submitted  to  such  further  examination  as  the  counsel  for  the  credit- 
ors chose  to  make.  In  the  report  made  by  the  referee  of  the  ap 
pellee's  depositions  on  these  two  several  occasions,  there  is  nothing 
tending  to  show  that  he  refused  to  answer  or  hesitated  in  answering 
any  question  propounded  to  him  by  the  referee  or  by  the  counsel  for 
the  creditors.  There  is  nothing  in  his  testimony  or  in  that  of  the 
other  witnesses  who  deposed  on  the  second  occasion  to  show  or  indi- 
cate in  the  slightest  degree  that  he  did  not  answer  fully  and  truly 
every  question  that  was  propounded  to  him.  It  is  the  duty  of  the 
judge  of  the  court  of  bankruptcy  to  hear  the  application  for  a  dis- 
charge and  such  proofs  and  pleas  as  may  be  made  in  opposition  there- 
to by  parties  in  interest,  and  investigate  the  merits  of  the  applica- 
tion and  discharge  the  applicant,  "unless  he  has  (1)  committed  an 
offense  punishable  by  imprisonment  as  herein  prescribed;  or  (2^  with 
fraudulent  intent  to  conceal  his  true  financial  condition,  and  in  con- 
templation of  bankruptcy,  destroyed,  concealed,  or  failed  to  keep 
books  of  account  or  records  from  which  his  true  condition  might  he 
«iscertained."  Section  14b.  The  second  of  these  statutory  grounds 
for  refusing  to  grant  the  discharge  is  not  applicable  to  this  case,  be 
cause  all  the  proof  shows  that  the  appellee  has  not,  since  the  passage 
of  the  act  of  bankruptcy,  nor  within  more  than  three  years  befon* 
the  passage  of  the  act,  been  engaged  in  business  on  his  own  account 
that  required  or  made  it  appropriate  for  him  "to  keep  books  of  ac- 
count or  records  from  which  his  true  condition  might  be  ascertained."* 
As  provided  in  the  act  of  bankruptcy,  the  offenses  punishable  by  im 
prisonment  which  the  bankrupt  may  commit  are: 

"Having  knowingly  and  fraudulently  (1)  concealed  while  a  bankrupt,  or 
after  his  discharge  from  his  trustee,  any  of  the  property  belonging  to  his  estate 
in  bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  or  in  relation  to,  any 
proceeding  in  bankruptcy;  (3)  presented  under  oath  any  false  claim  for  proof 
against  the  estate  of  the  bankrupt  or  used  any  such  claim  in  composition  per- 
sonally or  by  agent,  proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney."  So**- 
tlon  29b. 

The  appellee  in  this  case  has  not  presented  under  oath  or  otherwise 
any  claim,  true  or  false,  for  proof  against  his  estate.     Hence  this 
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third  subdivision  under  which  a  bankrupt  may  commit  an  offense, 
because  he  is  allowed  to  bring  certain  claims  against  the  bankrupt 
estate,  cannot  be  applied  here. 

The  first,  third,  and  fourth  errors  assigned  are  too  general  to  re- 
quire or  permit  any  special  consideration  of  them.  We  therefore 
confine  our  attention  to  the  second,  which  is: 

*'Tliat  the  court  erred  In  not  sustaining  the  objections  filed  to  the  discharge 
of  said  Willis  V.  BeU,  as  shown  by  the  record." 

The  character  of  these  objections  is  such  that  it  is  more  convenient 
to  take  them  up  without  regard  to  the  order  in  which  they  stand  as 
they  were  presented.  The  last  (which  was  filed  subsequently  to  the 
others,  and  on  what  date  it  does  not  appear)  we  think  is  fully  disposed 
of  by  a  sentence  or  two  in  the  testimony  given  before  the  referee  by 
the  appellants  Sellers  and  Jones.     Sellers  says: 

"Mr.  BeU  never  offered  me  at  any  time  anything  not  to  oppose  his  discharge." 
Jones  says:  "I  have  had  no  conversation  with  W.  V.  BeU  since  he  went  into 
bankruptcy.  He  never  made  me  any  offer  or  offered  any  inducement  not  to 
oppose  his  discharge  in  banliruptcy." 

The  eleventh  objection  is  not  only  not  proved,  but  is  clearly  dis- 
proved by  all  the  testimony  in  the  case.  It  is  to  the  effect  that  Bell 
had  paid  D.  M.  Snow  &  Co.  in  full,  or  compromised  that  claim  and 
settled  it  in  full  before  he  filed  his  petition  in  this  case.  This  is  not 
only  not  sustained  by  the  evidence,  but  is  clearly  disproved.  The 
remaining  part  of  this  objection,  as  stated,  is  embraced  in  objection 
10,  which  is  to  the  effect  that  the  firm  of  D.  M.  Snow  &  Co.,  which  firm 
appears  in  Schedule  A  as  a  creditor,  was  not  a  creditor  at  the  time 
the  i>etition  to  be  declared  a  bankrupt  was  filed.  The  proof  on 
this  subject  abundantly  shows,  and  the  fact  is  not  disputed  by  the  ap- 
pellants, that  at  the  time  of  the  failure  of  the  appellee  in  bufeiness  the 
firm  of  D.  M.  Snow  &  Co.  was  a  creditor  of  his,  and  sued  its  debt 
against  him  to  judgment,  and  it  now  appears  (like  the  20  others 
shown  in  the  schedule)  in  the  record  books  of  the  court  rendering  the 
judgment.  The  proof  indicates  that  the  part  of  Schedule  A  which 
gives  the  list  of  the  judgment  creditors  was  prepared  from  data 
obtained  in  the  court  house.  It  apx>ears  that  the  books  and  records  of 
the  courts  were,  and  for  some  years  had  been,  tha^e  from  which  this 
bankrupt's  true  condition  might  best  be  ascertained.  It  does  ap- 
pear from  the  testimony  that,  at  some  time  subsequent  to  the  rendi- 
tion of  this  judgment,  another  one  of  the  creditors  of  the  bankrupt 
(his  chief  creditor)  had  purchased  (not  on  the  bankrupt's  account)  this 
judgment  of  D.  M.  Snow  &  Co.  It  further  appears  that  the  bankrupt 
had  such  information  with  ragard  to  this  purchase  as  gave  him  every 
reason  to  believe — in  popular  language,  to  know — that  the  purchase 
had  been  made.  He  had  legal  personal  knowledge  of  the  fact  that 
that  firm  had  extended  credit  to  him,  that  he  had  not  paid  them,  and 
that  they  had  recovered  judgment  against  him.  His  Schedule  A 
showed  that  the  residence  of  this  firm  was  Montgomery,  Ala., — 
the  place  where  the  appellant  firm  resides  and  does  business.  The 
referee  rightly  refrained  from  causing  to  be  made  any  amendment  of 
the  schedules  to  meet  the  suggestions  of  the  proof  on  which  this  ob- 
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jection  is  based,  and  the  judge  of  the  court  of  bankruptcy  did  not  err 
in  refusing  to  sustain  it. 

The  ninth  objection  had  better  be  confiidered  in  connection  with 
the  first  seven. 

The  eighth  has  been  sufficiently  noticed  in  what  was  said  earlier 
in  this  opinion,  showing  that  the  second  statutory  ground  for  refus- 
ing a  discharge  in  bankruptcy  has  no  application  to  this  case. 

The  other  objections,  redacted  and  put  in  different  order  and  in 
working  form,  are:  (1)  That  the  bankrupt  did  not  include  in  the 
schedule  of  his  property  the  sum  of  |50  which  he  borrowed  from  Free- 
man Kushton;  (2)  that  the  schedule  did  not  make  particular  mention 
of  a  gold  watch  which  he  owned  at  the  time  his  petition  was  filed ;  (3) 
that  he  did  not  include  in  the  schedule  of  his  proi>erty  a  debt  of  about 
|600  which  his  wife  owed  him;  (4)  that  when  he  made  the  affidavit 
stating  that  he  "is  without,  and  cannot  obtain,  the  money  with  which 
to  pay"  the  filing  fees  he  niade  a  false  oath  in  relation  to  this  proceed- 
ing in  bankruptcy. 

We  appreciate  the  gracious  forbearance  which  constrained  the  ap- 
pellants to  resist  the  temptation  to  accompany  the  first  of  the  objec- 
tions just  above  noted  with  the  equally  patent,  and  not  less  valid. 
one,  "that  the  list  of  creditors  filed  by  said  Bell  is  willfully  and  know- 
ingly incorrect  and  false  in  this:  that  it  does  not  include  the  name  of 
Freeman  Rushton,  of  Montgomery,  Alabama,  from  whom  the  said 
Bell  borrowed  f 50,  just  before  presenting  his  petition,  to  be  adjudged 
a  voluntary  bankrupt."  It  taxes  judicial  gravity  to  consider  seri- 
ously this  objection.  The  bankrupt  law  provides  that  the  court 
shall  order  the  trustee  to  pay  all  taxes,  national,  state,  and  municipal. 
These  charges  occupy  a  position  above  classification.      It  is  provided: 

"The  debts  to  have  priority  except  as  herein  provided,  and  to  be  paid  In  fuU 
out  of  banlcrupt's  estate,  and  the  order  of  payment  shaU  be  (1)  actual  and  nec*»^ 
sary  cost  of  preserving  the  estate  subsequent  to  the  filing  of  the  petition:  ri> 
the  filing  fees  paid  by  creditors  in  Involuntary  cases;  (3)  the  cost  of  administra- 
tion, includiug  •  •  •  one  reasonable  attorney's  fee,  for  the  professioual 
services  actually  rendered  •  ♦  •  to  the  bankrupt  In  voluntary  cases,  as 
the  court  may  aUow." 

It  is  to  be  observed  that  in  ordinary  cases,  whether  in  involuntary 
or  in  voluntary  bankruptcy,  the  actual  and  necessary  cost  of  pre- 
serving the  estate  subsequent  to  the  filing  of  the  petition  and  up  to 
the  (juali^cation  of  the  trustee  will  usually,  and  always  should  where 
he  is  exercising  good  faith,  devolve  ui)on  the  bankrupt  himself,  not 
at  his  charge  and  expense,  but  as  a  charge  of  the  first  rank  against 
the  estate  which  he  is  required  or  has  volunteered  to  surrender.  The 
charge  of  the  second  rank  is  the  filing  fees  paid  by  creditors  in  involun- 
tary cases.  The  reason  for  restricting  this  to  fees  paid  by  creditors 
in  involuntary  cases  is  obvious,  because  where  such  fees  are  paid  in 
voluntary  cases  they  may  be  paid  by  the  bankrupt  himself  out  of  the 
(»state  which  he  has  to  surrender,  and  therefore  no  account  need  be 
taken  of  thera.  The  charge  next  in  rank  and  to  be  p^id  in  full  out 
of  the  bankrupt  estate  is  the  cost  of  administration,  including  a  rea- 
sonable attorney's  fee,  such  as  the  court  may  allow  for  services  ac- 
tually rendered  to  the  bankrupt  in  voluntary  cases.  This  clearly 
shows  that,  where  there  is  no  surrenderable  estate  in  the  bankrupt's 
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hands  out  of  which  he  could  pay  either  in  money  or  in  property  a  rea- 
sonable attorney's  fee,  and  therefore  has  to  obtain  credit  therefor 
either  from  the  attorney  or  from  some  other  person,  the  reasonable 
value  of  the  services  actually  rendered  becomes  a  charge  in  favor  of 
the  bankrupt  or  of  the  attorney  on  all  of  the  bankrupt  estate  equally 
with  the  other  costs  of  administration.     This  view  is  in  harmony 
with,  and  strongly  supported  by,  the  provision  that  a  debtor  may,  in 
contemplation  of  the  filing  of  a  petition  to  be  adjudged  a  bankrupt, 
pay  money  or  transfer  property  to  an  attorney  to  a  reasonable 
amount,  to  be  judged  of  by  the  court,  for  services  to  be  rendered  in 
the  bankruptcy  proceedings.     In  case  the  payment  so  made  shall 
in  the  judgment  of  the  court  exceed  a  reasonable  fee,  the  excess  may 
be  recovered  by  the  trustee  for  the  benefit  of  the  estate.     Sectiop 
60d.     In  the  case  we  are  considering  the  schedules  and  the  testimony 
show  that  there  is  no  estate  in  bankruptcy,  unless  the  property  which 
the  law  of  the  defendant's  domicile  exempts  from  levy  and  sale  undi^r 
judicial  process  from  the  payment  of  debts  constitutes  a  part  of  the 
estate  in  bankruptcy.     All  of  the  evidence  conduces  to  show  and  con- 
strains us  to  conclude  that,  since  the  fall  of  1894,  the  appellee  has  had 
no  property  which  is  not  exempt  from  levy  and  sale  under  judicial 
process  for  the  payment  of  debts  by  the  terms  of  the  constitution  and 
statutes  fixing  such  exemptions  in  the  state  of  Alabama.     What 
effect  the  waiver  evidenced  by  the  judgment  in  the  case  of  Sellers  & 
Orum  may  have  will  be  discussed  further  on  in  this  opinion.     If  the 
|50  borrowed  from  Rushton  at  the  time  of  preparing  the  petition 
and  exhibits  presented  to  the  court  to  be  declared  a  voluntary  bank- 
rupt became  a  part  of  the  estate  in  bankruptcy  as  soon  as  it  passed 
from  Rushton's  hand  into  the  hand  of  the  bankrupt  on  its  way  to  the 
attorneys,  the  payment  of  it  to  the  attorneys  for  their  fee  and  to  meet 
the  cost  of  giving  notice  to  the  creditors,  if  the  fee  and  cost  charges 
were  reasonable,  was  a  valid  disposition  of  that  much  of  the  estate. 
It  is  objected  that  the  schedule  did  not  make  particular  mention  of  a 
gold  watch  worth  $50,  which  the  bankrupt  owned  at  the  time  his  pe- 
tition was  filed.     In  his  examination  before  the  referee  on  October 
5th  the  appellee  said  that  in  the  item  "personal  wearing  apparel"  in 
Schedule  B  he  included  the  watch  which  he  habitually  wore;    that, 
exclusive  of  the  watch,  his  personal  wearing  apparel  did  not  exceed 
in  value  f25.     He  claims  his  personal  wearing  apparel,  including 
the  watch,  as  exempt  property,  under  section  2037  of  the  Alabama 
Code,  which  provides  that  the  personal  property  of  a  resident  of  that 
state  to  the  amount  of  ?1,000  in  value,  to  be  selected  by  him,  and, 
in  addition  thereto,  all  necessary  and  proper  wearing  apparel  for 
himself  and  family,  and  all  family  portraits  or  pictures,  and  all  books 
used  in  the  family,  shall  also  be  exempt  from  levy  and  sale  under 
execution  or  other  process  for  the  collection  of  debts  contracted  after 
the  23d  day  of  April,  1873.      The  Code  of  Alabama  provides: 

"The  words  'personal  property*  Include  money,  goods,  chattels,  things  in  ac- 
tion and  evidences  of  debt,  deeds,  and  conveyances."     Chapter  1,  §  2. 

It  has  been  repeatedly  and  uniformly  decided  by  the  supreme  court 
of  Alabama  that  the  exemption  laws  are  founded  in  a  spirit  of  hu- 
manity and  benevolence,  and  are  to  be  liberally  construed,  and  that 
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such  a  rule  of  construction  requires  them  to  attach  to  the  phrase 
"personal  property,"  as  used  in  those  laws,  a  signification  so  compre- 
hensive as  to  embrace  everything  which  is  the  subject  of  ownership, 
not  being  realty  or  an  interest  in  realty.  Enzor  v.  Hurt,  76  Ala.  595. 
In  a  general  sense  and  within  comprehensive  signification  attached 
to  the  phrase  "personal  property,"  as  used  in  the  Alabama  exemption 
laws  by  the  supreme  court  in  the  case  just  cited,  that  phrase  includes 
wearing  apparel.  It  is  clear,  however,  that  section  2037  draws  some 
distinction  between  personal  property  and  the  necessary  wearing 
apparel,  family  portraits,  or  pictures  and  books  used  in  the  family. 
We  have  not  found  in  the  statutes  of  Alabama  or  in  the  decisions  of 
the  supreme  court  of  that  state  a  definition  of  the  phrase  "wearing 
apparel,"  as  it  is  used  in  this  section.  The  only  limitation  which  the 
section  puts  upon  the  meaning  of  the  words  is  that  the  apparel  shall 
be  necessary  and  proper  for  the  wearer  or  his  family.  This  includes 
what  is  merely  proper,  as  well  as  what  is  necessary.  And,  subjei-t 
to  this  qualification  alone,  there  is  no  limitation  put  on  the  quantity, 
<iuality,  or  value  of  the  property  which  the  words  used  describe.  The 
nature  of  the  case,  the  reasonable  average  conditions  of  life,  will 
sufficiently  restrict  the  amount  in  quantity  and  value  of  articles  kept 
by  insolvent  debtors  to  be  worn  on  their  persons.  The  homestead 
exemption  is  limited  in  Alabama  both  in  value  and  in  area  Personal 
property,  as  distinguished  from  wearing  apparel,  family  portraits, 
or  pictures  and  books  used  in  the  family,  is  exempt  to  the  value  of 
|1,000.  This  is  not  restricted  to  designated  articles.  The  right  to 
select  the  property  protected  from  seizure  and  sale  for  debt  at  any 
time  before  or  after  the  levy  of  process  and  before  actual  sale  is 
secured  by  the  constitution  beyond  the  power  of  the  legislature  to 
abridge  it     It  is  fully  recognized  by  the  Code: 

"Any  person  by  an  instrument  in  writing  may  waive  his  right  to  an  exemp- 
tion in  any  property  exempt  from  levy  and  sale  under  execution  or  other 
process."     Section  2104. 

As  to  personal  property,  the  waiver  may  be  made  by  a  separate  in 
strument  in  writing,  subscribed  by  the  party  making  the  same,  or  it 
may  be  included  in  any  bond,  bill  of  exchange,  promissory  note,  or 
other  written  contract  executed  by  him.  Section  2105.  That  *'a 
waiver  of  exemptions  as  to  personal  property"  written  in  a  promissory 
note  will  subject  wearing  apparel  to  levy  and  sale  under  execution  is 
by  no  means  clear.  As  was  said  in  Enzor  v.  Hurt,  supra,  the  exemp 
tion  laws  are  founded  in  a  spirit  of  humanity  and  benevolence,  and 
should  be,  and  uniformly  have  been,  liberally  construed.  We  have 
not  found  it  said  or  suggested  in  the  opinions  of  the  supreme  court 
of  Alabama  that  the  provision  for  waiving  exemption  as  to  personal 
propi*rty  made  by  section  2105  should  receive  like  liberal  construction. 
It  would  seem  to  be  the  better  view  that,  as  the  waiver  operates  as 
an  exception  to  the  general  rule,  as  such  exception  it  should  be  con- 
strued strictly, — not  so  strictly  as  to  destroy  or  diminish  the  force  of 
the  exception,  but  so  as  not  to  extend  "a  waiver  of  exemption  as  to 
personal  property''  to  wearing  apparel.  The  question  whether  a 
watch  of  reasonable  value,  habitually  worn  by  a  debtor,  m  a  part  of 
his  wearing  apparel,  within  the  meaning  of  those  terms  as  used  in 
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exemption  statutes,  has  been  considered  by  the  courts  of  several  of 
the  states,  and  answered  affirmatively  or  negatively  by  them,  accord- 
ing to  the  general  scope  of  their  respective  exemption  laws  and  the 
particular  circumstances  of  the  case  in  which  the  claim  to  the  exemp- 
tion was  made.  29  Am.  &  Eng.  Enc.  Law,  pp.  39,  40,  notes.  The 
phrase  "wearing  apparel,"  as  used  in  exemption  laws,  has  its  popular 
sense,  and  includes  all  the  articles  of  dress  generally  worn  by  per- 
sons in  the  calling  and  condition  of  life  and  in  the  locality  of  the 
residence  of  the  person  claiming  the  exemption.  It  includes  what- 
ever is  necessary  to  a  decent  appearance  and  to  protection  against 
exposure  to  the  changes  of  weather,  and  also  what  is  reasonably  prop- 
er and  customary  in  the  way  of  ornament.  A  plain  gold  watch  worth 
not  more  than  |50  is  not  usually  worn  habitually  by  farmers  and 
country  merchants  as  an  ornament;  but  in  this  day,  when  everything 
moves  on  schedule  time,  a  watch  is  an  eminently  useful,  if  not  an  abso- 
lutely necessary,  article  of  dress.  We  conclude  that  where,  as  in 
Alabama,  the  exemption  laws  embrace  the  homestead  of  every  citizen, 
and  such  i)ersonal  property  as  he  may  have  to  the  extent  in  value  of 
|1,000,  "and,  in  addition  thereto,  all  necessary  and  proper  wearing 
apparel  for  himself  and  family,"  a  fair  construction  of  this  last  pro- 
vision will  include  within  the  meaning  thereof  the  watch  worn  by  the 
appellee.  Under  different  statutes  in  other  states  than  Alabama, 
the  decisions  are  conflicting. 

It  is  further  objected  that  the  appellee  did  not  include  in  the 
schedule  of  his  property  a  debt  of  about  f 600  which  his  wife  owed 
him.  For  "a  long  time"  the  appellee  was  engaged  in  the  mercan- 
tile and  the  planting  business,  carried  on  in  connection  with  each 
•other,  in  the  country,  in  the  manner  that  such  associated  business  is 
conducted  in  the  cotton-growing  states.  He  had  sons  who  sometimes 
wore  the  gold  watch  which  he  usually  wore.  In  1890  he  married  the 
wife  referred  to  in  this  objection.  At  the  time  of  their  marriage 
she  owned  several  lots  in  the  town  of  Kamer,  in  Montgomery  county, 
and  a  small  farm  near  that  town,  from  which  property  she  has  been 
getting  an  annual  rent  of  about  f  200.  She  seems  to  have  had  also 
|400  or  1500  in  money.  The  year  after  their  marriage  she  bought 
a  farm  from  Webster  for  the  price  of  f  1,400,  of  which  she  paid  |500 
in  cash,  and  the  balance  in  the  fall  of  that  year.  The  rent  of  this 
farm  for  that  year  was  not  included  in  her  purchase.  For  the  subse- 
quent years  this  place  brought  her  an  annual  income  of  from  |250 
to  f350.  Some  time  in  the  summer  or  early  fall  she  got  a  small 
amount  of  money  from  her  husband  to  pay  on  this  purchase,  and,  at 
the  time  of  making  the  last  payment,  in  the  fall  of  1891,  he  let  her 
have  about  |500.  The  number  and  character  of  his  creditors  and  the 
amount  in  face  value  of  credits  extended  to  him  show  that  he  had 
enjoyed  good  standing  as  a  business  man  for  some  time  previous  to 
his  failure,  in  the  fall  of  1894.  It  is  matter  of  common  knowledge 
that  in  1891  cotton,  the  chief  staple  farm  product  grown  in  the  state 
of  Alabajna,  brought  in  the  market  a  good  price.  It  was  at  this  time 
that  the  appellee  let  his  wife  have  the  money.  From  all  that  the 
record  shows  we  must  conclude  that,  if  at  that  time  he  had  given  her 
this  money  outright,  the  appellants  could  not  then  have  complained  or 
36  C.C.A.-83 
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now  complain.  After  this  transaction  with  his  wife  the  appellee 
gave  one  of  these  appellants  a  note  containing  "a  waiver  of  exemp- 
tions as  to  personal  property."  This  waiver  created  no  lien  on  anj 
property.  Craft  v.  Stoutz,  95  Ala,  245, 10  South.  647.  The  note  was 
not  put  in  judgment  until  March  .^,  1898.  On  October  5th  (if  never 
before)  the  appellants  obtained  full  knowledge  of  these  transactions 
had  between  the  appellee  and  his  wife  in  1891.  The  appellee  took 
no  note  for  the  money  and  made  no  entry  on  any  book,  and  made 
no  other  memorandum  of  it.  He  says  that  he  did  not  and  does  not 
keep  any  books  between  himself  and  his  wife;  that  he  never  asked 
her  to  pay  it  back  to  him;  that  one  might  say  she  owes  it;  that  she 
really  owes  it,  but  that  he  does  not  exact  it  of  her.  If,  in  fact,  this 
transaction  created  the  relation  of  debtor  and  creditor  between  the 
appellee  and  his  wife,  and  the  debt  is  still  subsisting,  though  not 
renewed  by  any  subsequent  promise,  and  payment  of  it  has  never  been 
demanded,  and  is  not  now  exacted,  and  by  the  force  of  the  waiver  it 
is,  under  the  laws  of  Alabama,  subject  to  seizure  by  garnishment  or 
other  process  to  satisfy  the  appellants'  judgment,  there  is  nothing  in 
the  pending  proceedings  in  bankruptcy  to  obstruct  the  use  of  such 
process  from  the  state  court.  Giving  the  waiver  the  full  effect 
claimed  for  it  by  the  appellants,  it  would  vest  the  right  -to  this  chose 
in  action  in  the  trustee,  not  as  a  part  of  the  estate  in  bankruptcy  for 
the  benefit  of  creditors  generally,  but  for  the  benefit  of  this  one  credit- 
or to  the  exclusion  of  a  great  number  of  creditors  whose  debts  aggre^ 
gate  nearly  100  times  as  much  as  his.  Conceding  that  this  alleged 
debt  exists,  it  is  a  part  of  the  personal  property  of  the  bankrupt, 
which  has  not  been  reduced  to  his  possession,  and  he  has  no  material 
part  of  it  or  evidence  of  it,  or  other  thing  in  connection  with  it,  which 
he  can  voluntarily  surrender  or  be  made  to  surrender  by  a  summarr 
rule  against  him.  If  the  right  to  it  has  vested  in  the  trustee,  unless 
the  wife  voluntarily  pays  it  or  consents  to  submit  herself  to  the  juris- 
diction of  the  court  of  bankruptcy,  it  can  be  recovered  by  the  trustee, 
if  at  all,  only  by  legal  proceedings  in  the  state  court  substantially 
identical  with  the  proceeding  which  the  appellants  could  have  used 
had  no  adjudication  in  bankruptcy  been  had,  and  which,  in  our  opin- 
ion, they  still  have  the  same  right  to  use  that  they  would  have,  if  the 
bankruptcy  proceedings  were  not  pending.  "All  property  of  the  wife 
held  by  her  previous  to  the  marriage,  or  to  which  she  may  become 
entitled  after  the  marriage  in  any  manner,  is  the  separate  property 
of  the  wife  and  is  not  subject  to  the  liabilities  of  the  husband.'*  Sec- 
tion 2520.  "The  earnings  of  the  wife  are  her  separate  property." 
Section  2521.  ^*T^e  wife  has  full  legal  capacity  to  contract  as  if  she 
were  sole,  except  as  otherwise  provided  by  law."  Section  2526. 
"The  husband  and  wife  may  contract  with  each  other,  but  all  ooa- 
tracts  into  which  they  enter  are  subject  to  the  rules  of  law  as  to  con- 
tracts by  and  between  persons  standing  in  confidential  relations;  but 
the  wife  shall  not,  directly  or  indirectly,  become  the  surety  for  the 
husband."  Code  Ala.  c.  60,  §  2329.  'Kiere  was  no  proof  tiered 
tending  to  show  that  the  wife  had  or  claimed  any  other  property  than 
that  disclosed  by  the  bankrupt  in  his  testimony  before  the  referee,  or 
that  the  property  she  owned  had  been  acquired  in  any  other 
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than  that  shown  by  him.  All  of  the  items  embraced  in  the  foregoing 
objections  amonnt  in  value  to  only  f  700.  Personal  property,  as  dis- 
tinguished from  wearing  apparel,  family  paintings  or  pictures,  and 
books  used  in  the  family,  and  in  addition  thereto,  is  exempt  under 
the  law  of  Alabama,  as  we  have  seen,  to  an  extent  beyond  the  amount 
of  these  three  items.  The  act  of  bankruptcy  does  not  affect  the  al- 
lowance to  bankrupts  of  the  exemptions  which  are  prescribed  by  the 
state  law.  Bankruptcy  Act,  §  6.  The  courts  of  bankruptcy  have 
jurisdiction  to  determine  all  claims  of  bankrupts  to  their  exemptions. 
Section  2  (11).  It  is  the  duty  of  trustees  to  set  apart  the  bankrupt's 
exemptions,  and  to  report  the  items  and  estimated  value  thereof  to  the 
court  as  soon  as  practicable  after  their  appointment.  Section  47 
(11).  Exempt  property  is  excepted  from  that  the  bankrupt's  title  to 
which  is  vested  by  operation  of  law  in  the  trustee.  Section  70a.  On 
this  subject  Collier,  in  his  work  on  Bankruptcy,  says: 

"A  court  of  bankruptcy  has  no  jurisdiction  over  exempt  property  other  than 
to  hear  and  determine  the  claims  of  the  bankrupt,  if  disputed.  It  may  restrain 
its  own  officials  from  interfering  with  llr  but  that  Is  a  jurisdiction  over  them, 
not  over  the  property.  It  will  not  give  any  aid  to  the  bankrupt  In  enforcing 
his  rights  as  to  the  exempt  property  beyond  preventing  the  trustee  from  inter- 
fering with  It.  To  the  state  courts  Is  left  the  decision  of  all  questions  that  may 
arise  between  parties  as  to  such  property.  The  bankruptcy  court  cannot  prop- 
erly entertain  a  proceeding  to  enforce  a  lien  upon  such  property."  CoU.  Bankr. 
pp.  74,  75. 

There  is  lurking  through  all  the  record  made  in  this  case  by  the 
appellants  from  their  first  appearance  before  the  referee  an  implied 
suggestion  that  much  of  the  property  now  nominally  owned  and  held 
by  the  appellee's  wife  and  by  the  appellee's  brother,  N.  J.  Bell,  is  in 
fact  the  property  of  the  appellee.  It  is  now  more  than  four  years 
since  the  appellee's  failure  in  business  and  the  transfer  of  his  assets 
real  and  personal  to  his  brother,  N.  J.  Bell.  The  bankrupt  law  does 
not  open  any  door  for  inquiry  into  such  transactions  as  occurred  be- 
fore the  passage  of  the  act,  or  into  such  transactions  occurring  after 
the  passage  of  the  act,  but  more  than  four  months  before  the  begin- 
ning of  proceedings  in  bankruptcy.  Moreover,  it  appears  that  these 
parties  and  the  appellants  reside  in  the  same  county;  that  the  wife 
and  the  brother  have  real  estate  more  than  suflBcient  to  satisfy  the 
claims  of  the  appellants;  and,  if  the  wife  and  the  brother  have  been 
and  continue  to  be  parties  to  the  fraudulent  concealment  of  the  ap- 
pellee's property,  there  exists  in  the  state  of  Alabama  a  court  of 
chancery  clothed  with  power  to  search  the  conscience  of  each  of  these 
parties  and  strip  the  veil  from  their  simulated  dealings,  and  make  dis- 
covery of  the  property  of  the  appellee,  if  he  has  any  in  the  hands  of 
these  near  kindred.     Code  Ala.  §§  819,  822. 

The  only  objection  remaining  to  be  considered  is  that  the  appellee 
willfully  and  knowingly  swore  falsely  when  he  stated  in  the  affidavit 
which  accompanied  his  petition  that  he  was  without,  and  could  not 
obtain,  the  money  with  which  to  pay  the  fees  of  the  clerk,  referee,  and 
trustee.  Another  statute  of  the  United  States  provides  that  any 
citizen  entitled  to  commence  any  suit  or  action  in  any  court  of  the 
United  States  may  commence  and  prosecute  to  conclusion  the  same 
withont  being  required  to  prepay  fees  or  give  security  therefor  before 
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or  after  bringing  the  suit  or  action,  upon  filing  in  the  court  a  state- 
ment under  oath,  in  writing,  that,  because  of  his  poverty,  he  is  un- 
able to  pay  the  costs  of  the  suit  or  action  which  he  is  about  to  com- 
mence, or  to  give  security  for  the  same,  and  that  he  believes  he  is  en- 
titled to  the  redress  he  seeks  by  such  suit  or  action;  setting  forth 
briefly  the  nature  of  his  alleged  cause  of  action.  27  Stat.  252.  The 
bankruptcy  act  provides  that  any  person  who  owes  debts,  except  a 
corporation,  shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary 
bankrupt.  Section  4.  In  each  of  the  sections  referring  to  the  fees 
of  the  referee,  trtistee,  and  clerk,  required  to  be  paid  in  bankruptcy 
proceedings  at  the  time  of  the  filing  of  the  petition,  there  is  a  reserva- 
tion made  by  the  insertion  of  these  words:  "Except  when  a  fee  is  not 
raiuired  from  a  voluntary  bankrupt."  Sections  40,  48,  52.  It  is 
made  the  duty  of  the  clerk  to  collect  the  fee  of  the  clerk,  referee,  and 
trustee  in  each  case  instituted  before  filing  the  petition,  except  the 
petition  of  a  proposed  voluntary  bankrupt  which  is  accompanied  by 
an  affidavit  stating  that  the  petitioner  is  without,  and  cannot  obtain, 
the  money  with  which  to  pay  such  fees.  Section  51.  The  general 
orders  in  bankruptcy,  which  have  the  force  of  statutes,  provide: 

"In  any  case  In  which  the  fees  of  the  clerk,  referee,  and  trustee  are 
not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition 
to  be  adjudged  a  bankrupt,  the  Judge,  at  any  time  during  the  pendency 
ot  the  proceedings  in  bankruptcy,  may  order  those  fees  to  be  paid  out 
of  the  estate;  or  may,  after  notice  to  the  bankrupt  and  satisfactory  proof 
tliat  he  then  has,  or  can  obtain,  the  money  with  wliich  to  pay  those  fees. 
order  him  to  pay  them  wiUiln  a  time  specified,  and,  If  he  fails  to  do  so. 
may  order  his  petition  to  be  dismissed."  Gen.  Order  35,  par.  4  (32  G.  C.  A. 
xxxiv.,  80  Fed.  xiv.). 

**Before  incurring  any  expense  in  pubUshing  or  maiUng  notices,  or  in 
traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating 
testimony,  the  clerk,  marshal,  or  referee  may  require,  from  the  bankrupt 
or  other  person  in  whose  behalf  the  duty  Is  to  be  performed,  indemnity 
for  such  expense.  Money  advanced  for  this  purpose  by  the  Imnkrupt 
or  other  person  shaU  be  repaid  him  out  of  the  estate  as  part  of  the 
costs  of  administering  the  same."    Gen.  Order  10  (32  G.  G.  A.  xiii.,  89  Fed,  t1.). 

The  evident  intent  and  spidt  of  the  general  law  which  secures 
all  citizens  entitled  to  bring  any  suit  or  action  in  the  courts  of  the 
United  States,  tHe  right  to  commence  and  prosecute  the  same, 
though  they  have  not  the  means  to  pay  or  secure  the  costs,  and 
the  careful  mention,  four  times  repeated  in  the  bankruptcy  act 
that  the  prepayment  of  fees  is  not  required  from  a  debtor  who 
is  without,  and  cannot  obtain,  the  money  with  which  to  pay  the 
same  before  filing  his  petition  to  be  adj'udicated  a  yoluntary  bank- 
rupt, show  that  this  class  of  litigants  is  not  viewed  with  disfavor 
by  the  laws  of  this  country.  The  last  paragraph  but  one  of  the 
present  law  shows  that  petitions  for  voluntary  bankruptcy  are 
not  disfavored.  On  the  contrary,  they  might  be  filed  after  the  ex- 
piration of  one  month  from  the  passage  of  the  act,  while  no  peti- 
tion for  involuntary  bankruptcy  was  permitted  to  be  filed  within 
four  months  of  the  passage  thereof.  In  cases  of  voluntary  bank- 
ruptcy, a  schedule  showing  all  of  the  property  of  the  petitioner 
must  accompany  the  petition.  Upon  the  filing  thereof,  the  right 
of  the  petitioner  to  sell  or  charge  any  part  of  the  property  em 
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braced  therein,  and  not  excepted  from  that  the  title  to  which  will 
be  vested  as  of  the  date  of  the  adjudication  of  bankruptcy  in  the 
trustee  when  appointed  and  qualified,  immediately  ceases.  Al- 
though the  courts  may  appoint  receivers,  or  the  marshal  upon  ap- 
plication of  parties  in  interest,  when  absolutely  necessary  for  the 
preservation  of  estates  to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  until  it  is  dismissed  or 
the  trustee  is  qualified,  it  is  the  duty  of  the  bankrupt  himself  in 
involuntary  cases,  and  much  more  in  voluntary  cases,  to  keep 
careful  charge  of  and  preserve  all  the  property  which,  upon  his 
being  adjudged  a  bankrupt,  will  vest,  by  operation  of  law,  in  the 
trustee  as  soon  as  one  shall  be  appointed  and  qualified.  The  ac- 
tual and  necessary  cost,  if  any,  of  preserving  this  property  subse- 
quent to  the  filing  of  the  petition,  by  whomsoever  it  is  expended, 
is  to  be  paid  in  full  out  of  the  estate  first  after  the  payment  of 
taxes.  There  is  no  indication  in  the  act  that  the  petitioner  in 
voluntary  cases  may  not  after  filing  his  petition,  and  before  ob- 
taining his  discharge,  earn,  according  to  his  ability,  a  living  for 
himself  and  family,  or  that  he  may  not  use  all  of  his  earnings  as 
he  may  himself  elect  for  that  purpose,  or  that  he  shall  in  any 
manner  account  to  the  court  for  the  same.  Neither  is  there  any 
indication  in  the  law  that  any  of  the  expenses  of  the  bankruptcy 
proceedings  are  to  be  a  charge  on  the  property  which,  by  the  law 
of  the  bankrupt's  domicile,  is  exempt  from  forced  sale  for  the 
collection  of  debts,  and  on  that  account  excepted  from  the  bank- 
ruptcy estate  by  section  6  of  the  act.  The  whole  purview  of  the 
act  is  opposed  to  the  thought  that  the  fees  of  the  clerk,  referee, 
and  trustee  are  made,  or  in  any  event  are  to  become,  a  charge  upon 
the  personal  earnings  of  the"  bankrupt  accruing  after  he  is  ad- 
judged to  be  a  bankrupt,  or  a  charge  on  the  exempt  property, 
which  is  not  in  any  case  to  be  affected  by  the  bankruptcy  act. 
Its  whole  character  is  infinitely  removed  from  that  of  our  former 
laws,  which  used  ^)hysical  duress  by  incarceration  as  a  means  by 
which  the  debtor,  or  his  friends  through  sympathy  for  him,  were 
coerced  into  paying  the  debt,  and  he  was  punished  for  owing  it. 
Though  this  evil  spirit  has  been  fully  exorcised  from  the  whole 
body  of  our  national  law  and  from  the  laws  of  Alabama,  the  idea 
or  sentiment  out  of  which  it  sprang  and  in  accordance  with  which 
it  was  administered  still  lingers  in  the  minds  of  some  of  our  cit- 
izens. All  siich  processes  for  collecting  debts  are  forbidden  by 
the  constitution  of  Alabama.    Ex  parte  Hardy,  68  Ala.  303. 

The  record  in  this  case  shows  that  the  clerk  of  the  court  of  bank- 
ruptcy where  this  proceeding  is  pending  was  examined  before  the 
referee,  and  was  asked  by  the  counsel  for  the  appellee: 

**Q.  Was  there  what  Is  known  as  the  'inability  oath'  made  In  this  case? 
A.  There  was.  Q.  Do  you  know,  as  a  matter  of  information  connected 
with  your  office,  that  the  Judge  of  this  district,  as  weU  as  judges  in  other 
districts,  have  stated  judicially  that  they  would  refuse  to  allow  a  dis- 
charge in  bankruptcy  to  a  man  who  has  taken  that  oath?  A.  I  do  not  under- 
stand clearly  about  this  proposition.  I  have  not  looked  into  the  question 
very  closely.  Once  I  heard  some  discussion  about  the  question  in  a  vague, 
hazy  way.  We  have  discharged  one  man  who  has  made  that  oath  with- 
out paying   his  fees.** 
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We  find  in  a  text-book,  from  which  we  have  received  mnch  assist- 
ance in  our  effort  to  construe  the  provisions  of  the  bankruptcy  act, 
this  paragraph: 

**In  various  districts,  we  are  Informed,  rules  have  been  promulgated 
which  tend  to  expedite  the  cases  in  which  the  fees  have  been  paid  In 
preference  to  those  which  are  prosecuted  in  forma  pauperis.  We  beUere 
it  may  be  safely  asserted  that  a  bankrupt,  by  paying  the  small  fees  im- 
posed by  the  law,  not  only  will  be  paying  a  debt  moraUy  as  well  as  legally 
due,— the  payment  of  which  any  person,  however  Insolvent  he  may  be, 
can  accomplish  by  borrowing  from  his  friends,— but  he  wiU  undoubtedly 
find  that,  by  paying  such  fees,  he  will  be  advancing  his  own  interests." 
Coll.  Bankr.  p.  570. 

If  these  ideas  are  to  find  permanent  lodgment  in  the  minds  of  the 
judges  of  the  courts  of  bankruptcy  and  become  active,  the  carefully 
expressed  provisions  of  the  bankruptcy  act  granting  the  right  to 
insolvent  debtors  to  present  their  petition  for  relief  in  some  cases  in 
forma  pauperis  will  not  only  be  denied,  but  this  humane  and  benev- 
olent bounty  from  the  government  will  be  tortured  into  a  most  malig- 
nant snare.  It  is  manifest  that  paragraph  4  of  general  order  35 
relates  only  to  cases  in  voluntary  bankruptcy,  and  the  language  shows 
that  there  may  be  such  cases  in  which  the  petitioning  debtor  is  not 
required  to  pay  the  fees  of  the  clerk,  referee,  and  trustee  before  or 
at  the  time  of  filing  his  petition,  although  he  presents  a  schedule  of 
property  in  excess  of  the  exemptions  allowed  by  the  law  of  the  state 
of  his  domicile  and  surrenders  an  estate  in  bankruptcy.  Otherwise, 
it  would  be  futile  to  provide  that  "the  judge  at  any  time  during  the 
pendency  of  the  proceedings  in  bankruptcy  may  order  those  fees  to 
be  paid  out  of  the  estate."  The  terms  of  the  affidavit,  as  prescribed 
by  section  52,  are  "that  he  is  without,  and  cannot  obtain,  the  money 
with  which  to  pay  such  fees."  This  affidavit  may  well  be  made  in 
cases  in  which  there  is  an  estate  to  be  surrendered,  consisting  not  in 
money  or  in  property  that  baa  a  market  value  or  can  be  converted 
into  money  by  the  petitioniug  debtor  without  substantial  sacrifice  of 
its  value,  and  from  which,  therefore,  he  could  not  obtain  the  money 
in  the  exercise  of  perfect  good  faith  towards  the  court  and  his  cred- 
itors. Upon  the  presentation  of  his  petition  and  schedules,  accom- 
panied by  the  affidavit  in  the  terms  of  the  statute,  the  clerk  has  no 
option  as  to  filing  the  petition  and  taking  the  action  thereon  pre- 
scribed by  the  law.  The  judge  of  the  court  of  bankruptcy,  on  the 
motion  of  parties  interested,  or  on  his  own  motion,  after  notice  to 
the  bankrupt,  may  have  satisfactory  proof  that  the  bankrupt  has  not 
made  a  full  surrender  of  his  assets,  and  that  he  then  has,  or  can 
obtain,  the  money  with  which  to  pay  those  fees.  There  is  nothing 
in  this  paragraph  4  in  the  nature  of  an  amendment  of  the  bankruptcy 
act  or  out  of  line  with  our  construction  of  its  provisions.  It  does 
not  require  the  petitioning  debtor  to  use,  sell,  or  pledge  his  exempt 
•  property,  for  that  would  be  repugnant  to  section  6,  Bankruptcy  Act. 
It  does  not  require  that  he  should  apply  to  his  kindred  or  friends  to 
furnish  him  the  money,  at  the  peril  of  being  charged  with  and  con- 
victed of  making  a  false  oath  should  he  tender  the  statutory  affida- 
vit, and  having  his  prayer  for  a  discharge  refused  on  that  ground,  or 
having  it  indefinitely  delayed  on  that  account,  for  this  would  he  a 
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refinement  on  our  former  laws  prescribing  imprisonment  for  debt. 
It  does  not  impose  any  humiliation  on  a  citizen  to  accept  the  bounty 
of  the  government  in  providing  thai  he  may  obtain  the  benefit  of 
the  act  without  the  prepayment  of  any  fees;  but  it  would  inflict 
a  humiliation  on  any  citizen  to  require  that  he  solicit  or  accept  alms 
ci  his  kindred  or  friends.  The  judgment  of  the  court  of  bai^uptoy 
granting  the  appellee  his  discharge  is  affirmed. 


m  Fed.  871.) 

LAFOUBCHE  PACKET  CO.  v.  HENDERSON. 

(Circuit  Court  of  Appeals,  Fiftli  Circuit    Hay  28»  1899.) 

No.  810. 

1.  Appkals  nr  Admiralty— Assignments  of  Error. 

An  a«Blgnment  *that  the  court  erred  in  holding  that  Ubelant  was  entitled 
to  any  compensation  for  the  injuries  received"  hy  hhn  is  too  general. 

2,  Shipping— Injuries  to  Seamen— Liability  of  Ship. 

It  seems  that,  under  the  general  admiralty  practice,  a  seaman  injured 
through  the  use  of  defective  appliances  furnished  by  the  owners  of  the  ship 
may  proceed  against  the  ship  for  damages. 
!•  Same— Negligence- Defective  Appliances. 

Where  a  skid  used  to  stow  barrels  into  the  hold  was  broken  on  a  prior 
voyage,  to  the  knowledge  of  the  ship's  officers,  so  that,  through  the  sagging 
of  one  side  of  it,  a  bolt  worked  up  and  caught  a  barrel  being  sent  down, 
and  threw  It  off  and  against  a  seaman  engaged  in  the  work,  the  ship  was 
liable  for  the  injuries  inflicted. 
L  Same— Assumption  of  Risk. 

A  seaman  does  not  assume  the  risk  involved  in  the  use,  nnder  orders,  of 
patently  defective  appliances  furnished  him  by  the  master. 
6.  Same — Damages— Excessiveness. 

Where  both  bones  of  the  leg  of  a  seaman  were  broken  through  negli- 
gence, and  after  the  injury  he  was  grossly  neglected  by  the  officers  of  the 
ship,  and  the  injury  was  permanent  and  greatly  damaged  him  in  his  earn- 
ing capacity,  damages  of  $2,000  were  not  excessive. 

•    Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

On  or  about  March  8,  1898,  William  Henderson,  appellee,  was  shipped  at 
New  Orleans,  La.,  as  a  seaman  in  the  service  of  the  steamboat  Lafourche,  for 
a  voyage  to  Thibodaux,  La.,  in  Bayou  Lafourche,  and  return  to  New  Orleans, 
at  the  wages  of  $80  per  month  and  found.  The  boat  made  the  outward  trip 
with  libelant  in  the  service  thereof.  On  the  return  trip,  and  while  said  vessel 
was  lying  at  a  plantation  on  Bayou  Lafourche,  the  said  Henderson,  with  others 
of  the  crew,  was  duly  ordered  to  go  into  the  hold  or  hull  of  said  steamboat  to 
aid  and  assist  In  storing  cargo.  Accordingly  he  proceeded  to  the  place  or  part 
of  said  hull  or  hold  designated,  and  proceeded  In  the  discharge  of  the  duties 
required  of  him.  While  so  occupied,  and  while  cargo  was  being  taken  on  board 
and  stowed  in  the  hull  of  said  vessel,  said  Henderson  was  requhred  by  the 
proper  officers  of  said  vessel,  and  the  duty  assigned  him,  to  stand  by  the  lower 
end  of  the  skid  leading  from  the  main  deck  down  to  the  floor  in  the  hull,  so 
tbat»  as  barrels  of  sugar  skated  or  ''skidded"  into  the  hold  of  said  boat  from  the 
main  deck  would  arrive  at  a  point  near,  he  could  **cut"  (turn)  them  around,  for 
others  of  the  crew  engaged  thereabout  to  roll  them  to  the  afterpart  of  the  hull 
for  storage.  While  said  Henderson  was  performing  the  duties  above  mentioned, 
ft  barrel  of  sugar  was  placed  on  the  skid  and  started  on  its  way  down.  After 
this  barrel  had  gotten  about  halfway  down,  and  while  traveling  with  great 
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velocity,  it  turned  around,  and,  instead  of  continuing  down  the  skid.  It  rapidly 
rolled  off  over  the  side;  and,  before  libelant  could  escape,  his  left  leg  was 
caught  by  the  barrel  against  a  stanchion,  and  both  bones  of  the  leg  were  broken. 
To  the  knowledge  of  the  officers  of  said  steamboat,  acquired  on  a  prior  trip,  one 
side  of  the  skid  was  weak,  one  hook  broken  off,  and  the  iron  facing  of  the 
runner  broken.  After  sustaining  the  injury  complained  of,  libelant  was  carried 
up  out  of  the  hull,  taken  aft,  and  placed  on  some  freight  A  doctor  canoe  on 
board  and  professed  to  set  the  broken  limb,  which  was  then  bandaged;  and  libel- 
ant was  laid  on  some  stuff  spread  on  the  boaf  s  deck,  made  to  answer  the  pur- 
pose of  a  mattress.  Appellant  was  injured  about  4  or  5  o'clock  Wednesday 
afternoon,  and  from  that  time  until  Thursday  night  he  was  left  on  the  boat* s 
deck,  as  above  mentioned.  When  the  crew  was  paid  off.  his  wages  were  sent 
down  to  him.  After  the  trip  was  concluded,  the  crew  soon  left  the  boat,  ex- 
cept libelant  who  was  permitted  to  lie  on  the  boafs  deck  in  his  helpless  condi- 
tion. Some  hours  after  the  arrival  of  the  vessel  in  port,  a  harbor  police  officer 
came  on  board,  and  found  appellee  lying  in  a  helpless  condition  on  deck,  ascer- 
tained from  him  the  nature  of  his  injiuy,  and  sent  for  the  Charity  wagon, 
which  in  due  time  arrived,  and  took  appellee  to  the  Charity  Hospital  All 
these  facts  are  undisputed.  The  opinion  of  the  court  deals  with  controverted 
matters.  Because  of  the  injuries  sustained,  the  loss  of  wages,  and  the  impaired 
capacity  to  earn  wages,  the  physical  pain,  and  the  neglect  of  appellee  after  he 
was  injured,  he  brought  this  libel  in  rem  to  recover  the  sum  of  |3,000.  After 
a  hearing  of  the  case,  and  after  a  personal  inspection  of  the  skid  causing  ap- 
l>ellee's  injuries,  the  court  rendered  a  decree  in  favor  of  the  libelant  for  the 
sum  of  12,000.  On  this  appeal,  the  following  are  the  assigned  errors:  "(1> 
That  the  court  erred  in  holding  that  libelant  was  entitled  to  any  compensation 
for  the  injuries  received;  (2)  that  the  injuries  complained  of  In  the  said  lib?l 
were  not  caused  by  any  fault  or  negligence  on  the  part  of  the  claimant,  or  any 
person  for  whom  claimant  was  responsible;  (3)  that  the  defect,  if  existing  at  alL 
was  a  patent  defect,  and  the  risk  assumed  was  one  of  the  assumed  risks  of  the 
employment,  and  was  known  to  libelant;  (4)  that,  even  If  libelant  was  entitled 
to  any  allowance  whatever,  the  allowance  granted  herein  it  excessive.** 

Hewes  T.  Gurley,  for  appellant. 

John  D.  Grace  and  A.  B.  Phillips,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Jodgea 

After  stating  the  facts,  the  opinion  of  the  court  was  delivered  bj 
PARDEE,  Circuit  Judge. 

The  first  assignment  of  error  is  too  general  to  warrant  attention, 
but  it  is  the  only  one  to  cover  the  point  sought  to  be  raised, — that, 
while  the  district  court,  sitting  in  admiralty,  had  jurisdiction  of  the 
demand,  yet  the  libelant  had  no  right  to  proceed  in  rem,  because 
he  had  no  maritime  lien  on  the  ship,  nor  any  lien  under  the  domestic 
law  for  damages  resulting  from  his  personal  injuries,  as  set  forth 
in  the  libel.  In  the  district  and  circuit  courts  in  this  circuit,  it  has 
never  been  seriously  disputed  that,  under  the  general  admiralty  prac- 
tice, a  seaman  who  is  injured  through  the  use  of  defective  appliances 
furnished  by  the  owners  of  the  ship  has  a  right  to  proceed  against 
the  ship  to  recover  his  damages.  Several  cases  of  the  kind  have  been 
brought  to  this  circuit  court  of  appeals  since  its  organization,  and  the 
jurisdiction  to  proceed  in  rem  has  been  taken  for  granted.  The 
Whisper,  2  U.  S.  App.  618,  4  C.  C.  A.  654,  and  54  Fed.  896;  Johnston 
V.  Johansen,  30  0.  C.  A.  675,  86  Fed.  886.  The  right  of  other  per- 
sons than  regular  seamen,  employed  on  a  ship,  to  proceed  in  rem  to 
recover  damages  for  personal  injuries,  has  been  tacitly  recognized 
in  all  the  courts  of  the  United  States,  and  has  been  affirmatively 
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recognized  in  The  Christobal  Colon,  44  Fed.  803,  decided  in  the 
Eastern  district  of  Louisiana;  and  there  may  be  other  cases  to  the 
same  effect.  We  know  of  none  to  the  contrary.  The  precise  question 
now  presented  is  not  necessarily  raised  on  this  appeal,  because  the 
domestic  law  gives  the  libelant  a  lien  and  privilege.  The  Lafourche 
was  owned  in  Louisiana,  and  was  running  from  New  Orleans  to  va- 
rious places  through  Louisiana  waters;  and  the  injuries  complained 
of  were  suffered  on  Bayou  Lafourche,  in  the  state  of  Louisiana.  Arti- 
cle 3237  of  the  Louisiana  Revised  Civil  Code  provides  as  follows: 

'The  foUowing  debts  are  privUeged  on  the  price  of  ships  and  other  vessels, 
in  the  order  in  which  they  are  placed:  ♦  •  •  (12)  Where  any  loss  or  dam- 
age has  been  caused  to  the  person  or  property  of  any  individual  by  any  care- 
lessness, neglect  or  want  of  skiU  in  the  direction  or  management  of  any  steam- 
boat, barge,  flatboat,  water  craft  or  raft,  the  party  Injured  shaU  have  a  privi- 
lege to  rank  after  the  privUeges  above  specified.    ♦    ♦    •*' 

The  second  assignment  raises  the  question  whether  the  injuries 
to  the  libelant  were  caused  by  any  negligence  or  fault  on  the  part 
of  the  ship.  As  recited  in  the  statement  of  facts,  it  is  undisputed 
that  the  libelant  received  his  injuries  while  in  the  line  of  his  duty, 
and  while  using  with  his  fellow  servants  a  broken  skid,  and  that  the 
skid  so  used  had  for  some  time  been  broken,  on  or  before  a  prior 
voyage,  and  its  condition  was  known  to  the  officers  of  the  ship.  The 
evidence  of  the  libelant  and  his  witnesses  is  to  the  effect  that,  through 
the  sagging  of  one  side  of  the  skid  on  which  side  the  hook  was 
broken,  a  bolt  worked  up  about  the  middle  or  belly  of  the  skid,  lyhieli 
caught  the  barrel  then  being  sent  down  into  the  hold,  cut  one  of  the 
hoops,  and  otherwise  threw  it  off  the  skid,  resulting  in  the  libelant's 
injury.  John  Williams,  the  witness  who  testified  the  clearest  on  this 
point,  was  the  man  who  placed  the  barrels  upon  the  skid,  starting? 
them  down  the  hold.  His  evidence  is  so  pointed  that  we  .extract  as 
follows: 

"Q.  Do  you  know  what  the  cause  was  of  that  barrel  twisting  around  on  that 
skid?  A.  When  the  barrel  twisted  aroimd  on  the  skid,  and  this  man  hollered, 
I  went  down  In  the  hold  to  assist  him;  and  when  I  went  down  in  the  hold  to 
assist  him  I  looked  on  the  side  of  the  skid,  and  I  saw  there  was  a  bolt  just 
about  that  high  up,— that  had  risen  up  about  an  inch,— and  the  hoop  of  the 
barrel  had  struck  it,  and  the  hoop  was  cut  plumb  in  two.  Q.  Was  it  proper  for 
that  bolt  to  be  extending  up  over  and  above  the  side  of  the  skid?  A.  No,  sir. 
Q.  What  was  the  cause  of  the  bolt  extending  up  that  way?  A.  The  skid  was 
broken  one  side.  It  had  only  one  prong,  whereas  it  should  have  had  two.  One 
was  broke,  and  they  were  fixing  the  skid  with  a  block,— working  the  skid  with 
a  block.  It  was  put  underneath  the  skid,  and  it  would  slip  out,  and  that  would 
make  this  bolt  work  up.  Q.  Whose  duty  was  It  to  pay  attention  to  those 
blocks?  A  Most  any  that  was  in  the  hold.  Q.  What  blocks  were  they?  A. 
They  were  little,  short  blocks,  put  under  the  skid  to  keep  it  from  sliding  up. 
Q.  Pieces  of  ^plunder,*  they  call  it  on  the  boat?  A.  Yes,  sir.  Q.  You  say  this 
bolt  had  worked  up  through  there?  A.  Yes,  sir.  Q.  To  your  mind,  was  the 
working  up  of  the  bolt  the  cause  of  the  catching  of  this  barrel  and  throwing  the 
barrel  off?  (Objection  is  urged,  being  a  matter  of  opinion.)  A.  Yes,  sir.  Q. 
Was  there  any  other  thing  present,  or  the  skid  in  any  other  condition,  that 
could  have  brought  about  that  result,  except  the  fact  that  this  skid  was  broken, 
and  blocks  put  under  it?  A.  The  skid  was  broken  on  the  side,  and  it  was  kept 
propped  up  with  these  blocks;  and,  when  these  blocks  slipped  out,  it  let  the 
skid  down,  and  that  would  make  this  bolt  jump  up.    Q.  Do  you  know  whether 
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a  complaint  was  made  to  tlie  carpenter  about  the  condition  of  that  ikid?  A. 
Yes,  sir;  I  made  it  myself.  Q.  When?  A.  While  the  boat  was  coming  down 
Bayou  Lafourche.  Q.  What  did  you  tell  this  carpenter?  A.  I  said  that  tbm 
skid  ought  to  be  fixed,—it  was  mighty  dangerous,— and  he  told  me  it  was  none 
of  my  business.  •  ♦  •  Q.  After  Henderson  got  hurt,  was  aiJy  more  bar- 
rels put  down  on  that  side?  A.  Yes,  sir;  I  went  down  and  shored  the  block 
down  underneath  the  skid,  and  took  a  long  piece  of  iron  and  droTe  the  bolt 
back;  and  the  next  man  that  took  his  place,  cutting  off  the  barrels,  I  toki  hlin 
to  be  paiticular  of  that  block  underneath,  and  whenever  it  got  loose  to  let  me 
know,  and  I  would  stop  the  work  so  that  he  could  put  it  underneath  again. 
•  •  ♦  Q.  They  didn't  put  anybody  down  there  to  look  after  the  blocks,  then? 
A.  No,  sir.  Q.  I  speak  about  this  block  underneath  the  skid.  A.  That  was  his 
business,  but  he  didn't  know  it  No  one  didn*t  tell  him  about  it  That  was  his 
first  trip  on  the  boat  He  thought  the  skids  were  in  proper  shape.  He  didn't 
pay  any  attention  to  the  blocks  at  all.*  Q.  No  one  had  warned  him  about  the 
defective  condition  of  the  skid?  A.  No,  sir.  ♦  •  •  Q.  You  said  something 
awhile  ago  about  a  bolt  that  was  hi  the  skid,— about  a  catc^ng  on  this  hoop 
of  the  barrel  and  cutting  it  Where  was  that  bolt?  (Objection  is  urged  to  this  ex- 
amination, nothing  about  which  has  been  brought  out  on  the  cross-examination.) 
A.  The  swagging  of  the  broken  part—  When  the  block  would  slip  out  it  would 
swag  this  way,  and  make  the  bolt  rise  up  on  the  right-hand  side.  Q.  Aboot 
how  far  down  the  skid  was  this  bolt?  A.  It  was  about  middle  waya.  Q.  Each 
side  of  the  skid  consists  of  several  pieces  of  wood  bolted  together..  Now,  this 
l>oIt  was  one  of  the  bolts  that  belonged  to  the  skid?  A.  It  was  one  of  the  bolts 
that  held  the  band  on  the  skid.  Q.  About  how  far  down?  About  the  belly  of 
the  skid?  A.  About  middle  ways  of  the  skid.  Q.  You  spoke  about  the  hook 
being  broken.  That  allowed  the  skid  to  swag?  A.  Yes.  shr;  and  It  made  the 
bolt  rise  up.  Q.  And  that  made  the  bolt  down  in  the  belly  of  the  skid  work  up? 
A.  Yes,  sir." 

Williams'  evidence  is  corroborated  by  his  fellows,  and  is  not  dis- 
puted by  facts  testified  to  by  any  of  the  claimant's  witnesses. 

Hie  contention  of  the  appellants  is  that  the  libelant  was  injared 
through  the  negligence  of  a  fellow  servant  in  placing  barrels  on  the 
skid,  and  that  the  broken  hook  of  the  skid  cut  no  figure  in  the  mat- 
ter. Thia  contention  has  no  support  in  the  evidence,  because  the 
persons  who  were  engaged  in  placing  the  barrels  on  the  skid  directly 
deny  it, — deny  that  any  were  imiwoperly  placed  on  the  skid, — and 
there  is  no  evidence  whatever  to  show  that  the  one  barrel  which 
injured  the  libelant  was  improperly  placed  ujwn  the  skid. 

Some  argument  is  made  in  the  brief  as  to  the  character  of  libd- 
iint's  witnesses,  but,  from  an  inspection  of  the  record,  we  are  unable 
to  see  that  they  were  any  less  intelligent  or  more  prejudiced  than 
those  witnesses  offered  by  the  claimant.  The  result,  to  our  minds, 
on  all  the  evidence,  is  the  firm  conviction  that  the  libelant  received 
his  injuries  through  the  use  <rf  the  broken  skid,  which  was  an  in- 
sufficient and  defective,  if  not  actually  dangerous,  appliance  famished 
by  the  ship. 

Under  the  third  assignment  of  error  the  appellant  contends  that 
if  the  skid  was  broken  and  defective,  and  the  libelant  was  injured  in 
using  the  same,  still  he  cannot  recover,  because  the  defect  was  patent, 
and  he  knew  it,  or  ought  to  have  known  it,  from  contact  with  and 
observation  of  it,  and  in  continuing  to  use  the  same  he  accepted  the 
risk.  The  learned  counsel,  in  a  very  strong  brief,  supports  this  con- 
tention by  the  citation  of  text-books  and  adjudged  cases  in  the  com- 
DMm-law  courts, — particularly  citing  Bailey,  Mast.  Liab.  pp.  198,  199; 


Digiti 


zed  by  Google 


LAFOURCHE  PACKET  CO.  V.  HENDERSON.  523 

Way  V.  Railroad  Co.,  40  Iowa,  341;  SulliTan  v.  Manufacturing  Co., 
113  Mass.  398;  McGlynn  v.  Brodie,  31  Gal.  380;  Hayden  v.  Manu- 
facturing Co.,  29  Conn.  548;  Wormell  v.  Railroad  Co.,  79  Me.  405, 10 
Atl.  52y  in  which  last-mentioned  case  it  is  declared  as  follows: 

"It  Is  the  duty  of  the  servant  to  exercise  care  to  avoid  injuries  to  himself.  He 
is  under  as  great  obligation  to  provide  for  his  own  safety  from  such  damages 
as  are  known  to  him,  or  are  discernible  by  ordinary  care  on  his  part,  as  the 
master  is  to  provide  for  him.  He  must  take  ordinary  care  to  learn  the  dangers 
which  are  likely  to  beset  him  in  the  service.  He  must  not  go  blindly  to  his 
work  where  there  is  danger.  He  must  inform  himself.  This  is  the  law  every- 
where." 

Without  discussing  or  disputing  the  law  as  declared  in  the  authori- 
ties mentioned,  we  are  of  opinion  that  it  is  not  applicable  to  the 
case  in  hand.  There  must  be  a  different  rule  as  to  the  risks  assumed 
by  seamen  on  board  ship  from  the  rule  as  to  the  risks  assumed  by 
servants  and  other  employes  on  land. 

Curtis  on  the  Rights  and  Duties  of  Merchant  Seamen  (page  11) 
says: 

"The  contract  of  hire  for  marine  service  belongs  in  general  to  the  entire  class 
ct  contracts  for  the  hire  of  services,  but  it  also  involves,  and  is  governed  by, 
principles  i)ecullar  to  itself,  and  which  carry  it,  in  very  important  particulars, 
beyond  the  rules  applicable  merely  to  contracts  of  service  upon  land.  Thus,  by 
the  common  law  of  England  and  of  this  coimtry,  when  a  man  lets  himself  to 
hire,  and  neglects  or  refuses  to  fulfill  his  engagement,  he  cannot  be  compelled 
to  perform  It  by  any  restraint  put  upon  the  freedom  of  his  person.  The  remedy 
of  the  other  party  is  solely  in  the  damages  he  may  recover  for  breach  of  the 
contract  The  same  principle  prevaUs  in  the  Qivil  law  (*nemo  potest  proecise 
cogi  ad  factum'),  and  the  same  remedy  only  is  afforded  to  the  injured  party. 
But  by  the  law  of  most  countries  the  mariner's  contract  is  an  exception  to  this 
general  principle.  By  the  French  ordinance,  the  seaman  who  fails  to  render 
himself  on  board  according  to  this  pontract  can  be  pursued  and  arrested  wher- 
ever he  is  found,  and  constrained  to  complete  his  engagement.  The  same  pro- 
vision for  his  apprehension  and  compulsion  is  made  in  England  and  in  this 
country.  There  is  also  another  peculiarity  of  this  contract,  in  which  it  differs 
from  other  contracts  for  the  hire  of  services.  It  is  the  only  form  of  service 
stipulated  to  be  rendered  by  a  freeman  of  full  age,  Imown  to  the  common  law, 
in  which  the  employer,  by  his  own  act,  can  directly  inflict  a  punishment  on  tlie 
employed  for  neglect  of  duty  or  breach  of  ohlipition.  By  the  positive  law  o! 
some  countries,  also,  and  perhaps  by  the  general  law  of  the  sea,  the  seamen  are 
bound  to  assist,  at  the  risk  of  their  Uves,  in  defending  the  ship  against  pirates; 
and  a  refusal  to  fight  is  punished  criminaUy.  Such  is  the  law  of  France  and  of 
England.  All  these  peculiarities  of  the  contract  are  founded  in  deep  reasons 
of  policy  and  necessity;  and,  although  they  do  not  give  a  character  to  this 
service  which  takes  it  out  of  the  general  rules  and  principles  applicable  to  the 
whole  class  of  contracts  for  the  hire  of  services,  they  are  important  to  be  stated 
at  the  outset,  as  the  prominent  features  of  distinction,  reminding  us  that  those 
general  rules  and  principles  will  sometimes  fall  far  short  of  satis^ing  the  exi- 
gencies of  a  contract  so  strongly  marked  by  principles  of  its  own." 

In  Robertson  v.  Baldwin,  165  U.  S.  275,  282,  17  Sup.  Ct.  329,  the 
supreme  court  say: 

••From  the  earUest  historical  period  the  contract  of  the  sailor  has  been  treated 
as  an  exceptional  one,  and  involving  to  a  certain  extent  the  surrender  of  his 
personal  liberty  during  the  life  of  the  contract.  Indeed,  the  business  of  navi- 
gation could  scarcely  be  carried  on  without  some  guaranty,  beyond  the  ordinary 
•dTil  remedies  upon  contract,  that  the  sailor  wiU  not  desert  the  ship  at  a  critical 


Digiti 


zed  by  Google 


524  36  C.  C.  A.  REPORTS. 

moment,  or  leave  her  at  some  place  where  seamen  are  Impossihle  to  be  obtained^ 
—as  MoUoy  forcibly  expresses  It,  *to  rot  In  her  neglected  brine.'  Snch  deoertloD 
might  inyoive  a  long  delay  of  the  vessel  while  the  master  is  seeking  another 
crew,  an  abandonment  of  the  voyage,  and  in  some  cases  the  safety  of  the  ship 
Itself.  Hence  the  laws  of  nearly  all  maritime  nations  have  made  provision  for 
securing  the  personal  attendance  of  the  crew  on  board,  and  for  their  crlmiiial 
punishment  for  desertion  or  absence  without  leave  during  the  life  of  the  flip- 
ping articles." 

A  seaman  aboard  ship  is  boun/1  to  perform  such  services  as  maj 
be  required  of  him  in  the  line  of  his  employment  He  cannot  hold 
back  and  refuse  prompt  obedience  because  he  may  deem  the  appli- 
ances faulty  or  unsafe.  Masters  of  ships  exercise  large  powers,  and 
they  may  legally  compel  obedience  to  orders.  A  seaman  necessarily 
surrenders  much  of  his  personal  liberty  and  freedom  of  action,  and 
he  is  never  at  liberty,  like  the  landsman,  to  quit  or  make  mnch  objec- 
tion to  the  circumstances  surrounding  the  work  commanded.  Tn 
Johnson  y.  Johansen,  supra,  which  was  a  case  in  many  resj^ects  simi- 
lar to  the  one  in  hand,  in  answer  to  the  same  objection  as  the  one 
now  made,  this  court  said: 

**lt  may  be,  as  urged  so  strongly  by  the  appellant,  that  the  libelant  received 
these  appliances  and  proceeded  to  use  them  without  objection;  but,  if  this  be  so, 
it  must  be  considered  that  on  board  ship  a  sailor  is  not  expected  to,  nor,  as  for 
that  matter,  permitted,  before  executing  an  order,  to  question  the  propriety  of 
the  order,  or  the  sufficiency  of  the  materials  furnished." 

The  remaining  assignment  of  error  is  that  the  damages  allowed  by 
the  district  court  are  excessive.  Considering  the  very  serious  injury 
received  by  the  appellant,  in  the  breaking  of  both  bones  in  the  leg. 
his  physical  suffering,  and  the  neglect  he  received  from  the  hands 
of  the  officers  of  the  boat,  and  the  undisputed  fact  that  the  libelant 
is  permanently  injured,  and  greatly  damaged  in  his  earning  capacity, 
we  are  not  disposed  to  disturb  the  amount  allowed  by  the  district 
court.  No  case  is  made  for  the  division  of  damages  because  of  con- 
tributory negligence*    The  decree  appealed  from  is  aflQrmed. 


(94  Fed.  876.) 

LEARNED  et  al.  v.  BROWN  et  aL 

RUMBLE  et  al.  v.  SAME. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    May  31,  1899.) 

No.  814. 

1.  Marttimr  Liens— Supplies  Fcrnished  in  Home  Port. 

Where  a  vessel  is  owned  by  resident  citizens  of  a  state,  and  her  head- 
quarters are  at  a  port  therein,  such  place  must  be  treated  as  her  home  port 
and  no  lien  is  given  by  the  general  maritime  law  for  supplies  furnished  at 
such  port,  which  are  presumed  to  have  been  furnished  on  the  credit  of  the 
owners,  and  any  liens  asserted  for  such  supplies  must  rest  upon  the  laws 
of  the  state.  1 

1  As  to  maritime  liens  for  supplies  and  services,  see  note  to  The  George  Du- 
raols,  15  C.  C.  A.  679. 
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2.  Bamb— Under  Statutes  op  Louisiana— Prescription. 

Under  the  statute  of  Louisiana  relating  to  Hens  or  privileges  against  ves- 
sels (Code  1870,  art.  3237),  as  construed  by  the  courts  of  the  state,  a  vessel 
owned  In  the  state,  and  trading  in  its  waters,  is  not  considered  as  making 
voyage  within  the  meaning  of  that  article,  and  the  privileges  granted 
thereby  may  be  asserted  at  any  time  within  six  months,  without  regard  to 
the  number  of  trips  made  by  the  vessel  during  that  time. 2 

&  Same— Lien  for  Money  Advanced. 

The  statute  of  Louisiana  grants  no  lien  for  moiiey  advanced  to  the  mas- 
ter or  owners  of  a  vessel  in  the  home  port,  no  matter  for  what  purpose. 

4  Same— Waiver  of  Lien. 

Parties  who  have  united  in  a  libel  of  Intervention  against  a  vessel  do  not 
waive  their  right  to  a  lien  by  withdrawing  such  libel  and  filing  separate 
libels.8 

6.  Same— Lien  by  Part  Owner. 

The  statute  of  Louisiana  does  not  authorize  a  part  owner  of  a  vessel  to 
assert  a  lien  against  it  for  wages  due  him,  as  against  creditors  of  the  vessel 

t.  Same— PREMfUMs  for  Insurance. 

There  is  no  lien  on  a  vessel,  either  under  the  general  maritime  law  or  un- 
der the  Code  of  Louisiana,  for  premiums  due  on  insurance  policies  taken 
for  the  benefit  of  the  owners,  and  from  which  lienholders  would  receive  no 
benefit  In  case  of  loss. 

7.  Admiralty— Furniture  of  Vessel. 

Where  a  dealer  In  musical  Instruments  placed  a  piano  on  a  steamer  as 
an  advertisement,  under  a  verbal  agreement  with  the  captain  under  which 
it  could  be  removed  at  any  time,  at  the  option  of  either  party,  such  piano 
remained  the  property  of  the  dealer,  and  did  not  become  any  part  of  the 
furniture  of  the  vessel,  so  as  to  pass  under  a  mortgage  of  the  vessel  and 
her  apparel  and  furniture;  nor  did  it  pass  under  a  sale  of  the  vessel  in  ad- 
miralty as  a  part  of  her  property,  it  having  been  removed  by  leave  of  court 
after  her  seizure,  but  before  the  sale. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana. 

From  April,  1888^  to  the  22d  day  of  September,  1898,  the  steamboat  Liberty, 
owned  by  W.  P.  Aucoin  and  J.  P.  McElroy,  resident  citizens  of  the  state  of 
Louisiana,  with  headquarters  at  New  Orleans,  was  running  in  the  Bayou 
Lafourche  trade,  making  frequent  short  trips,  wholly  within  the  state  of  Louisi- 
ana. On  the  last-mentioned  date  she  was  seized  on  an  admiralty  warrant 
under  a  libel  filed  by  a  seaman  for  wages.  On  the  24th  day  of  October,  1898, 
the  Liberty,  her  tackle,  apparel,  engines,  furniture,  etc.,  were  sold  under  an 
order  of  the  court,  and  realized  the  sum  of  $2,600.  During  the  time  the  Lib- 
erty was  running  in  the  Lafourche  trade,  her  owners  incurred  many  debts 
on  her  account,  and  numerous  creditors  intervened  in  the  district  court,  claim- 
ing to  have  advanced  money,  provisions,  supplies,  etc.,  to  said  steamboat,  and 
asserting,  on  account  thereof,  a  lien  and  privilege,  under  the  laws  of  Lou- 
isiana. After  much  evidence,  and  a  report  by  the  commissioner,  the  district 
court  made  a  decree  of  distribution  as  follows: 

*'Thi8  cause  came  on  this  day  for  confirmation  of  the  tableau  of  distribu- 
tion, filed  by  the  commissioner,  in  conformity  to  the  decree  herein  entered, 
and,  no  opposition  having  been  made  thereto,  it  is  ordered,  adjudged,  and  de- 
creed that  said  tableau  be,  and  the  same  is  hereby,  approved  and  confirmed, 

s  As  to  maritime  liens  under  state  statutes,  see  note  to  The  Electron,  21  0.  C. 
A.  21. 

*  As  to  waiver  and  extinguishment  of  maritime  liens  generally,  see  note  ta 
The  Nebraska,  17  O.  O.  A.  102. 
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and  that  the  proceeds  herein  In  the  registry  of  the  court  be  dlstributea  accord- 
ingly, to  wit;  . 

Gross  proceeds  deposited  in  registry $2,600  00 

Amount  paid  under  order  of  court  of  October  28,  1808,  to 

marshal  for  keepers'  fees  and  cost  of  pumping $102  50 

Amount  paid  to  mariners  under  decree  of  December  10, 
1808,  for  wages 676  46 

678  96 

Balance  now  in  registry $1,021  Oi 

From  which  is  to  be  paid: 

Clerk's  costs  $89  50 

Registrar's  fee,  $2,600  at  1  per  cent 20  00 

Marshal's  costs  148  80 

Proctor's  docket  fee  to  H.  W.  Robinson 10  00 

Proctor's  dep.  fees  to  H.  W.  Robinson 75  00 

Commissioner  for  report  and  tableau 75  00 

Stenographer   382  60 

806  90 

Balance  $1,114  14 

Claims  to  be  paid  by  preference: 

(1)  To  J.  P.  McElroy,  wages  as  clerk $112  50 

(2)  To  C.  A.  Healy,  as  subrogee 130  00 

242  50 


$    871  61 


Balance  to  be  distributed  pro  rata,  as  follows,  to  wit: 

Names.                                                              To  Receive, 

Samuel  S.  Brown $463  21 

Samuel  S.  Brown 12  14 

La.  Construction  &  Imp.  Co 7  55 

M.  G.  T.  Stemple 4  44 

Ins.  Co.  of  North  America 23  70 

St.  Paul  Fire  &  Marine  Ins.  Co 23  70 

Greenwich  Ins.  Co • 23  70 

Providence  Washington  Ins.  Co 23  70 

Ins.  Co.  of  North  America 14  30 

M.  Waller 8  40 

Donaldsonville  Fdy.  &  Mach.  Co 16  90 

J.  P.  Hogan 7  50 

Salraen  Brick  &  Lumber  Co 20  70 

A.  E.  Hotard 31  00 

Newman  &  Spranley  Co.,  Ltd 19  70 

M.  D.  Lagan 11  40 

A.  S.  Daniels 62  95 

Estate  Alfred  Tufts 17  08 

Paul  D'Herete   42  17 

C.  W.  Ward 3  00 

Geo.  Boning 22  50 

John  Laskey 4  20 

Wid.  A.  Ferrandoz 3  20 

William  Thomson 60 

James  Cummings  60 

George  Clevis 60 

W.  Thomas  60 

Cooley  Williams 60 

$870  14 

W.  P.  Aucoin  for  1  day's  witness  fee 1  50 


$871  64  $    871  64 
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"It  Is  further  ordered  that  the  piano  daimed  by  tlie  Medlue  Music  CJompany, 
marked  *Schubert  No.  19,014,*  as  per  the  daim  of  said  company  herein,  be 
restored  to  them,  and  the  bond  furnished  by  it  tOr  the  release  thereof  canceled, 
and  the  surety  thereon  rel^ised." 

From  this  decree  R.  F.  Learned,  8.  E.  Rumble,  and  T.  V.  Wensel,  mortgage 
creditors  of  the  steamboat  Liberty,  and  interveners  for  remnants,  appealed 
to  this  court,  assigning  errors,  as  follows:  "(1)  That  Inasmuch  as  the 
steamboat  Liberty  is  owned  by  residents  of  the  state  of  Tvouisiana  domiciled 
in  the  dty  of  New  Orleans,  in  said  state,  no  lien  or  privilege  attaches  to  said 
vessel,  or  against  the  proceeds  thereof,  in  favor  of  domestic  material  and 
supply  men,  for  materials,  supplies,  and  money  furnished  said  steamboat, 
excepting  such  privilege  as  is  allowed  by  the  statute  of  said  state.  Hence 
the  court  erred  in  decreeing  in  favor  of  the  material  and  supply  men  (each 
and  every  one  of  whom  is  named  in  the  judgment  passed  in  this  cause  in  their 
respective  favor)  for  and  on  account  of  materials,  supplies,  and  money  furnished 
said  steamboat  on  voyage  and  voyages  prior  to  the  last  voyage  of  said  steam- 
boat (2)  That  the  court  erred  in  allowing  the  claim  of  Samuel  S.  Brown  for 
thirty  dollars  towage  and  one  thousand  one  hundred  and  forty  dollars  for  coal 
fjupplied,  because  said  services  and  supplies  were  rendered  and  furnished  upon 
the  credit  of  the  owners  of  said  steamboat  Liberty,  and  not  upon  the  credit 
of  said  vessel,  and  were  not  rendered  for,  or  on,  or  in  aid  of,  the  last  voyage. 
(3)  That  the  court  erred  in  allowing  judgment  in  favor  of  C.  A.  Healy,  because 
—First,  said  O.  A.  Healy  did  not  furnish  money  under  such  circumstances  or  con- 
ditions sufficient  to  create  a  lien  and  privilege  therefor  on  said  steamboat;  sec- 
ond, that  no  subrogation  occurred  in  favor  of  said  C.  A.  Healy  for  and  on 
account  of  the  money  paid  out  by  him;  third,  that  said  C.  A.  Healy  did  not 
furnish  any  money  for  the  necessities  of  said  steamboat  for,  on,  or  during  its 
last  voyage.  (4)  That  the  court  erred  in  decreeing  in  favor  of  M.  D.  Lagan. 
A.  a  Daniels,  estate  of  Alfred  Tufts,  Paul  D'llerete,  C.  W.  Ward,  George  Bon- 
ing, and  John  Lasisey  because— First,  said  interveners  waived  their  lien  and 
privilege,  if  any  they  had,  upon  said  steamboat  Liberty,  by  voluntarily  re- 
kasing  the  seizure  they  caused  to  be  effected  in  this  cause;  and,  second,  be- 
cause the  price  of  the  materials  and  supplies  decreed  for  in  favor  of  said 
interveners  was  not  on  account  of  materials  and  supplies  furnished  during 
or  for  the  necessities  of  the  last  voyage  of  said  steamboat  (5)  That  the 
court  erred  in  decreeing  in  favor  of  J.  P.  McBlroy  wages  as  clerls,  said  J.  P. 
McElroy  being  a  part  owner  of  said  steamboat  during  the  time  such  services 
were  rendered.  (6)  That  the  court  erred  in  awarding  to  the  Medine  Music 
Company  the  piano  taken  off  of  said  steamboat  Liberty  under  order  of  court, 
and  erred  in  entering  decree  for  cancellation  of  the  bond  furnished  by  said 
company  binding  themselves  to  return  said  piano  or  the  sum' of  two  hundred 
and  fifty  dollars  (its  admitted  value),  as  the  court  might  direct,  as  said  piano 
was  a  part  of  the  furniture  of  said  boat,  and,  if  the  purchasers  of  said  Ixxat 
did  not  acquire  the  ownership  of  said  piano  at  the  marshaFs  sale  in  this  case, 
then  these  petitioners,  together  with  the  other  creditors  of  said  vessel,  are 
entitled  to  said  piano,  or  the  value  thereof,  for  payment  of  their  claims  and 
demands  against  said  steamboat  (7)  The  court  erred  in  decreeing  in  favor 
of  the  following  named  insurance  companies,  to  wit.  Insurance  Ck)mpany  of 
North  America,  St  Paul  Fire  &  Marine  Insurance  Company,  Greenwich  In- 
surance Company,  Providence  Washington  Insurance  Company,  Insurance 
Company  of  North  America,  because  the  insurance  written  by  said  respective 
underwriters  was  for  the  sole  and  exclusive  benefit  and  use  of  the  owners  of 
the  steamboat  Liberty,  and,  further,  because  no  lien  and  privilege'  exists  in 
favor  of  said  companies,  or  in  favor  of  any  of  them,  on  the  said  steamboat, 
or  against  the  proceeds  thereof,  for  or  on  account  of  anything.  (8)  That  the 
court  erred  in  declining  to  decree  in  favor  of  petitioners,  appellants  herein, 
who  were  petitioners  for  surplus  remaining  after  payment  of  all  liens  and 
claims  of  prior  ranlc  to  their  mortgage;  that,  after  payment  of  such  liens  and 
claims,  a  surplus  should  exist  which  was  disbursed  among  interveners,  who 
were  and  are  without  lien  and  privilege  on  said  steamboat  Liberty,  or  the 
proceeds  thereof,  and  therein  the  court  further  erred.  (9)  That  the  court  erred 
in  decreeing  in  favor  of  interveners,  who  made  no  due  tender  or  offer  of  testi- 
mony to  support  their  claims;   these  petitioners,  S.  E.  Rumble  and  T.  V.  Wen- 
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sel  and  Samuel  S.  Brown,  being  the  only  parties  before  the  court  who  offered 
testimony  to  support  their  respective  claims  and  demands." 

S.  E.  Rumble  and  T.  V.  W^nzel,  who  were  the  purchasers  at  the  marshaTi 
sale,  also  appealed,  assigning  errors  as  follows:  **{!)  That  the  court  erred  in 
awarding  to  the  Medine  Music  Company  the  piano  taken  off  of  said  steamboat 
Liberty  under  order  of  court.  (2)  That  the  court  erred  in  refusing  to  awanl 
to  petitioners  the  said  piano,  which  was  a  part  of  the  furniture  and  apparel 
and  appurtenances  of  said  steamboat  Liberty  at  the  time  said  vessel,  together 
with  her  furniture,  apparel,  appurtenances,  etc.,  was  purchased  by  petitioners 
at  marshal's  sale,  made  under  order  of  court  in  this  cause.  (3)  That  the  court 
erred  in  not  dismissing  the  intervention  of  the  Medine  Music  CJompany.  be- 
cause said  interveners  did  not  offer  evidence  to  substantiate  the  allegations  of 
their  petition." 

John  D.  Grace,  for  appellants. 
Guy  M.  Hornor,  for  appellee  Brown. 
W.  C.  McLeod,  for  appellee  Medine  Music  Co. 
J.  A.  Woodville,  for  appellees  Lagan  and  others. 
J.  H.  Ferguson,  for  appellees  Insurance  Cos. 
G.  W.  Flynn,  for  appellees  Hotard  and  others. 
T.  M.  Gill,  for  appellee  McElroy. 
Bichard  Peet,  for  appellee  Healey. 

Before  PABDEE,  McCOBMICK,  and  SHELBY,  Circuit  Judges. 

After  stating  the  facts,  the  opinion  of  the  court  was  delivered  by 
PABDEE,  Circuit  Judge. 

The  owners  of  the  steamboat  Liberty  being  resident  citizens  of 
the  state  of  Louisiana,  with  headquarters  at  New  Orleans,  the  port 
of  New  Orleans  must  be  treated  as  the  home  port  of  the  vessel. 
See  The  Thomas  Fletcher,  24  Fed.  375;  The  Bapid  Transit,  11 
Fed.  322.  The  privileges  asserted  by  the  material  men  involved  in 
this  appeal  are  for  supplies  and  materials  furnished  in  the  home 
port,  which,  under  general  maritime  law.  are  presumed  to  have 
been  furnished  upon  the  credit  of  the  owners,  and  no  maritime  lien 
resulted.  The  question  presented,  then,  is  whether  these  material 
men  had  a  lien  and  privilege  under  the  law  of  Louisiana.  The 
appellants  concede  that  the  statutes  of  Louisiana  grant  a  privilege, 
but  contend  that,  as  to  the  material  men,  the  privilege  is  granted 
for  the  last  voyage  only.  As  the  Liberty  was  trading  within  the 
state,  making  short  and  frequent  trips  from  New  Orleans  to  Bayou 
Lafourche  and  return,  the  effect  of  the  appellants'  contention,  if 
successful,  is  that  none  of  the  supplies  and  material  furnished  are 
privileged,  except  those  furnished  during  the  last  trip;  and  the 
practical  result  would  be  to  deny  all  credit,  under  the  law  of  Louisi- 
ana, to  steamboats  owned  in  Louisiana  and  trading  within  the 
state. 

Civ.  Code  La.  1825,  art.  3204,  is  as  follows: 

*The  following  debts  are  privileged  on  the  price  of  ships  or  other  vessels,  in 
the  order  in  which  thej  are  placed:  (1)  Legal  and  other  charges,  incurred  to 
obtain  the  sale  of  a  ship  or  other  vessel,  and  the  distribution  of  the  price.  (2) 
Debts  for  pilotage,  wharfage  and  anchorage.  (3)  The  expenses  of  keeping  the 
vessel  from  the  time  of  her  entrance  into  port,  until  sale,  including  the  wages 
of  persons  employed  to  watch  her.  (4)  The  rent  of  stores,  in  which  the  rigging 
and  apparel  are  deposited.  (5)  The  maintenance  of  the  ship  and  her  tackle  and 
apparatus,  since  her  return  into  port  from  her  last  voyage.    (6)  The  wages  of 
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the  captain  and  crew  employed  on  the  last  voyage.  (7)  Sums  lent  to  the  cap- 
tain for  the  necessities  of  the  ship  during  the  last  voyage,  and  reimbursement 
of  the  price  of  merchandise  sold  by  him  for  the  same  purpose.  (8)  Sums  due  to 
sellers,  those  who  have  furnished  materials  and  worlunen  employed  in  the  con- 
struction, if  the  vessel  has  never  made  a  voyage,  and  those  due  to  creditors  for 
supplies,  labor,  repairing,  victuals,  armament  and  equipment,  previous  to  the 
departure  of  the  ship,  if  she  has  already  made  a  voyage.  (9)  Money  lent  on 
bottomry  for  refitting,  victualling,  arming  and  equipping  the  vessel  before  her 
departure.  (10)  The  premiums  due  for  insurance,  made  on  the  vessel,  taclsle 
and  apparel,  and  on  the  armament  and  equipment  of  the  ship.  (11)  The 
amount  of  damage  due  to  freighters  for  the  failure  in  delivering  goods  which 
they  have  shipped,  or  for  the  reimbursement  of  damage  sustained  by  the  goods 
through  the  fault  of  the  captain  or  crew." 

Article  3212  is  as  follows: 

**A  ship  is  considered  to  have  made  a  voyage  when  her  departure  from  one 
port  and  arrival  at  another  shall  have  taken  place,  or  when,  without  having 
arrived  at  another,  more  than  sixty  days  have  elapsed  between  the  departure 
and  return  to  the  same  port,  or  when  the  ship,  having  departed  on  a  long  voyage, 
has  been  out  more  than  sixty  days  without  any  claim  on  the  part  of  persons 
pretending  a  privilege." 

Construing  these  articles,  the  coui'ts  of  the  state  held  that  ships 
trading  inland,  making  short  trips  on  the  Mississippi  river  and  its 
bayous,  were  not  making  a  "voyage,"  within  the  sense  of  the  stat- 
ute, every  time  the  ship  made  one  of  these  short  trips,  but  as  for 
such  vesselfe  the  voyage  should  be  considered  a  period  of  60  days, 
during  which  time  liens  for  supplies  and  materials  might  be  assert- 
ed. Shirley  v.  Fabrique,  15  La.  140;  Lee  v.  Creditors,  2  La.  Ann. 
59t);  Scott  V.  Creditors,  3  La.  Ann.  40;  Blanchin  v.  The  Fashion,  10 
La.  Ann.  49;  Mooney  v.  The  Hondurino,  11  La.  Ann.  538;  Van 
Wickle  V.  The  Belle  Gates,  12  La.  Ann.  270;  Gails  v.  The  Osceola, 
14  La.  Ann.  544. 

This  construction  as  fo  the  term  of  privileges  upon  ships,  steam- 
boats, and  other  vessels  trading  in  the  inland  waters  of  Louisiana 
was  enforced  until  1858,  when  the  following  act  was  passed : 

"An  act  relative  to  prescription  of  privileges  against  ships,  steamboats  and 

other  vessels,  approved  March  16,  1858. 

"Section  1.  Be  it  enacted,"  etc.,  "that  from  and  after  the  passage  of  this  act 
the  term  of  prescription  of  privileges  against  ships,  steamboats,  and  other  ves- 
sels, shall  be  six  months. 

**Sec.  2.  Be  it  further  enacted,"  etc.,  **that  all  laws,  or  parts  of  laws  conflict- 
ing with  this  act,  be  and  they  are  hereby  repealed." 

Since  the  passage  of  this  act,  the  uniform  jurisprudence  in  the 
Louisiana  courts,  and  in  the  courts  of  the  United  States  dealing 
with  the  same,  has  been  to  give  the  material  men  a  domestic  lien 
or  privilege  on  ships,  steamboats,  and  other  vessels  owned  in  the 
state  of  Louisiana  and  trading  in  the  inland  waters  of  Louisiana, 
for  a  term  of  six  months.  In  1870,  when  the  Civil  Code  of  Louisiana 
was  revised,  article  3204  of  the  Code  of  1825,  concerning  the 
privileges  on  ships  and  merchandise,  was  revised,  becoming  article 
3237  of  the  Code  of  1870,  and  the  act  of  1858  was  incorporated 
therein,  as  follows:  "The  term  of  prescription  of  privileges  against 
ships,  steamboats  and  other  vessels  shall  be  six  months."  There 
may  be  room  for  argument,  under  the  Code  as  revised,  that  the 
general  provision  with  regard  to  prescription  is  controlled  by  the 
3G  C.C.A.-34 
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special  provisions  contained  in  some  of  the  articles  as  to  the  time 
when  privileges  may  be  asserted;  but  we  think  that  under  the 
jurisprudence  of  the  state,  and  following  the  reason  of  the  caae, 
the  proper  construction  of  the  article  in  the  Revised  Civil  Code  i» 
that  steamboats  owned  in  Louisiana,  and  trading  in  the  waters  of 
the  state,  are  not  making  "voyages,'*  within  the  sense  of  the  article, 
and  the  privileges  granted  by  the  article  on  such  vessels  may  be  as- 
serted within  six  months.  This  disposes  of  the  flrst  assignment  of 
error. 

The  second  assignment  is  directed  against  the  privilege  claimed 
by  Samuel  S.  Brown  for  coal  furnished  the  Liberty  within  four 
months  prior  to  her  seizure;  the  contention  being  that,  under  the 
evidence  in  the  case,  this  coal  was  furnished  by  Brown  upon  the 
personal  credit  of  the  owners,  and  not  on  the  credit  of  the  steam- 
boat. As  we  read  th»e  evidence,  Brown  did  not  furnish  the  coal  on 
the  personal  credit  of  the  owners,  but  did  furnish  it  upon  the  credit 
of  the  steamboat. 

The  third  assignment  of  error  is  directed  against  the  privilege 
claimed  by  C.  A.  Healy  for  moneys  furnished  to  the  master  for  the 
purpose  of  paying  off  wages  and  other  claims  against  the  Liberty. 
The  Louisiana  Code  grants  no  lien  for  money  advanced  to  the  mas- 
ter or  owners  of  the  ship  in  the  home  port,  no  matter  for  what  pur- 
pose. "In  Grant  v.  Fiol,  17  La.  158,  we  held  that  a  creditor  for 
advances  or  loans  in  money  made  to  the  owner,  and  applied  to  the 
use  of  a  vessel,  has  no  privilege  allowed  him  by  law,  because  he  is 
not  subrogated  to  the  rights  of  those  whose  privileged  claims  have 
been  paid  out  of  the  money  loaned.  The  claim  of  the  appellants  comes 
within  none  of  the  cases  provided  for  by  article  3204  of  the  Civil  Code, 
by  which  privileges  are  allowed  on  the  prifte  of  ships  or  other  ves- 
sels." Hill  V.  Boat  Co.,  2  Rob.  (La.)  35,  36.  "The  advance  was  made 
to  the  owner  at  the  vessel's  home  port,  and,  under  the  authority 
of  repeated  decisions  of  our  predecessors,  conferred  no  privilege. 
In  the  case  of  Grant  v.  Fiol,  17  La.  158,  the  interveners,  Sloo  &  Byrne, 
claimed  a  privilege  for  a  sum  of  money  which,  they  alleged,  was 
loaned  by  them  to  the  owner  of  the  vessel,  and  was  applied  to  the 
payment  of  the  ship  carpenter,  sailmaker,  and  crew  of  the  vessel. 
in  order  to  enable  her,  by  the  payment  of  those  claims,  to  prosecute 
her  intended  voyage.  It  was  then  held  that  the  expression  'supplies' 
Cfournitures'),  used  in  the  eighth  paragraph  of  article  3204  of  the 
Civil  Code,  applied  to  materials  sold  or  furnished  to  the  vessel,  not 
to  money  or  funds  advanced.  It  was  also  held  that  the  subsequent 
application  of  the  money  by  the  shipowner  to  the  payment  of  carpen- 
ters, sailmaker,  and  crew,  privileged  creditors,  did  not  operate  to 
the  lender's  benefit;  that  there  was  no  legal  subrogation,  and  no 
conventional  subrogation  was  pretended;  that  privileges  were  stricti 
juris,  and  not  to  be  extended  by  implication  or  analogy.  The  doc- 
trine laid  down  in  Grant  v.  Fiol  was  reiterated  in  the  cases  of  Bank 
V.  The  Barque  Jane,  19  T^.  1,  and  Hill  v.  Boat  Co.,  2  Rob.  (T^.>  36.'* 
Hyde  v.  Culver,  4  la.  Ann.  9,  10.  See  Wickham  v.  Levistones,  11 
La.  Ann.  702.  It  follows  that  the  lower  court  erred  in  decreeing 
a  privilege  in  favor  of  Healy. 
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The  fourth  aflsignment  of  error,  complaining  of  the  decrees  in 
favor  of  Lagan,  Daniels,  and  others,  because  the  said  interveners 
waived  their  lien  and  privilege,  if  any  they  had,  upon  said  steamboat 
Liberty,  by  voluntarily  releasing  the  seizure  they  caused  to  be  ef- 
fected, is  not  well  taken.  The  parties  united  in  a  common  libel  of 
intervention.  On  objection  being  made  thereto,  the  libel  was  with- 
drawn, and  the  parties  filed  individual  libels.  It  is  diflficult  to  see 
how  these  interveners  lost  or  abandoned  any  rights  or  privileges. 

The  court  below  decreed  in  favor  of  one  of  the  owners  of  the  steam- 
boat, J.  P.  McElroy,  for  his  wages  as  clerk.  It  is  difficult  to  con- 
ceive how  an  owner  can  have  a  lien  on  his  own  property,  and  assert 
the  same  against  the  debts  which  he  individually  owes.  Such  a  lien 
was  denied  in  Dowling  v.  The  Reliance,  1  Woods,  284,  Fed.  Gas.  No. 
4,042,  and  Kellum  v.  Emerson,  2  Curt.  79,  a3.  Fed.  Cas.  No.  7,669. 
The  article  of  the  Louisiana  Civil  Code  giving  liens  on  ships  contem- 
plates no  such  result. 

We  think  the  court  also  erred  in  decreeing  in  favor  of  the  insur- 
ance companies.  The  insurance  written  was  for  the  sole  and  exclu- 
sive benefit  of  the  owners  of  the  steamboat,  and  in  no  wise  inurcnl 
to  the  benefit  of  the  ship  or  maritime  lienholders. 

In  The  John  T.  Moore,  3  Woods,  61,  68,  Fed.  Cas.  No.  7,430,  the 
late  Mr.  Justice  Woods  dealt  with  the  question  as  follows: 

"Exception  is  also  taken  to  the  report  of  the  master  because  he  rejected 
claims  of  certain  insurance  companies  for  premiums  on  certain  policies  of 
insurance  taken  on  the  John  T.  Moore  by  her  owners.  I  know  of  no  law  which 
;:;iye8  a  lien  upon  a  vessel  for  the  premium  for  an  insurance  taken  on  her  by 
her  owners  for  their  own  benefit.  It  is  a  contract  with  the  owner  for  his  own 
Iwnefit.  It  does  not  aid  the  vessel.  In  case  of  loss,  the  maritime  liens  upon 
the  vessel  are  displaced,  and  do  not  follow  the  insurance  money.  The  money 
goes  to  the  owner,  for  his  own  benefit,  and  not  to  the  lieuholder,  who  may 
Insure  his  own  interest.  Thayer  v.  Goodale,  4  La.  221;  Steele  v.  Insurance  Co., 
17  Pa.  St.  200:  Turner  v.  Stetts,  2S  Ala.  420;  White  v.  Brown,  2  Cush.  412; 
StilweU  V.  Staples,  19  N.  Y.  401;  Slark  v.  Broom,  7  La.  Ann.  337.  The  master 
was  right,  therefore,  in  deciding  that  the  claims  of  the  insurance  company  for 
premiums  were  no  lien  upon  the  vessel." 

The  authorities  cited  are  to  the  effect  that  lienholders  receive  no 
benefit  from  the  insurance,  and  the  learned  justice  probably  consid- 
ered that  paragraph  10,  art.  3237,  Civ.  Code  La.,  referred  to  and  in- 
cluded only  premiums  due  for  insurance  beneficial  to  lienholders, 
freighters,  and  others  relying  on  the  credit  of  the  vessel.  The  record 
shows  that  the  insurance  companies  accepted  negotiable  notes  for  the 
premiums,  and  each  policy  shows  that  the  consideration  to  the  insur- 
ance company  had  been  received.  In  such  a  case,  the  supreme  court 
of  Louisiana  denied  the  privilege.  Tiner  v.  The  Bride,  5  La.  Ann. 
756. 

When  the  steamboat  Liberty  was  seized,  September  22,  1898,  there 
was  on  board  a  piano,  which  had  been  placed  there  by  the  Medine 
^fusic  Company.  The  boat  not  having  been  bonded,  on  October  12, 
1898,  a  writ  of  venditioni  exi)onas  was  issued,  and  on  the  same  day 
the  Medine  Music  Company  presented  its  claim  to  the  court  for  the 
piano,  and  asked  to  be  allowed  to  bond  the  same,  pending  the  final 
determination  of  its  rights.  This  application  was  granted,  and  there- 
upon, on  October  20th,  and  before  the  steamboat  Liberty  was  sold, 
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the  piano  was  removed  from  the  steamboat.  The  decree  of  the  dia- 
trict  court  awards  the  piano  to  the  Medine  Music  CJompanj,  and  di- 
rects the  cancellation  of  its  bond.  This  ruling  is  assigned  as  error  by 
Learned,  Rumble,  and  Wensel,  holders  of  the  mortgage  on  the  steam- 
boat Liberty,  and  interveners  for  remnants,  and  also  by  Rumble 
and  Wensel,  appellants,  purchasers  of  the  steamboat  at  the  sale  made 
by  the  marshal.    The  facts  appear  to  be  as  follows: 

"The  Medine  Ck)mpany  made  an  arrangement— a  verbal  agreement— with 
Capt.  Aucoln,  of  the  Liberty,  whereby  it  placed  a  piano  on  the  boat  and  took 
to  its  store  the  one  then  on  board.  Mr.  Medine,  in  his  testimony,  says  that  he 
made  this  arrangement  as  an  advertisement  for  his  company,  and  that  it  was 
well  understood  between  him  and  the  captain  that  the  piano  he  put  upon  the 
boat  and  the  one  he  took  therefrom  and  brought  to  his  store  were  to  be  held 
at  the  rislc  of  the  respective  owners  thereof;  that  he  could  have  taken  his 
piano  off  the  boat  at  any  time,  and  returned  the  one  taken  off  her,  the  captain 
having  a  like  privilege.  The  Medine  store,  with  the  boat's  piano  stored  in  it 
having  been  destroyed  by  fire,  it  cannot  be  restored.  Capt  Aucoin  corrob- 
orates Mr.  Medine* s  evidence  in  a  measure.  It  to  in  evidence  that  there  was 
no  sign  upon  the  piano  to  indicate  to  a  third  person,  or  any  one  visiting  the 
boat,  or  any  creditor,  that  It  was  not  part  of  the  furniture  thereof." 

From  these  facts,  it  is  clear  that  the  Medine  Music  Company  never 
pai'ted  with  its  ownership  of  the  piano,  and  the  owners  of  the  boat 
never  bought  the  same.  The  mortgage  never  covered  the  piano,  as 
it  never  formed  a  part  of  the  property  of  the  boat,  nor  constituted  anv 
necessary  part  of  her  tackle,  apparel,  or  furniture.  See  1  Pars.  Shipp. 
&  Adm.  p.  78,  and  notes.  Besides,  the  mortgage  creditors  are  be 
fore  the  court  intervening  for  remnants  only,  and  it  can  hardly  be 
contended  in  their  behalf  that  the  court  should  go  outside,  and  find 
remnants  for  them.  As  the  piano  did  not  belong  to  the  owners  of 
the  boat,  and  was  not  on  the  boat  at  the  time  it  was  sold,  but  had 
been  withdrawn  by  the  order  of  the  court  before  the  sale,  and  as  it 
constituted  no  necessary  part  of  the  boat's  tackle,  aj^rel,  or  furni- 
ture, we  are  clear  that  the  purchasers  of  the  steamlxMit  acquired  no 
right  to,  or  interest  in,  the  piano  in  question. 

For  these  reasons  the  decree  of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  instructions  to  the  district  court  to  dis- 
miss the  libels  of  intervention  of  J.  P.  McElroy,  C.  A.  Healy,  as 
subrogee,  the  Insurance  Company  of  North  America,  St.  Paul  Fire  & 
Marine  Insurance  Company,  the  Greenwich  Insurance  Company,  and 
the  Providence  Washington  Insurance  Company,  with  costs,  and 
thereupon  distribute  the  proceeds  of  the  steamboat  Liberty  remaining 
in  the  registry  of  the  court  among  the  intervening  libelants,  appel- 
lees in  this  case^  who  have  proved  their  claims  as  furnishers  of  sup- 
plies to  the  steamboat  Liberty  within  six  months  prior  to  her  sei- 
zure, the  same  to  be  distributed  pro  rata,  if  there  are  not  enough  funds 
in  the  registry  to  pay  in  full,  and,  if  any  balance  be  left  after  pay- 
ing the  material  men,  to  award  the  same  to  Learned,  Rumble,  and 
Wensel,  mortgage  creditors  of  the  steamboat  Liberty.  The  costs 
of  this  appeal  are  to  be  paid,  one-half  by  Rumble  and  Wensel,  appel- 
lants, who  take  nothing  by  their  appeal,  and  the  other  half  by  the 
intervening  libelants,  appellees,  whose  libels  are  dismissed,  to  wit, 
J.  P.  McElroy,  C.  A.  Healy,  the  Insurance  Company  of  Norfli  Amer- 
ica, St.  Paul  Fire  &  Marine  Insurance  Company,  Providence  Wash- 
ington Insurance  Company,  and  the  Greenwich  Insurance  Company. 
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(94  Fed.  885.) 

THE  KENSINGTON. 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit.     May  26,  1899.) 

No.  147. 

L  Shippinq — Dbstbuctiom  of  Pabsbngbr's  Baooaqb— Negligbnt  Stowage. 
Libelants  were  passengers  on  a  transatlantic  steamer,  and  their  trunks, 
constituting  their  baggage,  with  those  of  other  passengers,  were  brolten 
to  pieces,  and  the  contents  destroyed,  during  the  voyage.  The  vessel 
encountered  unusually  rough  weather  on  the  passage,  and  rolled  heavily. 
A  witness  for  libelants,  who  entered  the  compartment  where  the  bag- 
gage was  stowed  Immediately  on  the  opening  of  the  hatch  at  the  end 
of  the  voyage,  testified  that  he  examined  carefully,  but  could  find  no 
evidence  that  the  trunks  had  been  lashed  or  otherwise  secured  against 
movement  In  rough  weather,  and  the  compartment  was  not  filled.  Held 
that,  in  the  absence  of  any  evidence  on  the  subject  from  claimants,  such 
testimony  was  sufficient  to  support  the  libelants*  contention  of  negligent 
stowage. 

i.  Same— CoNTBACT  of  Cabriagb— Provision  Exempting  Carrier  from  Lia- 
bility. 

Where  both  carrier  and  passengers  are  citizens  of  the  United  States, 
and  the  place  of  completion  of  the  contract  of  carriage  is  within  this 
country,  a  stipulation  for  exemption  from  liability  in  the  contract,  au- 
thorized by  the  law  of  a  foreign  country,  by  which  the  contract  is  by 
Its  terms  to  be  governed,  but  which  is  contrary  to  the  public  policy  of 
this  country,  Is  not  enforceable  in  its  courts. 

8L  Same— Hartbr  Act. 

The  provisions  of  section  2  of  the  Harter  act  as  to  the  limiting  of 
liability  by  bills  of  lading  or  shipping  documents  do  not  apply  to  passen- 
ger tickets. 

4.  Same— Passenger  Tickets— Provisions  Relating  to  Baggage. 

A  provision  in  a  passenger  ticket  relating  to  a  limitation  of  the  car- 
rier's liability  for  loss  of  baggage,  plainly  printed  in  the  face  of  the 
ticket  above  the  signatures  of  the  ship's  agent  and  the  passenger,  is  a 
part  of  the  contract. 

fi.  Same— Limitation  of  Liability  for  Loss  of  Baggage — Validity. 

A  stipulation  in  a  passenger  ticket  for  second-cabin  passage  which 
limits  the  liability  of  the  carrier  for  loss  of  baggage  to  250  francs,  unless 
the  passenger  declares  the  value  of  his  baggage  in  excess  of  such  amount, 
pays  for  the  transportation  of  the  excess  in  proportion  to  its  value,  and 
takes  a  bill  of  lading  therefor.  Is  not  so  unreasonable  as  to  be  void  as 
against  public  policy. i 

6.  Same— Scope  of  Limitation. 

Such  a  provision,  though  in  terms  limiting  the  liability  of  the  "ship- 
owner or  agent"  only,  Inures  to  the  benefit  of  the  ship  itself,  when 
sought  to  be  held  by  proceedings  in  rem  solely  on  the  ground  that  the 
owner  did  oot  fully  perform  the  contract. 

Api)eal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

These  are  cross  appeals  from  a  decree  of  the  district  court  (88 
Fed.  331)  holding  the  libelants  entitled  to  recover  the  equivalent  of 
250  francs  apiece.    The  facts  sufficiently  appear  in  the  opinion. 

Roger  Foster,  for  libelants. 

H.  G.  Ward,  for  claimants. 

1  As  to  limitation  of  liability  by  carrier  for  passenger's  baggage,  see  note 
to  Clarlj  V.  Geer,  32  a  0.  A.  308. 
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Before  WALLACE,  LACOMBE,  and  SfflPMAN,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  On  December  2,  1897,  the  libelants, 
citizens  of  the  United  States,  and  residents  of  New  Jersey,  being  at 
the  time  in  Paris,  France,  purchased  of  an  agent  of  the  claimant,  a 
New  Jersey  corporation,  a  ticket  for  their  passage  from  Antwerp 
to  New  York  by  the  British  steamer  Kensington,  of  the  Red  Star  Line. 
They  proceeded  to  Antwerp,  where  on  December  10th  they  paid  the 
balance  of  the  purchase  money,  delivered  their  trunks  to  the  vessel, 
and  received  a  baggage  check  stating  that  said  trunks  were  shipped 
"subject  to  the  conditions  contained  in  the  company's  ticket  and  bill 
of  lading."  The  ticket,  which  is  dated  December  2,  1897,  begins 
with  a  recital  of  the  names  of  the  passengers,  and  numbers  of  state- 
rooms and  berths,  and  states  that  it  ^^is  good  for  second-cabin  passage 
of  the  persons  named  in  the  margin  *  *  *  by  the  British  steam- 
ship Kensington  from  Antwerp  on  the  11th  of  December,  ♦  •  ♦ 
unless  prevented  from  unforeseen  circumstances,  with  20  cubic  feet 
of  personal  baggage  for  each  adult  passenger  free  of  charge,  excess 
being  charged  for  at  the  rate  of  125  francs  per  cubic  foot."  Imme- 
diately succeeding  is  the  caption,  ''Notice  to  Passengers,"  and  these 
words,  'It  is  a  condition  upon  which  this  ticket  is  granted,  and  is 
mutually  agreed  for  the  consideration  aforesaid,  that"^—  Here,  as 
the  district  judge  finds,  follow  10  paragraphs  in  type  somewhat 
smaller  than  the  preceding  type,  but  perfectly  clear  and  legible, 
stating  numerous  conditions.  The  whole  concludes  with  the  clause: 
**A11  questions  arising  hereunder  are  to  be  settled  according  to  Bel- 
fjian  law,  with  reference  to  which  this  contract  is  made."  Then  fol- 
lows the  signature,  "John  Maeklin,  for  General  European  Agents." 
The  relevant  conditions  included  in  the  above-mentioned  10  para- 
graphs are  these: 

**(cj  The  shipowner  or  agent  are  not  under  any  circumstances  liable  for  loss, 
death,  injury,  or  delay  to  the  passenger  or  bis  baggage  arising  from  tbe  act  of 
iiod,  tbe  public  enemies,  fire,  robbers,  thieves  of  whatever  kind,  whether  on 
board  the  steamer  or  not,  perils  of  the  seas,  rivers,  or  navigation,  accidents  to  or 
of  machinery,  boilers,  or  steam,  colUsions,  strikes,  arrest  or  restraint  of  princes, 
oourts  of  law,  rulers,  or  i)eople,  or  from  any  act,  neglect,  or  default  of  the 
shipowner's  servants,  whether  on  board  the  steamer  or  not,  or  on  board  any 
other  vessel  belonging  to  tbe  shipowner.  •  ♦  ♦  The  shipowner  wiU  use  all 
reasonable  means  to  send  the  steamer  to  sea  In  a  seaworthy  state  and  weU 
found,  but  does  not  warrant  her  seaworthiness,  (d)  The  shipowner  or  agent 
shall  not  under  any  circumstances  be  liable  for  any  loss  or  delay  of  or  injury 
to  passengers'  baggage  carried  under  this  ticket  bey«nd  the  sum  of  250  francs, 
at  which  such  baggage  is  hereby  valued,  unless  a  biU  of  lading  or  receipt  be 
given  therefor,  and  freight  paid  in  advance  on  the  excess  value  at  the  rate  of 
one  per  cent.,  or  its  equivalent,  in  which  case  the  shipowner  shaU  only  be  re- 
sponsible according  to  the  terms  of  the  shipowner's  form  of  cargo  biU  of  lading 
in  use  from  the  port  of  departure." 

When  their  baggage  was  delivered  to  the  company  at  Antwerp 
on  December  10th,  no  statement  was  made  of  its  value,  and  no  freight 
was  paid  on  its  excess  over  250  francs.  The  trunks  were  stowed  in 
the  after  part  of  what  is  known  as  **No.  2  Upper  Steerage  Deck." 
Upon  the  arrival  of  the  steamer  in  New  York,  it  was  discovered  that 
the  libelants'  trunks,  and  baggage  of  other  passengers,  which,  with 
some  crates  of  china,  had  been  stowed  there,  had  been  broken  to 
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pieces,  and  the  contentB  of  the  trunks  destroyed  by  water,  dye,  and 
dirt.  • 

1.  The  first  conten.tion  of  the  claimant  upon  this  appeal  is  that 
the  district  judge  erred  in  holding  that  the  claimant  was  bound  to 
give  proof  of  good  stowage.  There  was  evidence  that  the  voyage 
was  one  of  exceptional  roughness;  that  on  December  20th  the  steamer 
labored  so  heavily  that  she  had  to  heave  to  for  14  or  15  hours,  which 
had  not  previously  occurred  in  the  master's  experience  of  23  years; 
that  she  is  a  steamer  of  over  8,000  tons  gross  register,  from  14  to 
15  knots  speed,  and  accustomed  to  make  the  trip  in  10  days,  but 
on  the  voyage  in  question  she  took  12  days;  that  the  clinometer 
indicated  that  she  rolled  from  38  to  45  deg.  either  side.  Upon  these 
facts  it  is  insisted  that  enough  appears  to  show  that  the  loss  oc- 
curred by  a  peril  of  the  sea,  and  that  in  this  stage  and  posture 
of  the  case  the  burden  was  upon  the  plaintiffs  to  establish  negligence 
of  some  kind  on  the  part  of  the  ship.  In  support  of  this  contention, 
counsel  cites  Clark  v.  Barnwell,  12  How.  272;  The  Victory,  168 
U.  S.  423, 18  Sup.  a.  149;  The  Neptune,  6  Blatchf.  193,  Fed.  Cas.  No. 
10,118.  There  was  evidence,  however,  given  by  one  of  libelants' 
witnesses,  who  was  present  when  the  hatch  was  removed,  that  he 
descended  inmiediately,  and  that,  although  he  examined  care- 
fully, he  could  find  no  indications  that  the  contents  of  No.  2  upper 
steerage  had  been  lashed  or  otherwise  secured  against  movement  in 
rough  weather.  It  is  true  that  at  the  time  of  his  examination  the 
contents  of  the  compartment  were  in  such  a  chaotic  state  that  the 
inferences  to  be  drawn  from  his  failure  to  discover  any  evidence  of 
lashing  down  are  not  particularly  strong;  but,  in  the  absence  of 
any  testimony  whatever  on  the  part  of  the  ship  as  to. how  such  con- 
tents were  stowed  and  secured  against  the  movements  incidental  to 
rough  weather  (the  compartment  was  not  filled),  the  evidence  is 
sufficient  to  support  the  libelants'  contention. 

2.  The  claimant  further  contends  that  it  should  have  the  benefit 
of  the  provision  in  the  contract  of  carriage  exempting  it  from  liability 
for  the  act,  neglect,  or  default  of  its  servants;  such  stipulation  being 
authorized  by  the  Belgian  law.    In  replv  it  is  sufficient  to  refer  to 

-Worsted  Mills  v.  Knott,  27  C.  C.  A.  326,  82  Fed.  471,  in  which  a 
majority  of  this  court  held  that  such  a  stipulation,  being  against  tho 
public  policy  of  this  country,  was  not  enforceable  by  its  courts.  We 
are  unanimous  in  the  opinion  that  it  cannot  be  enforced  where  both 
parties  to  the  contract  are  citizens  of  the  United  States,  and  the 
place  of  completion  of  the  contract  is  within  this  country.  We  con- 
cur also  in  the  conclusion  of  the  district  judge  that  the  provisions 
of  the  second  section  of  the  Harter  act  as  to  bills  of  lading  and  ship- 
ping documents  do  not  apply  to  passenger  tickets. 

3.  The  main  contention  of  the  libelants  is  that  the  stipulation  in 
the  ticket  against  liability  for  injury  to  baggage  in  excess  of  the 
stated  value  of  250  francs  is  void,  either  because  it  did  not  amount 
to  a  contract,  or  because  it  is  contrary  to  public  policy,  or  because 
the  sum  named  (250  francs)  is  unreasonably  small.  The  same  ques- 
tion was  discussed  by  this  court  in  The  Majestic,  9  C.  C.  A.  IGl, 
60  Fed.  624.    That  decision  was  reversed  by  the  supreme  court  (The 
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Majestic,  166  U.  S.  375,  17  Sup.  Ct.  597)  on  the  ground  that  the  con 
ditions  or  limitations  I'elied  upon  in  that  case  "^ere  not  included  in 
the  contract  proper,  in  terms  or  by  reference'*;  being  printed  on  the 
back  without  any  reference  in  the  contract  to  such  indorsement.  In 
the  case  at  bar,  however,  the  clause  relied  upon  is  plainly  included 
in  the  contract  itself,  above  the  signature  of  the  ship's  agent;  and 
the  reasoning  of  the  opinion  of  this  court  in  The  Majestic,  supra, 
applies.  However  unreasonable  would  be  a  "condition"  attempting 
to  relieve  the  carrier  entirely  from  liability  in  excess  of  some  nameti 
amount,  there  seems  to  be  no  impropriety  in  the  carrier's  requiring 
the  passenger  to  declare  the  value  of  his  baggage  in  excess  of  such 
named  amount,  to  take  regular  bill  of  lading  therefor,  and  to  pay 
for  its  transportation  in  proportion  to  its  value,  with  the  proviso 
that,  if  he  fails  so  to  do,  the  carrier  shall  not  be  liable.  As  to  the 
question  whether  the  sum  named  (250  francs)  is  too  small,  the  supreme 
court,  in  The  Majestic,  supra,  intimated  some  doubt  as  to  the  rea- 
sonableness of  £10  in  the  case  of  a  first-cabin  passenger's  baggage, 
but  rendered  no  decision  thereon.  In  view  of  the  circumstance  that 
the  condition  complained  of  contained  an  offer  to  carry  the  excess 
value  under  a  regular  bill  of  lading,  we  are  not  prepared,  in  the 
absence  of  authority,  to  hold  that  250  francs  is  an  unreasonable 
valuation  for  personal  baggage  of  a  second-cabin  passenger  not  thus 
carried. 

The  proposition  conteuded  for,  that  the  clau3e  in  question  provides 
only  for  the  relief  of  the  "shipowner  or  agent,"  and  does  not  inure 
to  the  benefit  of  the  ship  itself,  which  in  this  suit  is  called  upon  to 
respond  only  because,  as  is  alleged,  the  owner  did  not  fully  carry 
out  its  contract,  seems  to  be  without  merit.  The  decree  of  the  dis- 
trict court  is  affirmed,  but,  since  both  sides  appealed,  without  inter- 
est or  costs. 


(94  Fed.  897.) 

AT.ABAMA  IRON  &  RAILWAY  CO.  v.  AFRTIX  et  al. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  23,  1899.) 

No.  786. 

1.  Equity— JuursDrcTioN— National  Banks— Preferences. 

Equity  lias  jurisdiction  of  a  bill  by  a  receiver  of  a  national  bank  to  set 
aside  a  transfer  of  notes  made  by  the  bank  to  prefer  a  creditor. 

2.  Same — Pleading  and  Puook— Vari  wce. 

A  bill  by  the  receiver  of  a  bank  to  set  aside  a  preferential  transfer  of 
notos,  in  violation  of  Rev.  St.  §  5242,  is  not  sustained  by  proof  that  the 
notes  were  put  into  the  transferee's  hands  for  payment  by  him,  and  that 
instead  of  paying  them,  he  wrongfully  kept  them. 
8.  Same— Evidence— Res  Judicata. 

Where  an  order  dismissing  a  law  case  is  pleaded  In  bar  In  an  equity  suit 
and  no  proof  is  offered  except  the  order  itself,  defendant  cannot  show  the 
nature  of  the  law  case  by  affidavit  after  trial. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 
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In  April,  1893,  R.  W.  Austin,  as  receiver  of  the  First  National  Bank  of  Shef- 
field, Ala.,  filed  his  bill  of  complaint  in  the  United  States  circuit  court  for  the 
Northern  district  of  Alabama  against  the  Alabama  Iron  &  Railway  Company. 
He  alleged  that  he  was  duly  appointed  by  the  comptroller  of  the  currency  to  the 
office  of  receiver  of  said  bank:  that  on  the  11th  day  of  November,  1889,  the  First 
National  Bank  of  Sheflield  was  indebted  to  the  Sheffield  &  Birmingham  Coal, 
Iron  &  Railway  Company  in  the  sum  of  $10,000;  that  at  that  time  said  First 
National  Bank  was  largely  indebted,  and  that  the  amount  of  its  liabilities  ex- 
ceeded the  value  of  its  assets;  that  this  fact  was  known  to  the  president,  cash- 
ier, and  directors  of  the  bank,  and  it  was  known  and  apparent  to  said  officers 
that  said  First  National  Bank  would  presently  be  unable  to  meet  its  obliga- 
tions, and  that  it  would  soon  be  obliged  to  suspend  its  business;  that  in  contem- 
plation of  such  insolvency,  and  with  a  view  of  giving  preference  to  Jacob  G. 
Chamberlain,  receiver  of  the  Sheffield  &  Birmingham  Coal,  Iron  &  Railway 
Company,  over  its  other  creditors,  and  also  with  a  view  and  for  the  purpose  of 
preventing  the  application  of  its  assets  in  the  manner  prescribed  by  the  laws 
of  tho  T'nited  States,  said  First  National  Bank  did  on  the  11th  day  of  Novem- 
ber. 1889,  transfer,  assign,  and  deliver  to  said  receiver,  as  collateral  to  secure 
its  said  previous  debts,  certain  seven  notes  of  H.  B.  Tompkins,  aggreunting 
$8,506.27;  that  Chamberlain  was  appointed  by  said  court  receiver  of  saki  Slicf- 
fleld  &  Birmingham  Coal,  Iron  &  Railway  Company,  which  was  subsequently 
dissolved  and  reorganized  under  the  name  and  style  of  the  Alabama  Iron  «&  Rail- 
way Company;  that  said  notes  were  by  said  receiver.  Chamberlain,  delivered 
to  the  defendant  corporation,  the  Alabama  Iron  &  Railway  Company,  and  that 
said  notes  are  held  by  said  defendant  corporation,  and  were  received  by  it,  with 
full  notice  of  all  the  facts  above  stated;  that  the  defendant  corporation  also 
holds  and  owns  the  said  claim  against  the  said  bank;  that  the  defendant  corpo- 
ration now  holds  the  said  assets,  and  claims  the  right  to  apply  them  or  the 
proceeds  of  their  collection  to  the  said  debts  of  said  First  National  Bank  to  the 
defendant  corporation,  and  that,  if  the  defendant  corporation  is  allowed  to  da 
this,  it  will  be  an  illegal  preference  over  the  other  creditors  of  said  First 
National  Bank;  that  the  assets  of  said  bank  are  insufficient  to  pay  its  debts; 
that  the  said  transfer  to  the  defendant  corporation  was  fraudulent  and  void; 
and  that  the  said  assets  are  the  property  of  the  orator,  Richard  W.  Austin,  to 
be  administered  by  him  as  such  receiver.  The  bill  of  complaint  required  the 
defendant  corporation  to  answer,  but  without  oath,  the  following  interroga- 
tories: Whether  the  defendant  corporation,  on  the  11th  of  November,  1889. 
had  on  account  the  claim  against  the  First  National  Bank  of  Sheffield,  and,  if 
so,  the  amoimt  thereof;  whether  or  not  the  notes  were  transferred  to  the  de- 
fendant corporation,  and,  if  so,  when  and  on  what  consideration;  whether  or 
not  at  the  time  of  said  transfer  the  First  National  Bank  of  Sheffield  was  insol- 
vent; whether  or  not  at  the  time  of  said  transfer  it  was  In  contemplation  of 
Insolvency;  whether  or  not  any  of  said  notes  so  transferred  to  the  defendant 
corporation  have  been  collected,  and,  if  so,  what  sums  were  collected.  The 
bill  of  complaint  prayed  that  the  court  decree  the  transfer  of  said  notes  to  the 
defendant  corporation  to  be  null  and  void,  and  that  the  same  art?  still  the  prop- 
erty of  said  First  National  Bank;  that  the  defendant  corporation  be  required 
to  deliver  the  notes  to  the  complainant,  or  to  pay  him  the  proceeds  of  the  col- 
lection thereof;  that  the  complainant  have  a  decree  against  the  defendant  cor- 
poration for  the  said  assets;  and  that  the  complainant  recover  the  same,  to  be 
administered  and  applied  to  the  payment  of  the  claims  of  the  creditors  of  said 
First  National  Bank.  On  October  10,  1894,  the  defendant  corporation  filed  its 
ansAver.  It  admitted  that  on  the  11th  day  of  November,  1889,  the  said  First 
National  Bank  was  indebted  to  the  Sheffield  &  Birmingham  Coal,  Iron  &  Rail- 
way Company  in  a  large  amount  of  money.  It  admitted  that  said  bank  was  at 
that  tinoe  largely  indebted;  but  whether  its  liabilities  exceeded  the  value  of  its 
assets,  and  whether  this  fact  was  known  to  the  president  and  other  officers  of 
the  bank,  and  whether  it  was  known  and  apparent  to  the  officers  of  the  bank 
that  it  would  soon  be  obliged  to  suspend  its  bu.«!iness,  the  respondent  averred  that 
it  did  not  know,  and  asked  that  strict  proof  of  said  allegations  be  required. 
The  respondent  admitted  that  the  notes  were  delivered  to  Chamberlain,  as 
receiver,  but  denied  that  they  were  transferred  in  contemplation  of  insolvency, 
or  with  a  view  of  giving  a  preference  to  Chamberlain,  as  receiver.     The  re- 
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f^pondent  averred  that  it  was  informed  and  believed  that  the  notes  were  trans- 
ferred to  Cliamberlain  in  the  usual  course  of  business,  and  denied  that  they 
were  transferred  with  the  view  and  for  the  purpose  of  preventing  the  appU- 
<:ation  of  the  assets  of  the  bank  in  accordance  with  the  laws  of  the  United 
States.  The  respondent  further  answered  that  a  day  or  two  prior  to  the  11th 
day  of  November,  1889,  Chamberlain,  as  receiver,  made  a  deposit  with  said 
l)ank  of  a  large  amount  of  New  York  exchange,  which  was  to  be  collected  for 
him  by  the  bank,  and  was  to  be  delivered  to  him  when  collected;  that  the  cash- 
ier of  the  bank,  without  InstructionB  to  that  effect,  credited  the  accoimt  of 
Chamberlain  with  the  amount  of  such  deposit;  that  on  said  11th  day  of  Novem- 
ber, 1889,  Chamberlain,  learning  that  some  drafts  drawn  by  said  bank  on  its 
New  York  correspondent  had  been  protested,  went  to  the  cashier  of  said  Fint 
National  Bank,  and  telegraphed  to  its  president,  who  was  then  in  New  York, 
and  informed  both  of  them  that  he  would  stop  payment  of  said  drafts  if  the 
same  were  still  unpaid,  and,  if  his  said  drafts  were  paid,  he  would  demand  the 
proceeds  of  said  collections  and  the  payment  of  his  account;  that  the  cashier 
of  said  bank  informed  him,  when  he  was  about  to  withdraw  the  amount  to  his 
credit,  that  there  had  been  protests  made  of  one  of  its  papers,  but  that  the 
same  had  been  made  good,  and  that  the  bank  was  in  good  condition,  and,  said 
Chamberlain  insisting  on  drawing  out  the  amount  to  his  credit,  the  cashier 
informed  him  that  he  had  sufficient  funds  to  pay  his  deposit,  but  that  the  pay- 
ment of  such  a  large  amount  of  money  was  more  than  the  bank  had  expected, 
and  its  withdrawal  would  be  a  great  inconvenience,  and  would '  temporarily 
cripple  the  institution;  that  Chamberlain  insisted  on  withdrawing  the  balance 
and  stopping  the  payment  of  his  drafts,  unless  the  bank  would  secure  him 
against  loss;  whereupon  the  cashier  delivered  to  him  said  notes  as  coUatoml 
s&cucity  for  the  amount  of  his  account  The  respondent  denied  that  the  Shef- 
liel<l  &  Birmingham  Coal,  Iron  &  Uailway  Company  was  dissolved,  and  reor- 
ganized under  the  name  of  the  Alabama  Iron  &  Railway  Company,  but  that  the 
fact  is  that  the  property  of  the  former  corporation  was,  by  order  of  said  court 
sold  and  purchased  by  one  Napoleon  Hill,  trustee,  and,  while  it  is  true  that  a 
large  part  of  the  property  formerly  owned  by  said  Sheffield  &  Birmingham  Coal, 
Iron  &  Railway  Company  was  subscribed  to  and  became  the  property  of  the  re- 
spondent yet  the  respondent  denies  that  said  notes  were  delivered  to  it  by  Cham- 
berlain, as  receiver,  but  the  same  were  sold  and  delivered  by  the  officer  of  said 
coui  t  who  made  sale  thereof  under  its  decree  to  the  purchaser  thereof,  and  the 
uotes  came  in  the  possession  of  the  respondent  by  being  subscribed  to  its  capital 
stock  lor  valuable  consideration,  and  without  any  notice  to  it  of  tlie  facts  al- 
leged in  the  bill.  The  respondent  admits  that  it  holds  said  notes,  and  claluis 
the  right  to  apply  the  proceeds  of  their  collection  to  the  debt  of  said  First  Na- 
tional Bank,  but  it  denies  that  such  action  would  give  it  an  illegal  preference 
over  the  other  creditors  of  said  bank.  The  respondent  admits  that  the  assets 
of  the  bank  are  insufficient  to  pay  its  debts  in  full,  but  denies  that  the  trans- 
fers to  the  respondent  are  fraudulent  or  void,  or  that  the  notes  are  the  prop- 
erty of  the  complainant  as  receiver.  In  answer  to  the  interrogatories,  the 
respondent  said  that  it  did  not  at  any  time  have  an  account  or  claim  agahist 
the  First  National  Bank,  except  as  transferree  of  the  account  of  the  Sheffield 
&  Birmingham  Coal,  Iron  &  Railway  Company,  which,  on  the  llth  day  of  No- 
vember, 1889,  amounted  to dollars;  that  the  notes  were  transf^red  to  the 

respondent  on  the day  of ,  and  the  consideration  was :    that 

at  the  time  of  the  transfer  of  the  notes  to  the  respondent  the  bank  was  in- 
solvent, and  had  been  in  the  hands  of  complainant,  as  receiver,  for  a  consid- 
erable time;  that  none  of  the  notes  have  been  collected.  On  November  1, 
1895,  It  was  agreed  in  open  court  ''that  the  defendant  have  leave  to  amend  his 
answer  herein,  and  to  file  demurrers,  and  that  60  days*  notice  be  granted  for 
submission  of  proof,  and  that  decision  may  be  had  in  vacation  upon  argmnents 
or  briefs  to  be  submitted  within  90  days."  On  November  12,  1895.  the  defend- 
ant demurred,  averring  that  there  is  no  equity  in  the  bill;  that  it  appears  by  the 
allegations  of  the  bill  that  the  complainant  has  a  complete  and  adequate  rem- 
edy at  law;  that  it  appears  by  the  bill  that  the  notes  were  never  in  the  posses- 
sion of  said  liank  after  Richard  W.  Austin  was  appointed  receiver  thereof:  and 
that  the  defendant  derived  title  to  and  possession  of  said  notes  from  said  Cbam- 
l)erlain,  receiver  of  the  Sheffield  &  Birmingham  Coal,  Iron  &  Railway  Oom- 
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pany.  On  November  12,  1895,  the  defendant  also  filed  a  plea  In  bar,  averring 
that  before  the  filing  of  said  bill  said  complainant  had  filed  In  said  court,  ou 
the  common-law  side  thereof,  an  action  of  detinue  to  recover  from  the  defend- 
ant upon  precisely  the  same  cause  of  action  as  is  set  forth  in  said  bill  of  com- 
plaint; that  said  common-law  cause  was  by  complainant  voluntarily  dismissed 
out  of  the  said  court  on  the  14th  day  of  December,  1894;  and  that  the  dismissal 
of  said  common-law  cause  operated  as  a  common-law  retraxit  of  the  cause  of 
action  upon  which  It  was  founded.  The  replication  was  filed  on  November 
15,  1895.  On  April  14,  1898,  the  parties  agreed  that  the  cause  might  be  sub- 
mitted for  decree  in  vacation,  and  it  was  stipulated  that  the  defendant  might 
on  the  trial  of  the  cause  *  insist  upon  the  matter  of  defense  set  forth  in  the  de- 
murrer, plea  in  bar,  and  answer  without  waiving  any  of  the  rights  of  defense 
in  either  of  said  pleadings."  The  cause  came  on  to  be  heard  before  the  Judge, 
in. vacation,  by  consent  of  parties.  The  only  proofs  for  the  complainant  were 
the  depositions  of  one  T.  L.  Benham  and  of  Richard  W.  Austin,  the  complain- 
ant. Benham  testified  that  he  was  the  cashier  of  the  bank;  that  on  November 
11,  1889,  the  bank  held  among  its  assets  the  seven  notes  of  H.  B.  Tompkins; 
that  on  or  about  that  day  he  received  a  telegram  from  the  president  of  the 
bank,  who  was  then  in  New  York  City,  instructing  him  to  compute  the  interest 
on  the  notes,  and  to  take  them  to  Chamberlain,  and  get  a  check  for  them;  that 
he  complied  with  the  instructions  by  presenting  the  notes  to  Chamberlain  for 
payment;  that  Chamberlain  requested  him  to  hold  the  notes  a  few  days,  and 
that  he  would  let  the  witness  know  then  whether  he  would  pay  them;  that, 
after  waiting  a  few  days,  he  called  on  Chamberlain  a  second  time;  that  Cham- 
berlain requested  him  to  leave  the  notes  with  him,  saying  that  he  would  hold 
them  and  consult  certain  directors  of  his  company,  whom  he  was  expecting  to 
arrive  soon;  that  he  called  on  Chamberlain  a  third  time,  expecting  to  receive 
payment  of  the  notes;  that  Chamberlain  then  informed  him  that  said  directors 
had  instructed  him  to  retain  possession  of  the  notes,  and  to  hold  them  as  col- 
lateral security  against  the  amount  which  the  bank  owed  hhn  as  receiver;  that 
18  days  afterwards,  namely,  on  November  29,  1889,  the  bank  failed.  Chamber- 
lain retaining  possession  of  the  notes.  Richard  W.  Austin,  the  complainant, 
testified  that,  aside  from  the  notes  in  controversy,  the  assets  of  the  bank  will 
pay  about  25  per  cent.,  and  that,  if  the  notes  should  be  recovered  and  the 
amounts  clainud  upon  them,  tlie  assets  will  pay  about  30  per  cent.  This  was 
all  the  evidence  offered  for  the  complainant. 

The  defendant's  proof  consisted  only  of  an  order  of  dismissal  of  a  cause  by 
Bichard  W.  Austin,  as  receiver  of  said  bank,  against  the  Alabama  Coal,  Iron  & 
Railway  Company.  By  an  affidavit  of  H.  B.  Tompkins,  which  is  found  in  the 
record,  made  on  the  18th  of  November,  1898,  evidently  after  the  trial  of  this 
cause  below,  it  would  appear  that  all  the  original  papers  in  the  present  cause, 
as  also  in  the  common-law  action  referred  to  in  the  plea  in  bar,  were  lost  prior 
to  the  trial  below;  that  an  order  was  made  on  April  22,  1897,  to  ro-establish 
the  lost  papers;  that  the  papers  in  this  equity  cause  were  re-established,  but 
that  the  papers  in  the  common-law  cause  were  not.  The  final  decree  in  this 
cause  was  signed  on  August  15,  1898.  It  recites  that  the  cause  was  heard  and 
determined  **upon  the  bill,  demurrer,  answer,  plea,  depositions,  and  other  docu- 
ments on  file."  The  decree  adjudged  the  assignment  of  said  notes  to  be  fraud- 
ulent and  void,  and  the  same  was  set  aside.  The  decree  further  proceeded  to 
adjudge  "that  complainant  have  and  recover  of  the  defendant  the  sum  of 
$8,500.27  for  the  principal  of  the  seven  notes,  with  $4,593.37  as  interest  at  6  per 
cent,  per  annum,  ♦  ♦  ♦  making  in  the  aggregate  the  sum  of  $13,099.64; 
and,  if  the  sum  Is  not  paid  within  30  days,  execution  should  issue  on  complain- 
ant's demand,  provided,  however,  that  the  delivery  of  all  said  notes  to  the  clerk 
of  this  court  within  30  days  shall  be  accepted  in  full  satisfaction  of  this  decree." 
The  defendant  corporation  appealed,  assigning  for  error,  among  other  matters, 
with  much  particularity  and  detail,  that  the  demurrer  and  plea  in  bar  should 
hav-5  been  sustained,  and  that  there  is  no  evidence  to  sustain  the  decree;  also 
that  the  decree  is  not  in  accordance  with  the  prayer  of  the  bill.  In  the  brief 
on  behalf  of  appellant  It  is  said;  **The  scope  and  object  of  the  prayer  was  for 
the  recovery  of  the  seven  notes,  or  for  the  proceeds  of  the  same  if  they  had  been 
collected.  ♦  ♦  ♦  A  decree  for  a  specific  sum  of  money,  without  proof  of  the 
value  of  the  past-due  notes,  and  when  no  part  of  the  prayer  was  for  the  money 
value  of  the  notes,  unless  they  had  been  collected,  was  obviously  erroneous." 
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H.  B.  Tompkins  and  R.  C.  Alston,  for  appellant. 
M.  F.  Caldwell,  for  appellee. 

Before  PARDEE  and  McCORMICK,  Circuit  Judges,  and  PAR- 
LANCE, District  Judge. 

PARLANCE,  District  Judge,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  appellee  contends  that,  as  the  demurrer  and  the  plea  were 
filed  after  the  answer,  they  came  too  late,  and  should  not  be  no- 
ticed. But  it  is  clear  that  the  complainant  consented  that  the  de- 
murrer and  the  plea  might  be  filed  and  be  passed  upon,  and  -he 
cannot  now  be  heard  to  object  that  they  were  improperly  or  unsea- 
sonably filed.  The  trial  judge  evidently  was  of  opinion,  and  prop- 
erly so,  that  the  demurrer  and  the  plea  were  before  the  court  by 
consent  of  parties,  and  in  the  decree  he  passed  on  the  demurrer 
and  the  plea,  as  well  as  on  the  merits.  But  there  was  no  force  in 
the  demurrer.  The  bill  made  out  a  sufficient  case  to  authorize  a 
court  of  equity  to  take  jurisdiction.  As  to  the  plea,  whatever 
merit  it  may  have  had,  the  defendant  failed  to  oflEer  any  proof  in 
its  support,  and  it  was  therefore  proper  to  overrule  it.  The  order 
dismissing  the  law  case,  standing  alone,  did  not  substantiate  the 
plea.  The  attempts  to  show  by  an  affidavit  made  after  the  trial  of 
( iiis  cause  the  nature  of  the  law  action  which  was  dismissed  can- 
not, of  course,  avail  the  appellant.  On  the  merits,  we  are  of  opin- 
ion that  the  decree  of  the  lower  court  should  be  reversed,  for  the 
reason  that  the  complainant  failed  to  prove  his  case.  Three  dif- 
ferent theories  as  to  the  facts  and  circumstances  of  this  case  are 
presented:  The  bill  charges  substantially  that  the  notes  were 
transferred  by  the  bank  in  contemplation  of  bankruptcy  and  other- 
wise, in  violation  of  Rev.  St  U.  S.  §  5242,  for  a  pre-existing  debt  of 
the  bank.  The  answer  avers,  in  effect,  that  the  transfer  was  not 
to  secure  a  pre-existing  debt,  but  to  secure  the  collection  of  drafts 
by  the  bank.  The  proof  would  make  a  case  where  the  notes  were 
put  in  the  hands  of  the  receiver  of  the  Sheffield  &  Birmingham 
Coal,  Iron  &  Railway  Company  for  payment  by  him,  and  wh^e, 
instead  of  paying  the  notes,  he  kept  them  without  right  or  author- 
ity. Inspection  of  the  testimony  of  the  two  witnesses,  which  con- 
stitutes the  entire  evidence  for  the  complainant,  shows  that  he 
failed  to  prove  the  essentials  of  his  bill  of  complaint. 

In  Railroad  Co.  v.  Bradleys,  10  Wall.  299,  it  was  said: 

*lt  is  hardly  necessary  to  rep(jat  the  axioms  In  the  equity  law  of  procednre 
that  the  allegations  and  proofs  must  agree,  that  the  court  can  consider  only 
what  is  put  in  issue  by  the  pleadings,  that  averments  without  proofs  and  pcoo& 
without  averments  are  alike  unavailing,  and  that  the  decree  must  conform  to 
the  scope  and  object  of  the  prayer,  and  cannot  go  beyond  them." 

The  decree  appealed  from  is  reversed,  and  the  cause  is  remanded 
to  said  circuit  court,  with  instructions  to  dismiss  the  bill. 
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(94  Fed.  901.) 

RBINHABT  et  aL  v.  AUGUSTA  MIN.  &  INV.  CO.     MANHATTAN  TRUST 
CO.  V.  SAMB.    VAN  VOLKBNBURGH  et  al.  v.  PROUT  et  aL 

(Circuit  Coxut  of  Appeals,  Fifth  Circuit.    May  31,  1899.) 

No.  734. 

!•  CJorporations—Recbi VERS— Fund  Chargeable  with  Expenses. 

A  receiver  was  appointed  for  a  mining  cori>oratlon,  upon  a  bill  alleging 
insolyency  of  the  corporation,  and  Inability  to  earn  its  charges  and  oper- 
ating expenses.  By  consent,  he  was  to  operate  the  mines,  and  was  au- 
thorized to  borrow  money,  and  was  directed  to  pay  all  debts  for  labor  and 
supplies  incurred  by  the  corporation  within  the  six  months  preceding  his 
appointment;  payment  to  be  made  from  earnings  and  income,  or  from 
money  borrowed.  HeW,  that  the  expenses  of  the  receivership  and  the  debts 
for  labor  and  supplies  were  not  payable  alone  out  of  the  income  and  rev- 
enues of  the  corporation,  but  they  might  be  paid  out  of  the  corpus  of  the 
estate. 
1L  Same— Mortgages— Priority. 

The  receivership  was  afterwards  extended  to  a  suit  to  foreclose  a  mort- 
gage of  the  mining  property,  on  motion  of  the  trustee  of  the  mortgage; 
and  a  decree  was  passed,  without  objection,  ordering  a  sale,  and  giving  the 
debts  for  labor  and  supplies,  and  the  expenses  of  the  receivership,  priority 
over  the  mortgage.  A  decree  of  distribution  was  passed  in  accordance 
with  the  decree  of  foreclosure,  and  no  appeal  was  taken  therefrom,  except 
by  certain  of  the  mortgage  bondholders,  who  had  caused  the  receiver  to 
be  appointed.  Held,  that  the  mortgage  bonds  were  not  entitled  to  priority 
over  ^d  expenses  and  debts,  since  the  parties  had  agreed  otherwise. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

On  October  12,  1892,  Joseph  W.  Relnhart,  Phillip  Van  Volkenburgh,  and 
■others,  citizens  of  the  state  of  New  York,  filed  their  bill  in  equity  in  the  circuit 
court  of  the  United  States  for  the  Northern  district  of  Greorgla.  The  bill  was 
brought  for  the  complainants  named  in  the  bUl,  and  such  others  as  might  there- 
after be  Joined  as  complainants.  The  bill  averred  that  the  Augusta  Mining 
&  Investment  Company,  incorporated  under  the  laws  of  the  state  of  Virginia, 
owes  the  complainants  certain  promissory  notes,  due  on  demand,  for  money 
loaned  said  corporation  to  enable  it  to  carry  on  its  business  in  Polk  county,  Ga. ; 
that  payment  of  the  notes  had  been  refused,  the  corporation  alleging  as  a  rea- 
son for  the  refusal  lack  of  money  to  pay  the  notes,  or  any  part  of  them;  that,  In 
addition  to  said  notes,  said  corporation  was  largely  indebted  to  other  parties. 
Its  principal  Indebtedness  being  the  sum  of  $400,000  of  first  mortgage  bonds, 
the  majority  of  which  is  held  and  controlled  by  the  complainants;  that,  while 
said  bonds  were  not  yet  due,  complainants  believed  and  charged  that  there  was 
great  danger,  owing  to  the  character  and  condition  of  the  assets  of  the  corpo- 
ration, and  Its  inability  to  properly  operate  and  carry  on  its  business,  on  account 
of  financial  embarrassments,  that  It  would  not  be  able  to  pay  the  bonds  when 
they  became  due;  that  but  recently  before  the  filing  of  the  bill  the  corporation, 
being  in  need  of  funds  to  pay  its  current  expenses,  and  to  meet  Its  obligations, 
which  amounted  to  $75,000,  issued  debenture  bonds  for  $75,000,  the  principal 
creditors  of  the  corporation  agreeing  to  take  said  bonds  in  payment  of  their 
claims,  and  the  complainants  bold,  as  such  creditors,  a  majority  of  said  deben- 
ture bonds,  to  wit,  $40,000;  that  the  interest  due  on  said  debenture  bonds  was 
not  paid  by  the  corporation,  because  of  Its  Inability  to  pay  the  same;  that  the 
corporation  was  largely  Indebted  over  and  above  the  Items  of  Indebtedness 
above  set  out;  that  the  corporation  was  the  owner  of  large  quantities  of  ore 
lands  situated  in  the  states  of  Virginia,  Alabama,  and  Georgia;  that  said  ore 
lands  were  very  valuable,  If  the  same  could  be  fully  equipped  and  operated,  but 
that  the  defendant  corporation  was  operating  only  three  of  its  ore  plants,  and 
:had  equipped  another,  and  was  preparing  to  operate  the  same;   that,  while  it 
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was  true  tbat  the  above  property  was  valuable,  yet  that  its  value  was  less  than 
the  indebtedness  of  the  company,  and,  If  permitted  to  be  brought  to  a  forced 
sale  or  placed  upon  the  market,  it  would  be  greatly  sacrificed,  and  would  not 
realize  enough  to  pay  any  of  its  indebtedness;  that  not  only  was  this  true,  hot 
that  the  defendant  had  not  been  able  to  earn  its  fixed  charges  and  operating 
expenses,  but  said  charges  and  expenses  had  been  allowed  to  accumulate  imtil 
the  corporation  had  become  Insolvent,  and,  unless  its  property  and  assets  w«>pp 
taken  in  charge  by  a  court  of  equity,  the  complainants  and  other  creditors 
would  not  receive  payment  of  their  debts;  and  that,  even  under  the  best  man- 
agement, it  was  very  doubtful  if  the  corporation  could  meet  its  liabilltieB,  and 
especially  would  this  be  true  if  the  defendant  were  not  protected  from  vexatious 
litigation  and  attachments,  and  other  proceedings  which  were  then  threatened 
against  it,  the  effect  of  which  would  be  to  entirely  destroy  all  prospects  for  thp 
payment  of  the  complainants'  claim  then  due,  and  the  utter  ruin  of  the  only 
security  which  the  complainants  hold,  being  first  mortgage  bonds  and  debenture 
bonds.  The  complainants,  in  their  own  behalf,  and  in  behalf  of  such  otht^r 
creditors  as  might  become  parties  to  the  bill,  prayed  that  the  corporation  might 
be  brought  to  sale,  or  that  if  it  should  be  deemed  advisable,  on  account  of  the 
peculiar  nature  and  character  of  the  property,  and  on  account  of  the  fact  that 
some  of  the  debts  were  due  and  some  not  due,  that  no  sale  of  the  property 
should  be  had,  but  that  the  property  should  be  kept  together  and  operated  by  a 
receiver,  and  the  profits  of  such  business  should  be  applied  to  the  payment  of  the 
complainants*  debts  and  such  other  debts  as  might  be  due,  and  the  corpus  main- 
tained intact  for  the  payment  of  the  debts  not  due,  then  the  complainants  prayed 
that  the  court  might  decree  accordingly.  They  prayed  further  for  the  appoint- 
ment of  a  receiver  to  take  possession  of  the  property,  with  the  usual  powers  of 
receivers  in  such  cases,  with  the  power  to  manage  and  operate  all  of  the  ore 
banks  then  equipped  and  in  operation,  and  with  power  to  equip  and  operate 
more  If  it  should  be  deemed  advisable,  and  receive  all  the  earnings  and  income 
thereof  during  the  peudeucy  of  the  suit,  and  with  such  other  powers  as  should 
seem  to  the  court  right  and  proper. 

On  the  same  day  on  which  the  above  bill  of  complaint  was  filed,  to  wit,  on 
October  12,  1892,  Charles  W.  Haskins  was  appointed  temporary  receiver,  the 
defendant  corporation  consenting  to  the  appointment.  The  receiver  was  direct- 
ed by  the  order  appointing  him  to  take  possession  of  all  the  property  of  the  cor- 
poration, with  power  as  prayed  for  in  the  bill  of  complaint,  and  to  manage,  oper- 
ate, and  maintain  the  several  ore  banks,  with  authority  to  employ  officers,  em- 
ployes, and  workmen,  to  keep  the  property  equipped  and  in  operation,  and  to  col- 
lect all  rents  and  revenues  derived  from  the  property  over  and  above  all  expenses 
and  liabilities  authorized  by  the  order  of  appointment.  The  receiver  was  specially 
authorized  to  pay  all  necessary  and  current  expenses  In  the  operation  of  the  ore 
banks.  It  was  also  ordered  that  the  debts  for  ialxir  and  for  supplies  and  ma- 
terials done  or  furnished  since  July  1, 1892.  be  paid  by  the  receiver.  The  al>ove 
order  of  October  12,  1802,  was  made  on  the  motion  of  complainants.  On  Oc- 
tober 19,  1892,  the  receiver  reported  to  the  court  that  by  the  order  appointing 
him  he  was  authorized  to  pay  for  materials  and  supplies  furnished  to  tie  com- 
imny,  and  wages  for  labor,  since  July  1,  1892,  but  that  on  account  of  extraordi- 
nary work  done  by  the  company,  in  building  a  railroad  from  the  company's 
property  to  the  East  &  West  Railway,  he  had  not  sufficient  funds  in  hand  to  pay 
all  tliese  expeuses  covered  by  the  court's  order;  and  the  receiver  therefore  asked 
that  he  be  autliorized  and  empowered  to  borrow  not  more  than  $12,000,  or  such 
part  thereof  as  might  be  necessary,  upon  his  note  or  notes,  drawing  not  more 
than  8  per  cent  Interest,  and  the  notes  extending  for  a  period  not  exceeding 
12  months,--the  receiver  to  report  his  action  in  the  premises  to  the  court.  Upon 
This  application,  the  court,  on  October  19,  1892,  with  the  consent  of  the  com- 
plainants, made  an  order  authorizing  the  receiver  to  borrow  not  exceeding  112.- 
000,  imder  the  terms  and  for  the  purposes  set  forth  in  the  application.  On 
October  31,  1892,  on  the  motion  of  tlie  complainants  for  the  appointment  of  a 
permanent  receiver,  the  defendant  corporation  consenting,  the  court  appointed 
Charles  W.  Haskins  as  permanent  receiver.  Amongst  other  things,  the  order 
provided  that;  "It  is  further  ordered,  in  addition  to  the  powers  heretofore 
vested  in  said  receiver  by  the  orders  of  this  court,  that  he  is  hereby  authorised 
to  pay  out  of  such  fund,  as  such  receiver,  that  may  come  Into  his  hands,  from 
the  earnings  and  Income  of  the  property,  or  that  he  has  been  or  may  be  author- 
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ized  by  this  court  to  borrow  for  such  purposes,  all  the  debts  due  for  labor  and 
wages  and  for  materials  and  supplies  done  and  furnished  to  said  defendant 
corporation  for  six  months  prior  to  his  appointment  as'  receiver.  ♦  ♦  ♦  It  is 
further  ordered  that  all  matters  and  things  set  forth  in  the  order  appointing  said 
Haskins  temporary  receiver,  and  also  m  the  order  heretofore  granted  by  the 
court  authorizing  said  receiver  to  borrow  money  for  the  purposes  set  forth  in 
said  order,  be,  and  the  same  are  hereby,  ratified  and  reatfirmed,  and  made  a 
part  of  this  order,  in  so  far  as  they  are  appropriate  and  proper."  On  the  31st 
of  May,  1893,  the  Manhattan  Trust  Company  filed  its  bill  of  comiHalnt  in  the 
United  States  circuit  court  for  the  Northern  district  of  Georgia.  It  alleged  that 
it  was  the  trustee  of  a  mortgage  executed  by  the  Augusta  Mining  &  Invest- 
ment Company  to  secure  an  issue  of  .^396,000  of  first  mortgage  bonds;  that  the 
defendant  corporation  had  made  default  in  the  payment  of  interest  due  upon 
the  bonds;  that  by  reason  of  such  default  the  bonds  had  become  due,  under  the 
terms  of  the  mortgage;  and  that  the  complainant  was  entitled  to  a  foreclosure 
of  the  same.  The  bill  made  special  reference  to  the  bill  of  complaint  filed  on 
October  12,  1892,  by  Joseph  W.  Keinhart  and  others,  which  has  already  been 
stated.  Special  reference  was  also  made  to  the  appointment  of  llastcins  as 
receiver,  and  to  the  alwve-mentioned  orders  of  court  concerning  said  receiver. 
The  bill  alleged  that  the  earnings  of  the  Augusta  Mining  &  Investment  Com- 
pany for  the  past  year  had  been,  and  still  were,  greatly  inadequate  to  meet  and 
discharge  the  accruing  obligations  of  interest  upon  its  bonded  Indebtedness,  or 
the  payment  of  its  current  expenses,  charges,  and  Indebtedness.  The  bill  also 
averred  that  said  corporation  was  wholly  insolvent.  The  bill  prayed  for  the 
appointment  of  a  receiver  to  the  property  of  the  corporation,  and  for  the  fore- 
closure of  the  mortgage. 

On  May  31,  1893,  a  motion  for  the  appointment  of  a  receiver  on  the  bill  of 
complaint  of  the  Manhattan  Trust  Company,  or  to  extend  the  receivership  in 
the  cause  in  which  Keinhart  and  others  were  complainants,  came  on  to  be  heard 
l)efore  the  court;  and,  on  the  motion  of  counsel  for  the  Manhattan  Trust  Com- 
pany, Jt  was  ordered  that  the  receivership  of  the  property  of  the  Augusta  Mining 
&  Investment  Company,  theretofore  made,  by  the  appointment  of  Hasl^ins  as 
permanent  receiver,  be  extended  to  the  second  cause,  and  that  Haskins  be  ap- 
pointed and  continued  as  receiver  in  the  second  cause,  with  all  the  rights  and 
powers  as  such  receiver  in  the  second  cause  which  were  conferred  upon  l^ini 
under  the  said  decrees  of  the  court  entered  in  the  suit  by  Reinhart  and  others, 
of  date  October  12,  1892,  and  October  31,  1892,  respectively.  Subsequently, 
on  motion  of  the  attorneys  for  the  complainants  in  the  above  causes,  the  attor- 
neys for  the  defendant  consenting,  the  two  causes  were  consolidated,  and  it  was 
agreed  that  the  final  decree  be  taken  in  said  causes  as  consolidated.  On  Janu- 
ary 23,  1895,  the  decree  of  foreclosure  was  signed.  The  decree  fixed  the  amount 
which  the  defendant  corporation  should  pay  into  the  registry  of  the  court  to 
prevent  foreclosure,  and  classified  the  same  as  follows:  "First,  a  sufficient  sum 
of  money  to  cover  the  expenses  of  the  receivership,  including  obligations  and 
debts  incurred  by  the  receiver  under  the  order  and  direction  of  the  court,  and 
the  compensation  of  the  receiver  and  his  coimsel,  and  any  other  preferential 
claims  and  debts  that  may  be  allowed  by  the  court  to  parties  to  this  cause,  and 
the  court  costs;"  second,  the  expenses  of  complainants,  including  counsel  fees; 
third,  the  amount  of  the  mortgage  bonds.  In  case  these  amounts  were  not 
paid,  the  decree  provided  that  the  property  be  sold,  and  also  provided  for  the 
payment  of:  "First,  all  court  costs,  and  the  costs  of  the  master  commissioner 
In  making  the  sale  under  the  decree;  second,  the  payment  of  the  fees  of  the 
receiver  of  the  property,  knd  his  reasonable  attorney's  fees,  to  be  fixed  by  the 
court,  and  all  proper  obligations  incurred  by  him  under  the  authority  of  the 
court,  aa  the  same  shall  be  determined  and  allowed  by  the  court."  On  August 
2, 1897,  a  master  in  chancery  was  appointed  by  the  court  to  report,  among  other 
things,  upon  all  debts  and  claims  against  the  defendant  corporation  and  the 
receiver  which  were  alleged  to  be  prior  In  rank  to  the  bonds  secured  by  the 
mortgage  made  to  the  Manhattan  Trust  Company  as  trustee.  The  master 
found  and  reported  that  all  parties  holding  receiver's  certificates  for  indebted- 
ness due  by  the  Augusta  Mining  &  Investment  Company  prior  to  October  12, 
1892,  have  no  priority  over  the  mortgage  bonds,  but  that  all  the  debts  contracted 
by  the  receiver  since  his  appointment  are  entitled  to  a  preference  over  the 
mortgage  bonds.    Joseph  W.  Reinhart,  Phillip  Van  Volkenburgh,  and  others, 
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all  alleging  themselves  to  be  bondholders  of  the  Augusta  Mining  A  loYestment 
Company,  excepted  to  that  part  of  the  master's  report  which  gave  priority  over 
the  bonds  to  the  debts  Contracted  by  the  receiver  since  his  appointment-  The 
parties  whose  claims  were  postponed  to  the  bonds  by  the  master  excepted  to 
such  postponement  No  exceptions  were  taken  by  the  Manhattan  Trus*t  Com- 
pany. On  February  28, 1898,  the  court  made  a  decree  by  which  it  confirmed  the 
master's  report  as  to  the  debts  which  he  had  foimd  to  be  prior  to  the  mortgage 
bonds,  but  overruling  the  master  as  to  the  debts  which  he  had  found  to  be 
inferior  to  the  mortgage  bonds.  The  decree  recited  that:  *'The  exceptions  filed 
to  the  report  of  the  master  are  overruled,  except  as  hereinafter  specified;  and 
the  report  of  the  master,  except  as  so  specified,  is  hereby  confirmed,  and  made 
the  judgment  and  decree  of  the  court  It  appears  from  the  report  of  tlif  master 
that  certain  notes  were  made  by  the  receiver,  imder  orders  of  this  court  entered 
October  12, 1892,  and  October  19,  1892,  in  payment  of  debts  against  the  AugUitta 
Mining  &  Investment  Company  for  wages  of  employes  and  for  materials  and 
supplies  furnished  to  said  company  for  six  months  prior  to  the  appointment  of 
the  receiver,  which  notes  are  specifically  set  out  in  Schedule  No.  3  of  the  sup- 
plemental report  of  the  master.  The  master  found  in  his  report  that  these 
notes,  made  under  said  orders  of  this  court,  were  not  entitled  to  priority  of  pay- 
ment over  the  bonds  secured  by  the  mortgage  to  the  Manhattan  Trust  Com- 
pany: and  to  this  finding  of  the  master  each  one  of  the  parties  holding  said 
notes  set  out  in  Schedule  No.  3,  as  above  mentioned,  filed  exceptions.  It  Is  or- 
dered that  the  exceptions  so  filed  be,  and  the  same  are  hereby,  sustained  and 
allowed,  and  that  the  holders  of  said  notes  take  precedence,  as  receivers  ex- 
penses, in  the  fund  arising  from  the  sale  of  the  property  described  In  the  mort- 
gage to  the  said  Manhattan  Trust  Company.  It  is  further  ordered  and  decreed 
that  the  fund  arising  from  the  sale  of  the  property  be  distributed  according  lo 
the  priorities  set  out  and  fixed  in  the  original  decree  of  foreclosure." 

H.  E.  W.  Palmer,  for  appellants. 

Alex.  W.  Smith,  Alex.  C.  King,  Jack  J.  Spaulding,  and  T.  A,  Arnold, 
for  appellees. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  PAR- 
IxAXGE,  District  Judge. 

PARLANGE,  District  Judge  (after  stating  the  facts  as  above).  All 
the  claims  in  dispute  in  this  case  are  just  and  proper  in  themselves, 
the  only  contest  being  as  to  their  rank.  The  theory  upon  which  the 
appellants  have  proceeded,  both  in  the  lower  court  and  in  this  court, 
is  that  the  expenses  of  the  receivership,  and  the  debts  for  labor 
and  supplies  incurred  by  the  Augusta  Mining  &  Investment  Company 
during  the  six  months  which  preceded  the  appointment  of  the  re- 
ceiver under  the  Reinhart  bill,  should  be  paid  out  Of  the  income  and 
revenues  of  the  corporation,  and  not  out  of  the  corpus,  and  also  that 
the  mortgage  bonds  are  entitled  to  a  priority  over  all  such  expenses 
and  debts.  The  appellants  are  bondholders  of  the  corporation,  who 
have  undertaken  to  proceed  independently  of  the  trustee  of  their 
bonds,  and,  it  would  seem,  in  opposition  to  the  trustee's  views  of  the 
correctness  of  the  decree  appealed  from.  These  appellants  are,  in 
the  main,  the  same  parties  who  instituted  or  joined  in  the  Reinhart 
bill,  under  which  the  receivership  was  inaugurated.  The  bill  which 
they  filed  to  obtain  from  the  court  the  appointment  of  a  receiver 
ghows  that  the  corporation  was  insolvent,  and  that  it  was  even  un- 
able to  earn  its  charges  and  expenses.  If  we  are  to  believe  the  ap- 
pellants, they  asked  the  lower  court  to  do  an  apparently  impossible 
thing,  and  the  court  undertook  to  do  it.  The  appellants'  contention 
amounts  to  saying  that  the  court,  looking  solely  to  the  income  and 
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revenues  of  a  corporation  which  was  shown  to  be  insolvent,  and  even 
unable  to  meet  its  charges  and  expenses,  engaged  in  the  task  of  main- 
taining and  carrying  on  the  business  of  the  corporation,  and  of  pay- 
ing, not  only  its  running  expenses,  but  also  its  debts  for  labor  and 
supplies  incurred  during  the  six  months  which  preceded  the  appoint- 
ment of  the  receiver.  The  Reinhart  bill  even  prayed  that  the  re- 
ceiver be  empowered  to  equip  and  operate  other  ore  banks  than  those 
which  were  then  being  operated.  It  could  not  be  contended  seriously 
that,  if  the  orders  of  the  lower  court  had  borne  only  on  such  revenues 
as  might  be  expected  from  a  corporation  in  the  ruinous  condition  in 
which  the  Reinhart  bill  alleged  that  the  Augusta  Mining  &  Invest- 
ment Company  was,  any  one  could  have  been  found  to  lend  money 
to  the  receiver.  It  may  then  be  fairly  said  that  Reinhart  and  otheini* 
are  attempting  to  show  that  they  asked  the  court  to  undertake  the 
receivership  under  impossible  conditions.  There  were  no  limita- 
tions placed  upon  the  temporary  receiver  as  to  payment  out  of  rev- 
enues, in  the  order  authorizing  him  to  borrow  money.  This  order 
was  specially  consented  to  by  Reinhart  and  others.  They  then  ap- 
plied for  the  appointment  of  a  permanent  receiver,  and  upon  that 
application  the  temporary  receiver  was  appointed  as  permanent  re- 
ceiver, the  previous  order  authorizing  the  temporary  receiver  to 
borrow  money  was  affirmed,  and  the  permanent  receiver  was  directed 
to  pay  all  debts  for  labor  and  supplies  incurred  during  the  six  months 
preceding  his  appointment,  not  only  from  earnings  and  income,  but 
also  from  such  moneys  as  he  was  or  might  be  authorized  by  th<» 
court  to  borrow  for  the  purpose.  Subsequently  the  Manhattan  Trust 
Company,  trustee  of  the  mortgage,  caused  the  receivership  to  be 
extended  to  the  foreclosure  suit,  and  it  is  plain  that  the  trustee* 
adopted  all  prior  proceedings  and  orders.  The  decree  of  foreclosure 
again  made  it  evident  that  the  debts  and  expenses  paid  by  the 
receiver  were  to  outrank  the  mortgage.  The  appellants  did  not  com- 
plain of  the  decree;  and  it  should  be  specially  noticed  that  the  Man- 
hattan Trust  Company,  which,  as  trustee  of  the  mortgage,  represents 
the  appellants  as  well  as  all  other  bondholders,  has  never  com- 
plained of  the  action  of  the  lower  court  in  postponing  the  mortgage 
to  the  debts  and  expenses  paid  by  the  receiver.  The  trustee  did  not 
complain  of  the  foreclosure  decree,  nor  did  it  except  to  the  master's 
report,  nor  has  it  appealed  from  the  decree  of  February  28,  1808. 
It  is  not  even  intimated  that  the  trustee  has  been  derelict  in  its 
duty  to  protect  the  interest  of  the  bondholders.  It  is  plain  that  the 
trustee  has  acquiesced  in  the  correctness  of  the  decree  appeale<l 
from. 

Fosdick  V.  Schall,  99  U.  S.  235,  and  other  cases,  have  been  cited 
to  us  by  appellants*  counsel,  who  urge  that,  under  the  doctrine  of 
those  cases,  the  lower  court  had  no  power  to  postpone  the  mortgage 
to  the  debts  and  expenses  paid  by  the  receiver.  The  case  before  U8 
is  not  one  in  which  the  principles  of  the  cited  cases  come  into  play. 
The  present  case  is  simply  one  in  which  the  matters  complained  of 
have  been  consented  to  by  the  parties.  There  is  no  error  in  the  de- 
cree appealed  from,  and  it  is  therefore  affirmed. 
36  C.C.A.-35 
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(94  Fed.  90e.) 

UNITED  STATES  v.  CENTRAL  PAO.  R.  OO.  et  aL 

(Circuit  Court  of  Ai^peals,  Ninth  Circuit    May  2,  1890.) 

No.  481. 

Public  LiiKDS— Railroad  Qbant— Prb-bmption  Claims. 

A  pre-emption  settler  on  unsurreyed  public  lands,  who,  at  the  time  a  zai- 
road  grant  attached  by  the  definite  location  of  the  line  of  road,  had  in  mm 
way  indicated  the  boundaries  of  his  claim,  cannot,  by  thereafter  exteodiaf 
his  improvements  over  a  tract  which  he  had  not  at  that  time  claimed  or 
improved,  and  which  by  the  subsequent  survey  was  shown  to  be  wlthia 
a  section  granted  to  the  railroad  company,  acquire  any  claim  or  rights  there- 
to as  against  the  railroad  company. 

Appeal  from  the  Circuit  CJourt  of  the  United  States  for  the  North 
em  District  of  California. 
Marshall  B.  Woodworth  (H.  S.  Poote,  of  counsel),  Asst.  U.  S.  Attr. 
W.  Singer,  Jr.  (Wm.  P.  Herrin,  of  counsel),  for  appellees. 

Before  GILBERT  and  ROSS,  Qrcuit  Judges,  and  HAWLEY,  Dw 
trict  Judge. 

HAWLEY,  IMstrict  Judge.  This  suit  is  brought  to  cancel  a  pat- 
ent issued  to  the  defendant  the  Central  Pacific  Railroad  Company, 
as  the  successor  in  ownership  to  the  California  &  Oregon  Railn>ad 
'Company,  on  January  24,  1880,  to  the  E.  ^  of  N.  E.  i  of  section  33, 
township  22  N.,  range  4  E.,  M.  D.  M.,  on  the  ground  that  it  was 
issued  "through  mistake,  inadvertence,  and  error."  The  land  in  con 
troversy  is  within  the  land  grant  made  to  the  California  &  Oregon 
Railroad  Company  under  the  act  of  congress  of  July  25, 1866  (14  Stat. 
239).  This  act  granted  to  the  railroad  company  10  odd  sections  of 
land  on  each  side  of  the  railroad  line,  not  "granted,  sold,  reserved, 
occupied  by  homestead  setth^rs,  pre-empted,  or  otherwise  disposed  of." 
The  map  of  the  definite  location  of  the  road  was  filed  in  the  oflSee  of 
the  secretary  of  the  interior  September  13,  1867,  and  on  October  29. 
1867,  the  lands  lying  within  the  limits  of  the  grant  were  withdrawu 
from  sale  by  the  commissioner  of  the  general  land  office.  The  ques- 
tion presented  is  whether  one  Michael  Lannon  had  acquired  a  right 
of  pre-emption  to  the  land  prior  to  September  13,  1867,  when  the  line 
of  the  railroad  was  definitely  fixed  and  located. 

It  appears  from  the  testimony  that  in  1858  the  said  Michael  Lan- 
non, being  then  an  alien,  and  engaged  in  the  business  of  mining  near 
the  land  in  controversy,  settled  upon  the  W.  i  of  the  N.  W.  J  of  sec- 
tion 34,  township  22  N.,  of  range  4  E.  This  and  the  land  in  contro- 
versy were  adjoining  subdivisions  of  the  then  public,  unsurveyed  land, 
containing  80  acres  each.  The  land  was  surveyed  in  September  and 
October,  1878,  and  the  official  plat  of  this  survey  was  filed  in  the 
land  office  December  14,  1878.  Lannon  on  February  11,  1867,  quali- 
fied himself  to  make  a  pre-emption  claim  by  filing  his  intention  to 
become  a  citizen  of  the  United  States.  In  1869  Lannon  cleared  the 
land  in  controversy,  in  1870  he  cultivated  a  portion  of  the  land,  and 
in  1871  he  built  a  house  and  moved  upon  the  land.     Prior  to  that 
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time  he  lived  in  his  house  on  section  34,  upon  the  80  acres  of  land 
which  is  not  in  controversy  in  this  suit.  On  May  21,  1879,  Lannon 
filed  his  declaratory  statement  with  the  register  of  the  land  oflSce  at 
Marysville,  Cal.,  upon  the  80  acres  of  land  in  section  34;  and  on 
December  20,  1879,  he  filed  an  application  to  amend  his  pre-emption 
declaratory  statement  so  as  to  include  the  80  acres  in  controversy, 
which  was  allowed  by  the  acting  commissioner  of  the  land  office. 

We  are  of  opinion  that  Lannon  was  not,  at  the  date  the  railroad's 
grant  attached,  to  wit,  September  13,  1867,  entitled  to  pre-empt  the 
land  in  controversy.  He  was  not  a  pre-emption  settler  upon  the  land, 
within  the  provisions  of  section  2259,  Rev.  St.,  which  declare  that: 

"Every  person  ♦  ♦  ♦  who  has  made,  or  hereafter  makes,  a  settlement 
in  person  on  the  public  Ignds  subject  to  pre-«mption,  and  who  inhabits  and 
Improves  the  same,  and  who  has  erected  or  shall  erect  a  dwelling  thereon,  is 
authorized  to  enter  with  the  register  of  the  land  office  for  the  district  in  which 
such  land  lies,  by  legal  subdivisions,  any  number  of  acres  not  exceeding  one 
hundred  and  sixty,  or  a  quarter  section  of  land,  to  include  the  residence  of  such 
claimant." 

There  is  no  testimony  in  the  record  which  shows  that  prior  to 
September  13,  1867,  when  the  map  of  the  definite  location  of  the  rail- 
mad  was  filed,  the  said  Lannon  had  ever  entered  upon  the  land  in 
controversy,  or  claimed  or  intended  to  claim  the  same,  or  made  any 
improvements  thereon  of  any  kind,  or  exercised  any  act  of  dominion 
or  control  over  it  in  any  manner  whatsoever.  The  ground  floor, 
upon  which  the  entire  eupersti'ucture  of  appellant's  arj^ument  is 
built,  is  based  upon  the  proposition  "that  Lannon  intended  to  and 
did  claim  to  have  settled  upon,  cultivated,  and  improved  160  acres 
from  the  time  of  his  original  settlement  to  the  date  of  his  official 
survey  in  1878,"  and  that  the  land  in  controversy  was  embraced  in 
said  claim,  and  it  is  contended  that  these  facts  are  "established  by  the 
(evidence  beyond  contradiction."  The  testimony  upon  which  appel- 
lant chiefly  relies  is,  as  stated  by  counsel,  "best  described  in  Lannon^s 
own  simple  style."  In  his  direct  examination,  Lannon  testified  as 
follows: 

*'Q.  \Vhat  was  your  object  in  settling  here  and  building  a  house?  A.  My 
object  was  to  make  a  home,  if  I  lived  to  be  old.  Q.  Did  you  know  how  much 
land  you  were  entitled  to  as  a  pre-emptor  or  a  homesteader?  A.  I  did,  but 
I  never  had  any  way  to  file  on  it  until  the  government  suiTey  was  made. 
♦  ♦  ♦  Q.  You  did  know  how  much  you  was  entitled  to?  A.  Yes.  Q.  Did 
you  at  any  time  prior  to  May,  1871,  indicate  in  any  way—  How  much  land 
did  you  understand  you  were  entitled  to?  A.  I  understood  I  was  entitled  to 
160  acres  of  land,— of  government  land  from  the  government.  Q.  Did  you, 
prior  to  May,  18(»2,  in  any  way  and  in  what  manner,  indicate  what  particular 
160  acres  of  land  you  intended  to  make  your  home?  A.  Yes;  that  land  that 
suited  me,  that  was  suitable  for  a  man  to  take,  that  could  be  cultivated.  Q. 
The  question  is,  did  you  indicate  it,  and,  if  so,  by  what  means;  that  is,  did 
you  fence  it  round,  run  furrows  around  it.  or  stake  it,  or  blaze  it,  or  anything 
of  that  kind?  A.  No,  sir;  there  was  uotliing  in  that  part  of  the  country 
staked  out  or  blazed  out  by  any  settler  until  the  government  survey  was  made. 
Q.  Did  you  assert  ownership  or  claim  to  any  particular  160  acres?  A.  Yes. 
Q.  What  was  it?  A.  Just  this  same  land  now  that  I  live  on,— that  I  made  my 
improvenients  on.  That  is  the  same  land.  ♦  *  ♦  Q.  What  did  you  mean 
by  making  affidavit  that  you  moved  on  it  in  1858?  A.  There  was  no  odd 
sections  and  no  even  sections  there  then.  I  claimed  160  acres  of  government 
land  whenever  it  came  on  the  market.  When  the  north  and  south  line  was  run. 
it  cut  my  improvements  in  two,  Uke  that,  and  threw  all  my  buildings  and  or- 
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chard  and  vineyard  upon  thla  odd  section.  Q.  What  160  acres  of  land  dM  yon 
claim,  sir?  A.  I  could  not  say  what  160  acres  It  was.  There  was  no  sectiona. 
How  could  a  man  claim  any  40  or  80?    How  could  he  name  it?" 

It  will  be  noticed  that  this  testimony  is  in  many  respects  uncertain 
and  indefinite.  The  effect  of  his  testimony  is  made  more  specific 
upon  his  cross-examination,  as  follows: 

*'Q.  You  moTed  on  this  land  in  1870,  didn't  you,  Mr.  Lannon,— this  parttcnlar 
piece  of  land  in  controversy?  I  think  you  stated  that  you  cleared  it  in  18G9 
and  1870,  and  moved  on  and  built  your  house  in  1871.  A.  Bxactly;  moved  and 
got  a  crop  of  hay  in  June,  1871.  Q.  You  were  on  the  land  before  1869,  were  you 
not?  A.  I  was  not  living  on  it,  but  I  had  labor  done,-^eared  and  cropped. 
Q.  In  1869?  A.  In  1870.  Q.  Had  you  done  anything  on  this  land  before 
1809?  You  had  not  done  anything,  had  you,  on  the  land  before  1869?  A. 
Nothing  more  than  cutting  brush.  Q.  What  year  did  you  do  that  first?  A. 
In  1869  and  '70.  Q.  Then  in  1868  you  had  not  cut  any  brush  or  cleared  the 
land  at  all,  had  you?  A.  No,  sir.  ♦  •  ♦  Q.  When  was  it  that  you  first 
went  on  this  particular  piece  of  land?  In  what  year  was  it,— 1868,  18G9.  or 
1870?  A.  1871,-1870  and  1871.  ♦  ♦  ♦  Q.  You  have  repeatedly  stated  that 
you  did  not  settle  on  this  land  because  it  was  not  suneyed.  Now,  without  re- 
gard  to  the  survey,  without  describing  it  by  the  survey,  what  160  acres  did  yon 
claim  around  and  about  your  house  there,— the  cabin,— the  first  house  you  put 
up?  A.  The  portion  of  land  that  I  wanted  was  where  I  put  in  a  crop;  that 
could  be  cultivated;  all  cleared  and  cropped.  That  was  the  land  that  I  intended 
to  claim,  if  it  ever  came  on  the  market,  and  that  is  the  land  I  improved.  Q. 
You  intended  to;  but  did  you  claim,  or  did  you  simply  intend  to  claim,  it? 
A.  I  intended,  when  it  came  on  the  market,  that  I  would  cUUm  It  Q.  The 
question  is,  did  you  claim  it  from  the  time  you  settled  there,  or  did  you  simply 
intend  to  do  it?  A.  Yes.  Q.  Which?  Did  you  intend  to,  or  did  you,  claim 
it?  Did  you  claim  It  always?  Did  your  neighbors  know  what  particular  l''rt 
acres  you  claimed  there?  A.  They  did  not  know.  Q.  I  do  not  mean  by  de- 
scription, but  did  they  know  the  particular  tract  of  land  you  claimed,  without 
regard  to  the  description  of  it  by  survey?  A.  They  did  not.  Q.  Couldn't  yoa 
have  gone  and  pointed  out  the  lands  independent  of  any  survey?  A.  I  could 
not,  because  the  miners  were  scattered  back  ard  forth  in  these  ravines.  I 
have  always  claimed  160  acres.  Q.  What  160  acres?  A.  This  same  land  I 
made  my  improvements  on." 

If  Lannon  had  indicated  by  act  or  deed  his  intention  prior  to  Sep- 
tember 13,  1867,  to  claim  the  land  in  controversy  as  a  part  of  the 
land  he  had  located  npon  in  1858,  then  his  improvements  and  dwell- 
ing on  the  80  acres  where  he  first  resided  might  have  been  sufficient 
to  enable  him  to  maintain  his  claim  thereto,  unless  the  legal  qaestions 
discussed  by  counsel  would  deprive  him  of  that  right.  But  in  the 
absence  of  any  such  indication  until  after  September  13,  1867,  we 
think  the  facts  are  wholly  insufficient.  Lannon  gained  no  additional 
rights  by  his  entry,  settlement,  and  residence  upon  the  land  in  con- 
troversy after  September  13, 1867.  We  are  of  opinion  that  the  action 
of  the  circuit  court  in  refusing  to  cancel  the  patent  upon  this  ground 
was  correct. 

It  is  evident  from  the  testimony  quoted  that  Lannon  is  an  illiterate 
man,  and  it  is  argued  that  allowance  ought  to  be  made  upon  that 
ground  in  considering  his  testimony.  The  courts  have  always  been 
liberal  in  their  construction  in  favor  of  the  rights  of  settlers  upon  the 
public  land,  but  ignorance  of  the  law,  or  failure  to  comply  with  it, 
cannot  be  considered  in  the  acquisition  of  a  right  created  by  statute, 
where  the  statutory  requirements  have  not  been  complied  with.  As 
was  said  in  Maddox  v.  Burnham,  156  U.  S.  544,  547, 15  Sup.  Ct.  449: 


Digiti 


zed  by  Google 


HOWARD   INS.  CO.  V.  8ILVERBERG.  549 

"It  cannot  be  that  when  he  falls,  even  by  reason  of  his  poverty,  to  do  that 
which  the  law  prescribed  as  the  initiation  of  any  rights  In  the  land,  he  Is  never- 
theless entitled  to  the  same  protection  which  he  would  receive  had  he  complied 
with  the  statute.  Leniently  as  the  conduct  of  a  settler  Is  always  regarded  by 
the  courts,  It  cannot  be  that  such  leniency  will  tolerate  the  omission  by  him  of 
any  of  the  substantial  requirements  of  the  statute  in  respect  to  the  creation 
of  rights  in  the  public  lands." 

The  decree  of  the  circuit  court  is  affirmed. 


m  Fed.  921.) 

HOWARD  INS.  C50.  OF  NEW  YORK  v.  SILVERBBRG  et  bL 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  2,  1899.) 

No.  490. 

1.  Appeal  Bond— Place  of  Execution. 

An  undertaking  on  appeal  given  to  stay  proceedings  pending  the  appeal 
is  not  delivered,  so  as  to  become  effective,  until  filed,  and  hence,  though 
signed  In  another  state,  Is  "executed"  in  the  state  where  filed. 
2l  Limitation  of  Actions— Appeal  Undertaking — Effect  of  Further  Appeal. 
The  running  of  the  statute  against  an  action  on  an  appeal  undertaking 
given  on  appeal  to  the  general  term  of  the  superior  court  of  the  city  of 
New  York  is  not  affected  by  the  taking  of  a  further  appeal  from  the  Judg- 
ment of  the  general  term  to  the  court  of  appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

This  action  was  commenced  in  the  circuit  court  of  the  Northern  district  of 
California  to  recover  upon  an  undertaking  on  appeal  which  had  been  executed 
by  the  defendants  in  error  on  August  9,  1892,  in  a  case  then  pending  in  the 
superior  court  of  the  city  of  New  York,  in  which  the  Howard  Insurance  Com- 
pany of  New  York  was  the  plaintiff,  and  Julius  Jacobs  and  George  Easton  were 
the  defendants,  and  in  which  a  Judgment  had  been  rendered  for  the  plaintiff  in 
the  sum  of  $7,485.83.  A  condition  of  the  undertaking  on  appeal  was  that  the 
defendants  in  the  action  should  pay  all  costs  and  damages  which  might  be 
awarded  upon  the  appeal,  and  that,  if  the  judgment  appealed  from  should  be 
affirmed,  they  would  pay  the  amoimt  thereof.  The  appeal  was  taken  to  the 
general  term  of  the  superior  court  of  the  city  of  New  York.  On  January  15, 
1894,  the  appeUate  court  affirmed  the  judgment  26  N.  Y.  Supp.  1133.  On 
December  13,  1894,  Jacobs  and  Easton  appealed  from  the  judgment  of  affirm- 
ance to  the  court  of  appeals  of  the  state  of  New  York,  and  in  1896  the  latter 
court  affirmed  the  judgment  so  appealed  from.  45  N.  B.  1132.  On  December 
22,  1897,  the  present  action  was  brought  against  the  sureties  on  the  appeal 
bond. 

The  circumstances  under  which  the  undertaking  was  executed,  as  they  are 
set  forth  in  the  complaint,  are  as  follows:  Jacobs  and  Easton,  the  defendants 
in  the  action  in  the  superior  court,  desiring  to  appeal  from  the  judgment  of  that 
court,  requested  the  plaintiff  in  the  action  to  accept  a  bond  on  appeal,  to  be 
signed  by  Silverberg  and  Pease,  who  were  residents  of  California,  as  sureties. 
The  plaintiff  acceded  to  the  request,  an  undertaking  was  signed  by  Silverberg 
and  Pease  in  San  Francisco  on  August  9,  1892,  and  on  the  following  day  both 
sureties  verified  the  undertaking  before  a  commissioner  for  New  York  In  San 
Francisco,  before  whom,  on  the  same  day,  they  also  acknowledged  the  instru- 
ment. On  September  10,  1892,  the  undertaking  was  filed  in  the  superior  court 
of  the  city  of  New  York,  together  with  a  written  stipulation  between  the  par- 
ties to  the  action  to  the  effect  that  the  plaintiff  would  not  except  to  the  sureties 
on  said  undertaking,  and  that  such  undertaking  might  be  filed,  and  that  no 
exception  should  be  taken  to  its  form,  or  to  the  time  of  its  filing,  or  to  the 
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justification  of  its  sureties,  and  that  such  undertaldng  should  operate  as  a  stay 
of  proceedings.  The  parties  were  permitted  to  enter  into  such  a  stipulation 
under  section  1305  of  the  Ck)de  of  Civil  Procedure  of  New  York.  A  demurrer 
was  interposed  to  the  complaint,  on  the  ground  that  the  cause  of  action  was 
barred  by  subdivision  1  of  section  339  of  the  CJode  of  Civil  Procedure  of  Cali- 
fornia, which  provides  that  an  action  on  a  contract,  obligation,  or  liabihtr 
founded  on  an  instrument  of  writing  out  of  the  state  must  be  conunen<¥d 
within  two  years  after  the  cause  of  action  has  accrued.  The  circuit  court  sus- 
tained the  demuiTer,  and  a  judgment  was  entered  dismissing  the  actloD.  S^ 
Fed.  168.     This  ruling  is  assigned  as  error. 

Abraham  C.  Freeman,  for  plaintiff  in  error. 

Edmund  Tauszky,  Lester  H.  Jacobs,  and  W.  E.  F.  Deal,  for  de- 
fendants in  error. 

Before  GILBERT  and  BOSS,  Circuit  Judges,  and  HAWLEY,  Dis 
triet  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  facts  as  above,  de- 
livered the  opinion  of  the  court 

The  controlling  question  presented  in  this  case  is  whether  the 
undertaking  on  appeal  was  executed  without  the  state  of  Cali- 
fornia. No  instrument  is  executed  until  it  is  delivered.  To  con- 
stitute a  delivery,  the  obligor  must  do  some  act  which  places  the 
instrument  beyond  his  control  and  beyond  his  power  of  revoca- 
tion. Duer  V.  James,  42  Md.  492;  Fisher  v.  Hall,  41  N.  Y.  416; 
Younge  v.  Guilbeau,  3  Wall.  636.  The  delivery  need  not  always 
be  made  to  the  obligee  personally.  It  may  be  made  to  a  third  per- 
son in  his  behalf.  Hatch  v.  Bates,  54  Me.  136;  Cooper  v.  Jackson, 
4  Wis.  538;  Sneathen  v.  Sneathen,  104  Mo.  201,  16  S.  W.  497.  A 
bond  on  appeal  is  not  delivered  to  the  opposite  party  to  the  suit 
It  is  delivered  to  the  clerk  of  the  court,  who  files  it  and  holds  it 
on  behalf  of  the  obligee  for  whose  benefit  it  is  given.  Section 
1307,  Civ.  Code  N.  Y.,  provides  that  an  undertaking  "must  be  filed 
with  the  clerk  with  whom  the  judgment  or  order  appealed  from  is 
entered."  There  can  be  no  doubt  that,  as  a  general  rule,  the  filing 
of  an  undertaking  on  appeal  is  its  delivery.  The  proposition  that 
the  place  of  the  delivery  of  such  an  instrument  will,  in  the  absence 
of  an  agreement  to  the  contrary,  be  deemed  to  be  the  place  of  its 
execution,  irrespective  of  the  place  where  it  was  signed,  and  that 
a  contract  is  made  in  that  state  in  which  it  first  takes  effect  as  a 
binding  obligation,  is  fully  sustained  by  the  authorities.  In  Bell  v. 
Packard,  69  Me.  105,  it  was  held  that  a  promissory  note  written  in 
Maine,  but  signed  in  Massachusetts,  by  citizens  living  there,  and 
then  returned  by  mail  to  the  payee,  living  in  Maine,  is  a  note 
made  in  Maine,  and  to  be  construed  by  the  laws  thereof.  The 
court  said:  "For,  although  it  was  signed  in  Cambridge,  it  was 
delivered  to  the  payee  in  Skowhegan,  and  it  was  not  a  completed 
contract  until  delivered."  In  Lawrence  v.  Bassett,  5  Allen,  140, 
the  defendant  had  put  his  name  on  the  back  of  a  note  in  another 
state  while  it  was  in  the  hands  of  the  original  maker,  and  before 
it  was  delivered  to  the  payee.  It  was  subsequently  passed  to  the 
payee  in  Massachusetts  for  a  valuable  consideration.  The  court 
held  that  it  then  for  the  first  time  became  a  valid  promise  to  pay 
the  money,  and  said:    "Until  such  delivery,  it  was  not  a  binding 
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and  operative  contract,  upon  which  the  defendant  could  have  been 
held  as  a  party  to  the  note.  It  was  therefore  the  delivery  to  the 
plaintiff  which  completed  and  consummated  the  contract."  In 
MilUken  v.  Pratt,  125  Mass.  374,  the  court  held  that  a  contract  of 
guaranty  signed  in  Massachusetts,  and  sent  by  mail  to  another 
state,  and  assented  to  and  acted  on  there,  for  the  price  of  goods 
sold  there,  is  made  in  that  state.  The  court  said:  "If  the  contract 
is  completed  in  another  state,  it  makes  no  difference  in  principle 
whether  the  citizen  of  this  state  goes  in  person,  or  sends  an  agent, 
or  writes  a  letter,  across  the  boundary  line  between  the  two  states.'' 
In  Forst  v.  Leonard  (Ala.)  22  South.  481,  it  was  held  that,  although 
a  bond  may  be  signed  at  one  time,  its  execution  does  not  ojBCur 
until  its  delivery.  Said  the  court:  "The  bond  ♦  *  *  speaks 
from  the  time  of  delivery, — from  its  execution,-  and  not  from  its 
signing."  So,  in  Tilden  v.  Blair,  21  Wall.  241,  it  was  said:  "It 
has  been  settled  that  the  liability  of  an  acceptor  does  not  arise 
from  merely  writing  his  name  on  a  bill,  but  that  it  commences  with 
the  subsequent  delivery.''  In  State  v.  Young,  23  Minn.  551,  the 
court  said:  "It  is  almost  an  elementary  principle,  laid  down  in  all 
the  books,  that  a  bond  is  not  'executed'  until  it  is  delivered,  for 
delivery  is  of  the  essence  of  a  deed." 

But  it  is  urged  that  the  undertaking  in  the  present  case  must 
be  held  to  have  been  executed  in  the  state  of  California,  for  the 
reason  that  there  the  final  assent  thereto  was  given.  It  is  said 
that  the  plaintiff  in  the  action  had  agreed  to  accept  the  defend- 
ants in  error  as  sureties;  that  thereafter  no  further  act  was  re- 
quired than  that  they  should  attach  their  signatures  to  the  un- 
dertaking; and  that  when  they  signed  the  same,  and  parted  with 
its  possession,  the  transactipn  was  complete.  We  are  unable  to 
assent  to  this  view  of  the  facts  or  of  the  law  applicable  to  them. 
Up  to  the  date  of  the  filing  of  the  undertaking,  there  was  no  bind- 
ing agreement  of  any  kind  between  the  parties.  There  had  been 
a  request  on  the  part  of  the  defendants  in  the  action  that  the 
plaintiff  accept  sureties  residing  in  California,  and  the  request  had 
been  assented  to.  But  there  was  no  stipulation  in  writing,  and 
there  was  nothing  to  hold  either  party  to  the  agreement.  It  was 
nudum  pactum.  The  first  and  only  agreement  that  had  binding 
force  was  the  stipulation  that  was  enter-ed  into  when  the  bond 
was  filed  in  the  state  of  New  York.  The  plaintiff  in  the  action  had 
not  bound  itself  to  accept  as  an  undertaking  on  appeal  any  in- 
strument that  might  come. from  California  bearing  the  signatures 
of  the  sureties  named.  The  final  act  was  not  the  signing  of  such 
an  instrument  by  the  sureties,  but  its  acceptance  by  the  opposite 
party  and  its  delivery.  This  is  evidenced  by  the  stipulation  which 
accompanied  it  when  it  was  filed.  Up  to  that  time  the  sureties 
on  the  bond  had  the  right  to  recall  the  instrument.  They  could 
have  revoked  it  at  any  time  before  it  left  the  possession  of  the  de- 
fendants in  the  action.  There  was  no  consideration  for  their  lia- 
bility as  sureties  before  the  bond  was  actually  used  on  the  ap- 
peal. The  stipulation  by  which  it  was  accepted  was  made  between 
the  parties  to  an  action  pending  in  the  state  of  New  York,  and 
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with  reference  to  an  appeal  to  a  court  of  that  state,  and  with  ref- 
erence to  an  undertaking  which  had  been  signed,  verified,  and  ac- 
knowledged, but  not  yet  delivered.  The  complaint,  after  referring 
to  the  execution  of  the  stipulation,  contains  this  averment:  ^hat 
thereafter,  on  the  same  day,  the  said  undertaking  on  appeal  was 
filed  by  the  said  Jacobs  and  Easton  in  the  office  of  the  clerk  of 
said  superior  court  last  named,  and  a  copy  thereof  served  upon 
this  plaintiff,  and  the  appeal  of  said  Jacobs  and  Easton  from  the 
said  judgment  was  then  perfected,  and  a  stay  of  the  execution 
thereof  effected."  The  only  inference  to  be  drawn  from  the  facts 
as  they  .are  stated  in  the  complaint  is  that  when  the  stipulation 
was,  entered  into  the  undertaking  was  in  the  possession  of  the  de- 
fendants in  the  action  in  the  state  of  New  York,  and  that  then 
they  parted  with  tts  possession  and  delivered  it  to  the  clerk.  We 
find  nothing  in  the  allegations  of  the  complaint,  construed,  as  they 
must  be,. in  the  light  of  the  statutes  of  New  York,  so  far  as  the  lat- 
ter are  applicable,  to  indicate  that  it  was  the  purpose  of  the  par- 
ties to  the  action  to  regard  the  bond  as  an  instrument  executed 
in  the  state  of  California,  or  to  dispense  with  any  of  the  require- 
ments of  the  law  of  New  York  with  reference  to  bonds  on  appeal. 
i^xcept  in  the  one  specified  particular,  that  the  sureties  on  appeal 
might  be  residents  of  the  state  of  California, 

The  case  of  Alcalda  v.  Morales,  3  Nev.  132,  cited  by  the  plaintiif 
in  error,  is  not  authority  for  its  contention.  In  that  case  one  of 
two  partners  doing  business  in  Nevada  went  to  Sacramento,  Cal., 
to  borrow  money  for  the  firm.  He  negotiated  a  loan,  signed  a 
promissory  note  in  Sacramento,  and  obtained  the  money  upon  it 
The  note  was  then  sent  to  the  other  partner,  who  executed  it  in 
Nevada,  and  returned  it  to  the  plaintiff,  in  Sacramento.  It  was 
held  that  the  note  was  executed  in  Nevada.  It  was  so  held  for 
the  reason  that  the  form  of  the  paper  had  been  agreed  upon  in  Cali- 
fornia, and  there  accepted,  and  there  the  money  had  been  obtained 
thereon,  and  nothing  remained  to  be  done  except  to  obtain  the  sig- 
nature of  the  other  partner,  and  that  when  his  signature  was  ap- 
pended, and  the  note  left  his  possession  on  its  way  to  the  plain- 
titr,  the  transaction  was  closed.  The  vital  points  which  distin- 
guish that  case  from  the  case  at  bar  have  already  been  suggested. 
When  the  defendants  in  error  signed  the  bond  in  California,  the 
transaction  was  not  closed.  Their  signature  was  but  the  first 
step.  The  undertaking  had  not  been  accepted.  No  stipulation 
had  been  made,  as  provided  by  statute^  assenting  to  the  undertak- 
ing or  waiving  the  nonresidence  of  the  sureties.  There  is  nothing 
in  the  complaint  to  show  that  the  plaintiff  in  the  action  had  seen 
the  instrument  or  knew  its  terms,  or,  indeed,  to  show  that  it  was 
not  drawn  in  California  at  the  time  when  it  was  signed  there. 
The  plaintiff  was  under  no  obligation  to  accept  the  bond,  nor  to  ac- 
cept the  defendants  in  error  as  sureties.  It  had  parted  with  none 
of  its  rights.  Execution  upon  its  judgment  had  not  been  stayed. 
Payment  of  the  judgment  could  have  been  enforced  by  process  at 
any  time  before  the  undertaking  and  the  stipulation  were  filed. 
How,  then,  can  it  be  said  that  when  the  sureties  signed  the  under- 
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taking,  and  parted  with  its  possession,  the  last  act  had  been  done 
and  the  transaction  was  closed? 

It  is  contended  that  no  action  could  be  maintained  on  the  under- 
taking until  the  final  decision  of  the  case  by  the  court  of  appeals, 
and  that  the  statute  of  limitations  began  to  run  only  from  the  date 
of  such  final  decision.  The  complaint  expressly  states  that  on  the 
appeal  from  the  decision  of  the  general  term  of  the  superior  court 
to  the  court  of  appeals  there  was  no  undertaking  to  stay  the  exe- 
cution. Section  1309  of  the  New  York  Code  of  Civil  Procedure 
provides  that  where  security  is  given  on  appeal  to  the  court  of  ap- 
peals to  stay  the  execution  of  the  judgment  appealed  from  "^'an  ac- 
tion shall  not  be  maintained  upon  the  undertaking  given  upon  the 
preceding  appeal  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals."  By  implication,  the  statute  permits  such 
an  action,  in  the  absence  of  an  undertaking  to  stay  the  execution, 
and  it  accords  with  the  practice  prior  to  the  adoption  of  that  pro- 
vision of  the  Code.  Burrall  v.  Vanderbilt,  6  Abb.  Prac.  70;  Heeb- 
ner  v.  Townsend,  8  Abb.  Prac.  234.  The  undertaking  in  this  case 
was  to  secure  the  payment  of  the  judgment  that  might  be  rendered 
in  the  court  to  which  the  appeal  was  then  to  be  taken.  It  contem- 
plated no  second  appeal.  The  conditions  on  which  the  sureties' 
liability  was  to  attach  were  met  when,  on  January  15,  1894,  the 
general  term  of  the  superior  court  rendered  its  decision.  On  that 
date  the  cause  of  action  against  the  sureties  on  the  undertaking 
accrued  and  the  statute  began  to  run.  The  second  appeal,  taken 
11  months  later,  could  not  operate  to  toll  the  statute. 

On  the  argument  of  the  cause  in  this  court,  the  point  is  made 
that  subdivision  1  of  section  339  of  the  California  Code  of  Civil 
Procedure  is  opposed  to  the  provisions  of  the  constitution  of  the 
United  States,  and  is  therefore  void.  We  do  not  need  to  enter 
into  a  discussion  of  this  proposition.  The  point  was  not  made  in 
the  assignments  of  error,  and  is  not  properly  before  the  court.  If 
it  were,  we  should  be  compelled  to  dismiss  the  appeal.  Hamilton 
V.  Brown,  3  C.  C.  A.  639,  53  Fed.  753;  Hastings  v.  Ames,  15  C.  C. 
A.  628,  68  Fed.  726;  Pauley  Jail  Bldg.  &  Mfg.  Co.  v.  Crawford  Co., 
28  C.  C.  A.  579,  84  Fed.  942;  Wrightman  v,  Boone  Co.,  31  G.  C.  A. 
570.  88  Fed.  435. 

The  judgment  will  be  affirmed. 


(94  Fed.  925.) 

BOWEN  V.  NEEDLES  NAT.  BANK  et  al. 

(Circuit  Court  of  Appeals,  Niuth  Circuit.     May  15,  1899.) 

No.  499. 

National  Banks— Powers— Contract  of  Guaranty. 

A  national  bank  has  no  power  to  lend  Its  credit  to  any  person  or  cor- 
poration, or  to  become  guarantor  of  the  obligations  of  another,  except  in  the 
case  of  the  transfer  of  promissory  notes  discounted,  which  Is  in  the  ordinary 
course  of  banking. 
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3.  Corporations— Contracts  Ultra  Vires— Estoppbu 

A  contract  entered  into  by  a  corporation,  which  is  ultra  vires  of  Its  char- 
ter, cannot  be  ratified  or  become  binding  on  the  ground  of  estoppel,  and  the 
only  groimd*  on  -yv'hich  the  corporation  can  become  liable  to  the  payment  of 
money  on  accoimt  of  such  a  contract,  which  has  been  performed  by  the 
other  party,  is  that  it  has  received  a  benefit  or  advantage  thereby  which  it 
cannot  Justly  retain. 

^  National  Banks— Contract  Ultra  Vires— Agrrbuskt  to  Pat  CftRCKS. 
A  national  bank  advised  plaintiff  that  it  would  pay  all  checks  of  a  third 
person,  although  such  person  had  no  funds  on  deposit,  as  was  known  to 
both  plaintiff  and  the  bank.  In  reliance  on  such  promise,  plaintiff  cashed 
ched^s  of  such  person,  and  transmitted  them  to  the  bank  for  payment. 
The  bank  issued  and  sent  to  plaintiff  its  drafts  on  a  correspondent  for 
the  amount  of  the  checks,  which  drafts  were  refused  payment  Hdd,  that 
the  contract  was  one  purely  of  guaranty,  and  was  ultra  vires  on  the  part 
of  the  bank,  and  the  transaction  gave  plaintiff  no  right  of  action  against  It 
on  the  drafts. 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  CJourt  of  the  United  States  for  the  Southern 
District  of  California. 

Abner  T.  Bowen  sued  the  Needles  National  Bank  upon  four  causes  of  action, 
the  first,  second,  and  third  of  which  were  upon  bills  of  exchange  for  ^775, 
$8,300,  and  $o,364,  which  it  was  alleged  in  the  complaint  were  drawn  by  the 
defendant  at  its  place  of  business  in  the  state  of  California  upon  the  Chase 
National  Bank,  of  New  York,  and  payable  to  the  order  of  the  plaintiff  nnd^ 
the  name  of  A.  T.  Bowen  &  Co.,  which  bills  of  exchange  had  been  dishonored 
by  the  drawee;  and  for  a  fourth  cause  of  action  the  plaintiff  alleged  further 
that  the  defendant  was  indebted  to  him  upon  a  check  for  $3,500,  drawn  by  Isaac 
E.  Blake  upon  the  defendant  bank,  and  payable  to  the  order  of  the  plaintiff. 
Upon  the  issues  created  by  the  answer  the  cause  was  tried  before  the  court 
without  a  Jury,  and  the  court  found  for  the  defendant.  87  Fed.  430.  No  bill 
of  exceptions  is  presented  in  the  record,  but  It  is  contended  by  the  plaintiff 
in  error  that  upon  the  findings  of  fact  made  by  the  court  the  Judgment  should 
have  been  for  the  plaintiff.    The  findings  are,  in  substance,  as  follows: 

(1)  That  the  defendant  executed  and  delivered  to  the  plaintiff  the  instm- 
ments  called  "bills  of  exchange*'  in  the  first  second,  and  third  causes  of  action 
for  the  several  amounts  following,  to  wit,  September  10,  18d4,  $8,775;  Septem- 
ber 12,  18^,  $8,300;  September  18,  1894,  $5,364;  and  that  said  biUs  of  exaiange 
were  drawn  upon  the  Chase  National  Bank,  of  New  York. 

(2)  That  neither  at  the  time  of  the  drawing  of  said  drafts  nor  at  the  time  of 
their  receipt  by  the  plaintiff  were  there  funds  in  the  hands  of  the  drawee  to 
pay  the  same;  that  said  drafts  were  not  presented  to  the  drawee  for  acceptance 
or  payment. 

(3)  That  the  defendant  provided  for  the  payment  of  said  drafts  by  drawing 
counter  drafts  at  the  same  thne  upon  Isaac  E.  Blake,  payable  at  said  Chase 
National  Bank;  that  said  counter  drafts  were  not  paid,  but  from  the  prior 
course  of  dealing  between  plaintiff  and  defendant  and  the  said  Chase  National 
Bank  and  the  said  Blake  the  defendant  had  reason  to  believe,  and  did  believe, 
that  they  would  be  paid. 

(4)  That  the  said  drafts  or  bills  of  exchange  mentioned  in  the  first  finding 
were  made  and  transmitted  by  defendant  to  plaintiff  in  exchange  for  chtH?ks 
drawn  by  said  Blake  in  favor  of  plaintiff  and  upon  the  defendant  bank:  that 
said  Blake  had  no  funds  to  his  credit  in  the  defendant  bank,  either  at  the  tima 
of  drawing  said  checks  or  at  the  time  of  their  presentation  for  payment. 

(5)  That  the  plaintiff  Is  a  citizen  and  resident  of  the  state  of  New  York  doing 
business  under  the  name  and  style  of  A.  T.  Bowen  &  Co.,  and  the  defendant  Is 
a  national  banking  corporation  organized  under  the  laws  of  the  United  States. 

(6)  That  prior  to  April  25, 1894,  the  plaintiff  had  advanced  moneys  to  the  saM 
Blake  upon  checks  drawn  by  him  upon  the  defendant  bank,  and,  being  unwilling 
to  advance  further  sums  without  some  guaranty  from  the  defendant,  tlie  latter. 
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on  said  April  26,  1894,  executed  and  delivered  to  the  plaintiff  tlie  following 
telegram  and  letter: 

•To  A.  T.  Bowen  &  Co.,  71  Broadway,  New  York:  We  will  pay  checks  signed 
•Isaac  E.  Blake,  by  W.  L.  Bcardsley.*  The  Needles  National  Bank." 

"A.  T.  Bowen  &  Co.,  New  York  City— Gentlemen:  We  hereby  beg  leave  to 
confirm  our  telegram  to  you  of  even  date:  *We  will  pay  checks  signed  "Isaac 
B.  Blake,  by  W.  L.  Beardsley," '  signed  'Needles  National  Bank.' 

"Yours,  truly,  W.  S.  Greenlee,  Cashier." 

That  on  August  22,  1804,  the  said  bank  sent  the  plaintiff  the  following  letter: 

"A.  T.  Bowen  &  Co.,  New  York  Cltjr— -Gentlemen :  I  am  in  receipt  of  tele- 
graphic communication  from  Chase  National  Bank  that  our  draft  No.  2,200, 
for  $7,500,  payable  to  the  order  of  Bowen  &  Co.,  has  been  refused  payment 
tmtll  advices  received  from  us  guarantying  the  amount  received.  I  Inunediately 
guarantied  the  amount  to  be  $7,500.00,  and  I  trust  I  have  put  you  to  no  great 
inconvenience.  It  is  simply  a  clerical  error,  which  happens  to  us  all  some  time 
or  other,  and  in  future  we  will  endeavor  to  be  more  careful.  I  have  telegraphed 
you  to  please  pardon  our  error,  and  that  we  wish  you  to  still  continue  your 
friendly  relations  with  Mr.  Blake  and  Mr.  Beardsley,  and  that  we  guaranty 
absolutely  the  payment  of  Mr.  Blake's  checks  as  heretofore.  1  am  truly  sorry 
the  mistake  has  occiured,  and  can  venture  the  assurance  that  it  will  not  happen 
again.  The  Keystone  mine  has  just  uncovered  a  large  body  of  high-grade  ore, 
and,  if  the  vein  continues  cs  it  is  now  for  the  next  thirty  days,  it  will  make  a 
big  showing.    Again  asking  your  pardon,  I  remain,  with  best  wishes, 

"Very  truly  yours,  W.  S.  Greenlee,  Cashier." 

(7)  That  on  the  4th,  6th,  10th,  and  11th  days  of  September,  1894,  respectively, 
upon  checks  drawn  by  the  said  Blake  upon  the  defendant  bank,  the  plaintiff 
advanced  said  Blake  the  following  simis  of  money:  $8,750,  $8,300,  $5,300, 
$3,500,  and  transmitted  the  checks  to  the  defendant  for  payment. 

(8)  That  in  exchange  for  the  checks  for  the  first  three  sums  of  money  the 
defendant  transmitted  to  the  plaintiff  the  bills  of  exchange  mentioned  in  the 
first  finding  above,  and  returned  to  the  plaintiff  the  fourth  check,  for  $3,500, 
unpaid. 

(9)  That  at  the  time  of  drawing  said  checks  and  at  the  time  of  their  presenta- 
tion to  the  defendant  bank  the  said  Blake  had  no  funds  whatever  on  deposit 
with  the  bank  with  which  to  pay  the  same,  nor  did  he  have  finy  funds  on  de- 
posit with  the  bank  at  the  time  when  said  letters  and  telegrams  were  sent,  or 
at  any  time  thereafter. 

(10)  That  the  bills  of  exchange  mentioned  in  the  first  finding  are  in  fact 
checks,  and  that  defendant  bank  suffered  no  injury  by  the  failure  of  the  plain- 
tiff to  present  the  same  to  the  said  Chase  National  Bank  for  payment. 

(11)  That  at  the  time  of  the  drawing  of  said  checks  the  plaintiff  had  con- 
structive notice  that  the  said  Blake  had  no  funds  on  deposit  with  the  defendant 
bank  to  meet  the  same,  and  knew  that  the  defendant  was  a  national  bank. 

Upon  these  findings  of  fact  the  court  found  as  conclusions  of  law  that  the 
undertaking  of  the  Needles  National  Bank  to  guaranty  the  checks  of  Blake 
was  ultra  vires,  and  was  void;  and  that  the  bills  of  exchange,  having  been  made 
and  executed  to  plaintiff  under  such  void  contract  are  null  and  void  in  the  hands 
ot  the  plaintifr,  and  that  no  cause  of  action,  can  arise  thereon. 

John  D.  Works  and  Bradner  W.  Lee,  for  plaintiff  in  error. 
Henrj  C.  Dillon  and  Eber  T.  Dunning,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  aiter  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

It  may  be  stated  in  general  that  no  banking  corporation  has  the 
power  to  become  a  guarantor  of  the  obligation  of  another,  or  to  lend 
its  credit  to  any  person  or  corporation,  unless  its  charter  or  governing 
statute  expressly  permits  it     Farmers'  &  Mechanics'  Bank  v.  Butch- 
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era'  &  Drovers'  Bank,  16  N.  Y.  125;  Morford  v.  Bank,  26  Barb.  568: 
Thomp.  Corp.  §  5721.  Under  section  5136  of  the  Revised  Statntesi 
national  banking  associations  are  given  the  power  to  "make  con- 
tracts" and  "to  exercise  by  its  board  of  directors,  or  duly  authorized 
oflQcers  or  agents,  subject  to  law,  all  such  incidental  powerg  as  shall 
be  necessary  to  carry  on  the  business  of  banking;  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and 
other  evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling 
exchange,  coin,  and  bullion;  by  loaning  money  on  personal  security; 
and  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  title."  There  is  in  these  provisions  no  grant  of 
power  to  guaranty  the  debt  of  another,  nor  can  such  guaranty  be  said 
to  be  incidental  to  the  business  of  banking.  It  has  been  so  held  in 
Seligman  v.  Bank,  3  Hughes,  647,  Fed.  Cas.  No.  12,642,  Norton  v. 
Bank,  61  N.  H.  589,  and  Bank  v.  Pirie,  27  C.  C.  A.  171,  82  Fed-  799. 
An  apparent  exception  is  recognized  in  the  case  of  the  discount  of 
promissory  notes  by  national  banks  which  may  be  transferred  with  a 
guaranty,  but  it  rests  upon  the  ground  that  the  guaranty  of  such  paper 
is  but  an  ordinary  incident  to  its  transfer  in  the  course  of  banking. 
In  People's  Bank  v.  National  Bank,  101  U.  S.  181,  the  court  said: 
**To  hand  over  with  an  indorsement  and  guaranty  is  one  of  the  com 
monest  modes  of  transferring  the  securities  named."  There  can  b<* 
no  doubt  that  the  guaranty  in  the  present  case  was  ultra  vires.  It 
was  aside  and  apart  from  the  business  of  banking.  The  case  is  not 
that  of  an  officer  of  a  bank  exceeding  the  powers  delegated  to  him. 
but  it  is  a  ease  where  the  banking  association  itself  has  exercised 
powers  in  excess  of  those  which  were  conferred  upon  it  by  statute. 
The  plaintiff,  equally  with  the  defendant  bank,  was  bound  to  take 
notice  of  the  statute.  He  had  notice  also  that  there  were  no  funds 
in  the  bank  to*  meet  the  checks,  and  he  knew  that  the  contract  wai^ 
one  of  guaranty  pure  and  simple.  The  transaction  cannot  be  deemed 
a  certification  of  checks,  as  urged  by  the  plaintiff  in  error.  The 
checks  were  not  certified.  They  did  not  bear  the  acknowledgment 
of  the  bank  of  funds  in  its  possession  equal  in  amount  to  the  checks, 
and  available  for  their  payment.  The  certification  of  checks  Is  in 
the  line  of  banking  business,  and  is  not  prohibited  to  national  banks. 
The  only  prohibition  is  that  the  bank  shall  not  certify  a  check  unless 
the  drawer  has  on  deposit  at  the  time  sufficient  money  to  meet  the 
same.  The  penalty  for  violation  of  the  prohibition  is  to  render  the 
bank  liable  to  the  forfeiture  of  its  charter,  and  to  have  its  affairs 
wound  up.  Rev.  St.  §  5208;  Thompson  v.  Bank,  146  U.  &  240,  13 
Sup.  Ct.  66. 

But  the  present  case*  is  complicated  by  the  fact  that  the  plaintiff 
in  error  rdied  upon  the  guaranty,  and  cashed  the  checks  on  the 
strength  thereof.  There  is  authority  for  holding  that  under  such 
circumstances  the  bank  is  estopped  to  deny  its  liability  on  the  guar* 
anty,  notwithstanding  that  the  contract  was  ultra  vires.  Thomp. 
Corp.  §§  6017,  6025;  State  Board  of  Agriculture  v.  Citizens'  St.  Ry. 
Co.,  47  Ind.  407;  Insurance  Co.  v.  McClelland,  9  Colo.  11,  9  Pac.  771; 
Oil  Creek  &  A.  R.  R.  Co.  v.  Pennsylvania  Transp.  Co.,  83  Pa,  St.  160. 
"The  principle,  properly  understood  and  applied,  extends  to  every 
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case  where  the  consideration  of  the  contract  has  passed  to  the  cor- 
poration from  the  other  contracting  party,  which  consideration  may, 
on  well-understood  principles,  consist  either  of  a  benefit  to  the  cor- 
poration or  of  a  prejudice  or  disadvantage  to  the  other  contracting 
party.  It  is  therefore  not  strictly  necessary  to  the  proper  applica- 
tion of  the  principle  that  the  corporation  has  received  a  benefit  from 
the  contract,  but  it  is  sufficient  that  the  other  party  has  acted  on  the 
faith  of  it  to  his  disadvantage;  as  where  he  has  expended  money 
on  the  faith  of  it."  Thomp.  Corp.  §  6017.  It  is  contended  that  this 
doctrine  finds  support  in  the  language  of  decisions  of  the  supreme 
court,  as  in  Hitchcock  v.  Galveston,  96  U.  S.  341,  351,  where  it  was 
said: 

"But  the  present  is  not  a  case  in  which  the  issne  of  the  bonds  was  prohibited 
by  any  statute.  At  most,  the  issne  was  unauthorized.  At  most,  there  was  a 
defect  of  power.  The  promise  to  give  bonds  to  the  plaintiffs  in  payment  of 
what  they  undertook  to  do  was,  therefore,  at  furthest,  only  ultra  vires;  and  in 
such  a  case,  though  specific  performance  of  an  engagement  to  do  a  thing  trans- 
fO'essive  of  its  corporate  power  may  not  be  enforced,  the  corporation  can  be  held 
liable  on  its  contract.  Having  received  benefits  at  the  expense  of  the  other 
contracthig  party,  it  cannot  object  that  it  was  not  empowered  to  perform  what 
it  promised  in  return." 

And  the  court  quoted  with  approval  from  the  opinion  in  State 
Board  of  Agriculture  v.  Citizens'  St.  By.  Co.,  47  Ind.  407,  the  follow- 
ing words: 

"Although  there  may  be  a  defect  of  power  in  the  corporation  to  make  a  con- 
tract, yet,  if  a  contract  made  by  it  is  not  in  violation  of  its  charter,  or  of  any 
statute  prohibiting  it,  and  the  corporation  has,  by  its  promise,  induced  a  party 
relying  on  the  promise,  and  in  execution  of  the  contract,  to  expend  money,  and 
perform  his  part  thereof,  the  corporation  is  liable  on  the  contract" 

Also,  in  Kailway  Co.  v.  McCarthy,  96  U.  S.  258,  267,  where  the 
court  said: 

"The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevaU  where  it  would  defeat  the  ends  of  Justice,  or 
work  a  legal  wrong." 

While  the  language  of  these  expressions  of  the  court  may  be  said 
to  be  sufficiently  broad  and  inclusive  to  justify  the  contention  of  the 
plaintiff  in  error,  the  court,  in  its  adjudications,  has  limited  the 
application  of  the  principle  to  cases  in  which  a  corporation  has,  by  the 
plea  of  ultra  vires,  sought  to  retain  unjustly  the  fruits  of  a  contract 
which  has  been  performed  by  the  other  party  thereto.  In  all  such 
•cases  the  action  has  been  maintained,  not  upon  the  contract,  nor  to 
enforce  its  terms,  but  upon  an  implied  obligation  resting  upon  the 
defendant  resulting  from  the  fact  that  it  has  received  money  or 
property  which  it  ought  either  to  return  or  make  compensation  for. 

In  Salt  Lake  City  v.  HoUister,  118  U.  S.  263,  6  Sup.  Ct.  1059,  it  was 
said: 

**The  courts  have  gone  a  long  way  to  enable  parties  who  had  parted  with 
property  or  money  on  the  faith  of  such  contracts  to  obtain  Justice  by  recovery 
of  the  property  or  the  money  specifically,  or  as  money  had  and  received  to  plaln- 
tilTs  use." 

In  Louisiana  v.  Wood,  102  U.  S.  294,  where  a  city  had  received 
money  for  bonds  issued  by  it  without  authority,  the  court  said: 
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**The  only  contract  actually  entered  Into  is  the  one  the  law  implies  from  what 
was  done,  to  wit,  that  the  city  would,  on  demand,  return  the  money  paid  to  it 
by  mistake." 

In  Parliersburg  v.  Brown,  106  U.  S.  487,  1  Sup.  Ct.  442,  in  a  simi- 
lar case,  the  court  said: 

**The  enforcement  of  such  right  is  not  in  affirmance  of  the  illegal  contract, 
but  is  in  disaffirmance  of  it,  and  seeks  to  prevent  the  city  tnjm  retaining  Uie 
benefit  which  it  has  derived  from  the  unlawful  act." 

These  citations  sufficiently  illustrate  the  ground,  and  the  onlj 
ground,  on  which  the  supreme  court  has  held  that  corporations  may 
be  liable  to  the  payment  of  money  on  account  of  contracts  which 
they  have  entered  into  ultra  vires  of  their  charter,  and  which  have 
been  performed  by  the  other  party  to  the  contract.  The  right  to 
relief  in  such  cases  rests  upon  the  fact  that  the  defendant  corporir 
tion  has  obtained  an  advantage  which  it  cannot  justly  retain.  The 
general  doctrine  by  which  the  present  case  may  be  ruled  is  thus 
stated  in  the  language  of  the  court  in  Central  T^ansp.  Co.  v.  Pull- 
man's Palace-Car  Co.,  139  U.  S.  24,  59,  11  Sup.  Ct.  478,  488: 

"A  contract  of  a  corporation,  which  is  ultra  vires  in  the  proper  sense, — thtt 
is  to  say,  outside  the  object  of  Its  creation  as  defined  in  the  law  of  its  organlaa- 
tlon,  and  therefore  beyond  the  powers  conferred  upon  it  by  the  legislature- 
is  not  voidable  only,  but  wholly  void,  and  of  no  legal  effect.  The  objection  to 
the  contract  is  not  merely  that  the  corporation  ought  not  to  have  made  it 
but  that  it  could  not  mal^e  it.  The  contract  cannot  l>e  ratified  by  either  party. 
liooause  It  could  not  have  been  authorized  by  either.  No  performance  on  either 
side  (an  give  the  unlawful  contract  any  validity,  or  be  the  foundation  of  anj 
light  of  action  upon  it" 

In  the  same  case  it  was  said  (139  U.  S.  54,  11  Sup.  Ct.  486): 

"It  was  argued  in  behalf  of  the  plaintiff  that,  even  if  the  contract  sued  on 
was  void,  because  ultra  vires  and  against  piilUic  policy,  yet  that,  having  been 
fully  performed  on  the  part  of  the  plaintiff,  and  the  benefits  of  It  received  by 
the  defendant,  for  the  period  covered  by  the  declaration,  the  defendant  was 
estopped  to  set  up  the  invaUdity  of  the  contract  as  a  defense  to  this  action  to 
recover  the  compensation  agreed  on  for  that  period.  But  this  argument,  though 
sustained  by  decisions  in  some  of  the  statcb,  finds  no  support  in  the  Judgments 
of  this  court." 

Later  decisions  of  the  supreme  court  have  emphasized  the  views  ex- 
pressed in  the  foregoing  quotations.  Navigation  Co.  v.  Hooper,  160 
U.  S.  514,  16  Sup.  Ct.  379;  Union  Pac.  Ry.  Co.  v.  Chicago,  R  L  &  P. 
Ry.  Co.,  163  U.  S.  564, 16  Sup.  Ct.  1173;  McCormick  v.  Bank,  165  U.  8. 
538, 17  Sup.  Ct.  433;  Bank  v.  Kennedy,  167  U.  S.  362, 17  Sup.  Ct  831. 

In  Union  Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  Mr.  Chief 
Justice  Fuller  said: 

**A  contract  made  by  a  corporation  beyond  the  scope  of  its  powers,  express 
or  implied,  on  a  proper  construction  of  its  charter,  cannot  be  enforced  or  ren- 
dered enforceable  by  the  application  of  the  doctrine  of  estoppel." 

In  McCormick  v.  Bank,  Mr.  Justice  Gray,  speaking  for  the  court, 
^aid: 

*The  doctrine  of  ultra  vires,  by  which  a  contract  made  by  a  corporation  be- 
yond the  scope  of  Its  corporate  powers  is  unlawful  and  void,  and  wiU  not  sup- 
port an  action,  rests,  as  this  court  has  often  recognized  and  affirmed,  upon  three 
distinct  grounds:  The  obligation  of  any  one  contracting  with  a  GoriMiration 
to  tSike  notice  of  the  legal  limits  of  its  powers;  the  interest  of  the  stockholders 
not  to  be  subject  to  risks  which  they  have  never  undertaken;   and,  above  all. 
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the  interest  of  the  public  that  the  corporation  shall  not  transcend  the  powers 
conferred  upon  it  by  law." 

In  Bank  v.  Kennedy  it  was  said: 

"It  would  be  a  contradiction  in  terms  to  assert  that  there  was  a  total  want 
of  power  by  any  act  to  assume  the  liability,  and  yet  to  say  that  by  a  particulai- 
act  the  liability  resulted.  The  transaction,  being  absolutely  void,  could  not  be 
confirmed  or  ratified." 

In  the  case  at  bar  the  defendant  bank  ie  not  in  the  position  of  hav- 
ing received  the  fruits  of  the  unlawful  contract.  The  plaintiffs 
money  was  paid,  not  to  the  bank,  but  to  Blake.  It  is  not  shown  that 
the  bank  received  any  benefit  whatever  from  the  payment  There 
is  no  ground,  therefore,  upon  which  it  can  be  adjudged  that  the  bank 
shall  make  restitution.     The  judgment  will  be  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  I  agree,  and  so  held  in  the  case 
of  Plannagan  v.  Bank,  56  Fed.  959,  that  a  national  bank  has  not  the 
power  to  guaranty  the  debt  or  obligation  of  a  third  party;  but,  in  my 
opinion,  the  findings  of  fact  of  the  court  below,  upon  which  the  pres- 
ent writ  of  error  must  be  determined,  do  not  present  any  such  case. 
The  complaint  in  tlfe  case  counts  upon  four  separate  causes  of  action, 
each  of  the  first  three  of  which  is  upon  a  certain  draft  drawn  by  the 
defendant  NeecUes  Bank  on  the  Chase  National  Bank,  of  New  York, 
in  favor  of  the  plaintiff,  doing  business  under  the  name  of  Bowen  & 
Co.,  and  delivered  to  the  plaintiff,  according  to  the  findings,  in  ex- 
change for  a  check  of  Blake  drawn  on  the  defendant  bank,  and  dis- 
counted by  Bowen  &  Co.  The  checks  of  Blake  on  the  defendant 
Needles  Bank  in  favor  of  Bowen  &  Co.  were  thus  honored  by  the  de- 
fendant bank,  and  the  amounts  thereof  necessarily  entered  upon  its 
books  on  the  debit  side  of  Blake's  account.  When  the  plaintiff  pre- 
sented and  delivered  those  checks  of  Blake  to  the  defendant  Needles 
Bank,  and  received  from  the  latter,  in  exchange  therefor,  its  own 
drafts  in  the  plaintiff's  favor  on  the  Chase  National  Bank,  o.f  New 
York,  the  plaintiff  manifestly  parted  with  all  of  its  interest  in  those 
checks  of  Blake,  holding  in  exchange  therefor  the  obligations  of  the 
defendant  bank.  In  respect  to  the  first  three  causes  of  action,  there- 
fore, I  am  unable  to  see  how,  in  view  of  the  findings  of  fact,  it  can  be 
properly  held  that  the  action  is  upon  any  guaranty  of  the  debt  or  obli- 
gation of  Blake.  On  the  contrary,  in  respect  to  each  of  these  three 
causes  of  action  the  defendant  bank  honored  the  checks  of  Blake 
drawn  upon  it,  and  in  exchange  for  them  issued  its  own  obligations, 
upon  which  the  first  three  causes  of  action  rest.  There  is  nothing  in 
the  findings  of  fact  to  the  effect  or  tending  to  show — what  seems  to 
be  assumed  in  the  prevailing  opinion — that  Bowen  &  Co.  knew  that 
the  drafts  drawn  in  its  favor  by  the  defendant  bank,  and  issued  in 
exchange  for  Blake's  checks  upon  the  defendant  bank,  were  only  to 
be  paid  by  means  of  drafts  drawn  by  the  defendant  bank  on  Blake 
and  in  favor  of  the  Chase  National  Bank,  of  New  York.  It  seems  to 
me  that  the  effect  of  the  decision  here  is  to  attach  a  condition  to  the 
drafts  of  the  defendant  bank  sued  upon,  which  is  altogether  unau- 
thorized by  any  fact  made  to  appear  in  the  findings  of  the  court  below. 
According  to  the  complaint  as  it  appears  in  the  record,  the  fourth 
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cause  of  action  is  upon  a  check  drawn  by  Blake  "upon  the  plaintiff. 
A.  T.  Bowen  &  Ck).,"  which,  it  is  alleged,  the  defendant  bank  guaran- 
tied. If  the  complaint  in  respect  to  this  cause  of  action  be  so  tak**n 
and  considered,  it  is  plain  that  in  respect  to  it  the  action  is  upon  a 
guaranty  which  the  defendant  bank  was  not  empowered  to  make- 
But  the  word  "upon"  was  probably  inserted  in  the  record  by  mbtake 
in  place  of  the  words  "in  favor  of,"  since  the  findings  of  fact  are  th;U 
this  check  was  drawn  upon  the  defendant  bank  and  in  favor  of  tin- 
plaintiff,  Bowen  &  Co.,  and  it  is  so  treated  in  the  opinion  of  thi» 
court  below,  as  also  in  the  opinion  of  this  court.  Thus  considen^d, 
I  am  of  opinion,  in  view  of  the  findings  of  fact  made  by  the  court  bo 
low,  that  in  respect  to  this  cause  of  action,  alpo,  the  action  is  not  uj^on 
any  guaranty,  but  upon  the  direct  promise  of  the  defendant  bank  to 
pay  the  check  so  drawn  by  Blake  upon  it,  upon  the  faith  of  which 
promise  the  plaintiff  parted  with  his  money.  What  I  have  said  is 
based  upon  the  findings  of  the  court  below,  which,  as  I  understand  it, 
are  to  control  the  judgment  of  this  court.  In  the  opinion  of  the 
learned  judge  of  the  court  below,  however,  reference  is  made  to  cer- 
tain testimony  given  in  the  trial  court  tending  to  show  that  the  plain- 
tiff, Bowen  &  Co.,  did  know  that  the  drafts  sued  ttpon  were  to  be  paid 
by  other  drafts  dra¥m  by  the  defendant  bank  upon  Blake  in  favor  of 
the  Chase  National  Bank,  of  New  York,  and  were  only  to  be  paid  in 
the  event  of  Blake's  paying  those  drafts,  and  that,  in  truth,  all  of  the 
transactions  in  question  constituted  but  the  guaranty  by  the  defend- 
ant bank  of  Blake's  obligations,  of  which  the  plaintiff,  Bowen  &  Co., 
had  actual  knowledge.  The  testimony  thus  alluded  to  in  the  opin- 
ion of  the  trial  judge  finds  some  support  in  the  agreement  executed 
by  Blake  on  the  12th  of  September,  1894,  which  is  set  out  in  the  find- 
ings of  fact  that  were  made  by  the  court  below.  The  evidence  in  the 
case  may  have  been  amply  sufficient  to  justify  findings  to  the  effect 
that  all  of  the  transactions  sued  upon. in  reality  constituted  but  the 
guaranty  on  the  part  of  the  defendant  bank  of  the  obligatione  of 
Blake,  and  that  the  plaintiff,  Bowen  &  Co.,  had  knowledge  thereof. 
The  difficulty  is  that  the  findings  do  not  show  this  state  of  facts,  and 
therefore  I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


m  Fed.  932.) 

NORTHERN  PAC.  RY.  CO.  v.  McOOBI^nCK. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  22,  1899.) 

No.    490. 

1.  Public  Lands— Northern  Pacific  Railroad  Grant— Prk-emption  Rightb. 
The  provision  of  section  6  of  the  Northern  Pacific  Railroad  grant,  that 
"the  odd  sections  of  land  hereby  granted"  should  not  be  liable  to  sale, 
or  entry  or  pre-emption  before  or  after  their  survey,  except  by  the 
company,  must  be  construed  In  connection  with  section  3,  contalnlnf? 
the  grant  and  which  limited  the  same  to  lands  to  which  the  United 
States  should  "have  full  title  •  •  •  free  from  pre-emption  or  other 
claims  or  rights  at  the  time  the  lien  of  said  road  is  definitely  fixed  and 
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the  plat  thereof  filed."  Hence  lands  to  which  pre-emption  rights  had 
attached  at  any  time  prior  to  the  filing  of  the  map  of  definite  location, 
being  reserved  from  the  grant,  were  not  within  the  provisions  of  section 
6,  and  up  to  that  time  the  right  of  pre-emption  was  not  affected  by  any- 
thing in  the  act,  or  by  the  filing  of  the  map  of  general  route  thereunder. 
2.  Same— Prb-emption  Rights— Settler  on  Unsurveybd  Land. 

A  qualified  settler,  who  enters  upon  and  Improves  unsurveyed  public 
land,  with  the  intention  of  obtaining  title  thereto  under  the  pre-emp- 
tion laws,  has  a  claim  thereon,  which  is  a  right  of  pre-emption,  and 
which  continues  until  three  months  after  the  map  of  survey  of  the  land 
has  been  filed  in  the  land  office,  unless  his  entry  is  sooner  made;  and 
where  a  settler  was  so  occupying  and  residing  upon  a  tract  of  unsur- 
veyed land  at  the  time  of  the  filing  of  the  map  of  definite  location  of 
the  line  of  the  Northern  Pacific  Railroad,  which  brought  the  land  with- 
in the  boundaries  of  its  grant,  although  the  settler  had  made  no  applica- 
tion for  entry,  such  land  was  at  that  time  subject  to  a  "pre-emption  claim 
or  right,"  within  the  meaning  of  the  reservation  clause  of  the  act  mak- 
ing such  grant,  and  the  company  acquired  no  title  thereto. 

Gilbert,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

This  is  an  action  of  ejectment  brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  Montana  by  the  plaintiff  in  eiTor  against  the  de- 
fendant in  error  to  recover  possession  of  the  S.  Ms  of  the  N.  W.  ^  and  tlie 
W.  %  of  the  S.  W.  %  of  section  21,  township  13  N.,  range  18  W.,  principal 
meridian  of  Montana.  It  is  alleged  in  the  complaint  that  the  plaintiff  is  a 
corporation  created  by,  and  organized  and  existing  under,  the  act  of  pongi-ess 
approved  July  2,  1864,  entitled  "An  act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  Lake  Superior  to  Puget  Sound, 
on  the  Pacific  Coast,  by  the  northern  route,"  and  acts  and  resolutions  amend- 
atory thereof;  that  by  the  terms  of  said  act  plaintiff  Was  authorized  and 
empowered  to  lay  out,  locate,  construct,  furnish,  and  maintain  a  continuous 
railroad  and  telegraph  line,  with  the  appurtenances,  from  a  point  on  Lake 
Superior  to  a  point  on  Puget  Sound;  that  there  was  granted  to  plaintiff  by 
congress  every  alternate  section  of  public  land,  not  mineral,  designated  by 
odd  numbei*s,  to  the  amount  of  20  alternate  sections  per  mile  on  each  side 
of  said  railroad  line,  as  plaintiff  might  adopt,  through  the  territories  of  the 
United  States,  and  10  alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  whenever  it  passed  through  any  state,  and  whenever  on  the  line 
thereof  the  United  States  had  full  title,  not  reserved,  sold,  granted,  or  other- 
wise appropriated,  and  free  from  pre-emption  or  other  claims  or  rights,  at 
the  time  the  line  of  said  road  should  be  definitely  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  commissioner  of  the  general  land  office;  that  it  was 
provided  in  section  6  of  the  said  act  that  the  president  of  the  United  States 
should  cause  the  lands  to  be  surveyed  for  40  miles  in  width  on  both  sides 
of  the  entire  line  of  the  road  after  the  general  route  thereof  was  fixed,  and 
as  fast  as  should  be  required  by  the  construction  of  said  railroad,  and  that 
the  odd  sections  of  land  thereby  granted  should  not  be  liable  to  sale  or 
entry  or  pre-emption  before  or  after  they  were  surveyed,  except  by  plaintiff, 
as  provided  in  said  act;  that  plaintiff  duly  accepted  the  terms,  conditions, 
and  impositions  of  the  act,  and  signified  such  acceptance  in  writing  to  the 
president  of  the  United  States;  that  the  general  route  of  said  railroad  ex- 
tending through  the  territory  of  Montana  was  duly  fixed  February  21,  1872, 
and  that  the  land  in  controversy  was  on  and  witliin  40  miles  of  the  gt»neral 
route  of  said  railroad  so  fixed  as  aforesaid;  that  on  July  6,  1882,  plaintiff 
definitely  fixed  the  line  of  said  road,  extending  opposite  to  and  past  said 
lands,  and  filed  a  plat  thereof  In  the  office  of  the  commissioner  of  the  general 
land  office;  that  thereafter  plaintiff  duly  constructed  and  completed  that 
portion  of  said  railroad  and  telegraph  line  extending  on,  over,  and  along  the 
line  of  definite  location  of  said  railroad,  so  fixed  as  aforesaid,  and  the  same 
was  accepted  by  the  president  of  the  United  States.  It  is  further  alleged 
36  C.0.A.-S6 
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tJiat  at  the  date  of  the  definite  location  of  said  road,  and  of  tlie  filing  of  a 
plat  thereof  in  the  ofiice  of  the  commissioner  of  the  general  land  oflloe  on 
July  6.  1882,  the  land  was  public  land,  to  which  the  United  States  had  full 
title,  not  reserved,  sold,  or  granted,  or  otherwise  a{q)ropriated,  and  free  from 
pre-emption  or  other  claims  or  rights.  The  material  part  of  the  am*?nded 
answer  is  the  denial  of  this  last  allegation,  and  the  averment  that  on  or  abo«t 

the  day  of  January.  1864,  one  W.  B.  S.  Higglns,  being  at  that  time 

a  citizen  of  the  United  States  over  the  age  of  21  years,  and  duly  qualined 
under  the  laws  of  the  United  States  to  make  a  pre-emption  or  homestead 
filing,  entered  Into  and  upon  the  land  in  question,  which  was  at  that  time 
unsurveyed,  and  a  part  of  the  unoccupied  and  unappropriated  public  domain 
of  the  United  States;  that  Higglns  entered  upon  the  land  for  the  purpose 
of  making  a  home  for  himself,  and  proceeded  to  erect  improivementa  upon 
the  land,  and  to  inclose  a  portion  thereof  with  a  fence;  that  thereafter  be 
(continued  to  occupy,  hold,  and  possess  the  same  until  he  sold,  transferred, 
and  assigned  his  interests  to  other  parties;  that  throogh  mesne  conveyan- 
ces the  defendant  herein  on  or  about  the  6th  day  of  January,  1881,  bei^ame 
the  owner  and  possessor  of  said  tract  of  land;  that  between  the  Ist  day 
of  July,  1862,  and  the  date  of  the  commencement  of  this  action,  the  said 
land  was  owned,  held,  possessed,  and  occupied  continuously  by  persons  who, 
under  the  laws  of  the  United  States,  were  entitled  to  enter  the  same  either 
as  a  homestead  or  pre-emption  entry;  that  on  or  about  the  23d  day  of  March, 
1885,  the  land  was  surveyed  by  the  surveyor  general  of  the  state  of  Montana, 
and  the  survey  accepted  by  the  ofllcers  of  the  land  department  of  the  United 
States;  that  on  or  about  the  25th  day  of  March,  1885,  defendant  filed  his 
declaratory  statement;  that  on  or  about  the  6th  day  of  January,  1881.  he 
settled  upon  said  tract  of  land,  having  become  the  possessor  thereof  by  pur- 
cbase  from  the  prior  occupant;  that  thereafter  he  applied  to  the  officers  of 
the  land  ofiice  at  Helena,  Mont,  to  file  his  i)re-emption  on  said  tract  of  land; 
that  the  plalntifl!  appeared  by  its  attorneys  and  agents,  and  contested  the 
right  of  the  defendant  to  enter  the  land;  that  the  register  and  receiver,  after 
hearing  proof,  decided  that  the  defendant  was  entitled  to  enter  the  land,  and 
tliat  the  plaintiff  had  no  right,  title,  or  interejct  therein;  thjit  thereui>on  xhe- 
plaintifi!  appealed  from  such  decision  to  the  commissioner  of  the  general  land 
office,  who  approved  the  decision,  and  thereafter  the  plaintiff  appealed  to 
the  secretary  of  the  interior,  who  affirmed  the  decision  of  the  commissioner 
of  the  laud  office,  and  decided  that  the  defendant  was  entitled  to  bold  and 
possess  said  land  under  the  laws  of  the  United  States,  and  that  the  plate- 
tiff  had  no  right,  title,  interest,  claim,  or  demand  whatsoever  in  or  to  j^id 
lands,  or  any  part  or  parcel  thereof;  that  on  tlie  Ist  day  of  May,  ISSd,  the 
defendant  filed  his  second  declaratory  statement  in  the  land  office  at  Heleaa, 
Mont.,  for  the  land  in  controversy;  that  this  declaratory  statement  was 
accepted  by  the  officers  of  the  land  office,  and  thereafter  he  dianged  It  to  a 
homestead  entry,  and  paid  the  register  and  receiver  the  necessary  fees  there- 
for; that  about  January  1,  18J>1,  he  made  application  to  the  land  office  to 
make  final  proof,  and,  after  advertisement  and  notice  pnblisbed  in  a  newt- 
paper,  he  appeared  with  his  witnesses  before  the  clerk  of  the  district  court 
for  the  Fourth  judicial  district  of  Montana,  and  proved  his  title  to  the  himd, 
and,  upon  presenting  such  proof  to  the  register  and  receiver  of  the  land 
office,  it  was  accepted  by  them,  and  they  issued  to  him  a  certificate  showing 
that  he  was  entitled  to  the  land;  that  at  the  time  of  making  final  proof  the 
plaintiff  made  no  objection  thereto,  but  allowed  it  to  be  made  without  pro- 
test or  objection;  that  the  proof  was  accepted  by  the  commissioner  of  the 
general  land  office,  and  on  the  16th  day  of  November,  1891,  the  firesSdeiit 
of  the  United  States  issued  to  him  a  patent  for  the  laud,  and  by  reason  ef 
said  patent,  and  compliance  with  the  laws  of  the  United  States,  be  fs  the 
owner  and  entitled  to  the  possession  of  said  land.  To  this  answer  the  plate- 
tiff  filed  a  replication  placing  in  issue  substantially  all  the  foregoing  aver- 
ments, except  such  as  relate  to  the  proceedings  in  the  land  office  and  Hut 
issuance  of  the  patent.  The  defendant  hereupon  moved  for  a  Jndgmeat 
upon  the  pleadings,  upon  the  theory  that  tiie  nncontroverted  averments  ef 
tlie  answer  as  to  the  Issuance  of  the  patent  were  sufficient  to  enti^  him  to 
a  judgment    The  court  granted  the  motion.    Plaintiff  thereupon  brought  the 
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case  to  this  court  by  a  writ  of  error.  Railroad  Co.  v.  McCormick,  10  C  C. 
A.  165,  72  Fed.  736.  This  court  held  that  the  allegations  of  the  answer 
denied  by  the  replication  must  be  excluded  from  consideration  in  determining 
the  issues  presented  by  the  pleadings  at  the  time  the  judgment  was  entered 
In  the  court  below,  and  that,  as  the  pleadings  thus  stood,  all  the  facts  essen- 
tia! to  the  establishment  of  the  plaintiff's  title  were  alleged  and  were  undis- 
puted, save  only  as  they  were  affected  by  the  proceedings  in  the  land  office 
which  resulted  in  the  issuance  of  the  patent  to  the  defendant,  and,  as  these 
proceedings  were  based  upon  an  entry  by  the  defendant  made  long  after  the 
title  passed  to  the  railroad  company,  the  allegations  of  the  answer  were  in- 
sufficient to  sustain  the  judgment  The  cause  was  accordingly  remanded  to 
the  circuit  court  for  trial  upon  the  undetermined  issues  contained  in  the 
pleadings.  Pursuant  to  this  order  the  parties  agreed  upon  the  facts  in  the 
•  case,  and  upon  such  agreed  facts  the  case  was  submitted  to  the  circuit  court, 
and  a  judgment  was  again  entered  in  favor  of  the  defendant.  The  facts 
agreed  upon  are  all  the  facts  set  forth  in  the  complaint,  except  the  allegations 
'*that  said  land  was  on  said  February  21,  1872,  public  land,  to  which  the 
United  States  had  full  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other  claims  or  right,"  unless  the 
other  facts  agreed  upon  established  the  same,  and  also  except  the  formal 
conclusions  as  to  plaintiff's  ownership  of  the  land. 

The  material  facts,  as  agreed  upon  and  not  previously  admitted  by  the 
pleadings,  are  the  allegations  of  the  answer  excluded  from  consideration  at 
the  former  hearing  of  the  case  by  reason  of  the  denials  in  the  replication. 
They  are  that  at  the  time  of  the  grant  to  the  said  plaintiff,  and  for  some 
time  prior  thereto,  said  Higgins  settled  upon  and  occupied  said  land,  placed 
improvements  thereon  to  the  amount  of  about  $2,000,  fenced  a  considerable 
portion  thereof,  and  had  raised  crops  of  grain,  oats,  and  wheat,  and  also 
vegetables,  thereon,  and  was  at  the  date  of  said  gi^nt  a  settler  thereon,  and 
an  occupant  duly  qualitied  to  enter  said  land  and  obtain  a  patent  therefor; 
that  said  Higgins  continued  so  to  occupy  and  possess  said  land  under  his 
settlement  thereon  until  some  time  in  the  year  1875,  when  he  died,  and  the 
administrator  of  his  estate  duly  sold  all  the  right  he  could  sell  to  the  same 
and  improvements  thereon  to  one  William  S.  Gullett  who,  under  his  convey- 
ance, at  once  took  possession  and  occupancy  of  the  same,  and  cultivated  and 
Improved  the  same  up  to  May  1,  1880;  that  in  May,  1880,  said  William  S. 
Gullett  sold  and  conveyed  to  defendant  all  the  claim,  right,  title,  and  interest 
In  said  land  had  and  held  by  him,  and  the  improvements  thereon,  and  the 
said  defendant  entered  into  the  immediate  possession  and  occupation  thereof, 
settled  upon  and  continuously  farmed  and  improved  the  same,  with  the  in- 
tention of  entering  and  obtaining  a  title  thereto,  if  so  entitled  imder  the 
laws  of  the  United  States;  that  said  land  was  unsurveyed  during  all  the 
time  aforesaid,  and  the  official  survey  thereof  was  not  made  until  the  year 
1885,  and  the  township  plats  were  not  filed  until  March  23,  1885;  that  de- 
fendant made  his  application  to  enter  said  land  and  file  the  necessary  papers 
for  that  purpose  on  the  25th  day  of  March,  1885,  for  the  purpose  of  acquir- 
ing title  thereto,  and  filed  his  declaratory  statement  In  due  form  of  law  on 
the  said  25th  day  of  March,  1885;  that  a  hearing  of  the  said  application  to 
enter  the  same  was  duly  ordered  by  the  officers  of  the  land  office  at  Helena, 
Mont^  and  due  notice  of  said  hearing  and  the  taking  of  testimony  therein 
g^ven  to  plaintiff;  that  plaintiff  failed  and  neglected  to  appear  at  the  taking 
of  said  testimony,  and  the  officers  of  the  land  office  at  said  city  of  Helena 
found  In  favor  of  the  defendant;  that  thereupon  plaintiff  appealed  to  the 
commissioner  of  the  general  land  office;  that  said  commissioner  decided  ad- 
versely to  plaintiff,  and  the  decision  of  the  Helena  land  office  was  thereupon 
affirmed;  that  plaintiff  thereafter  appealed  from  the  decision  of  the  said 
commissioner  to  the  secretary  of  the  interior,  who  confirmed  the  said  deci- 
sion; that  defendant  paid  for  said  land,  received  a  receiver's  certificate  there- 
for, and  a  patent  was  thereupon  Issued  to  him,  and  the  same  now  remains 
In  full  force  and  effect,  subject  to  whatever  legal  title  plaintiff  may  have 
on  account  of  its  grant  and  the  facts  herein  agreed  upon;  that  all  of  the 
said  persons,  and  said  Higgins,  the  said  Gullett,  and  the  defendant,  Mc- 
Cormick, were  citizens  of  the  United  States,  and  duly  qualified  to  enter  said 
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lands  under  the  laws  of  the  United  States,  and  to  receive  a  United  States 
patent  therefor;  and  that  said  McCormlcIc  was  in  the  occupation  and  posses- 
sion of  said  premises  at  the  time  of  the  location  of  the  definite  line  of  plain- 
tlflTs  railroad,  and  the  filing  of  the  plat  thereof  in  pursuance  of  the  statntes 
of  the  United  States  in  such  case  provided,  and  said  facts  were  presented 
11  nd  passed  upon  by  the  officers  of  the  land  department. 

C.  W.  Bunn,  James  B.  Kerr,  E.  W.  Beattie,  Jr.,  William  Wallace, 
Jr.,  William  Singer,  Jr.,  and  H.  G.  Mclntire,  for  plaintiff  in  error. 
E.  W.  Toole  and  Thomas  C.  Bach,  for  defendant  in  error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  BAWIEY, 
District  Judge. 

MORROW,  Circuit  Judge,  after  the  foregoing  statements  of  facts, 
delivered  the  opinion  of  the  court 

The  assignments  of  error  upon  which  the  case  is  now  here  are 
ten  in  number,  but  they  may  all  be  reduced  to  two  general  proposi- 
tions: (1)  That  the  court  erred  in  holding  that  the  land  described  in 
the  complaint  was  subject  to  homestead  and  pre-emption  entry  after 
the  general  route  of  the  Northern  Pacific  Railroad  was  fixed  on 
February  21,  1872;  (2)  that  the  court  erred  in  holding  that  the  land 
an  controversy  was  subject  to  any  claim  or  right  on  the  part  of  the 
idefendant  on  and  after  July  6,  1882,  when  the  line  of  definite  loca- 
tion of  the  road  was  fixed,  and  a  plat  thereof  filed  in  the  office  of  the 
•commiseioner  of  the  general  land  office. 

The  act  of  July  2,  1864,  entitled  "An  act  granting  lands  to  aid 
In  the  construction  of  a  railroad  and  telegraph  line  from  Lake  Supe- 
rior to  Puget  Sound,  on  the  Pacific  Coast,  by  the  northern  w>ute"  (13 
f^tat.  365),  provided  in  section  3: 

"That  there  be,  and  hereby  Is,  granted  to  the  'Northern  Pacific  RaUroad  Com- 
pany/ Its  successors  and  assigns,  •  •  •  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to  the  amount  of  twenty  alter- 
nate sections  per  mile,  on  each  side  of  said  raUroad  line  as  said  company  may 
adopt,  through  the  territories  of  the  United  States,  and  ten  alternate  sections 
»of  land  per  mile  on  each  side  of  said  railroad  whenever  it  passes  through  any 
state,  and  whenever  on  the  line  thereof,  the  United  States  have  full  title,  not 
reserved,  sold,  granted  or  otherwise  appropriated,  and  free  from  pre-emption, 
•or  other  claims  or  rights,  at  the  time  the  line  of  said  road  is  definitely  fixed  and 
a  plat  thereof  filed  in  the  ofRce  of  the  commissioner  of  the  general  land  office: 
and  whenever,  prior  to  said  time,  any  of  said  sections  or  parts  of  sections  shall 
have  been  granted,  sold,  reserved,  occupied  by  homestead  settlers  or  pre-empted 
or  otherwise  disposed  of.  other  lands  shall  be  selected  by  said  company  in  Uea 
thereof,  under  the  direction  of  the  secretary  of  the  interior,  in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not  more  than  ten  miles  beyond  the  lim- 
its of  said  alternate  sections.*' 

The  sixth  section  directed  the  lands  to  be  surveyed  for  40 'miles 
in  width  on  both  sides  of  the  entire  line  of  the  road  after  the  general 
route  was  fixed,  and  as  fast  as  was  required  by  the  construction  of 
the  railroad,  and  provided  that: 

"The  odd  sections  of  land  hereby  granted  shaU  not  be  liable  to  sale,  or  entry, 
or  pre-emption,  before  or  after  they  are  surveyed,  except  by  said  company,  as 
provided  in  this  act;  but  the  provisions  of  the  act  of  September,  eighteen  hun- 
dred and  forty-one,  granting  pre-emption  rights,  and  the  acts  amendatory  there- 
of and  of  the  act  entitled  *An  act  to  secure  homesteads  to  actual  settlers  on  the 
public  domain,'  approved  May  twenty,  eighteen  hundred  and  sixty-two,  shall  be, 
and  the  same  are  hereby,  extended  to  aU  other  lands  on  the  line  of  said  road« 
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when  surveyed,  excepting  those  hereby  granted  to  said  company.  And  the 
reserved  alternate  sections  shall  not  be  sold  by  the  government  at  a  price  less- 
than  two  dollars  and  fifty  cents  per  acre,  when  offered  for  sale." 

The  plaintiff  in  error  contends  that  when  the  general  route  oi 
the  railroad  was  flaed  on  February  21,  1872,  the  land  in  dispute, 
being  part  of  an  odd-numbered  section  within  the  exterior  limits 
of  the  grant,  as  determined  by  such  general  route,  was  withdrawn 
from  sale,  homestead,  and  pre-emption  entry,  under  the  provisions 
of  section  6  of  the  granting  act.  It  is  perhaps  immaterial  that  there 
is  no  evidence  in  this  record  that  the  land  department  at  any  time 
withdrew  from  sale  or  location,  pre-emption  or  homestead  ent^,  any 
of  the  public  lands  falling  within  the  limits  of  the  grant,  or  that  a 
map  of  the  lands  withdrawn  was  ever  filed  with  the  commissioner 
of  the  general  land  office.  Whatever  withdrawal  or  reservation  wa& 
made  could  only  have  been  made  under  the  provisions  of  the  statute^ 
We  must  therefore  look  to  the  terms  of  the  act  itself  to  ascertain, 
what  lands  were  granted  to  the  railroad  company,  and  declared  not 
to  be  liable  to  sale  or  entry,  pre-emption  or  homestead  entry.  In 
section  6  of  the  act  it  is  provided  that  they  are  the  "odd  sections  of 
land  hereby  granted."  This  clearly  does  not  mean  all  sections  of 
land  designated  by  odd  numbers  within  the  limits  of  the  grant,  but 
only  such  sections  as  are  granted  by  the  act  to  the  railroad  company. 
Besides,  this  section  is  not  to  be  construed  vnthout  reference  to  other 
sections  of  the  act.  '*It  must  be  taken  in  connection  with  section  3, 
which  manif^tly  contemplated  that  rights  of  pre-emption,  or  other 
claims  or  rights,  might  accrue .  or  become  attached  to  the  lands 
granted  after  the  general  route  of  the  road  was  fixed,  and  before  the 
line  of  definite  location  wd,s  established."  Railroad  Co.  v.  Sanders,. 
166  XT.  S.  620,  636,  17  Sup.  Ct.  676.  The  terms  of  the  grant  are  con- 
tained in  section  3,  where  it  is  provided  that  the  land  granted  i» 
every  alternate  section  of  public  land,  not  mineral,  designated  by 
odd  numbers,  within  the  limits  of  the  grant,  "whenever  on  the  line 
thereof  the  United  States  have  full  title,  not  reserved,  sold,  granted, 
or  otherwise,  appropriated,  and  free  from  preemption  or  other  claims 
or  rights  at  the  time  the  line  of  said  road  is  definitely  fixed  and  a 
plat  thereof  filed  in  the  office  of  the  commissioner  of  the  general  land 
office."  It  needs  no  argument  to  show  that  the  lands  here  described 
as  excepted  from  the  operation  of  the  grant  at  the  time  the  line  of 
the  road  should  be  definitely  fixed  were  never  at  any  time  granted 
to  the  railroad  company,  and,  being  expressly  withheld,  were  as  free 
from  the  terms  of  the  grant  when  the  general  route  of  the  road  was- 
fixed  on  February  21,  1872,  .as  though  they  had  never  been  within 
its  limits.  Like  mineral  lands,  they  were  expressly  excluded  from 
the  operation  of  the  act. 

It  follows,  that  the  first,  and,  indeed,  the  only,  question  to  be 
determined  is  this:  Was  the  land  in  controversy  free  from  pre-emp- 
tion or  other  claim  or  right  on  the  6th  day  of  July,  1882?  If  it  was, 
it  was  part  of  the  grant  to  the  railroad  company.  If  it  was  not,  the 
company  never  had  title  to  the  land,  and  cannot  prevail  in  this  ac- 
tion. In  an  action  of  ejectment,  the  plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own  title,  and  not  upon  the  weakness 
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of  the  title  claimed  by  his  adversary.    Fuesell  v.  Gregg,  113  U.  S.  5,10. 
565,  5  Sup.  Ct.  639. 

It  appears  that  the  defendant  entered  upon  this  land  in  Mav, 
1880,  as  a  purchaser  of  the  possession  and  improvements  from  the 
previous  owner,  and  thereafter  continuously  farmed  and  improved 
the  same  with  the  intention  of  entering  and  obtaining  a  title  thereto, 
if  so  entitled  under  the  laws  of  the  United  States.  He  was  there- 
fore a  settler  upon  this  land  at  the  time  the  line  of  the  road  was 
definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office,  on  July  6,  1882.  Was  this  settle- 
ment, under  the  circumstances,  a  "claim  or  right"  excluding  the  land 
from  the  grant  to  the  railroad?  The  land  was  at  that  time  unfiur- 
veyed,  and  was  not  surveyed  until  the  year  1885,  and  the  official  plat 
was  not  filed  in  the  land  office  until  March  23,  1885.  Two  days 
thereafter,  namely,  on  March  25,  1885,  the  defendant  made  his  ap- 
plication to  enter  the  land  as  a  pre-emptor,  and  thereupon  filed  the 
necessary  papers  for  that  purpose.  Section  6  of  the  act  of  July  6, 
1864,  after  providing  for  the  survey  of  the  lands  on  both  sides  of  the 
Northern  Pacific  Railroad,  provided  that  the  odd  sections  granted 
should  not  be  liable  to  sale  or  entry  or  pre-emption  before  or  after 
they  were  surveyed,  except  by  said  company,  as  provided  in  the 
act.    It  was  further  provided  that: 

*'The  provisions  of  the  act  of  September  fourth,  eighteen  hundred  and  forty- 
one,  granting*  pre-emption  rights,  and  the  acts  amendatory  thereof,  and  the 
act  entitled  *An  act  to  secure  homesteads  to  actual  settlers  on  the  puWic  domain.' 
approved  May  twenty,  eighteen  hundred  and  sixty-two,  shaU  be,  and  the  same 
are  hereby  extended  to  aH  other  lands  on  the  line  of  said  road  when  surveyed, 
excepting  those  hereby  granted  to  said  company." 

This  provision  of  the  act  extending  the  pre-emption  and  homestead 
laws  to  aJl  other  lands  on  the  line  of  the  road  not  granted  to  the 
company  is  significant,  in  view  of  the  fact  that  these  laws  had  al- 
ready been  extended  to  all  lands  belonging  to  the  United  States 
to  which  the  Indian  title  had  been,  or  might  thereafter  be,  extin- 
guished. Act  June  2,  1862  (12  Stat.  413),  and  Act  May  20,  1862  (12 
Stat.  392).  The  only  inference  to  be  dra¥m  from  this  provision  is 
that  these  laws  were  to  be  continued  in  full  force  and  effect,  not- 
withstanding the  grant,  and  to  be  applicable  to  all  lands  not  specif - 
•ically  therein  described  as  having  been  granted  to  the  company.  In 
the  case  of  Leavenworth,  L.  &  G.  R.  Co.  v.  U.  S.,  92  U.  S.  733,  748, 
the  supreme  court,  in  speaking  of  a  grant  of  land  made  in  1863  to 
the  state  of  Kansas,  declared  the  policy  of  congress  at  that  date  to 
have  been  to  preserve  pre-emption  and  homestead  rights  until  the 
line  of  the  aided  road  should  be  definitHy  fixed.    The  court  said: 

"Formerly,  lands  which  would  probably  be  affected  by  a  g^rant  were,  as  soon 
as  it  was  made,  if  not  in  advance  of  it,  withdrawn  from  market  But  experi- 
ence proved  that  this  practice  retarded  the  settlement  of  the  country,  and  at  the 
date  of  this  act  the  rule  was  not  to  withdraw  them  until  the  road  should  be 
actoaUy  located.  In  this  way,  the  ordinary  working  of  the  land  system  was 
not  disturbed.  Private  entries,  pre-emption  and  homestead  settlements,  and 
reservations  for  special  uses,  continued  within  the  supposed  limits  of  the  grant. 
the  same  as  if  It  had  not  been  made.  But  they  ceased  when  the  routes  of  the 
roads  were  definitely  fixed,  and  if  it  then  appeared  that  a  part  of  the  lands 
within  those  limits  had  been  either  sold  at  private  entry,  taken  up  l^  pre-emp- 
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tors,  or  reserved  by  the  United  States,  an  equivalent  was  provided.  The  com- 
panies were  allowed  to  select,  under  the  direction  of  the  secretary  of  the  inte- 
rior, in  lieu  of  the  lands  disposed  of  in  either  of  these  ways,  an  equal  number 
of  odd  sections  nearest  to  those  granted,  and  within  twenty  miles  of  the  line 
of  the  road.  Having  thus  given  lands  in  place  and  by  way  of  indemnity,  con- 
gress expressly  declared  what  the  act  had  already  implied,— that  lands  other- 
wise appropriated  when  it  was  passed  were  not  subject  to  it." 

These  observationB  of  the  court  are  peculiarly  applicable  to  the 
grant  to  the  Northern  Pacific  Company,  and  in  the  case  of  Northern 
Pac.  R  Co.  V.  Musser-Sauntry,  L.  L.  &  Mfg.  Co.,  168  U.  S.  604,  610, 
18  Sup.  Ct.  207,  this  feature  of  the  law  is  given  as  a  reason  why 
promptness  on  the  part  of  the  company  in  building  its  road  would 
result  to  its  advantage,  in  finding  nearly  all  its  grant  within  place 
limits.    The  court  said: 

"At  the  thne  of  the  passage  of  the  act  of  1864  only  In  the  vicinity  of  the 
proposed  eastern  and  western  termini  were  there  any  settlements.  The  great 
bull?  of  the  territory  through  which  the  road  was  to  pass  was  almost  entirely 
mMccupied.  Congress,  fixing  the  time  for  commencing  and  for  finishing  the 
work  within  two  and  twelve  years,  respectively  (section  8),  contemplated 
promptness  in  the  construction  of  the  road,  intending  thereby  to  open  this  large 
unoccupied  territory  to  settlement.  In  view  of  the  road's  traversing  a  com- 
parative wilderness,  it  made  a  grant  of  enormous  extent.  Within  the  unoccu- 
pied territory  thus  to  be  traversed  there  were  few  settlers,  and  few.  If  any, 
land  grants.  It  knew,  therefore,  that  if  the  company  proceeded  promptly,  as 
required,  it  would  find  vrithin  its  place  limits  nearly  the  fuU  amount  of  its 
grant." 

What,  then,  was  the  effect  of  the  settlement  by  the  defendant 
upon  the  land  in  question,  under  the  pre-emption  laws?  In  Whit- 
ney V.  Taylor,  158  U.  S.  85,  94,  15  Sup.  Ct.  800,  the  supreme  court 
held  that  the  act  of  September  4,  1841,  "gave  the  right  of  pre-emp- 
tion to  one  making  a  settlement  in  person,  and  who  inhabits  and 
improves  the  land,  and  erects  a  dwelling  thereon.**  The  various 
provisions  of  the  pre-emption  act  are  now  embraced  in  the  Revised 
Statutes,  and  that  part  of  section  10  which  declares  who  are  com- 
petent pre-emptors  on  the  public  lands,  and  what  constitutes  a 
pre-emption  claim,  is  found  in  section  2259,  as  follows: 

"Every  person,  being  the  head  of  a  family,  or  widow,  or  single  person,  over 
the  age  of  twenty-one  years,  and  a  citizen  of  the  United  States,  or  having  filed 
a  declaration  of  intention  to  become  such,  as  required  by  the  naturalization  laws, 
who  has  made,  or  hereafter  makes,  a  settlement  in  person  on  the  public  lands 
subject  to  pre-emption,  and  who  inhabits  and  improves  the  same,  and  who  has 
erected  or  shall  erect  a  dwelling  thereon,  is  authorized  to  enter  with  the  register 
of  the  land-office  for  the  district  in  which  such  land  lies,  by  legal  subdivisions, 
any  number  of  acres  not  exceeding  one  hundred  and  sixty,  or  a  quarter-section 
of  land,  to  indnde  the  residence  of  such  claimant,  upon  paying  to  the  United 
States  the  minimum  price  of  such  land." 

Then  follow  sections  in  the  Revised  Statutes  limiting  the  right 
of  pre-emption,  and  providing  the  proof  and  the  method  of  pro- 
cedure in  the  land  office  by  which  that  right  may  be  established. 
And,  where  a  settlement  is  made  on  unsurveyed  land,  the  time 
after  the  survey  within  which  the  declaratory  statement  must  be 
filed  is  prescribed  in  section  2266,  as  follows: 

**In  regard  to  settlements  which  are  authorized  upon  unsurveyed  lands,  the 
pre-emptions  claimant  shaU  be  in  aU  cases  required  to  file  his  declaratory  state- 
laent  within  three  months  from  the  date  of  the  receipt  at  the  district  land-office 
of  the  approved  plat  of  the  township  embracing  such  pre-emption  settlement." 
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These  provisions  of  the  statute  distinctly  recognize  that  the 
qualified  settler  who  enters  upon  and  improves  a  tract  of  public 
land  with  the  intention  of  obtaining  a  title  thereto  under  the  pre- 
emption laws  is  a  claimant,  that  he  has  a  claim  to  the  land,  and 
that  this  claim  is  a  right  of  pre-emption.  This  being  so,  it  would 
seem  that  this  was  one  of  the  "claims''  congress  had  in  view  when 
it  provided  that  the  odd-numbered  sections  granted  to  the  rail- 
road company  should  be  free  from  "other  claims  or  rights"  when 
the  definite  line  of  the  road  should  be  fixed.  Had  the  defendant 
perfected  his  entry  of  record  and  filed  his  declaratory  statement 
in  the  land  oflSce  prior  to  that  time,  he  could  then  have  had  a  pre- 
emption claim,  and  the  land  would  not  have  been  free  from  such 
claim.  But  congress  went  further,  and  limited  tiie  grant  to  lands 
"free  from  claims."  As  said  by  the  supreme  court  in  Northern 
Pac.  R.  Co.  V.  Musser-Sauntry  L.  L.  &  Mfg.  Co.,  supra: 

"No  one  can  read  this  entire  description  without  being  impressed  with  the 
fact  that  congress  meant  that  only  such  lands  should  pass  to  the  Northern  Pa- 
cific as  were  public  lands,  in  the  fullest  sense  of  the  term,  and  free  from  aU 
reservations  and  appropriations,  and  all  rights  or  claims  in  behalf  of  any  indi- 
vidual or  corporation,  at  the  time  of  the  definite  location  of  Its  road." 

But  we  are  not  without  direct  authority  upon  this  question. 
In  Railroad  Co.  v.  Sanders,  166  U.  S.  620,  17  Sup.  Ct.  671,  this  same 
grant  was  before  the  court.  After  the  general  route  of  the  road 
was  fixed,  February  21,  1872,  and  prior  to  the  establishment  of  its 
line  of  definite  location,  July  6,  1882,  certain  persons,  qualified  to 
enter  mineral  lands  under  the  laws  of  the  United  States,  entered 
upon  the  possession  of  lands  within  the  exterior  lines  of  both  the 
general  and  definite  routes  of  the  railroad,  and  made  claim  to  such 
lands.  These  claims  were  pending  when  the  definite  line  of  the 
road  was  fixed.  The  defendants,  who  subsequently  entered  into 
the  possession  of  the  land,  did  not  assert  title  in  themselves,  but 
resisted  the  claim  of  the  railroad  company  upon  the  ground  that 
the  land  was  excluded  from  its  grant  by  reason  of  the  fact  that 
there  were  claims  to  the  land  at  the  time  of  the  location  of  the 
road.  The  claims  consisted,  as  stated,  in  the  application  of  cer- 
tain parties  to  purchase  the  land  as  mineral  land.  The  land  was 
not  in  fact  mineral  land,  and  it  does  not  appear  what  became  of 
the  applications.  They  were  presented  merely  as  claims,  with- 
out any  other  fact  or  circumstance  tending  to  establish  their  con- 
nection with  any  right  of  title,  and  did  not  in  any  way  relate  to  the 
defendants'  right  of  possession  of  the  land.  The  court,  in  com- 
menting upon  this  feature  of  the  case,  said: 

"But  it  is  said  that  no  account  is  to  be  taken  of  those  applications,  for  the  rea- 
son that  the  present  defendants,  who  had  nothing  to  do  with  them,  and  had  no 
interest  in  them,  confess  in  their  answer  that  the  lands  in  question  'did  not 
contain  gold  or  other  precious  metals  in  paying  quantities,  or  In  such  quantitj 
as  to  make  the  same,  or  any  part  thereof,  commercially  valuable  therefor'; 
that  the  lands  are  therefore  to  be  regarded  as  agricultural  lands  that  passed  to 
the  company  under  the  act  of  18G4.  and  were  preserved  to  It  by  the  filing  of 
the  map  of  the  general  route  in  1872,  and  by  their  withdrawal  in  that  year  by 
tlie  general  land  oflice  *from  sale  or  location,  pre-emption  or  homestead  entry.' 
This  view  overlooks  the  fact  that  the  express  declaration  of  congress  was  that 
no  public  lands  should  pass  to  the  company,  to  which,  at  the  time  of  the  defi- 
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nite  location  of  the  road,  the  United  States  did  not  have  title  free  from  pre- 
emption 'or  other  claims  or  rights.'  U  the  applications  made  in  1880  and  1881 
to  purchase  different  parts  of  the  section  in  question,  and  which  were  pending 
and  undisposed  of  in  1882,  when  the  company  filed  its  map  of  definite  location, 
constituted  'claims,'  within  the  meaning  of  the  act  of  1864,  then  it  was  not 
competent  for  the  defendants,  by  any  admission  they  might  make,  for  what- 
ever purpose  made,  as  to  the  quality  of  these  lands,— whether  mineral  or  not,— 
to  eliminate  from  the  case  the  essential  fact  that  these  'claims'  existed  of  record 
when  the  line  of  the  road  was  definitely  located.  Indeed,  if  it  now  appeared 
that  the  land  ofi&ce  finally  adjudged,  after  the  definite  location  of  the  road,  that 
the  lands  embraced  by  those  applications  were  not  mineral,  they  could  not  be 
held  to  have  passed  to  the  railroad  company  under  the  act  of  1864,  for  the  rea- 
son that  they  were  not.  at  the  time  of  such  definite  location,  free  from  pre- 
emption or  'other  claims  or  rights.' " 

In  another  part  of  the  opinion  the  court  says: 

"As  the  lands  in  question  were  not  free  from  those  claims  at  the  time  the 
plalntiif  definitely  located  its  line  of  road,  it  is  of  no  consequence  what  dispo- 
sition was  or  has  been  made  of  the  claims  subsequent  to  that  date." 

The  court  accordinglj  held  that  the  lands  did  not  pass  to  the  rail- 
road company  by  the  terms  of  its  grant,  for  the  reason  that  claims 
to  the  land  were  pending  at  the  time  of  the  definite  location  of  the 
road. 

The  only  distinction  to  be  drawn  between  this  case  and  the  one 
at  bar  is  the  fact  that,  in  the  case  referred  to,  the  applications  to 
purchase  the  land  as  mineral  land  were  on  file  in  the  land  office 
when  the  line  of  definite  location  of  the  road  was  fixed,  while  in  the 
present  case,  although  the  defendant  had  settled  upon  the  land,  he 
had  not  at  that  time  filed  his  declaratory  statement;  but,  as  we 
have  seen,  this  was  not  necessary  under  the  statute,  for  the  reason 
that  the  land  was  unsurveyed  public  land.  As  soon  as  it  had  been 
surveyed,  and  the  plat  of  the  township  embracing  the  settlement 
was  received  at  the  district  land  office,  the  defendant  filed  his  de- 
claratory statement,  as  required  by  section  2266  of  the  Revised 
Statutes.  What  more  could  he  do?  He  had  not  only  settled  upon 
the  land  before  the  line  of  the  railroad  was  definitely  fixed,  but 
he  continued  to  occupy,  cultivate,  and  improve  the  land  until  his 
claim  was  established  by  law,  and  a  patent  issued  to  him  thereon, 
on  the  16th  day  of  November,  1891.  The  action  of  the  land  depart- 
ment in  issuing  a  patent  to  the  defendant  may  be  of  itself  immate- 
rial in  this  case,  but,  in  the  proceedings  in  the  land  office  resulting 
in  the  patent  being  issued,  the  fact  of  settlement  upon  the  land  by 
the  defendant  as  a  qualified  settler  under  the  law  was  found,  and 
found  by  competent  authority.  It  was  also  found  that  whatever 
right  or  claim  the  defendant  had  was  based  upon  this  settlement. 
In  other  words,  the  pivotal  fact  was  established  that  a  claim  to  this 
land,  whatever  that  claim  might  be  in  law,  existed  on  July  6,  1882. 
Catholic  Bishop  of  Nesqually  v.  Gibbon,  158  U.  S.  155,  166,  15  Sup. 
Ct.  779. 

In  Railroad  Co.  v.  Colbum,  164  U.  S.  383,  17  Sup.  Ct.  98,  the  court 
declared  the  law  to  be  that  no  pre-emption  or  homestead  claim  at 
taches  to  a  tract  of  land  until  an  entry  in  the  local  land  office,  and 
the  plaintiff  in  error  relies  upon  this  case  as  excluding  defendant's 
claim.    But  the  facts  in  that  case  did  not  require  the  court  to  deter- 
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mine  the  effect  of  a  settlement  upon  public  land  by  a  qualified  set- 
tler, followed  by  a  pre-emption  entry  within  the  time  prescribed  by 
law;  and  the  court  expressly  stated  that  it  deemed  it  unwise  to 
make  any  obserrations  concerning  matters  not  considered  by  the 
supreme  court  of  the  state  from  which  the  case  had  been  taken  npon 
a  writ  of  error.  The  case  of  Railroad  Co.  v.  Groeck,  31  C.  C.  A- 
334,  87  Fed.  970,  recently  decided  by  this  court,  is  also  relied  upon 
by  the  plaintiff  in  error  as  establishing  the  doctrine  that  the  lands 
in  question  were  withdrawn  by  the  operation  of  section  6  when  the 
general  route  of  the  road  was  fixed,  February  21,  1872,  and  were 
thereafter  excepted  from  homestead  and  pre-emption  entry.  The  act 
involved  in  that  case  was  the  act  of  July  27,  1866,  granting  lands  to 
aid  in  the  construction  of  the  Atlantic  &  Pacific  and  the  Southern 
Pacific  Railroads.  14  Stat.  292.  Section  6  of  that  act  is  identical 
with  section  6  of  the  act  granting  lands  to  the  Northern  Pacific, 
but  section  3  of  the  former  act  differs  very  materially  from  the  lat- 
ter act,  in  fixing  the  time  when  the  grant  of  specific  lands  should 
attach.  It  provides  that  there  is  granted  every  alternate  section 
of  public  land,  not  mineral,  designated  by  odd  numbers,  wherever 
on  the  line  of  the  road  the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from  pre-emption 
or  other  claims  or  rights,  ^'at  the  time  the  line  of  said  road  is  desig- 
nated by  a  plat  thereof  filed  in  the  oflSce  of  the  commissioner  of  the 
general  land  oflflce."  This  plat  was  filed  January  3,  1867,  and  under 
the  terms  of  the  act  the  grant  at  that  time  attached  to  the  odd- 
numbered  sections  not  subject  to  the  reservations,  claims,  and  rights 
mentioned  in  the  act.  The  defendant,  Groeck,  did  not  settle  upon 
the  land  claimed  by  him  until  September  2,  1885,  or  more  than  17 
years  after  the  right  of  the  railroad  to  specific  sections  had  been 
fixed  by  law.  His  pre-emption  entry  was,  however,  accepted  by  the 
land  department,  and  a  patent  for  tiie  land  issued  to  him,  because 
the  withdrawal  of  the  land  from  settlement  by  the  secretary  of  the 
interior  for  the  benefit  of  the  railroad  had  been  revoked  on  August 
15,  1887.  This  court  held  that  the  granting  act  itself  operated  to 
withdraw  from  settlement  the  lands  lying  within  the  limits  of  the 
grant  from  the  date  of  the  filing  of  the  map  of  the  general  route,  and 
this  determination  was  in  accordance  with  the  express  terms  of  the 
act.  Manifestly,  the  law  of  that  case  has  no  bearing  upon  the  case 
now  before  the  court.  The  sections  of  the  act  we  have  had  under 
consideration  differ  very  materially  from  the  provisions  of  other  acts 
granting  lands  in  aid  of  public  improvements,  and  decisions  in  cases 
based  upon  such  different  provisions  cannot  be  followed  as  authority 
in  this  case,  without  noticing  the  distinction;  and,  as  the  views  here 
expressed  are  believed  to  be  entirely  in  accord  with  the  latest  deci- 
sions of  the  supreme  court  upon  the  questions  involved,  it  is  not 
deemed  necessary  to  discuss  the  other  cases  cited  in  the  briefs. 

It  follows  from  what  has  been  said  that  we  are  of  the  opinion 
the  land  in  controversy  was  subject  to  homestead  and  pre-emption 
entry  after  the  general  route  of  the  Northern  Pacific  Railroad  was 
fixed,  on  February  21,  1872,  and  that  it  was  not  free  from  the  claim 
of  the  defendant  when  the  line  of  the  road  was  definitely  fixed,  on 
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July  6,  1882.  The  latter  determination  necessarily  disposes  of  the 
case.    The  judgment  of  the  court  below  will  be  affirmed. 

GILBERT,  Circuit  Judge  (dissenting).  I  am  unable  to  concur  in 
the  view  that  the  supreme  court  has  by  its  decisions  in  Railroad  Co. 
V.  Sanders,  166  U.  8.  620,  17  Sup.  Ct.  671,  and  Northern  Pac.  R. 
Co.  V.  Musser-Sauntry  L.  L.  &  Mfg.  Co.,  168  U.  S.  604,  18  Sup.  Ct. 
205,  overruled  a  series  of  prior  decisions  in  which  it  was  uniformly 
held  that  the  withdrawal  of  lands  within  the  grant  to  the  Northern 
Pacific  Railroad  Company  ux)on  the  filing  of  its  map  of  the  general 
route  of  its  road  operated  to  exclude  the  withdrawn  lands  from  sub- 
sequent settlement  by  individuals  under  the  homestead  and  pre- 
emption laws.  That  such  was  the  effect  of  the  withdrawal  has  been 
distinctly  and  repeatedly  announced.  In  Buttz  v.  Railroad  Co.,  119 
U.  S.  55,  7  Sup.  Ct.  100,  referring  to  the  grant  to  the  Northern  Pacific 
Railroad  Company,  the  court  said: 

"But  It  also  contemplates  a  preliminary  designation  of  the  general  route  of 
the  road,  and  the  exclusion  from  sale,  entry,  or  pre-emption  of  the  adjoining  odd 
sections  within  forty  miles  on  each  side,  until  the  definite  location  iff  made. 

•  •  ♦  When  the  general  route  of  the  road  is  thus  fixed  In  good  faith,  and 
information  thereof  giren  to  the  land  department  by  filing  the  map  thereof  with 
the  commissioner  of  the  general  land  office,  or  the  secretary  of  the  Interior,  the 
law  withdraws  from  sale  or  pre-emption  the  odd  sections  to  the  extent  of  forty 
miles  on  each  side.  The  object  of  the  law  in  this  particular  is  plain:  It  is 
to  preserve  the  land  for  the  company  to  which,  In  aid  of  the  construction  of  thp 
road,  it  is  granted." 

In  that  case  a  settler  had  upon  October  5,  1871,  entered  upon 
land,  with  the  intention  of  securing  a  pre-emption  claim.  The  land 
was  then  within  the  limits  of  an  Indian  reservation,  the  Indian  title 
to  which  was  not  extinguished  until  June  19,  1873.  On  August  11, 
1873,  and  within  three  months  after  the  government  survey  of  the 
land,  the  pre-emptioner  presented  his  declaratory  statement.  On  Feb- 
ruary 21,  1872,  the  map  of  the  general  route  of  the  road  had  been 
filed,  and  on  March  30,  1872,  the  withdrawal  was  made.  Speaking 
of  notice  of  the  withdrawal,  the  court  said: 

•*Thls  notification  did  not  add  to  the  force  of  the  act  itself,  but  it  gave  notice 
to  all  parties  seeking  to  make  a  pre-emption  settlement  that  lands  within  certain 
defined  limits  might  be  appropriated  for  the  road.  At  that  time  the  lands  were 
subject  to  the  Indian  title.  The  defendant  could  not,  therefore,  as  already 
stated,  have  then  initiated  any  pre-emption  right  by  his  settlement,  and  the  law 
cut  him  off  from  any  subsequent  pre-emption.  The  withdrawal  of  the  odd  sec- 
tions mentioned  from  sale  or  pre-emption,  by  the  sixth  section  of  the  act,  after 
the  general  route  of  the  road  was  fixed,  in  the  manner  stated,  was  never  an- 
nnlled.  It  foUows  that  the  defendant  could  never  afterwards  acquire  any  rights 
4igaln8t  the  company  by  his  settlement." 

In  St.  Paul  &  P.  R.  Co.  v.  Northern  Pac.  R.  Co.,  139  U.  S.  1,  11 
Sup.  Ct.  389,  concerning  the  withdrawal  of  lands  by  the  secretary  of 
the  interior,  the  court  said: 

••His  action  in  formally  announcing  their  withdrawal  was  oilly  giving  pub- 
Mdty  to  what  the  law  itself  declared.  The  object  of  the  withdrawal  was  to 
preserve  the  land  unincumbered  until  the  completion  and  acceptance  of  the  road. 

♦  ♦  ♦  After  such  withdrawal,  no  interest  in  the  lands  granted  can  be 
acquired,  against  the  rights  of  the  company,  except  by  special  legislative  decla- 
ration, nor,  indeed,  in  the  absence  of  its  announcement,  after  the  general  route 
is  fixed." 
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In  U.  S.  V.  Southern  Pac  R.  Co.,  146  U.  S.  670,  599, 13  Sup.  Ct  1B2^ 
the  court  expressly  approved  the  language  above  quoted  from  the 
opinion  in  Buttz  v.  Railroad  Co.  In  Hamblin  v.  Land  Co.,  147  U. 
S.  531,  13  Sup.  Ct  353,  it  was  held  that  a  withdrawal  of  lands  a» 
coming  within  the  limits  of  a  railroad  grant  operates  to  withdraw 
the  lands  from  homestead  entries,  even  if  found  afterwards  not 
to  come  within  such  limits.  In  Maddox  v.  Burnham,  156  U.  8.  644, 
15  Sup.  Ct.  448,  it  was  held  that  the  mere  occupation  of  public  land 
for  the  purpose  of  subsequently  entering  the  same  for  a  homestead* 
but  without  making  such  entry  until  after  a  withdrawal  had  been 
ordered  by  the  secretary  of  the  interior,  gave  the  occupant  no  right 
thereafter  to  obtain  title  under  the  homestead  laws. 

The  case  of  Railroad  Co.  v.  Sanders,  it  is  said,  declares  a  doc- 
trine at  variance  with  the  former  decisions  of  the  court  What 
was  actually  decided  by  the  court  in  that  case  was  that  the  with- 
drawal of  lands  consequent  upon  fixing  the  general  route  of  the 
road  did  not  operate  to  withdraw  mineral  land,  and  that  if  at  the 
time  of  fixing  the  definite  location  of  the  road  there  was  pending 
an  application  to  purchase  any  of  the  granted  lands,  upon  the 
ground  that  it  was  mineral  land,  such  application  constituted  a 
"claim"  against  the  land  which  excluded  it  from  the  grant,  not- 
withstanding the  fact  that  it  was  subsequently  proven  that  the 
land  was  not  in  fact  mineral  land.  That  decision  rests  upon 
grounds  which  have  no  application  in  the  present  case.  All  min- 
eral lands  were  withheld  from  the  grant  to  the  railroad  company. 
The  withdrawal  could  not  affect  lands  not  within  the  grant  Such 
lands,  after  withdrawal,  as  before,  were  open  to  claim  and  pur- 
chase as  mineral  lands.  The  difference  between  an  application  to 
purchase  mineral  lands,  and  a  pre-emption  entry  after  a  with- 
drawal, is  that  in  the  one  case  the  law  authorized  and  invited  the 
application  to  purchase,  while  in  the  other  it  strictly  prohibited 
all  steps  towards  obtaining  title,  and  declared  that  such  unau- 
thorized settlement  could  not  become  the  basis  of  a  claim.  It  is 
true  that  in  the  course  of  the  opinion  in  the  Sanders  Case  the  court 
remarked  that  section  3  of  the  grant  to  the  railroad  company 
"manifestly  contemplated  that  rights  of  pre-emption  or  other 
claims  and  rights  might  accrue  or  become  attached  to  the  lands 
granted  after  the  general  route  of  the  road  was  fixed,  and  before 
the  line  of  definite  location  was  established,"  but  the  case  pre- 
sented no  question  of  pre-emption  right.  It  is  not  conceivable 
that  the  court  intended  by  the  use  of  those  words  in  the  opinion 
to  deliberately  overrule  the  plain  doctrine  of  its  decisions  in  the 
cases  above  referred  to.  I  think  that  the  language  so  quoted  must 
be  considered  only  in  its  connection  with  the  question  which  was 
then  before  the  court  for  decision.  In  Northern  Pac.  R.  Co.  v. 
Musser-Sauntry  L.  L.  &  Mfg.  Co.,  the  court,  in  concluding  its  opin- 
ion, declared  that  the  only  point  intended  to  be  decided  was  **that 
when  a  withdrawal  of  lands  within  indemnity  limits  is  made  in 
aid  of  an  earlier  land  grant,  and  made  prior  to  the  filing  of  the 
map  of  definite  location  by  a  company  having  a  later  grant, — ^the 
latter  having  such  words  of  exception  and  limitation  as  are  found 
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in  the  grant  to  the  plaintiff, — it  operates  to  except  the  withdrawn 
lands  from  the  scope  of  such  later  grant."  The  court  ruled  in 
that  case,  as  it  had  ruled  before,  that  the  grant  of  lands  to  the 
Northern  Pacific  Railroad  Company  under  the  third  section  of  the 
grant  conveyed,  so  far  as  the  United  States  were  concerned,  only 
the  lands  within  the  grant  to  which  the  United  States  should  have 
^^full  title,  not  reserved,  sold,  granted  or  otherwise  appropriated, 
and  free  from  pre-emption,  or  other  claims  or  rights,  at  the  time 
the  line  of  said  road  is  definitely  fixed,  and  a  plat  thereof  filed  in 
the  office  of  the  commissioner  of  the  general  land  office,''  and  that 
the  United  States  retained  the  right  at  any  time  prior  to  the  date 
of  fixing  such  definite  line  to. make  a  legislative  grant  of  the  lands 
in  aid  of  another  railroad,  or  for  any  other  purpose;  but  the  court, 
in  its  opinion  in  that  case,  again  defined  the  office  and  function  of 
a  withdrawal,  and  said : 

•The  withdrawal  by  the  secretary  In  aid  of  the  grant  to  the  state  of  Wiscon- 
sin was  valid,  and  operated  to  withdraw  the  odd-numbered  sections  within  its 
limits  from  disposal  by  the  land  officers  of  the  government  under  the  general 
land  laws.    The  act  of  the  secretary  was,  in  effect,  a  reservation." 

Conceding  that  the  decision  in  that  case  reaffirms  the  doctrine 
that  congress  might  by  legislation  retract  from  the  grant  any  of 
the  odd-numbered  sections  within  the  limits  thereof,  and  might, 
even  after  the  general  route  was  fixed  and  the  lands  were  with- 
drawn, have  offered  the  same  to  settlers  under  the  pre-emption 
and  homestead  laws,  the  fact  remains  that  no  such  action  has 
been  had,  and  no  such  legislation  has  been  enacted.  In  section  6 
of  the  granting  act  to  the  Northern  Pacific  Railroad  Company, 
after  granting  the  odd-numbered  sections,  it  is  expressly  declared 
that  the  pre-emption  and  homestead  laws  shall  be  extended  to  the 
other  lands.  No  subsequent  legislation  has  indicated  the  pur- 
pose of  congress  to  extend  those  laws  to  lands  within  the  grant, 
other  than  those  so  indicated.  In  Menotti  v.  Dillon,  167  U.  S.  703, 
17  Sup.  Ct.  945,  the  court  made  a  similar  ruling  in  reference  to 
the  grant  to  the  Central  Pacific  Railroad  Company.  The  court 
said: 

•The  right  It  acquired,  in  virtue  of  the  act  making  the  grant  and  of  the  ac- 
cepted map  of  its  general  route,  was  to  earn  such  of  the  lands,  within  the 
exterior  lines  of  that  route,  as  were  not  sold,  reserved,  or  disposed  of,  or  to 
which  no  pre-emption  or  homestead  claim  had  attached,  at  the  time  of  the 
definite  location  of  its  road." 

And,  in  speaking  of  the  order  of  withdrawal,  said: 

•That  order  took  these  lands  out  of  the  public  domain,  as  between  the  rail- 
road company  and  Individuals;  but  they  remained  public  lands,  under  the  full 
control  of  congress,  to  be  disposed  of  by  it  in  its  discretion  at  any  time  beforo 
they  became  the  property  of  the  company  under  an  accepted  definite  location  of 
its  road." 

The  purpose  of  the  withdrawal,  as  has  been  often  declared  by 
the  supreme  court,  was  to  protect  the  grant.  What  protection 
would  be  afforded  by  a  withdrawal  which  left  the  withdrawn 
lands  in  the- same  position  as  other  lands  of  the  public  domain? 
The  construction  which  is  adopted  by  the  majority  of  the  court. 
in  this  case  renders  the  withdrawal  an  idle  and  meaningless  act. 
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If  it  is  the  true  construction,  the  grant  to  the  railroad  company 
might  have  been  entirely  defeated  by  entries  in  the  land  office  prior 
to  the  date  of  definite  location  of  the  road.  It  is  true  that  in  the 
case  of  Northern  Pac.  R.  Co.  v.  Musser-Sauntry  L.  L.  &  Mfg.  Co. 
the  court,  while  maintaining  the  right  of  congress  at  any  time 
prior  to  the  definite  location  to  withdraw  the  granted  lands  and 
bestow  them  in  aid  of  another  road,  answered  the  argument  that 
such  a  construction  might  operate  to  defeat  the  entire  grant  by 
referring  to  the  presumption  that  congress  "acted  and  would  act 
in  good  faith,"  and  without  intent  to  deplete  the  grant  by  subse 
quent  legislation,  or,  in  other  words,  declared  that,  while  congress 
had  the  power  to  deplete  the  grant,  it  might  be  relied  upon  not 
to  exercise  the  power.  But  can  any  such  presumption  arise  in 
favor  of  the  protection  of  a  land  grant  as  against  the  entry  of  in- 
dividual settlers  under  the  homestead  and  pre-emption  laws? 
May  they  be  relied  upon  to  act  in  good  faith,  and  with  due  regard 
for  the  rights  of  the  railroad  company  and  the  intention  of  con- 
gress? In  the  sentence  above  quoted  from  the  opinion  in  Menotti 
V.  Dillon,  "That  order  took  these  lands  out  of  the  public  domain, 
as  between  the  railroad  company  and  individuals,''  is  contained, 
in  brief,  the  rule  of  law  which  is  established  by  the  decisions,  and 
by  which  the  present  question  should  be  governed-  Lands  m> 
withdrawn  are  reserved  from  settlement  by  pre-emptore.  So  far  av 
the  settler  is  concerned,  they  are  no  longer  within  the  public  domain. 
or,  as  was  said  in  Northern  Pac  R.  Co.  v.  Musser-Sauntry  L.  L.  & 
Mfg.  Co.,  "The  act  of  the  secretary  was,  in  effect,  a  reservation.*" 
These  utterances  of  the  supreme  court,  which  are  subsequent  in 
time  to  the  decision  in  the  Sanders  Case,  manifest  the  purpose  of  the 
court  to  adhere  to  its  settled 'definition  of  the  office  and  effect  of  a 
withdrawal, — ^a  definition  which  can  have  but  one  meaning.  If  sncb 
is  the  true  construction  of  the  grant,  a  pre-emption  entry,  the  initial 
step  of  which  was  taken  subRe<iuent  to  the  withdrawal,  cannot  avail 
to  except  the  land  from  the  grant. 


(94  Fed.  946.) 

GRAND  TRUNK  RY.  CO.  OF  CANADA  v.  BAIRD. 

(Oircuit  Court  of  Appeals,  Second  Circuit.    March  1, 1880.) 

No.  16. 

Injury  to  Employb — Contributory  NKGrjoENCE. 

Plaintiff  had  been  for  years  foreman  of  track  repairs  on  the  tracks  la 
the  yards  of  the  defendant  railroad  company,  and  was  familiar  with  the 
course  of  business  in  switching  Jn  the  yards.  He  knew  that  when  an 
engine  of  the  defendant  went  westward  beyond  a  certain  point  on  a  cer- 
tain track  it  must  return  on  another  track.  He  knew  that*  an  engine 
had  gone  upon  the  first-named  track,  and  must  shortly  return  upon  the 
other.  He  glanced  at  tlie  switches,  and  thought  he  saw  that  the  track 
was  closed,  and  walked  between  the  tracks,  and  turned  to  cross  on  the 
return  track,  when  he  was  struck  by  the  engine.  He  did  not  look,  on 
the  assumption  that  the  engine  was  not  coming,  because  he  had  heard  no 
signal  of  its  approach.    Held,  that  he  was  guilty  of  contributory  ne^igence. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

Tbe  defendant  in  error,  hereinafter  called  the  •^lalnttfl,"  brought  an  action 
at  law,  subsequently  remoyed  to  tbe  United  States  circuit  court  for  the  North- 
em  district  of  New  York,  against  the  Grand  Trunk  Railway  Company  of  Can- 
ada, hereinafter  called  the  "defendant,"  to  obtain  damages  for  an  injury  al- 
leged to  have  been  suffered  by  its  negligence.  A  verdict  for  |14,500  was  ren- 
dered for  the  plaintiff,  upon  which  judgment  was  entered,  and  this  writ  of 
error  was  brought  to  review  the  judgment  , 

Greorge  F.  Brownell,  for  plaintiff  in  error. 
George  Raines,  for  defendant  in  error. 

Before  LACOMBE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  The  injury  occurred  about  half  past 
11  o'clock  in  the  forenoon  of  May  4,  1892,  upon  a  clear  day,  at  the 
railroad  yards  of  the  New  York  Central  Railroad  Company,  at  Sus- 
pension Bridge,  N.  Y.  The  plaintiff  was  then  about  36  years  old, 
began  railroad  work  in  December,  1875,  had  been  continuously  in 
the  employment  of  the  New  York  Central  Company,  with  the  ex- 
ception of  a  year  and  four  months,  and  was  a  foreman  of  track  re- 
pairs upon  its  tracks  at  Suspension  Bridge,  from  May  8,  1890,  until 
the  accident.  The  main  tracks  of  the  New  York  Central  are  south 
of  the  Suspension  Bridge  station.  Tracks  Nos.  1  and  2  are  north 
of  the  station,  and  extend  thence  easterly  to  the  New  York  Central 
freight  yard.  Track  No.  3  is  a  stub  track,  ending  at  the  northerly 
end  of  the  station.  These  three  tracks  run  westerly,  converge  at  a 
point  where  there  are  two  switches,  about  600  feet  west  of  the 
station,  known  in  the  case  as  "A,"  and  become  one  track  which  con- 
tinues westerly  towards  the  Suspension  Bridge.  Tracks  1  and  2  are 
used  by  the  defendant  for  carrying  its  freight  and  passengers  into 
Canada.  No.  3  is  used  by  the  New  York  Central  road  generally. 
Loaded  freight  cars  destined  for  the  Grand  Trunk  road  are  placed 
in  the  freight  yard  east  of  the  station,  are  brought  down  by  the 
switching  engines  of  that  road,  and  usually  placed  upon  No.  1,  and 
the  train,  when  made  up,  is  hauled  upon  that  track  beyond  the 
switches  to  the  defendant's  Suspension  Bridge  connections.  The  en- 
gine returns,  is  switched  at  A  to  No.  2,  comes  back  to  a  point  east 
of  the  station,  and  a  switch  is  turned  to  enable  it  to  pass  upon  No. 
1  again.  When  the  switching  engine  is  about  to  return  from  the 
bridge,  the  switchman  opens  the  switch  at  A  to  permit  it  to  pass  as 
a  matter  of  course,  and  without  previous  notice,  upon  No.  2,  or,  if 
the  switchman  is  not  at  that  point,  a  signal  of  two  whistles  is  given 
from  the  engine  to  recall  him.  This  yard  and  these  tracks  are  con- 
stantly being  used  for  switching  purposes,  and  the  plaintiff  was  fa- 
miliar  with  the  course  of  business,  and  knew,  when  he  saw  a  switch- 
ing engine  goin^  westward  on  track  No.  1  beyond  the  switches,  that 
it  would  soon  return  on  track  No.  2.  On  the  morning  in  question 
the  conductor  of  engine  449  found  among  his  freight  in  the  New 
York  Central  yards  two  cars  for  the  Erie  road.  They  were  placed 
next  the  engine,  and  the  train  was  pulled  to  the  depot,  and  stopped 
on  track  No.  1.    The  two  Erie  cars  were  cut  out,  sent  down  on 
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track  No.  1,  and  delivered  to  the  Erie  yard  by  engine  449.  The  en- 
gine came  back  as  usual  to  the  switch,  was  switched  to  No.  2,  and 
continued  upon  that  track  until  the  accident  happened,  193  feet  east 
of  the  switch  points.  The  switch  was  opened  by  the  switch  tend» 
from  his  own  knowledge  of  the  necessity  for  doing  so,  and  without  a 
call  by  whistle. 

The  plaintiff  testifies  that  he  saw  engine  449  when  it  pulled  the 
traia  from  the  freight  yard  upon  track  No.  1,  that  it  was  cut  off, 
mo^'ed  away  from  the  train,  and  was  at  the  switch,  A,  and  was  mor- 
ing  westward  beyond  the  switch.  He  thought  that  no  cars  were 
attached  to  it.  He  was,  at  that  time,  overseeing  the  unloading 
of  some  ties  at  a  point  on  the  main  tracks  about  60  feet  south  (rf 
the  Diamond  crossing,  which  is  about  40  feet  west  of  A.  He  testifies 
that  he  then  went  over  to  the  frogs  near  A,  and  examined  those  on 
No.  2,  to  see  whether  they  were  in  good  order;  saw  what  one  of 
his  workmen,  named  Stahl,  was  doing,  who  was  working  a  few  feet 
east  of  the  crossing  at  the  switches  A,  and  who  was  about  opposite 
the  plaintiff  on  the  other  side  of  the  track.  He  then  walked  down  be- 
tween tracks  1  and  2  a  space  of  about  7^  feet  wide,  and  spoke  to  a 
workman  named  Smith;  then  walked  beyond  him  about  50  or  60 
feet,  to  speak  to  his  men,  who  were  loading  iron  on  track  3;  waa 
going  to  step  across  track  2,  and  had  just  placed  one  foot  over  the 
rail,  when  he  was  struck  by  engine  449.  He  says  that  he  was  listen- 
ing for  a  signal,  heard  no  bell,  had  not  looked  back  to  see  whether 
the  engine  was  returning,  paid  no  attention  to  it  after  he  saw  it  move 
westerly,  that  when  he  was  looking  at  Stahl  he  noticed  the  condition 
of  the  switches,  and  saw  that  the  switch  for  No.  1  was  open 
and  for  No.  2  was  closed.  He  says  that  the  accident  might  have  l^en 
six  or  seven  minutes,  or  a  little  more  than  that,  after  he  noticed 
the  condition  of  the  switch.  He  received  very  severe  injuries.  Hia 
leg  was  crushed;  was  necessarily  amputated.  The  result  of  his  other 
injuries  is  probably  permanent.  His  earning  capacity  is  pretty  much 
destroyed,  and,  if  he  was  entitled  to  a  judgment  in  his  favor,  the 
injury  justified  the  amount  of  the  verdict. 

It  was  apparent  that  the  defendant  was  not  in  fault  for  not  seeing 
and  attempting  to  avoid  him  when  he  was  upon  the  track,  for  he 
had  only  plac^  one  foot  over  the  rail  when  he  was  struck.  When 
the  evidence  was  closed,  the  two  points  upon  which  the  plaintiff 
relied  in  order  to  establish  the  negligence  of  the  defendant,  were  an 
unusual  rate  of  speed  of  the  engine  after  it  passed  upon  track  No. 
2,  or  that  it  proceeded  without  ringing  the  bell.  The  state  of  the 
evidence  required  that  the  question  of  negligence  should  be  submit- 
ted to  the  jury,  which  the  trial  judge  did  sul«tantially  as  follows: 

'The  testimony  is  so  clear  that  the  engine  came,  and,  track  No.  2  being  open, 
proceeded,  as  it  customarily  did,  tliat  it  seems  to  me  tlie  only  matter  wlilch 
requires  your  serious  consideration  upon  this  branch  of  the  case  Is  whether 
the  engine,  after  it  passed  upon  track  No.  2,  proceeded  at  an  undue  rate  of 
speed,  or  proceeded  without  ringing  the  bell.  In  the  first  place,  what  was 
the  customary  rate  of  speed,  and  what  was  the  practice  in  respect  to  ringing 
the  bell?  I  shall  not  dwell  upon  the  evidence.  It  has  been  suggested— and  tlie 
suggestion  is  entitled  to  consideration— that  aU  the  men  in  charge  of  this  «h 
£ine  testify  that  the  beU  was  being  rung,  and  that  the  engine  was  moriiig  at 
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a  very  moderate  rate  of  speed,  and  It  is  competent  for  you  to  infer  from  their 
conduct  of  the  engine  as  they  would  have  us  believe  it  was  upon  this  occasion, 
and  the  other  testimony  in  the  case,  what  the  ordinary  practice  was.  If  you 
find  that  their  testimony  is  not  reliable,  that  they  were  not  in  observance  of 
the  ordinary  practice,  that  they  were  running  the  engine  at  an  unusual  rate 
of  speed,  and  were  not  ringing  the  bell,  then  you  can  find  the  plaintifiC  has  es- 
tablished his  case,  so  far  as  it  rests  upon  the  negligence  of  the  defendant.  If, 
on  the  other  hand,  you  And.  that  on  this  occasion  the  defendant,  through  its 
employes,  observed  the  precautions  which  were  usually  adopted,  running  the 
engine  at  the  usual  rate  of  speed,  ringing  the  bell,  as  they  testify  they  did, 
then  the  plaintiff  must  fail,  because  he  will  not  have  succeeded  in  establishing 
that  the  defendant  was  guilty  of  negligence." 

The  verdict  of  the  jury  establishes  the  fact  that  they  found  the 
issue  for  the  plaintiff^ 

The  remaining  vital  question  in  the  case  is  whether  the  conduct 
of  the  plaintiff  so  palpably  showed  contributory  negligence  that  the 
judge  should,  in  accordance  with  the  request  of  the  defendant,  have 
taken  the  case  from  the  jury.  He  did  submit  it  to  them  under  a 
charge  manifestly  in  favor  of  the  defendant,  but  permitting  a  ver- 
dict in  favor  of  the  plaintiff.  His  charge  upon  that  subject  was,  in 
substance,  as  follows: 

"Then  we  pass  to  the  question  of  contributory  negligence.  And  you  are  to 
bring  the  judgment  and  observation  of  Intelligent  men  to  the  consideration  of 
the  particular  circumstances  of  the  case.  If  it  is  true  that  the  plaintiff  sup- 
posed that  the  switch  on  No.  2  was  not  open;  if  it  is  true  that,  going  only  the 
distance  that  he  did,— 190  or  200  feet,— he  would  have  heard  a  signal  made  by 
the  approaching  engine  to  the  switchman;  If  it  is  true  that  not  hearing  this 
signal,  believing  the  switch  to  be  closed,  and  not  hearing  the  ringing  of  the 
engine  bell,  because  none  was  rung,  he  stepped  upon  the  track,— you  may  find 
that  that  was  not  an  act  of  negligence  on  his  part,  but  that  under  the  same 
circumstances  a  man  of  ordinary  care  and  prudence  would  have  done  the  same 
thing.  Yet  you  are  not  to  lose  sight  of  the  consideration  which  has  often  been 
enforced  by  the  courts,  and  is  the  law,  that  It  is  the  duty  of  every  person, 
when  crossing  a  railroad  track,  or  when  approaching  any  perilous  place,  to 
exercise  the  faculties  which  his  Creator  has  given  him  for  his  preservation 
and  protection;  to  exercise  all  his  faculties,  including  his  eyes  antf  ears.  Were 
the  circumstances  in  this  case  such  as  to  Justify  a  man,  in  the  exercise  of  ordi- 
nary prudence,  In  not  turning  about  to  see  whether  the  train  was  approach- 
ing? Were  the  circumstances  such  that  he  could  rely  upon  hearing  the  ap- 
proach of  an  engine?" 

He  also  said  that,  if  the  plaintiff  had  turned  about,  and  looked 
behind  him,  before  stepping  upon  the  track,  he  could  have  seen 
the  approaching  locomotive.  If  contributory  negligence  was  estab- 
lished beyond  question,  it  was  so  established  by  the  testimony  of  the 
plaintiff  in  connection  with  the  uncontroverted  facts,  and  the  case 
could  not  have  been  taken  from  the  jury  except  upon  the  ground 
that,  regarding  his  entire  testimony  as  true,  the  facts  as  admitted 
by  him  permitted  no  escape  from  contributory  negligence  on  his 
part.  The  uncontroverted  facts  were  that  the  scene  of  the  accident 
was  a  railroad  yard,  in  which  switching  engines  were  constantly  in 
operation;  that  the  course  of  business  for  such  engines  upon  tracks 
1  and  2  was  uniform,  and  well  known  by  the  plaintiff,  who  was  in 
an  important  position,  and  thoroughly  trained  in  the  work  of  the 
>ard,  and  who  knew  that  when  an  engine  went  westward  beyond  the 
switches  at  A  it  must  return  upon  track  2.  His  conduct  was  based, 
according  to  his  testimony,  upon  the  facts  that  he  had  seen  that 
3G  C.C.A.— 37 


Digiti 


zed  by  Google 


578  S6  C.  C.  A.  RBPORTB. 

track  No.  2  was  closed,  that  nntil  it  was  open  no  engine  could  reap- 
pear upon  it,  that  he  should  hear  a  signal  by  bell  telling  that  the 
engine  had  reappeared,  and  that  he  listened,  as  he  walked,  for  that 
purpose.  It  is  admitted  that  he  did  not  otherwise  watch  for  the 
return  of  the  engine,  or  look  to  see  whether  it  was  coming.  The 
question,  then,  is,  can  a  jury  be  permitted  to  say  that  his  attanpt 
to  cross  No.  2  was,  in  view  of  this  state  of  facts,  not  an  act  of  ne^ 
gence,  but  justifiable  as  an  act  of  ordinary  prudence?  The  ques- 
tion of  negligence  is  ordinarily  one  of  fact,  and,  being  such,  is  to  be 
submitted  to  the  jury  for  their  ultimate  determination.  "The  que»^ 
tion  of  negligence  is  one  of  law  for  the  court  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion  from 
thejn;  or,  in  other  words,  a  case  should  not  be  withdrawn  from  the 
jury  unless  the  conclusion  follows,  as  a  matter  of  law,  that  no  re- 
covery can  be  had  upon  any  view  which  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish.''  Gardner  v.  Railroad  Co.,  150 
U.  S.  349,  14  Sup.  a.  140;  Elliott  v.  Railway  Co.,  150  U.  S.  245.  14 
Sup.  Ct.  85;  Railroad  Co.  v.  McDonald,  152  U.  S.  262,  14  Sup.  Ct. 
619;  and  authorities  there  cited. 

While  there  is  no  supremacy  in  the  rights  of  owners  of  railroads 
operated  by  steam  over  the  rights  of  indinduals  who  are  also  lawfully 
using  the  same  roadway,  yet  the  dangers  from  this  means  of  trans- 
portation are  manifest,  while  its  use  has  become  a  necessity,  and 
it  is  therefore  simply  prudent  for  the  passer-by  to  exercise  the  caution 
which  experience  has  shown  to  be  needful.  An  ordinary  and  almost 
instinctive  exercise  of  that  caution  is  an  endeavor  to  determine  by 
eyesight,  rather  than  by  surmise,  whether  danger  is  at  hand.  It  has, 
therefore,  become  a  requirement,  as  a  general  rule,  that  a  person  of 
mature  years,  and  in  the  possession  of  his  faculties,  who  is  about  to 
cross  a  railroad  track  over  which  steam  engines  are  known  to  be  in 
constant  use,  must  necessarily  use  the  precautions  against  danger 
which  his  eyes  and  ears  and  powers  of  observation  provide.  This 
is  not  a  statutory  rule,  and  there  are  probably  cases  in  which  such 
a  compulsory  regulation  is  not  applicable,  and  in  which  other  cir- 
cumstances exist  which  control  its  reasonableness;  as,  for  instan**^ 
when  the  injured  person,  confused  by  the  negligence  of  the  railroati 
officers,  has  made  a  mistake  in  his  means  of  remedy.  Elliott  v. 
Railway  Co.,  supra.  It  is,  however,  in  ordinary  cases,  a  command 
of  common  prudence  recognized  by  reasonable  men,  is  reiterateil  by 
courts,  and  should  not  be  frittered  away  by  juries.  The  language 
of  the  supreme  court,  especially  when  directed  to  the  duty  of  rail- 
road employes  to  avoid  carelessness  in  the  crossing  of  tracks,  has 
been  clear  and  definite.  Upon  the  general  subject  of  carelessne« 
by  a  foot  passenger  when  called  upon  to  cross  a  railroad  track,  Mr. 
Justice  Field  said  in  Railroad  Co.  v.  Houston,  95  U.  S.  697, — a  case 
of  injury  which  resulted  in  death, — as  follows: 

"The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell.  If  such 
were  the  fact,  did  not  relieve  the  deceased  from  the  necessity  of  taking  ordi- 
nary precautions  for  her  safety.  Negligence  of  the  company's  employ^  in 
these  particulars  was  no  excuse  for  negligence  on  her  part.  She  was  bound 
to  listen  and  to  look,  before  attempting  to  cross  the  railroad  track,  in  order  to 
avoid  an  approaching  train;  and  not  to  walk  carelessly  into  the  place  of  pos- 
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sible  danger.  Had  she  used  iier  senses,  she  conld  not  have  failed  both  to  hear 
and  to  see  the  train  which  was  coming.  If  she  omitted  to  use  them,  and 
walked  thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  negligence, 
and  so  far  contributed  to  her  Injuries  as  to  deprive  her  of  any  right  to  complain 
of  others." 

To  the  same  effect  is  Schofield  v.  Kailway  Co.,  114  U.  8.  G15,  5  8up. 
Ct.  lV2o.  The  duty  of  a  railroad  employ^  in  a  railroad  yard  to  be 
attentive  to  the  probable  or  usual  movements  of  switching  engines 
which  are  in  constant  use  is  commented  upon  in  Aerkfetz  v.  Hum- 
phreys, 145  U.  S.  418,  12  Sup.  Gt.  835.  That  a  railroad  employ^  in 
railroad  service  is  not  to  assume  that  the  train  is  not  approaching, 
or  that  a  thing  which  he  wants  to  do  can  be  done  in  safety,  is  sharply 
considered  in  the  Elliott  Case,  supra.  It  is  true  that,  if  there  are 
degrees  of  negligence,  the  injured  man  in  that  case  was  guilty  of 
more  inexplicable  negligence  than  the  plaintiff,  but  it  was  negligence 
of  the  same  kind,  and  the  suggestions  of  Mr.  Justice  Brewer  in  de- 
livering the  opinion  of  the  court  are,  therefore,  of  value: 

"It  thus  appears  that  the  deceased,  an  experienced  railroad  man,  on  a  bright 
morning,  and  with  nothing  to  obstruct  his  vision,  starts  along  and  across  a 
railroad  track,  with  which  he  was  entirely  familiar,  with  cars  approaching, 
and  only  25  or  30  feet  away,  and,  before  he  gets  across  that  track,  Is  overtaken 
by  those  cars  and  killed.  But  one  explanation  of  his  conduct  is  i>ossible.  and 
that  is  that  he  went  upon  the  track  without  looking  to  see  whether  any  train 
was  coming.  Such  omission  has  been  again  and  again,  l)oth  as  to  travelers 
on  the  highway  and  employes  on  the  road,  affirmed  to  be  negligence.  The 
track  itself,  as  it  seems  necessary  to  iterate  and  reiterate,  is  itself  a  warning. 
It  is  a  place  of  danger.  It  can  never  be  assumed  that  cars  are  not  approacli- 
Ing  on  a  track,  or  that  there  is  no  danger  therefrom.  It  may  be,  as  is  urgod, 
that  his  motive  was  to  assist  in  getting  the  hand  car  out  of  the  way  of  the 
section  moving  on  the  siding.  But,  whatever  his  motive,  the  fact  remains 
that  he  stepped  on  the  track  in  front  of  an  approaching  train  without  looking, 
or  taking  any  precautions  for  his  own  safety.  This  is  not  a  case  in  Avhich 
one,  placed  in  a  position  of  danger  through  the  negligence  of  the  company, 
confused  by  his  surroundings,  makes,  perhaps,  a  mistake  in  choice  as  to  the 
way  of  escape,  and  is  caught  in  an  accident;  for  here  the  deceased  was  in  no 
danger.  He  was  standing  In  a  place  of  safety  on  the  south  of  the  main  track. 
He  went  into  a  place  of  danger  from  a  place  of  safety,  and  went  in  without 
taking  the  ordinary  precautions  imperatively  required  of  all  who  place  them- 
selves in  a  simUar  position  of  danger." 

These  cases,  and  others  in  the  federal  courts  (Railway  Co.  v.  Mose- 
ley,  6  C.  C.  A.  641,  57  Fed.  921),  emphasize  the  point  that  the  belief 
on  the  part  of  the  injured  person  that  an  accident  is  not  going  to 
occur  because  he  does  not  suppose  that  a  train  is  at  hand,  is  not  an 
adequate  reason  for  neglect  to  take  the  natural  means  at  his  com- 
mand to  determine  whether  an  accident  is  imminent,  for  the  "track 
is  a  warning  and  a  place  of  danger."  In  this  case  the  accident  hap- 
pened on  a  fine,  clear  day,  when  there  were  no  unusual  circumstances 
to  distract  the  attention  of  an  experienced  man,  like  the  plaintiff. 
He  knew  the  important  fact  that  engine  449  must  shortly  return  on 
track  2.  He  had  glanced  at  the  switches,  and  saw,  or  thought  he 
saw,  that  the  track  was  closed,  walked  eastward  between  the  tracks 
Nos.  2  and  3,  and  turned  to  cross  No.  2  in  the  belief  or  assump- 
tion that  the  engine  was  not  coming,  because  he  had  heard  no  signal 
of  its  approach.  He  crossed^  when,  if  he  had  turned  about  and 
looked,  he  could  have  seen  the  approaching  engine;   and  the  cause 
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of  the  injury  was  his  violation  of  the  doty  of  protecting  himself 
against  an  obvious  danger.  The  judgment  is  reversed,  with  costs, 
and  the  cause  is  remanded  to  the  circuit  court  for  a  new  triaL 


(94  Fed.  959.) 

IRVINE    V.    ANGUS   et   at 

(Circuit  Court   of   Appeals,   Ninth   Circuit.    May  23,   1899.) 

No.   488. 

On  Petition  for  Rehearing.     For  former  opinion,  see  93  Fed.  629. 

George  W.  Towle,  Jr.,  for  plaintiff  in  error. 
Pierson  &  Mitchell  and  (Sarrett  W.  McEnemey,  for  defendants  in 
error. 

Before  GILBERT  and  ROSS,  (Circuit  Judges,  and  DE  HAVEN, 
District  Judga 

DE  HAVEN,  District  Judge.  We  are  satisfied  with  the  general 
views  announced  in  our  former  opinion,  and  with  the  conclusion  there 
reached,  except  in  one  particular,  and  that  relates  to  the  amount  of 
the  judgment  which  the  circuit  court  should  be  directed  to  enter  in 
favor  of  the  plaintiff  in  error.    The  bill  of  exceptions  recites  that: 

"It  was  admitted  by  defendants  that  the  assessments  mentioned  In  the  com- 
plaint were,  each  and  all,  duly  levied  upon  the  shares  of  stock  therein  mentioned 
by  said  corporation,  the  Morgan  Mining  Ck)mpany;  *  •  *  that  each  of  said 
assessments  was  paid  by  Irvine  from  his  own  fmids  at  the  last  moment  that 
the  same  could  be  paid  before  the  said  shares  would  otherwise  have  been  law- 
fully offered  for  sale." 

In  our  former  opinion  we  inadvertently  assumed  that  the  aggregate 
amount  of  the  assessments  so  paid  by  Irvine  was  f  15,190.06;  that 
being  the  amount  named  in  the  prayer  of  the  complaint,  and  for 
which  judgment  was  demanded  against  the  defendants  in  error. 
In  the  petition  for  rehearing  our  attention  has  been  called  to  the 
fact  that  this  amount  is  in  excess  of  the  aggregate  of  the  sums  al- 
leged in  the  body  of  the  complaint  to  have  been  paid  by  Irvine  od 
account  of  such  assessments,  and  therefore  in  excess  of  the  amount 
admitted  by  the  defendants  in  error  to  have  been  paid  by  him.  This 
error,  however,  can  be  corrected  by  a  modification  of  our  former  judg- 
ment, without  granting  the  petition  for  a  rehearing.  The  petition 
for  a  rehearing  will  therefore  be  denied,  and  our  former  judgment 
will  be  modifi^  so  as  to  read  as  follows:  Tlie  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  remanded,  with  directions  to  that 
court  to  render  judgment  upon  the  admissions  of  the  parties  contained 
in  the  bill  of  exceptions,  in  favor  of  the  plaintiff  in  error,  for  the 
sum  of  f  11,527.80,  with  legal  interest  thereon  from  May  21, 1884,  and 
costs. 

ROSS,  Circuit  Judge  (dissenting).  I  am  unable  to  agree  to  the 
disposition  of  this  case  now  made  by  the  court.    In  the  opinion  here- 
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tofore  delivered,  we  have  treated  the  case  as  an  action  at  law.  In 
such  a  case  there  must  be,  as  a  basis  for  a  judgment,  a  verdict 
of  a  jury,  or,  in  the  event  a  jury  be  waived  by  the  parties,  findings 
of  fact  by  the  court,  unless  there  be  an  agreed  statement  of  facts 
entered  into  by  the  parties  in  lifeu  of  such  findings.  In  the  present 
case  the  court  below  made  findings  of  fact,  which  this  court  held 
erroneous  in  an  essential  particular.  The  logical  and  necessary  re- 
sult of  such  holding  is,  in  my  opinion,  the  reversal  of  the  judgment, 
and  the  remanding  of  the  case  to  the  court  below  for  a  new  trial. 
I  do  not  think  this  court  is  justified  in  looking  to  admissions  made 
during  the  progress  of  the  trial,  embodied  in  the  bill  of  exceptions, 
as  a  basis  upon  which  to  order  judgment,— especially  where,  as  here, 
those  admissions  are  contradicted  by  the  findings  of  fact  made  by  the 
court  below.  I  am  therefore  of  opinion  that  the  judgment  should  be 
reversed,  and  the  cause  remanded  to  the  court  below  for  a  new  trial. 


(94  Fed.  960.) 

HANSON  V.  SMITH  et  al. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    May  2,  1899.) 

No.  471. 

1.  Pleading— Variance. 

Where  plaintiff  in  an  action  for  damages  counts  on  the  loss  of  profit  on 
a  sale  of  property  which  he  alleges  he  had  made,  but  was  prevented  from 
consummating  by  reason  of  defendants*  breach  of  a  contract  to  seU  him 
the  property,  and  in  compliance  with  an  order  of  court  flies  a  biU  of  par- 
ticulars, setting  out  the  name  of  the  person  to  whom  he  had  made  the  sale, 
and  its  terms,  he  is  not  entitled  to  introduce  evidence  of  a  different  sale  to 
another  person. 

2.  CONTRACTS— Breach— Forfeiture  of  Option. 

Plaintiff,  who  had  secured  from  defendants  an  option  to  purchase  from 
them  an  interest  in  certain  mining  claims  at  the  expiration  of  nine  months, 
agreeing  to  prosecute  development  work  on  the  claims  meantime,  expending 
a  certain  sum,  and  that,  If  work  ceased  thereon  for  30  days,  the  option 
should  be  forfeited,  hired  two  of  the  defendants  to  work  on  the  claims. 
Shortly  after  they  had  commenced  work,  and  while  he  was  indebted  to 
them  for  wages,  he  left  them  with  a  small  amount  of  supplies,  promising  to 
return  in  three  weeks.  He  did  not  return,  or  send  them  either  money  or 
supplies,  and  they  heard  nothing  from  him  for  about  three  months.  A 
month  after  he  left,  they  suspended  work,  and,  after  the  expiration  of  30 
6&JB,  declared  the  option  forfeited.    Held,  that  their  action  was  Justified. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Washington. 

The  plaintiff  in  error  brought  an  action  against  the  defendants  in  error  for 
damages  for  breach  of  an  option  to  purchase  certain  mining  property.  The 
complaint  alleged:  That  on  August  24,  1895,  the  defendants  in  the  action,  in 
consideration  of  the  sum  of  $1,  gave  to  the  plaintiff  therein,  under  their  hands 
and  seals,  a  written  option  to  purchase  a  three-fourths  Interest  In  the  Shylock 
and  the  Hamlet  mineral  claims,  situate  near  Mark  creek,  in  British  Columbia, 
for  the  sum  of  $12,000,  to  be  paid  on  June  1,  1896.  The  instrument  contained 
the  stipulation  that:  "The  party  of  the  second  part  [the  plaintiff]  take  pos- 
session of  and  commence  developing  said  mining  claims,  and  continue  work 
thereon  during  the  life  of  this  agreement,  which  said  work  is  to  be  paid  for  by 
*the  party  of  the  second  part  or  his  agent,  and,  further,  that  this  agreement  is 
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made  for  the  period  of  nine  months,  if  not  suffered  to  lapse  through  nonoom- 
pliance  with  its  conditions,  or  surrendered  voluntarily,  l^ore  its  expiration. 
Suspension  of  worls  on  or  about  the  mining  claims  for  more  than  one  month  at 
any  time  during  the  life  of  this  bond,  unless  agreed  to  by  the  parties  of  the  first 
part,  shall  be  deemed  a  forfeiture  of  this  agreement  or  bond."  That  on  the 
same  day  the  plaintiff  entered  into  an  agreement  with  two  of  the  defendants. 
Smith  and  Cleaver,  whereby  he  employed  them  to  enter  upon  the  work  of  devel- 
oping and  mining  as  required  in  the  first  agreement,  and  promised  to  pay  them 
therefor  $3  per  day  while  so  employed.  That  in  pursuance  of  said  contract  tb«* 
plaintiff  furnished  said  defendants  the  necessary  tools  to  carry  on  said  work, 
and  advanced  them  provisions  of  the.  value  of  $25,  and  that  about  the  middU* 
of  the  montli  of  September,  1895,  he  returned  to  his  home.  In  Colorado,  intend- 
ing to  be  absent  about  three  weeks.  That  he  was  unable  to  return  within  that 
time,  and  so  advised  Smith  and  Cleaver  by  a  letter  written  from  the  dty  of 
Spokane.  That  on  November  20,  1895,  he  again  wrote  them,  reqnestiniir  an  Im- 
mediate report  of  their  expenditures  upon  the  mine.  To  this  letter  he  received 
an  answer  dated  December  31,  1895,  advising  him  that  Smith  and  Cleaver  had 
quit  their  work  on  the  mine  October  18,  1895,  and  on  November  19,  1895,  had 
Hied  a  notice  declaring  that  the  agreement  had  lapsed.  That  prior  to  the  re- 
ceipt of  notice  of  the  said  forfeiture  the  plaintiff  had  contracted  and  arranged 
for  the  sale  of  said  mining  property  upon  terms  which  would  have  resulted  in 
a  profit  to  him  of  $50,000,  and  that  by  declaring  the  contract  forfeited  a  doud 
was  cast  upon  his  right  to  sell  the  pifoperty,  and  he  was  unable  to  effect  a  sale 
thereof,  to  his  damage  in  the  sum  of  $50,000.  The  defendants  in  the  action 
moved  on  May  17,  1897,  that  the  plaintiff  be  required  to  furnish  a  bill  of  par- 
ticulars showing  to  whom  he  made  the  sale  of  the  mining  property,  and  the 
terms  thereof,  and  on  the  same  day  the  motion  was  allowed  by  the  court.  On 
February  10,  1898,  the  defendants  moved  for  an  order  to  dismiss  the  action  for 
the  failure  of  the  plaintiff  to  file  the  bill  of  particulars.  On  February  28,  1S1*8, 
a  bill  of  particulars  was  filed,  in  which  it  was  stated  that  the  sale  was  to  be 
made  to  E.  A.  Pennington,  and  was  agreed  upon  in  February.  1896,  and  that 
the  price  to  be  paid  was  $12,000,  in  addition  to  which 'the  plaintiff  was  to  re- 
ceive $2,000  in  cash,  and  a  one-fourth  interest  in  the  property.  On  the  trial 
of  the  cause,  upon  the  close  of  the  evidence  the  jury  were  instructed  by  the 
court  to  return  a  verdict  for  the  defendants.  Among  other  evidence  offered  by 
the  plaintiff  was  a  proffer  of  proof  of  a  contract  of  sale,  not  in  writing,  made  to 
one  Schlesinger,  which,  upon  objection,  was  excluded  by  the  court;  the  court 
ruling  that  the  plaintiff  must  confine  his  proof  to  the  one  sale  which  he  had 
pleaded,  and  that  he  could  not  have  been  damaged  by  the  failure  of  any  other 
sale.  The  coiu:t  also  ruled  that  "if  the  plaintiff,  at  the  time  he  bargained  for 
the  property,  had  in  mind  some  one  to  whom  he  could  go  and  sell  the  property 
for  a  big  price,  and  the  defendants  knew  nothing  about  it,  and  were  entirely 
ignorant  of  his  opportunities  for  realizing  on  the  property,  that  the  plaintiff 
would  not  have  a  right  to  recover  from  the  defendants  the  amount  of  such 
profits,  which  were  known  to  him  and  unknown  to  the  defendants."  These 
rulings  are  the  principal  assignments  of  error. 

C.  S.  Thomas,  W.  B.  Heybum,  E.  M.  Heybum,  and  L.  A.  Doherty, 
for  plaintiff  in  error. 
Blake  &  Post,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  facts  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  question  of  the  admissibility  of  the  offered  proof  of  the  oral 
contract  of  sale  to  Schlesinger  was  one  which  rested  in  the  sound 
discretion  of  the  trial  court,  and  we  discover  no  ground  for  holding 
that  discretion  was  abused.  The  plaintiff  had  filed  a  complaint  in 
which  it  was  stated  that  the  wrongful  conduct  of  the  defendants  in 
declaring  the  option  forfeited  was  the  cause  of  his  failure  to  make* 
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an  advantageous  sale  of  the  property.  The  defendants  had  the  right 
to  require  fiiat  he  specify  the  purchaser,  and  the  date  and  the  terms 
of  the  sale,  and  the  court  so  ordered.  After  many  months  of  delay, 
this  information  was  finally  furnished,  and  on  the  issues  so  tendered 
the  parties  went  to  trial.  The  plaintiff  failed  to  prove  a  contract  of 
sale  to  Pennington.  He  then  offered  proof  of  a  verbal  contract  to 
sell  to  Schlesinger.  If  he  had  such  a  contract,  he  knew  it  at  the 
time  when  hie  complaint  was  filed  and  the  issues  were  formed,  and 
it  was  his  duty  then  to  have  disclosed  his  intention  to  rely  upon  it. 
There  could  be  damages  but  for  the  loss  of  one  sale.  The  plaintiff 
had  pleaded  such  a  loss,  and  he  had  specified  it  as  the  loss  of  the 
sale  to  Pennington.  The  offer  of  evidence  of  another  sale  came  too 
late,  and  the  court  properly  excluded  it. 

From  the  view  which  we  take  of  the  issues,  and  of  the  evidence 
which  is  contained  in  the  bill  of  exceptions,  we  do  not  deem  it  neces- 
sary to  discuss  further  the  assignments  of  error.  The  option  which 
the  plaintiff  obtained  from  the  defendants  contained  the  stipulation 
that  his  failure  to  perform  work  upon  the  mine  for  the  period  of  one 
month  during  the  life  of  the  option  should  operate  to  forfeit  the 
same;  The  agreement  which  accompanied  the  option  provided  that 
the  plaintiff  should  expend  upon  tiie  mining  property  during  the 
nine  months  of  the  option  f  1,500,  which  is  an  average  of  f  166.GG 
per  month.  Smith  and  Cleaver  were  employed  to  begin  the  work 
under  this  agreement,  and  began  it  in  the  latter  part  of  August, 
1895.  The  plaintiff  fitted  them  out  with  tools  and  provisions  to  the 
extent  of  S70.  About  the  middle  of  September  he  left  them,  prom- 
ising to  return  in  three  weeks.  He  never  did  return.  He  testified 
that  he  wrote  them  a  letter  from  Spokane,  at  a  date  not  stated,  in- 
quiring about  the  progress  of  the  work,  but  did  not  state  that  he 
wrote  anything  about  furnishing  them  supplies,  or  that  he  asked 
them  for  a  bill  of  what  was  due  them.  On  November  26th  he  wrote, 
informing  them  that  he  had  been  ill^  and  asking  what  amount  was 
due  them  for  labor,  and  what  supplies  they  had  had  to  purchase. 
This  letter  was  received  some  two  or  three  weeks  later.  In  the 
meantime  Smith  and  Cleaver  had,  on  October  18th,  quit  work,  and 
-a  month  later  had  declared  the  option  forfeited,  according  to  the 
stipulation  which  it  contained.  The  plaintiff  did  not  testify  that  be 
bad  any  contract  or  understanding  with  them  whereby  they  were  to 
work  for  him  while  he  was  away,  or  that  they  were  to  work  for  him 
longer  than  during  the  three  weeks  of  his  proposed  absence.  Up 
to  the  date  of  their  receipt  of  the  letter  of  November  26th,  they  had 
received  no  inforlnation  from  him  to  indicate  that  he  intended  to 
pay  their  wages  or  to  furnish  them  supplies.  At  the  time  when 
the  plaintiff  left  them,  he  already  owed  them  f  15  or  |20  for  work ; 
and  when  they  quit  work  they  had  been  engaged  nearly  two  months, 
during  which  they  had  received  nothing  except  the  first  outfit  of 
tools  and  provisions.  Under  the  circumstances,  we  think  the  option 
was  forfeited,  and  that  the  defendants  had  the  legal  right  to  so 
declare,  and  that  on  November  19,  1895,  if  not  before,  that  instru- 
ment became  canceled.  The  sale  which  was  claimed  to  have  been 
made  to  Pennington  was  not  made,  according  to  the  evidence,  until 
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March,  1896,  which  was  some  time  after  the  plaintiff  had  receiyed 
notice  that  the  option  was  forfeited.  Up  to  that  date  the  plaintiff 
had  still  made  no  tender  of  payment  of  any  sum  to  Smith  and  Cleaver 
for  work,  nor  had  he  employed  any  one  in  their  place  to  keep  up  the 
work  which  the  option  called  for.  At  that  date  he  had  no  interest 
in  the  option  upon  which  damages  could  be  predicated,  and  upon  that 
ground  alone  the  court  would  have  been  justified  in  directing  th<* 
jury  to  return  a  verdict  for  the  defendants.  The  judgment  will  be 
affirmed. 


(94  Fed.  964.) 

ROBINSON  V.  SOUTHERN  NAT.  BANK  OF  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  25,  1889.) 

No.  148. 

National   Banks— Assessments  against   SnAREHOLDRRs— Liability   op   Un- 
registered Owner. 

A  pledgee  of  stock  of  a  national  bank,  who  sells  it  in  accordance  with 
the  terms  of  the  pledge,  and  becomes  the  purchaser*  but  never  has  It  trans- 
ferred on  the  books  of  the  bank,  is  not  liable  for  an  assessment  made  un- 
der Rev.  St.  §  5151,  on  the  bank's  insolvency,  i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Kdward  W.  Paige,  for  plaintiff  in  error. 
Wm.  B.  Hornblower,  for  defendant  in  error. 

Before  ^V  ALLACE  and  SHIPMAN,  Circuit  Judges,  and  THOMAS, 
District  Judge. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  plaintiff 
in  the  court  below  to  review  a  judgment  for  the  defendant,  entered 
upon  a  verdict  by  the  direction  of  the  court  The  plaintiff  was  the 
receiver  of  the  Htate  National  Bank  of  Vernon,  Tex.,  which  became 
insolvent  in  August,  181)4,  and  brought  this  action  to  recover  an 
aissessment  upon  the  stockholders  of  the  bank  made  by  the  comp- 
troller of  the  currency.  The  action  was  brought  ujwn  the  theory 
that  the  defendant  was  a  shareholder  and  liable  for  the  assessment, 
pursuant  to  the  provisions  of  section  5151  of  the  Revised  Statutes 
of  the  Tnited  States.  It  appeared  upon  the  trial  that  in  January, 
1893,  oue  Curtis  was  the  owner  of  180  shares  of  the  capital  stock 
of  the  bank,  which  stood  in  his  name  on  the  books  of  the  bank,  and 
for  which  he  held  the  usual  certificates;  that  on  that  day  he  pledged 
the  shares  with  the  defendant  as  collateral  secorily  for  the  pay- 
ment of  certain  liabilities,  including  a  note  for  |15,000,  payable  four 
months  after  date;  that,  by  the  terms  of  the  pledge,  the  defendant 
was  authorized,  upon  nonpayment  of  the  note  at  maturity,  to  sell 
the  shares  at  any  time,  without  advertisement  or  notice  to  the  pledgor. 

1  For  liability  of  stockholders  to  creditors,  see  note  to  Rickerson  Roller  MUI 
Co.  V.  Farrell  Foundiy  &  Machine  Co..  23  C.  C.  A.  315,  and  note  to  Scott  v. 
Latimer,  33  C.  C.  A.  23 
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and  to  become  the  purchaser  at  the  sale,  discharged  from  any  equity 
of  redemption  by  the  pledgor;  that  the  note  was  not  paid  at  ma- 
turity, and  in  August,  1893,  the  defendant  advertised  the  stock  to  be 
sold  at  auction  at  the  public  exchange  in  New  York  City,  and  gave 
eight  days'  notice  by  telegraph  to  the  pledgor;  that  at  the  time  thus 
advertised  the  defendant  bought  the  stock,  paying  for  it  |20  to  the 
auctioneer,  and  thereupon  credited  the  proceeds  of  the  sale  upon 
the  note  by  an  indorsement  thereon;  and  that  the  certificates  for 
the  stock  remained  in  the  possession  of  the  defendant  from  the  time 
of  the  purchase  until  after  the  making  of  the  assessment  by  the 
comptroller  of  the  currency,  but  the  stock  was  never  transferred  to 
the  defendant  upon  the  books  of  the  bank.  The  facts  certainly  would 
have  justified  a  finding  by  the  jury  that  the  relation  of  pledgor  and 
pledgee  had  been  terminated  by  the  defendant,  and  the  defendant 
had  become  the  purchaser  of  the  stock  with  the  intention  of  becoming 
the  exclusive  owner,  and  was  in  this  sense  its  owner  when  the  bank 
failed.  The  only  ground  upon  which  it  could  be  ruled  that  the 
plaintiff  was  not  entitled  to  recover  was  that,  as  the  stock  had  never 
been  transferred  to  the  defendant  upon  the  books  of  the  bank,  and 
remained  in  the  name  of  the  original  owner,  the  defendant  was  not  a 
shareholder,  within  the  meaning  of  section  5151.  By  section  5189 
of  the  Revised  Statutes,  the  capital  stock  of  national  banks  is  made 
"transferable  on  the  books  of  the  association,  in  such  manner  as  may 
be  prescribed  by  the  by-laws  or  articles  of  association.*'  The  section 
then  declares: 

''Every  person  becoming  a  shareholder  by  such  transfer  shall,  in  proportion 
to  his  shares,  succeed  to  all  the  rights  and  UabllitleB  of  the  prior  holder  of  such 
shares." 

It  is  the  generally  accepted  doctrine  of  the  courts  that,  notwith- 
standing a  provision  of  this  kind  in  the  organic  law  of  a  corporation, 
the  legal  title  to  its  shares  of  stock  passes,  as  between  vendor  and 
vendee,  upon  a  transfer  of  the  certificates,  accompanied  by  a  power 
of  attorney  for  their  transfer  upon  the  books,  without  an  actual 
transfer  upon  the  books.  Until  registration,  however,  the  purchaser 
does  not  acquire  the  privileges  of  a  stockholder  of  the  corporation. 
He  can  compel  the  corporation  to  recognize  him  as  a  stockholder; 
but,  until  he  has  been  registered  as  such,  he  has  no  right  to  vote, 
and  dividends  are  payable  to  the  stockholder  of  record.  Is  such  a 
purchaser  a  shareholder,  within  the  meaning  of  section  5151  of  the 
Revised  Statutes,  which  declares  that  "shareholders  of  every  national 
banking  association"  shall  be  individually  responsible  to  the  extent 
of  the  amount  of  their  stock  for  the  debts  of  their  association?  It  is 
somewhat  remarkable  that,  in  all  the  litigations  which  have  been 
presented  to  the  supreme  court  involving  the  liability  of  shareholders 
of  national  banks  upon  assessments  made  by  the  comptroller  of  the 
currency,  the  question  which  is  thus  presented  has  never  been  dis- 
tinctlv  decided. 

In  Pauly  v.  Trust  Co.,  105  U.  S.  619,  17  Sup.  Ct.  470,  the  court  had 
before  it  a  case  in  which  a  pledgee  who  had  received  from  his  debtor 
a  transfer  of  shares  as  collateral  security  for  a  debt  surrendered  the 
certificates  to  the  bank,  and  took  out  new  ones  in  which  he  was  de- 
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scribed  as  pledgee,  but  never  was  registered  otherwise  upon  the 
books  of  the  bank.  In  deciding,  as  the  court  did,  that  the  pledgee 
was  not  liable  to  an  assessment  as  a  stockholder,  the  cases  pre- 
viously adjudged  by  the  court  were  elaborately  reviewed,  and  in  the 
opinion  several  rules  were  stated  as  deducible  therefrom,  and  among 
them  was  the  following: 

*'That  the  real  owner  of  the  shares  df  the  capital  stock  of  a  national  bankiiic 
association  may,  in  every  case,  be  treated  as  a  shareholder,  within  the  meantng 
of  section  5151." 

On  the  other  hand,  in  Richmond  v.  Irons,  121  U.  S.  58,  7  Sop,  Ct. 
788,  in  considering  the  question  of  the  liability  of  the  stockholders 
to  an  assessment  under  the  section,  the  court  used  this  language: 

*'By  section  5139  of  the  Revised  Statutes,  those  persons  only  have  the  rights 
and  liabilities  of  stockholders  who  appear  to  be  such  as  are  registered  on  the 
books  of  the  association;  the  stock  belhg  transferable  only  in  that  way.  No 
person  becomes  a  shareholder,  subject  to  such  liabUities  and  sneceeding  to  socfa 
rights,  except  by  such  transfer.  Until  such  transfer,  the  prior  bolder  is  tlie 
stockholder  for  ill  the  purposes  of  the  law." 

The  proposition  which  has  been  quoted  from  the  Panly  Case  was 
not  necessary  to  the  decision  of  the  cause;  nor  was  the  proposition 
(luoted  from  Richmond  v.  Irons  necessary  to  the  decision  of  that 
cause.  An  examination  of  the  cases  cited  by  the  sui»^me  court 
fails  to  disclose  one  in  which  the  owner  of  the  shares  has  been  held 
liable,  under  the  section,  who  has  never  been  the  owner  upon  the 
*  books  of  the  bank;  and  the  cases  in  which  the  "real  owner"  has  been 
held  liable  were  those  in  which,  being  the  roistered  owner,  be  had 
transferred  his  shares  to  another  for  the  purpose  of  escaping  the 
liability  of  a  stockholder,  or  caused  them  to  be  registered  in  the 
name  of  an  irresponsible  transferee.  Such  was  the  case  in  Bank 
v.  Case,  99  U.  S.  628,  where  the  registered  owner  caused  the  stock 
to  be  transferred  to  one  of  its  clerks,  who  acquired  no  beneficial 
interest  in  it,  and  upon  the  nxiderstanding  that  he  would  transfer  it 
at  request.  In  Bowden  v.  Johnson,  107  U.  S.  251,  2  Sup,  Ct  246,  the 
registered  shareholder,  in  apprehension  of  the  bank's  failure,  had 
transferred  his  stock  to  an  irresponsible  person.  It  is  well  settled 
that  one  to  whom  stock  has  been  pledged  as  collateral  security,  aad 
who  has  caused  it  to  be  registered  upon  the  books  of  the  bank  in 
his  name  as  owner,  is  liable  as  a  stockholder  for  the  benefit  of  cred- 
itors as  though  he  were  the  real  owner.  The  courts  have  placed  his 
liability  upon  three  grounds:  That  he  is  estopped  from  denying  his 
liability,  because  he  has  voluntarily  held  himself  out  to  the  public 
as  the  owner  of  the  stock;  that,  by  taking  the  legal  title,  he  has  re- 
leased the  former  owner  from  liability;  and  that,  after  having  taken 
the  apparent  ownership,  and  become  entitled  to  the  privileges  of  a 
stockholder,  it  would  be  unreasonable  to  release  him  from  the  re- 
sponsibilities of  a  stockholder.  None  of  these  reasons  apply  in  the 
case  of  one  who,  like  the  defendant,  has  never  been  a  stockholder 
upon  the  books  of  the  bank,  has  never  held  himself  out  as  snob  a 
stockholder,  has  not  defeated  the  liability  as  a  stod^holder  of  the 
pledgor,  and  has  not  enjoyed  the  privileges  of  a  stockholder. 

In  Bank  v.  Harmon,  79  Fed.  891,  the  defendant  beeame  ji^edgee  of 
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40  shares  of  stock,  of  the  par  value  of  flOO  each,  in  a  national  bank, 
SB  collateral  security  for  a  demand  loan  made  in  November,  1891.  In 
July,  1892,  the  loan  not  having  been  paid,  the  pledgee  procured  a 
transfer  of  the  shares  on  the  books  of  the  bank  to  one  of  its  em- 
ployes who  was  irresponsible  and  had  no  interest  in  the  transaction, 
in  order  that  th^  latter  should  remain  the  registered  owner  of  the 
shares.  The  bank  failed  in  April,  1894,  the  shares  at  the  time  stand- 
ing in  the  name  of  the  pledgee's  employ^.  This  court  held,  upon 
the  authority  of  the  Pauly  Case,  that  the  pledgee  was  not  liable 
as  a  shareholder  of  the  bank.  Obviously  he  was  the  substantial 
owner  of  the  shares,  though  technically  the  rdation  of  pledgor  and 
pledgee  had  not  been  terminated.  The  amount  of  the  loan  was 
nearly  double  the  value  of  the  shares,  and  the  time  which  had  elapsed 
denoted  that  the  pledgor  would  never  seek  to  redeem.  The  pledgee, 
by  causing  the  transfer  to  be  made  upon  the  books  of  the  bank,  had 
discharged  the  liability  of  the  pledgor  as  a  stockholder  to  the  cred- 
itors of  the  bank.  If  there  was  no  moral  duty  on  the  part  of  the 
pledgee  in  that  case  to  subject  himself  to  liability  as  a  shareholder, 
there  was  not  on  the  part  of  the  defendant  in  the  present  case; 
and,  if  no  legal  liability  was  incurred  by  the  pledgee  in  that  case, 
there  is  no  reason  why  any  should  attach  to  the  defendant  in  this 
case,  unless  it  is  found  in  the  letter  of  the  statute.  Our  decision 
in  that  case  was  affirmed  by  the  supreme  court.  172  XJ.  S.  644,  19 
Sup.  Ct.  877.  The  question  presented  is  an  interesting  one,  and  we 
should  certify  it  to  the  supreme  court,  if  there  were  any  necessity 
for  adopting  that  course.  But,  as  our  decision  is  reviewable  by  that 
court,  and  will  be  reviewed,  however  we  may  dispose  of  the  case,  it 
seems  proper  to  decide  the  cause  according  to  our  convictions,  and 
without  attempting  an  elaborate  discussion  of  the  question.  Our 
conclusion  is  that  the  defendant,  never  having  been  a  registered 
shareholder  of  the  bank,  is  not  liable  to  the  assessment  The  judg- 
ment is  accordingly  affirmed. 


m  Fed.  968.) 

PACIFIC  MILL  &  MINING  CO.  v.  LBBTB. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  15,  1899.) 

No.  500. 

1.  Estoppel  in  Pais— Acjquiescekce  in  Claim  op  Another. 

Where,  at  the  time  of  the  sale  of  property  situated  on  public  land,  It  was 
understood  between  the  parties,  though  not  stated  in  the  contract,  that  the 
purchaser  claimed  the  right  to  collect  and  receive  a  sum  due  from  the  United 
States  on  accoimt  of  the  cancellation  of  an  entry  made  of  the  land,  on  whicb 
the  purchase  money  had  l)een  paid,  and  thereafter,  at  the  request  of  the 
purchaser,  the  seller,  with  knowledge  of  the  facts,  executed  a  power  of  at- 
torney to  enable  the  purchaser  to  collect  the  money  in  its  name,  which  he 
took  steps  to  do,  the  seller  was  estopped  to  subsequently  revoke  such  power 
of  attorney  and  collect  the  money  and  retain  it  for  its  own  use,  which  pre- 
vented the  purchaser  from  Itself  afterwards  collecting  and  retaining  the 
money. 
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2.  Estoppel. 

The  acquiescence  by  a  seller  of  property  In  a  claim  of  the  pnrchJiaer  to  t 
sum  to  be  refunded  by  the  goYemment  on  account  of  the  concellation  of 
an  entry  of  land  on  which  the  property  was  situated  created  an  estoppel, 
which  prevented  the  seller  from  itself  collecting  and  retaining  the  money. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nevada. 

This  was  an  action  brought  in  the  district  court  of  Nevada  for  Waahoe  county 
by  B.  F.  Leete  against  the  Pacific  Mill  &  Mining  Ck>mpany,  a  California  corpo- 
mtlon,  to  recover  the  sum  of  $3,200  received  by  the  mining  company  from  the 
United  States.  The  complaint  alleged  that  this  money  was  received  for  the 
use  and  benefit  of  the  plaintiff.  The  mining  company  admitted  the  collection 
of  $3,200  from  the  government,  but  denied  that  any  part  of  It  was  received  to 
or  for  the  use  or  benefit  of  Leete,  or  that  any  portion  of  it  was  due  to  him. 
The  case  was  transferred  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nevada,  and  there  decided  in  favor  of  the  plaintiff  (88  Fed.  957).  The 
defendant  (Pacific  MiU  &  Mining  Company)  has  brought  the  case  here  upon  t 
writ  of  error.  The  action  is  based  upon  negotiations  between  the  respective 
parties  In  connection  with  the  sale  and  purchase  of  1,280  acres  of  huid  in 
Churcliill  county,  Nev.,  and  the  personal  property  and  improvements  thereon, 
Ivnown  as  the  **Eagle  Salt  Works." 

The  statement  of  facts  in  this  case,  as  contained  in  the  opinion  delivered  by 
his  honor.  Judge  Hawley,  In  the  court  below,  is  conceded  by  the  plaintiff  in  er* 
ror  to  be  full  and  correct,  and  is  the  following: 

**In  1877  the  plaintiff  and  C.  H.  Van  Gorder,  having  previously  acquired  the 
possessory  right  to  the  land  In  question,  applied  through  the  proper  land  office 
for  a  patent  thereto  from  the  United  States,  and  paid  to  the  proper  officers  the 
sum  of  $3,200  for  said  land.  Thereafter,  in  January,  1878,  the  property  in  the 
meantime  having  been  placed  in  the  possession  of  a  receiver,  the  plaintiff  con 
veyed  his  undivided  one-half  Interest  therein  to  W.  N.  Leete.  The  deed  con- 
tained this  reservation:  *But  It  Is  not  intended  hereby  to  convey  or  transfer 
any  interest  which  party  of  the  first  part  has  or  may  have  to  any  moneys  or 
accounts  in  the  hands  of  such  receiver,  as  receiver.'  On  the  same  day  W.  X. 
Leete  conveyed  the  property  to  the  defendant  herein  with  the  same  reservatlon. 
In  March,  1880,  the  defendant  acquired,  by  deed,  the  interest  in  the  property  of 
the  estate  of  C.  H.  Van  Gorder,  deceased.  The  appUcation  for  a  patent  to  the 
land  was  canceled  by  the  land  department  in  1890.  In  the  fall  of  1894  nego- 
tiations were  commenced  between* the  parties  hereto  with  reference  to  the 
plaintiff  purchasing  the  property.  All  of  the  negotiations  were  by  correspond- 
ence. The  first  was  a  letter  from  plaintiff  to  John  W.  Mackay,  the  president 
of  the  defendant  corporation.  D.  B.  Lyman  was  at  the  time  of  the  correspond- 
ence the  superintendent  and  managing  agent  of  defendant  in  the  state  of  Ne- 
vada. In  February,  1S95,  plaintiff  addressed  a  letter  to  Mr.  Lyman,  saying: 
'In  December  my  son  ♦  ♦  ♦  wrote  me  that  you  wished  to  sell  your  Eagie 
Salt  Works  for  cash;  also  that  you  wished  to  engage  salt  for  your  own  mills. 
Kindly  please  state  your  price.'  On  the  same  day  Mr.  Lyman  sent  a  reply, 
stating:  Whilst  I  am  not  prepared  to  give  you  a  positive  answer,  as  the  matter 
must  be  submitted  to  Mr.  Mackay  for  his  approval,  I  think  you  can  purchase 
the  property,  with  all  salt  on  hand,  etc.,  and  all  personal  property  at  the  works 
for  $6,000,  we  reserving  the  right  and  you  guarantying  to  furnish  us  with  salt 
for  our  use  f.  o.  b.  cars  at  works  for  $4  per  ton.  We  could  not  agree  to  take 
any  stated  number  of  tons,  as  our  present  consumption  amounts  to  very  little; 
but  we  do  want  reserved  rights  for  mill  salt  at  the  stated  price.  We  have  on 
hand  mill  salt,  803  tons;  table,  96;  stock,  46  tons.'  On  Febniary  21,  1896,  the 
plaintiff  wrote  to  Mr.  Lyman,  stating  that  he  did  not  consider  the  property  a 
desirable  Investment  at  the  price  of  $6,000,  but  said:  *If  we  can  agree  on  a 
price,  I  will  buy.'  On  February  23d  Mr.  Lyman  answered:  1  would  suggest 
that  you  write  me,  or  address  Mr.  Mackay  through  me,  stating  the  price  yoa 
are  willing  to  give  for  the  Eagle  Salt  Works  property.  I  will  forward  yonr 
paper  to  him  and  await  his  decision.  I  have  advised  Messrs.  Mackay  and  Flood 
to  sell  the  property  for  $6,000,  knowing  the  money  paid  the  government  for  the 
land  cau  be  ri^covered,  aud  assuming  that  the  Eagle  Salt  Works  property,  with 
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its  supplies,  salt  on  hand,  et  cetera,  Is  worth  at  least  $3,000/  On  February 
26th  the  plaintiff  wrote  to  Mr.  Lyman  as  follows:  'Replying  to  yours  of  the 
twenty-first  as  to  the  value  of  the  Eagle  Salt  Works  property  depending  on  the 
recovery  of  the  purchase  money  from  the  government,  who  recovers  from  the 
government  must  deed  to  the  government  and  abandon  all  claim  to  the  land,  and 
surrender  the  receiver's  receipt.  It  is  not  likely  that  any  person  desirous  of 
claiming  and  holding  title  to  land  would  solemnly  file  and  record  an  abandon- 
ment; besides,  when  I  deeded  to  W.  N.  Leete,  I  reserved  all  moneys  of  ac- 
count. If  I  ever  owned  one-half  of  that  money,  I  own  it  now.  As  you  sug- 
gest, I  will  address  Mr.  Mackay  through  you.*  On  March  28th  plaintiff  wrote 
to  Mr.  Mackay,  reciting  the  substance  of  the  former  letters  between  himself 
and  Lyman,  and  then  made  the  following  ofFer:  'For  a  bargain  and  sale  deed 
and  possession  of  your  Eagle  Salt  Works  property,  as  it  stands,  I  will  give 
you  in  gold  coin  $3,500;  also,  at  my  expense  and  charge,  furnish  and  load,  to 
your  order,  at  any  time  within  five  years,  without  charge  to  you,  f .  o.  b.  cars 
in  car-load  lots,  in  bulk,  at  Eagle  Salt  Works,  nine  hundred  and  forty-five  tons 
of  mining  salt,  of  like  quality  to  that  now  on  hand.  This  agreement  to  bind 
myself,  heirs,  and  assigns.  You  put  deed  in  escrow.  Bank  of  Nevada,  and  I 
will  meet  it  with  $3,500  and  agreement  to  load  as  above.  You  put  me  in  pos- 
session of  the  property.*  This  letter  was  sent  to  Mr.  Lyman,  and  plaintiff 
received  a  reply  stating  that  he  had  forwarded  the  letter  to  Mr.  J.  L.  Flood,  San 
Francisco,  and  he  will  then  forward  the  letter  to  Mr.  Mackay,  or  make  known 
to  him  by  wire  the  contents  of  your  letter.  When  I  know  whether  they  accept 
or  decline  your  offer,  I  will  advise  you  further  in  the  matter.*  On  April  4th  Mr. 
Lyman  addressed  the  following  letter  to  the  plaintiff:  Tour  letter  to  Mr. 
Mackay,  dated  28th  of  March,  has  been  received,  and  its  contents  have  been 
fully  noted  and  considered.  Your  proposition  is  fully  understood  and  satisfac- 
tory, with  the  exception  of  one  point,  which  is  open  to.  doubt,  and  liable  to  be 
<:onstrued  in  more  than  one  way,  viz.  the  matter  of  your  furnishing  salt  to  us 
after  sale  of  the  property.  I  will  condense  the  tenns  of  the  proposition,  as  we 
understand  them,  in  this  way:  In  consideration  of  the  sum  of  $3,500  gold  coin 
we  will  give  you  a  bargain  and  sale  deed  of  the  land  as  described  in  the  deed 
from  Mr.  W.  N.  Leete  to  the  Pacific  Mill  &  Mining  Company,  together  with  all 
the  improvements  thereon,  including  all  the  salt  and  other  personal  property  of 
whatever  character  upon  and  connected  with  the  Eagle  Salt  Works.  There  is 
now,  by  estimate,  eight  hundred  and  seventy-five  tons  of  salt  on  the  premises, 
more  or  less;  provided  that  you  will  furnish  and  load  at  your  own  expense  and 
charge,  to  the  order  of  the  Pacific  Mill  &  Mining  Company,  or  the  Comstock 
Mill  &  Mining  Company,  in  car-load  lots  In  bulk  at  Eagle  Salt  Works,  mill  salt 
of  like  quality  of  that  now  on  hand  from  time  to  time  not  to  exceed  eight  hun- 
dred and  seventy-five  tons  in  all,  within  five  years  from  date,  at  four  dollars 
per  ton.  We  do  not  obligate  ourselves  to  order  or  to  take  any  stated  quantity 
of  such  salt.  If  these  terms  are  satisfactory  to  you,  please  let  me  know,  and 
immediate  steps  will  be  taken  to  have  the  deed  and  agreement  made  out,  and 
to  complete  the  transaction.*  On  April  5th  Mr.  Leete  addressed  a  letter  to  Mr. 
Lyman,  accepting  his  offer  In  words  as  follows:  'Replying  to  yours  of  the  4th 
instant,  the  terms  as  stated  in  your  letter  are  entirely  satisfactory  and  accepted 
by  me.  I  am  ready.  As  soon  as  you  have  your  deed  and  agreement  ready, 
advise  me,  and  I  will  come  up  and  complete  the  transaction.*  This  ended  the 
negotiations  between  the  parties  as  to  the  sale.  The  deed  from  the  corporation 
to  Leete  was  executed  April  9th,  in  pursuance  of  a  resolution  of  the  board  of 
directors.  It  recites  a  consideration  of  $3,500,  which  was  paid,  and  the  further 
consideration  as  to  the  delivery  of  the  salt  as  specified  in  the  letter  of  Mr.  Ly- 
man. The  deed  is  a  quitclaim,  instead  of  a  bargain  and  sale,  deed;  but  in  all 
other  respects  it  complies  In  terms  with  the  result  of  the  negotiations  above 
expressed. 

**The  plaintiff  offered  evidence  to  show  what  action  had  been  taken  by  him 
to  recover  the  money  from  the  government  that  had  been  paid  Into  the  land 
oflftce  upon  the  application  for  a  patent,  and  what  steps  were  taken  by  the  cor- 
poration, and  the  transactions  and  correspondence  between  the  parties  In  that 
regard.  The  defendant  admitted  that  it  had  applied  to  the  government  for  the 
sum  of  $3,200,  and  had  received  the  money;  that  plaintiff  had  demanded  the 
money  from  it,  and  payment  had  been  refused;  but  interposed  objections  to  all 
<his  class  of  testimony  upon  the  grounds  that  It  was  irrelevant  and  immaterial, 
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unless  some  new  consideration  was  shown;  the  contention  on  the  part  of  de- 
fendant being  that  the  rights  of  the  parties  were  fixed  by  the  correspondeoce 
with  reference  to  the  sale.  The  plaintlfF  admitted  that  there  was  no  new  con- 
sideration, but  contended  that  the  subsequent  transactions  corroborated  and 
made  clear  the  fact  that  the  parties  dealt  with  each  other  on  the  basis  tiiat 
the  money  in  the  United  States  treasury  was  an  element  of  consideration  In  the 
sale  of  the  Eagle  Salt  Works  to  the  plaintiff  by  the  defendant  The  court  de- 
clined to  pass  upon  the  admissibility  of  this  evidence,  but  admitted  it  subject 
to  the  objections,  which  would  be  considered  and  disposed  of  in  the  determina- 
tion of  the  case.  Mr.  Leete  employed  Britton  &  Gray,  at  Washington,  to  col- 
lect this  money  from  the  government,  and  was  informed  by  them  that  there 
was  a  law  which  prohibited  the  assignment  of  an  account  against  the  United 
States  treasury,  and  that  it  would  be  necessary  for  him  to  proceed  in  the  name 
of  the  corporation  defendant,  as  the  title  to  the  property  was  in  it  at  the  time 
of  the  cancellation  of  the  entry,  in  1890,  and  requested  him  to  get  a  power  of 
attorney  from  the  corporation  authorizing  them  to  act  for  it  in  obtaining  the 
money  for  him.  There  was  considerable  correspondence  and  several  inter- 
views between  the  parties  on  this  subject.  The  first  was  a  letter  from  Mr. 
Leete  to  Mr.  Lyman,  dated  July  31,  1895,  as  follows:  *I  want  to  try  and  col- 
lect from  the  government  the  money  I  paid  on  application  to  enter  the  Eagle 
Salt  Mine  claim  in  February,  1877.  To  that  end  I  have  employed  Britton  & 
Gray,  attorneys,  who  did  my  business  in  1877.  They  advise  me  that  under 
the  law  and  usages  of  the  land  department,  it  is  desirable  to  have  a  power  of 
attorney  from  the  Pacific  Mill  &  Mining  Company,  also  our  Joint  applic-ation 
from  them  for  repajonent  of  the  Van  Gorder  interest,  as  they  held  that  interest 
from  about  1879  to  cancellation  of  the  entry  (1890),  and  until  conveyed  to  roe. 
I  inclose  you  the  papers  that  Messrs.  Britton  &  Gray  have  sent  me  to  be  executed 
by  the  Pacific  Mill  &  Mining  Company.  Kindly  please  have  them  executed,  and 
return  to  me.  I  will  file  with  the  papers  a  correct  abstract  of  title  frwn  the  coun- 
ty recorder  of  Churchill  county.*  Some  time  after  this  Mr.  Leete  discussed  the 
matter  with  Mr.  Lyman  in  San  Francisco.  From  their  conversation  Mr.  Leete 
understood  that  Mr.  George  R.  Wells  was  the  attorney  for  the  corporation; 
but,  as  a  matter  of  fact  he  was  only  the  vice  president  of  the  corporation.  Ly- 
man accompanied  Mr.  Leete.  to  Wells'  oflice,  and  introduced  him,  and  then 
retired.  Mr.  Leete  testified  that  Mr.  Wells  then  said  to  him:  *Our  company 
has  not  a  cent's  interest  in  this  matter,  and,  if  we  execute  a  power  of  attorney 
to  Britton  &  Gray  to  proceed  in  our  name,  they  will  presume  that  we  are  in- 
volved in  an  obligation  to  pay  their  attorney's  fees.  If  you  will  get  Britton  & 
Gray  to  address  us  a  letter  disavowing  any  claim  on  us  for  their  services  as  at- 
torneys, we  will  execute  the  power  of  attorney  asked  for.'  Mr.  Wells  testi- 
fied that  this  statement  was  substantially  correct,  except  it  leaves  out  the  word 
*if;*  that  what  he  said  was,  *If  our  company  has  not  a  cent's  interest*  etc 
Mr.  Leete  wrote  to  Britton  &  Gray,  and  they  returned  a  letter  to  the  secretary 
of  the  defendant  that  *we  have  no  present  or  prospective  claim  upon  the  Pacific 
Mill  &  Mining  Company  for  payment  for  our  services  in  this  matter.'  Upon 
receipt  of  this  communication,  Mr.  Leete  forwarded  the  same  to  George  R. 
Wells  in  a  letter  dated  August  27,  181)5:  *I  am  this  day  hi  receipt  of  the  in- 
closure  from  Britton  &  Gray  addressed  to  L.  O.  Fraser,  secretary  of  the  Pacific 
Mill  &  Mining  Company,  disclaiming  any  claim  on  you  for  services  in  the  case. 
I  send  it  to  you,  as  I  have  never  met  Mr.  Fraser.  Please  have  the  two  papen 
executed  properly  and  sent  to  me,  to  wit,  the  power  of  attorney,  also  the 
application  for  repayment  of  purchase  money.  Under  the  statutes  of  the  United 
States  in  such  cases  as  this,  we  have  to  proceed  in  this  manner.  •  •  •  P. 
S.  If  you  pay  out  any  money  for  notary  services,  I  will  refund  it.'  Thereafter 
the  corporation,  at  a  meeting  of  the  board  of  directors,  regularly  authorize*!  the 
power  of  attorney,  as  prepared  by  Britton  &  Gray,  to  be  executed,  and  it  was 
duly  executed  and  sent  to  Mr.  I.,eete,  who  forwarded  the  same  to  Britton  & 
Gray;  also  the  application  for  rei)ayment  of  the  money.  On  August  29.  1895. 
the  secretary,  in  reply,  wrote  Mr.  Leete  as  follows:  *Inclosed  please  find  power 
of  attorney,  signed  and  acknowledged,  Pacific  Mill  &  Mining  Company  to  Brit- 
ton  &  Gray;  also  an  application,  et  cetera,  signed  by  the  company.  Pleftae 
send  me  your  check  for  $5.  expenses  incurred  notary's  fees  and  recopylng  power 
of  attorney,  et  cetera.'  The  plaintiff  paid  the  bill  for  expenses.  The  foUowtng 
letter  from  Leete  to  Britton  &  Gray,  dated  September  5,  1895,  shows  the  step* 
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that  were  taken  by  Mr.  Leete:  In  the  matter  of  the  application  for  repay- 
ment of  purchase  money  paid  on  entry  of  Eagle  Salt  Mine,  also  called  •'Eagle 
Salt  Works,"  certificate  No.  170,  Carson  City,  Nevada,  bearing  date  26th  Feb- 
ruary, 1877,  I  have  this  day  filed  with  the  register,  United  States  land  office, 
Carson  City,  Nevada,  the  following  papers,  to  wit:  Abstract  title  Eagle  Salt 
Works;  certificate  certified  by  recorder  Churchill  connty,  Nevada;  affidavit  of 
B.  F.  Leete;  loss  of  the  receiver's  duplicate  receipt;  power  of  attorney  Pacific 
Mill  &  Mining  Company  to  Britton  &  Gray;  power  of  attorney  Benjamin  F. 
Leete  to  Britton  &  Gray;  application  for  repayraent  of  the  purchase  money 
by  Pacific  Mill  &  Mining  Company;  application  for  repayment  of  the  purchase 
money  by  Benjamin  F.  Leete.'  In  connection  with  this  matter,  Mr.  Leete,  on 
February  6,  1896,  addressed  the  following  letter  to  'Pacific  Mill  &  Mining  Com- 
pany. John  W.  Mackay,  President':  'Nineteen  years  ago  I  applied  to  enter  the 
Eagle  Salt  Works  land  and  paid  for  the  land.  The  Pacific  Mill  &  Mining  Com- 
pany owned  the  property  in  1890.  The  land  department  canceled  the  entry. 
Last  April  I  purchased  the  property  from  the  Pacific  Mill  &  Mining  Company. 
There  is  a  law  of  the  United  States  prohibiting  the  assignment  of  a  claim 
against  the  treasury.  It  is  therefore  necessary  to  present  a  claim  for  the  re- 
payment of  this  land  money  in  the  name  of  Pacific  Mill  &  Mining  Company. 
The  department  wants  a  quitclaim  deed  to  the  government,  and  the  warrant 
on  the  treasury  will  issue  in  the  name  of  Pacific  MUl  &  Mining  Company.  I 
want  the  warrant  indorsed  to  me  by  the  Pacific  Mill  &  Mining  Company. 
Please  order  these  papers  executed  and  sent  to  me.*  No  reply  to  this  letter 
was  ever  received.  Thereafter  the  power  of  attorney  executed  by  the  defendant 
to  Britton  &  Gray  was  revoked  by  the  order  of  the  board  of  directors,  and  an 
order  passed  for  the  execution  of  power  of  attorney  to  H.  C.  King,  and  under 
that  power  King  collected  the  money  from  the  government,  and  paid  it  over 
to  the  defendant  The  following  letters  from  the  commissioner  of  the  general 
land  office  to  the  register  and  receiver  at  Carson  City  were  offered  in  evidence 
by  the  defendant,  the  first  dated  September  17,  1895:  'Referring  to  your  letter 
of  the  5th  instant,  transmitting  the  application  of  B.  F.  Leete  for  repayment 
of  purchase  money  paid  on  mineral  entry  No.  170  for  the  Eagle  Salt  Works, 
♦  ♦  ♦  I  have  to  inform  you  that  this  entry  was  canceled  by  office  letter 
"M,"  November  7,  1890.  The  abstract  of  title  submitted  with  said  application 
shows  that  at  date  of  cancellation  the  title  to  this  land,  under  mineral  entry 
No.  170,  was  in  the  Pacific  Mill  &  Mining  Company,  and  hence  Mr.  Leete  was 
not  the  proper  party  to  make  application  for  repayment.  14  L.  D.  140.  The 
application  is  accordingly  denied.'  The  second  letter,  dated  December  7,  1895, 
reads  as  follows:  'Referring  to  letter  "N,"  September  17,  1895,  denying  the  ap- 
plication of  B.  F.  Leete  for  repayment  of  purchase  money  paid  on  mineral 
entry  No.  170,  you  are  advised  that,  as  no  appeal  was  taken  from  said  decision 
within  the  period  allowed,  the  case  has  this  day  been  closed.' 

"Testimony  was  offered  on  behalf  of  defendant  that  Mr.  Wells,  the  vice  presi- 
dent, Mr.  Fraser,  the  secretary,  and  Mr.  Walsh,  a  director,  of  the  defendant, 
did  not  have  knowledge  of  all  the  facts  at  the  time  defendant  gave  the  power 
of  attorney  to  Britton  &  Gray.  The  general  character  of  this  testimony  Is 
to  the  effect  the  board  of  directors  did  not  have  before  them  at  the  thne  they 
authorized  the  power  of  attorney  to  be  executed  to  Britton  &  Gray  any  of  the 
correspondence  'between  Mr.  Lyman  and  Mr.  Leete  that  led  to  the  sale  of  the 
property,'  and  acted  upon  the  representation  made  by  the  vice  president.  The 
vice  president,  Mr.  Wells,  with  reference  to  the  conversation  between  himself 
and  the  plaintiff  and  as  to  what  was  considered  at  the  time  the  power  of  at- 
torney to  Britton  &  Gray  was  authorized,  testified  that  Mr.  Lyman  brought  Mr. 
Leete  to  him,  and  introduced  him,  'and,  as  addressing  me  in  the  absence  of  Mr. 
Mackay,  he  said:  "You  are  the  vice  president  of  this  company,  and  Mr.  Leete 
wants  to  get  some  money,"  or  "Mr.  Leete  will  explain  to  you  what  he  wants." 
He  only  stayed  a  minute,  ♦  •  ♦  and  left  Mr.  Leete  and  I  together.  ♦  ♦  ♦ 
Mr.  Leete  said  there  was  some  amount  of  money  (.$3,200)— I  did  not  burden  my 
mind  with  the  amount— that  was  coming  to  him,  because  he  had  paid  it  on  some 
land  for  which  the  application  had  been  canceled,  and  he  would  like  to  have 
the  company  assist  him  to  get  what  belonged  to  hhn.  I  said  I  would  be  glad 
to  do  anything  I  could.  He  explained  what  his  claim  was,— by  reason  of  a  pur- 
chase made  some  years  ago.  It  was  money  coming  from  the  United  States. 
Q.  Did  you  at  that  time,  or  had  you  ever  before  at  any  time,  seen  a  corre- 
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apondence  between  Mr.  Lyman  and  Mr.  Leete  with  reference  to  this?  A,  I 
never  had.  *  *  *  It  was  a  California  corporation,  held  property  in  the  state 
of  Nevada,  and  most  all  the  business  was  transacted  through  its  officers.  I 
linew  very  little  about  the  affairs  of  the  company.  Q.  Were  you  present  at  the 
meeting  of  the  board  of  directors  in  which  those  resolutions  were  passed  making 
a  power  of  attorney  to  Britton  &  Gray?  A.  Yes.  Q.  Upon  whose  repre>.'nta- 
tion,  if  any  one's,  was  that  action  taken?  A.  I  acted  principally  in  the  mat- 
ter, because  I  took  it  for  granted  what  Mr.  Leete  told  was  true.  That  was  a 
corporation  that  had  been  a  big  corporation  years  and  years  ago,  but  done  very 
little  lately,— a  sort  of  winding  it  up,  and  I  had  lost  most  all  Interest  in  It. 
Q.  Did  Mr.  Leete  present  to  you  any  papers  at  all  In  connection  with  tlin 
negotiations  he  had  with  Mr.  I-yman?  A.  No.  The  only  thing  that  I  was  em- 
phatic about  was  this:  He  said  he  wanted  to  get  a  power  of  attorney,  and 
produced  a  letter  (from  Britton  &  Gray)  ♦  ♦  ♦  in  which  they  said,  in  onif^r 
to  act,  it  would  be  necessary  to  get  a  power  of  attorney  from  the  Pacitic  Mill 
&  Mining  Company,  because  at  the  time  the  entry  was  canceled  the  owner 
must  receive  the  money.  That  was  the  ground  upon  which  he  explain?<l  it 
to  me,  and  was  the  ground  upon  which  action  was  called  for  by  the  Pacific 
Mill  &  Mining  Company.  The  only  thing  I  recall,  •  ♦  ♦  and  which  I 
heard  Mr.  Leete  use  my  words  (and  he  used  almost  the  words  I  used).  •  •  • 
I  said,  "If  we  have  no  interest  in  this  property,  and  are  going  to  help  yon, 
it  must  be  distinctly  understood  we  will  incur  no  obligation  by  reason  of  their 
work  as  attorneys,"  and  he  said,  **Well,  I  will  see  to  that,  and  get  a  letter 
from  them."  I  did  not  say,  "We  have  no  Interest,"  because  I  did  not  know 
it.  I  was  taking  his  statement  to  me  as  true.  We  must  be  protected  from  any 
claim,  because  I  did  not  want  the  company  to  pay  a  bill  for  Mr.  Leete's  work.' 
Upon  cross-examination  he  stated  that  he  knew  the  transaction  between  Mr. 
Leete  and  the  Pacific  Mill  &  Mining  Company  had  resulted  in  the  purchase 
of  the  Eagle  Salt  Works  property  by  Mr.  Leete,  and  knew  that  that  transac- 
tion had  been  negotiated  between  Mr.  Ljrman  and  Mr.  Leete:  that  Mr.  Lyman 
was  the  executive  officer  in  the  state  of  Nevada,  and  attended  to  that  business, 
and  he  always  accepted  what  Mr.  Lyman  said  as  conclusive  in  regard  to  it: 
that  when  Mr.  Lyman  brought  Mr.  Leete  Into  the  office  he  thought  It  was  per- 
fectly satisfactory  that  he  should  carry  out  Mr.  Leete's  desire;  that  he  stip- 
posed  that  Mr.  Leete  was  the  owner  of  the  money  and  entitled  to  get  it:  that 
he  was  perfectly  wlllhig  to  help  him  get  it,  provided  the  company  would  not 
incur  Indebtedness;  that  Mr.  Leete  told  him  he  had  paid  the  money  In  a 
transaction  long  ago,  and  since  then  had  bought  the  property,  and  was  entitled 
to  the  same." 

W.  E.  F.  Deal  and  Edmund  Tauszky,  for  plaintiff  in  error, 
J.  D.  Goodwin,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges, 

MORROW,  Circuit  Judge.  The  question  to  be  determined  is,  which 
of  the  parties  is  entitled  to  the  money  repaid  by  the  government? 
It  appears  that  the  defendant  in  error  (plaintiff  in  the  court  below) 
was  an  original  locator  of  the  land,  and  paid  the  government  its 
price  for  the  same.  He  thereafter  sold  his  interest,  and  his  grantee 
in  turn  sold  to  the  plaintiff  in  error.  While  the  land  was  in  its 
possession,  the  government  canceled  the  patent  previously  issued 
therefor,  but  no  attempt  was  made  to  obtain  a  return  of  the  purchase 
price  by  the  plaintiff  in  error.  A  few  years  later  the  defendant  *ui 
error  bargained  for  the  property  and  purchased  it  He  then  at- 
tempted to  recover  from  the  government  the  original  purchase  price, 
and  found  it  necessary  to  collect  it  through  the  plaintiff  in  error,  hi» 
grantor,  as  it  was  the  owner  of  the  property  at  the  date  of  cancel- 
lation of  the  patent.  He  asked  its  assistance,  and  it  wa«  at  first 
given,  but  later  revoked,  and  the  money  collected  by  plaintiff  in  • 


Digiti 


zed  by  Google 


PACIB'IC    MILL   A    MINING    CO.  V.   LEETE.  693 

error  for  its  own  use  and  benefit.  To  enable  the  plaintiff  in  the  court 
below  to  recover  this  money  from  the  defendant,  it  was  necessary 
for  him  to  show  that  there  was  an  agreement  or  understanding 
between  them,  at  the  date  of  the  deed  from  defendant  to  plaintiff 
in  1895,  that  plaintiff  should  have  the  money  upon  its  collection  from 
the  government,  and  that  the  right  to  the  recovery  of  this  money  was 
an  element  of  consideration  in  his  purchase  of  the  land.  There  was 
no  specific  agreement  in  writing  in  regard  to  the  transaction,  and 
the  language  of  the  correspondence  must  be  the  guide  in  determin- 
ing the  nature  of  the  understanding  of  the  respective  parties.  The 
oral  evidence  related  principally  to  the  acts  and  conduct  of  the  par- 
ties subsequent  to  the  execution  of  the  deed,  and,  as  tending  to  show 
the  understanding  of  the  parties  at  the  time  the  deed  waa  executed 
and  delivered,  it  was  admissible.  The  correspondence  shows  that 
early  in  the  negotiations  the  defendant  in  error  claimed  to  be  the 
owner  and  entitled  to  one-half  of  the  money  in  the  hands  of  the  gov- 
ernment, whether  he  purchased  the  property  of  plaintiff  in  error  or 
not.  It  is  also  shown  that  the  plaintiff  in  error  knew  that  this 
money  could  be  recovered  from  the  government,  and,  when  defend- 
ant in  error  asserted  his  right  to  one-half  of  it,  no  denial  was  made 
by  plaintiff  in  error  of  this  right.  In  the  further  negotiations,  result- 
ing in  an  offer  by  defendant  in  error  and  its  acceptance  by  plaintiff  in 
error,  no  mention  was  made  of  this  money.  Plaintiff  in  error  did 
not  assert  any  claim  to  this  money  for  itself  at  this  time,  and,  in 
fact,  after  the  transaction  was  closed  and  title  had  passed  to  the 
defendant  in  error,  the  plaintiff  in  error  regularly  executed  a  power 
of  attorney  to  the  attorneys  of  defendant  in  error  for  the  express 
purpose  of  assisting  the  defendant  in  error  to  collect  the  amount 
for  himself.  It  was  only  upon  being  advised  that  the  land  depart- 
ment required  a  quitclaim  deed  from  it,  and  that  the  warrant  on  the 
United  States  treasury  would  issue  in  the  plaintiff's  name,  that  it 
revoked  this  power  of  attorney,  and  proceeded  to  the  collection  of  the 
money  independent  of  the  claims  or  rights  of  defendant  in  error. 

Plaintiff  in  error  claims  that  it  was  induced  to  make  the  power 
of  attorney  by  the  representations  of  defendant  in  error  as  to  his 
ownership  of  the  money,  and  was  then  in  ignorance  of  its  legal  rights. 
It  is  true  that  parties  acting  in  ignorance  of  their  rights  are  protected 
by  the  law  from  imposition  and  deceit;  but  the  facts  show  that 
defendant  in  error  did  not  deceive  or  impose  upon  plaintiff,  as,  at  the 
very  outset  of  the  negotiations,  he  stated  his  claim  of  an  interest  in 
the  money  held  by  the  government,  and  immediately,  upon  receiving 
a  deed  to  the  interest  of  plaintiff  in  error,  proceeded  to  the  collec- 
tion of  the  entire  amount.  The  presumption  is  warrantable  that, 
had  the  statutes  permitted  an  assignment  of  an  account  against  the 
United  States  treasury,  the  defendant  in  error  would  have  recoverd 
the  money  from  the  government  without  objection  from  the  plain- 
tiff in  error.  "The  doctrine  is  settled  that,  in  general,  a  mistake  of 
law,  pure  and  simple,  is  not  adequate  ground  for  relief.  Where 
a  party  with  knowledge  of  all  the  material  facts,  and  without  any 
other  special  circumstances  giving  rise  to  an  equity  in  his  behalf, 
enters  into  a  transaction  affecting  his  interests,  rights,  and  liabilities, 
86C.0.A.-38 
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under  an  ignorance  or  error  with  respect  to  the  rules  of  law  con- 
trolling the  case,  courts  will  not,  in  general,  relieve  him  from  the 
consequences  of  his  mistake."  2  Pom.  Eq.  Jur.  §  842.  A  leading 
case  under  this  rule,  and  illustrating  its  reasons,  is  Bilbie  v.  Lomlej. 
2  East,  469.  In  this  case  an  insurer,  with  knowledge  of  all  the 
facts  which  relieved  him  of  his  liability  on  a  policy  of  insurance  which 
he  had  signed,  but  in  ignorance  of  the  legal  rights  re*^ulting  from 
those  facts,  paid  the  amount  he  had  insured,  and  afterwards  he 
brought  an  action  to  recover  back  the  money  as  paid  under  a  mistake. 
The  court  held  that  the  action  could  not  be  maintained.  Lord  Ellen- 
borough  said: 

"Every  man  must  be  taken  to  be  cognizant  of  the  law;  otherwise,  there  U  no 
saying  to  what  extent  the  ignorance  might  not  be  carried.  It  would  be  urged 
in  almost  every  case." 

Had  the  defendant  in  error  been  able,  under  the  laws  of  the  United 
States,  to  collect  the  money  in  controversy  from  the  government 
upon  the  power  of  attorney  executed  by  the  plaintiff  in  error,  the 
latter  would  not,  under  the  doctrine  of  this  case,  have  been  able  to 
recover  it  from  the  defendant  in  error.  This  being  so,  it  is  not  per 
ceived  how  a  statute  of  the  United  States  relating  to  the  assign- 
ment of  claims  against  the  government,  and  designed  only  for  the 
protection  of  the  latter,  can  so  change  the  rights  of  the  parties  as  to 
give  the  plaintiff  in  error  a  right  to  the  fund  which  it  did  not  other 
wise  possess  or  have  a  legal  right  to  enforce.  Under  the  facts  as 
disclosed  by  the  testimony,  the  plaintiff  in  error  should  undoubtedly 
be  considered  as  having  acquiesced  in  the  claim  of  defendant  in 
error  to  the  money  at  the  time  the  deed  was  executed  by  plaintiff  in 
error,  aod  also  when  it  executed  and  gave  to  him  the  power  of  attor 
ney  to  collect  for  himself  the  money  from  the  government.  Th** 
minds  of  the  parties  met  in  the  fulfillment  of  their  agreement  or 
contract  on  these  two  occasions,  and  the  plaintiff  in  error  is  estopped 
from  denying  that  understanding  later,  upon  the  discovery  that  it 
had  possess^  certain  legal  rights  of  which  it  had  not  availed  itself. 
Having  allowed  the  defendant  in  error  to  act  upon  the  understand- 
ing had  by  both  parties,  the  plaintiff  in  error  cannot  now  deny  that 
understanding,  to  the  loss  or  injury  of  the  defendant  in  error.  Storrs 
V.  Barker,  6  Johns.  Ch.  166;  Mississippi  Coal  &  Ice  Co.  v. The  Ottumwa 
Belle,  78  Fed.  643;  Illinois  Trust  &  Savings  Bank  v.  City  of  Arkans* 
City,  40  U.  S.  App.  257,  22  C.  C.  A.  171,  and  76  Fed.  271;  Smilev  v. 
Barker,  55  U.  S.  App.  125,  28  C.  C.  A.  9,  and  83  Fed.  684;  Markham 
V.  O'Connor,  52  Qsu  183;  Cunningham  v.  Patrick,  136  Mo.  G21,  37 
S.  W.  817.  'The  vital  principle  [of  estoppel  in  pais]  is  that  he  who 
by  his  language  or  conduct  leads  another  to  do  what  he  would  not 
otherwise  have  done  shall  not  subject  such  person  to  loss  or  injury 
by  disai)pointing  the  expectations  upon  which  he  acted.  Such  a 
change  of  position  is  sternly  forbidden.  It  involves  fraud  and  false- 
hood, and  the  law  abhors  both."  Dickerson  v.  Colgrove,  100  U.  8. 
578;  Fetter,  Eq.  §§  21, 22.  "Equitable  estoppel,  in  the  modem  sense, 
arises  from  the  conduct  of  a  party,  using  that  word  in  its  broadest 
meaning  as  including  his  spoken  or  written  words,  his  positive  acts, 
and  his  silence  or  negative  omission  to  do  anything.     Its  foundation 
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is  jufitice  aod  good  conscience."  2  Pom.  Eq.  Jur.  §  802.  **1]^e  doc- 
trine seems  to  be  established  by  authority  that  the  conduct  and  ad- 
missions of  a  pari:y  operate  against  him  in  the  nature  of  an  estoppel, 
wherever,  in  good  conscience  and  honest  dealing,  he  ought  not  to  be 
permitted  to  gainsay  them.  Thus  negligence  becomes  constractive 
fraud,  although,  strictly  speaking,  the  actual  intention  to  mislead  or 
deceive  may  be  wanting,  and  the  pari:y  may  be  innocent,  if  innocence 
and  negligence  may  be  deemed  compatibla  In  such  cases  the  maxim 
is  justly  applied  to  him  that,  when  one  of  two  innocent  persons  must 
suffer,  he  shall  suffer  who  by  his  own  acts  occasioned  the  confidence 
and  loss."  Stevens  v.  Dennett,  51 N.  H.  324.  In  view  of  these  estab- 
lished principles  of  law,  which  appear  to  be  applicable  to  the  conduct 
of  the  plaintiff  in  error  in  this  transaction,  we  are  of  the  opinion  that 
the  money  refunded  by  the  government  and  collected  by  the  plaintiff 
in  error  belonged  of  right  to  the  defendant  in  error.  The  judgment 
of  the  lower  court  is  therefore  affirmed.  ' 


(94  Fed.  975.) 

BANCROFT  v.  HAMBLT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  15,  1899.) 

No.  492. 

1.  Variance— Action  on  Contract  op  Employment. 

In  an  action  on  a  contract  of  employment  to  recover  salary  for  services 
rendered  thereunder,  In  which  the  complaint  alleges  performance  on  the 
part  of  the  employ^,  proof  of  such  performance  is  essential,  and  the  plain- 
tiff cannot  recover  on  evidence  that  the  employ^  was  prevented  from  per- 
forming the  contract  by  defendant,  It  being  shown  that  he  did  not  in  fact 
.  render  any  services  thereunder. 

2.  Federal   Courts— Following   State   Decisions— Construction  of   Con- 

tracts. 

A  federal  court  is  not  at  liberty  to  accept  as  conclusive  the  construction 
of  a  contract  by  the  supreme  court  of  a  state,  where  such  construction  In 
no  manner  depends  on  any  state  law,  and  Is  not  pleaded  as  creating  an  es- 
toppel between  the  parties;  but  Is  required  to  exercise  Its  Independent  judg- 
ment, giving  to  the  state  decision,  however,  due  weight  as  a  precedent.* 

3.  Partnership— Contract  Creating— Construction. 

B.,  who  was  the  owner  of  a  publishing  company,  entered  Into  a  contract 
with  S.,  by  which  he  sold  and  assigned  to  him  an  interest  In  the  business, 
reciting  that  It  was  shortly  to  be  Incorporated,  in  consideration  of  past 
services,  and  that  S.  should  devote  his  services  to  the  company  for  10  years. 
The  contract  provided  that  the  interest  of  S.  should  be  forfeited  and  revert 
to  B.  if  S.  should  fail  to  perform  his  part  of  the  contract,  and  that  one-half 
of  it  should  revert  in  case  of  his  death  within  five  years.  It  further  pro- 
vided that  the  salary  of  S.  should  be  a  certain  sum  per  month.  Held,  that 
the  contract  created  a  partnership,  and  contemplated  the  payment  of  the 
salary  of  S.  by  the  firm,  or  by  the  corporation  when  formed,  and  that  an 
action  to  recover  such  salary  could  not  be  maintained  against  B.  individ- 
ually. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

1  For  state  laws  as  rules  of  decision  in  federal  courts,  see  note  to  Wilson  v. 
Perrln,  11  O.  0.  A.  71,  and  note  to  HiU  v.  Hite,  29  0.  C.  A.  553. 
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Page,  McCutcheon  &  Eells,  for  plaintiff  in  error. 
Eeddy,  Campbell  &  Metson,  for  defendant  in  error. 

Before  GILBERT  and  BOSS,  Circuit  Jadges,  and  HAWLEY,  Dis- 
trict Judge. 

BOSS,  Circuit  Judge.  This  is  one  of  a  series  of  actions  brought 
against  the  plaintiff  in  error  to  recover  salary  at  the  rate  of  fSsO 
per  month,  alleged  to  be  due  one  N.  J.  Stone  under  and  by  virtue  of 
a  contract  entered  into  on  the  20th  day  of  August,  1886,  between 
him  and  the  plaintiff  in  error.  All  of  the  actions  were  brought  in 
the  superior  court  of  the  state  of  California.  In  the  first,  final  judg- 
ment passed  for  the  plaintiff,  and  was  affirmed  by  the  supreme  court 
of  the  state  in  112  Cal.  653,  44  Pac.  1069.  In  the  second,  judgment 
was  rendered  for  the  plaintiff  in  the  trial  court,  from  which  no  ap- 
peal appears  to  have  been  taken.  The  third  is  the  present  acti<Mi, 
^nd  was  brought  in  the  superior  court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  by  the  defendant  in  error,  as  the  as- 
signee of  Stone,  who,  the  complaint  alleges,  assigned  to  the  defend- 
ant in  error  on  June  13,  1896,  all  his  right,  title,  and  interest  in  and 
to  any  money  then  due  or  to  become  due  under  the  contract.  On 
the  petition  of  the  defendant  the  case  was  transferred  to  the  court 
below  for  trial.  The  contract,  which  is  set  forth  in  haec  verba  in 
the  complaint,  is  as  follows: 

**This  agreement,  made  in  San  Francisco,  California,  by  H.  H.  Bancroft  and 
N.  J.  Stone,  wltnesseth:  That  in  consideration  of  the  valuable  services  done  Xfj 
the  said  Stone  in  conducting  the  publication  and  sale  of  the  historical  works 
•of  the  said  Bancroft,  the  business  formerly  being  conducted  as  the  Bancroft's 
'\Vorks  Department  of  A.  L.  Bancroft  &  Co.,  but  now  being  done  and  sborUy 
to  be  incorporated  under  the  laws  of  the  state  of  California  as  the  History 
Company,  the  said  Bancroft  hereby  sells  and  assigns  to  the  said  Stone  a  one- 
tenth  interest  in  the  said  History  Company,  plates,  paper,  stock,  money,  out- 
standing accounts,  or  other  property  of  said  company,  upon  the  following  condi- 
tions: The  said  N.  J.  Stone  is  to  devote  his  whole  time  and  best  energies,  so 
iar  as  his  health  and  strength  shaU  permit,  for  a  period  of  not  less  than  ten 
years  from  the  date  of  this  agreement,  to  the  publication  and  sale  of  the  his- 
torical works  of  H.  H.  Bancroft,  and  of  such  other  works,  and  conduct  such 
other  business  as  may  be  from  time  to  time  taken  up  and  entered  into  by  said 
History  Company;  and  the  said  Stone  agrees  not  to  enter  into  or  engage  in, 
directly  or  indirectly,  any  other  mercantile  or  manufacturing  business,  or  in 
any  other  business  or  occupation,  which  shall  in  any  wise  absorb  his  mind  and 
strength,  or  interfere  with  his  interest  or  efforts  on  behalf  of  the  said  History 
Company,  during  the  said  term  of  ten  years.  Upon  the  incorporation  of  the 
History  Company,  one-tenth  of  the  whole  number  of  shares  shaU  be  issued  and 
delivered  to  the  said  N.  J.  Stone,  but,  should  the  said  Stone  faU  in  any  wise  to 
carry  out  this  agreement,  or  any  part  thereof,  in  its  fuU  letter  and  spirit  then 
the  said  one-tenth  interest  in  the  said  History  Company  shaU  be  forfeited,  and 
revert  to  the  said  H.  H.  Bancroft:  provided,  and  it  is  distinctly  understood  and 
agreed,  that,  in  case  of  the  death  of  the  said  N.  J.  Stone  before  the  expiration 
•of  five  years  from  the  date  of  this  agreement,  the  said  Stone  having  fnlflUed  an 
the  conditions  of  this  agreement  up  to  that  time,  then  one-half  of  the  said  one- 
tenth  interest  of  the  said  Stone  hi  the  History  Company  shaU  go  to  his  heh^ 
and  be  their  property  unconditionally;  and,  in  the  event  of  the  death  of  the 
«aid  Stone  at  any  thne  after  the  expiration  of  five  years  from  the  date  of  this 
agreement,  the  terms  hereof  having  been  fully  complied  with,  then  the  whole 
of  the  said  one-tenth  interest  shall  belong  to  his  heirs  unconditionally.  The 
salary  of  the  said  Stone  shall  be  $350  a  month.  The  copyright  of  the  said 
historical  works  belongs  exclusively  to  the  said  Bancroft,  and  shaU  be  fifty 


Digiti 


zed  by  Google 


BANCROFT   V.  HAMBLY.  597 

cents  a  volnme  for  the  History  and  Diaz,  and  twenty  cents  on  the  Little  History 
of  Mexico. 
'Signed  at  San  Francisco,  the  twentieth  day  of  August,  1886. 

••H.  H.  Bancrofts 
"N.  J.  Stone. 
•*Witness:    W.  N.  HartwelL*^ 

The  present  action  is  for  salary  at  the  rate  of  f350  a  month,  alleged' 
to  be  dne  to  the  plaintiff,  as  assignee  of  Stone,  for  a  period  extending 
from  April  1,  1894,  to  August  20,  1896,  the  complaint  alleging  per- 
formance by  Stone  of  aJl  the  terms  and  conditions  of  the  contract 
during  that  period  of  time,  and  the  refusal  of  the  defendant  to  pay 
therefor.  To  the  complaint  the  defendant  interposed  a  demurrer  oni 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  which  demurrer  was  overruled  by  the  court  below.  83- 
Fed.  444.  An  answer  was  then  filed  by  the  defendant  to  the  action, 
in  which  the  defendant  denied  that  during  the  period  covered  by  the 
complaint  Stone  performed  any  of  the  terms  or  conditions  prescribed 
by  the  contract  sued  on,  and  also  averred  that  during  that  period 
he  had  been  engaged  in  a  business  prohibited  by  the  terms  of  the 
agreement.  At  the  trial,  Stone  admitted,  among  other  things,  that 
he  did  not  perform  any  service  whatever  for  either  the  defendant, 
Bancroft,  or  the  History  Company,  from  April  1,  1894,  to  August 
20,  1896,  but  testified  that  on  April  2,  1894,  he  served  Bancroft  with 
a  written  notice,  wherein  he  notified  the  latter  that  he  was  still 
willing  and  ready,  as  theretofore,  to  comply  with  the  terms  and  con- 
ditions of  the  agreement,  a  copy  of  which  was  annexed  to  the  notice; 
and  that  he  would  at  all  times  thereafter  be  willing  to  perform 
all  of  the  acts  required  of  him  by  its  terms.  At  the  time  Stone 
served  this  notice,  he  asked  for  a  reply.  Bancroft  answered  that  he 
would  look  it  over  at  his  leisure,  but  never  did,  in  fact,  make  any 
reply  to  the  notice,  nor  did  Stone  see  him,  or  have  any  further  com- 
munication with  him,  either  orally  or  in  writing,  during  the  time 
covered  by  the  present  action.  Stone  further  testified,  in  substance, 
that  he  held  himself  in  readiness  to  perform  his  duties  under  the 
contract;  that  he  never  was  discharged  by  Bancroft  or  the  History 
Company;  that  he  never  withdrew  from  the  agreement,  and  that  he 
was  not  permitted  to  do  any  work  thereunder  during  the  time  covered' 
by  the  present  action;  that  during  this  period  he  went  to  the  office- 
of  the  History  Company  from  time  to  time,  sometimes  as  often  as^ 
once  a  week.  Stone  further  testified  that  in  the  month  of  June,. 
1894,  he  undertook  the  San  Francisco  agency  of  a  compound  called 
the  **Fitz  Alcohol  Cure,"  which  was  manufactured  in  the  East,  and 
consigned  to  him  for  sale,  the  conduct  of  which  business  he  has  con- 
tinued in  San  Francisco  ever  since. 

This  being  substantially  the  evidence  in  the  case,  we  are  of  opinion 
that  the  court  below  should  have  granted  the  defendant's  motion 
for  an  instruction  to  the  jury  to  render  a  verdict  in  favor  of  the 
defendant;  for,  conceding  the  sufficiency  of  the  complaint  to  consti- 
tute a  cause  of  action  in  favor  of  the  plaintiff,  one  of  its  constituent 
elements  was  the  alleged  performance  by  Stone  of  all  of  the  terma 
and  conditions  of  the  agreement  from  April  1,  1894,  to  August  20, 
1896, — ^the  period  of  time  covered  by  the  action.    Such  performance 
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by  stone  being  one  of  the  essential  elements  of  the  alleged  cause 
of  action,  proof  thereof  was,  of  course,  equally  essential.  Saunders 
V.  Short,  30  C.  C.  A.  462,  86  Fed.  225,  229;  Vinegar  Co.  v.  Bums, 
44  Neb.  21,  62  N.  W.  301.  That  Stone  did  not  perform  any  serrice 
under  the  contract  from  April  1,  1894,  to  August  20,  1896,  was  dis- 
tinctly testified  by  him^ielf,  and  there  is  nothing  in  the  evidence  to 
the  conti'ary.  Why  he  did  not  do  so  need  not  be  inquired,  in  view 
of  the  pleadings  in  the  case.  The  complaint  does  not  count  upon  pre- 
vention by  Bancroft  of  performance  on  Stone's  part  of  his  obliga- 
tions under  the  contract;  nor  is  it  an  action  for  damages  sustained 
by  the  plaintiff  by  reason  of  any  such  prevention,  or  of  any  other 
breach  of  the  contract  by  Bancroft.  On  the  contrary,  it  is,  as  lias 
been  shown,  an  action  on  the  contract  to  recover  the  amount  of  sal- 
ary, for  a  certain  period,  therein  provided  for,  based  entirely  on  the 
alleged  performance  by  Stone  of  all  of  his  obligations  thereunder,  but 
which  allegation  of  performance  the  proof  wholly  fails  to  sustain. 
But,  above  and  beyond  this,  we  are  of  opinion  that  the  contract  upon 
which  the  action  is  based,  rightly  construed,  did  not  confer  upon 
Stone  the  right  to  hold  Bancroft  primarily  and  individually  liable 
for  the  monthly  salary  thereby  provided  for.  We  are  aware  that 
department  1  of  the  supreme  court  of  California  held  to  the  con- 
trary in  the  case  already  cited,  but  that  the  opinion  in  that  case 
did  not  have  the  unanimous  approval  of  that  court  is  shown  by  the 
dissent  of  the  chief  justice  from  the  order  denying  the  hearing  of 
the  case  by  the  court  in  bank.  112  Cal.  660,  44  Pac.  1069.  In  con- 
struing the  contract  in  question,  Mr.  Justice  Garoutte,  in  delivering 
the  opinion  in  that  case,  said: 

•*We  think  the  only  fair  interpretation  to  be  given  to  this  contract  is  that 
Bancroft  was  to  pay  Stone  three  hundred  and  fifty  dollars  per  month  for  his 
services.  There  Is  but  a  single  theory  that  can  be  advanced  looking  to  a  con- 
trary construction,  and  that  is  to  the  eCFect  that  this  contract  be  ween  Bancroft 
and  Stone  constituted  them  partners  (Stone  possessing  a  one-tenth  interest  In 
the  partnership),  and  that,  consequently,  the  salary  of  said  Stone  was  to  be 
paid  by  the  partnership.  Upon  a  mere  cursory  examination  of  the  contract 
it  is  plainly  evident  that  It  does  not.  and  was  never  intended  to,  create  a  part- 
nership between  these  two  parties.  This  is  patent  from  the  fact  that  it  was 
contemplated  in  th^  writing  itself  that  in  the  near  future  the  History  Ckun- 
pany  was  to  be  incorporated.  It  is  doubly  apparent  when  w^  consider  that 
the  one-tenth  Interest  in  the  property  given  by  Bancroft  to  Stone  failed  to  vest 
any  absolute  title  in  him,  but  was  dependent  upon  conditions,  and  liable  to  be 
forfeited,  and  revert  to  Bancroft,  at  any  moment.  That  Stone  had  no  such 
interest  in  tliis  business  as  to  constitute  him  a  partner  is  further  made  plain 
when  we  look  at  the  provision  of  the  contract  wherein  it  is  expressly  stipidated 
that,  if  Stone  should  die  within  five  years  from  its  date,  then  only  one-half  of 
the  one-tenth  interest  should  pass  to  his  heirs.  To  hold  these  parties  part- 
ners under  the  agreement  would  make  Stone's  salary  dependent  upon  the  profits 
of  the  business.  There  Is  nothing  contained  therein  to  indicate  any  such  in- 
tention, and  it  is  certainly  not  so  provided.  We  conclude  that  the  contract 
should  be  construed  as  a  contract  of  hiring  of  Stone  by  Bancroft  at  an  agreed 
price  of  three  hundred  and  fifty  dollars  per  month.  There  are  no  other  matters 
of  law  raised  by  the  demurrer  of  sufiiiclent  Importance  to  demand  our  atten- 
tion. Within  a  few  months  after  the  aforesaid  agreement  was  entered  into, 
the  History  Company  was  incorporated  with  a  capital  stock  of  one  hundred 
shares,  ten  of  which  were  issued  to  Stone,  in  pursuance  of  the  agreement,  and 
he  was  thereupon  elected  vice  president  of  the  corporation.  Prior  to  the  agree- 
ment with  Stone  and  the  subsequent  incorporation,  Bancroft  was  the  sole  owner 
of  the  bushiess,  conducting  it  under  the  name  of  the  History  Company.    For 
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several  years  after  Incorporation  the  business  progressed  amicably  and  pros- 
perously, and  then  differences  arose.  No  salary  was  forthcoming,  and  this 
litigation  resulted.  It  is  now  Insisted  by  appellant  that  during  the  fourteen 
mouths  covered  by  this  litigation  respondent  Is  not  entitled  to  any  salary,  for 
the  reason  that  he  performed  no  service.  It  must  be  borne  in  mind  that  this 
action  is  not  one  for  damages  based  upon  the  breach  of  a  contract  of  hiring, 
but  Is  an  action  based  upon  the  contract  itself,  upon  an  express  promise  to  pay, 
and  In  this  regard  the  complaint  was  advisedly  framed;  for  the  evidence  of 
both  the  plaintiff  and  defendant  expressly  shows  that  he  (Stone)  was  never  dis- 
charged from  his  employment,  and,  if  he  was  hired  for  a  term  of  ten  years  at 
a  monthly  salary,  until  he  was  discharged  by  his  employer,  or  voluntarily  gave 
up  the  employment,  we  know  of  no  legal  reason  why  his  employer's  promise  to 
pay  Is  not  binding  and  enforceable  in  an  action  at  law." 

We  are  precluded  from  treating  either  the  judgment  in  the  ease 
just  referred  to  or  the  judgment  of  the  trial  court  in  the  second 
action,  above  referred  to,  as  an  estoppel,  for  the  reason  that  neither 
judgment  is  in  any  manner  pleaded  as  such,  and  both  were  admitted 
in  evidence  for  the  express  and  only  purpose  of  showing  perform- 
ance by  Stone  of  his  part  of  the  contract  up  to  the  time  of  the  com- 
mencement of  the  present  action.  But,  as  a  precedent,  the  opinion 
of  the  supreme  court  of  the  state  in  the  case  cited  is  entitled,  as  are 
all  of  its  opinions,  to  great  respect.  The  present  case,  however,  in- 
volves the  interpretation  of  a  contract  not  in  any  way  dependent 
upon  the  construction  of  any  state  law,  and,  that  being  so,  we  are  not 
at  liberty  to  follow  the  decision  of  that  court  construing  the  contract 
if  such  construction  does  not  meet  with  our  approval,  but  are  bound 
to  exercise  our  independent  judgment.  Lane  v.  Vick,  3  How.  404; 
Watson  V.  Tarpley,  18  How.  517;  Carpenter  v.  Insurance  Co.,  16  Pet. 
495;  Amie  v.  Smith,  Id.  303;  Butz  v.  City  of  Muscatine,  8  Wall. 
575;  Gates  v.  Bank,  100  U.  S.  239;  Kailroad  Co.  v.  National  Bank, 
102  U.  S.  14;  Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.,  129 
U.  S.  397,  9  Sup.  Ct.  469.  The  contract  in  question  shows  upon  its 
face  that  the  business  and  property  constituting  the  subject  of  it, 
and  which  was  then  owned  and  conducted  by  Bancroft,  was  then 
carried  on  by  him  under  the  name  of  the  History  Company.  In  that 
business  and  property  Bancroft,  by  the  contract,  conveyed  to  Stone 
an  undivided  one-tenth  interest;  the  language  being:  'The  said 
Bancroft  hereby  sells  and  assigns  to  the  said  Stone  a  one-tenth  in- 
terest in  the  said  History  Company,  plates,  paper,  stock,  money,  out- 
standing accounts,  or  other  property  of  said  company."  Then  fol- 
low the  conditions  upon  which  the  transfer  of  that  interest  is  made. 
The  contract  expressly  recites  that  the  business  which  had  formerly 
been  conducted  as  the  'Bancroft's  Works  Department  of  A.  L.  Ban- 
croft &  Co."  and  then  being  conducted  as  the  "History  Company," 
and  in  the  conducting  of  which  Stone  had  rendered  valuable  services, 
was  shortly  to  be  incorporated  under  the  latter  name,  pursuant  to 
the  laws  of  the  state  of  California.  The  consideration  for  the  con- 
veyance of  the  one-tenth  interest  was,  as  shown  by  the  contract,  not 
only  the  '^valuable  services"  theretofore  rendered  by  Stone  "in  con- 
ducting the  publication  and  sale  of  the  historical  works  of  the  said 
Bar  croft,"  but  also  his  services  for  at  least  the  next  succeeding 
10  years;  not  only  in  the  publication  and  sale  of  the  historical  works 
of  Bancroft,  but  also  in  conducting  such  other  business  as  should 
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from  time  to  time  be  taken  up  and  entered  into  by  the  History  Com- 
pany; for  the  conveyance  of  the  one-tenth  interest  to  Stone  waa  bj 
the  contract  expressly  declared  to  be  made  upon  the  conditions  that 
"the  said  N.  J.  Stone  is  to  devote  his  whole  time  and  best  energies, 
so  far  as  his  health  and  strength  shall  permit,  for  a  period  of  not 
less  than  10  years  from  the  date  of  this  agreement,  to  the  publica- 
tion and  sale  of  the  historical  works  of  H.  H.  Bancroft,  and  of  such 
other  works,  and  conduct  such  other  business,  as  may  be  from  time 
to  time  taken  up  and  entered  into  by  said  History  Company;  and 
the  said  Stone  agrees  not  to  enter  into  or  engage  in,  directly  or  indi- 
rectly, any  other  mercantile  or  manufacturing  business,  or  in  any 
other  business  or  occupation,  which  shall  in  any  wise  absorb  his  mind 
and  strength,  or  interfere  with  his  interest  or  efforts  on  behalf  of 
the  said  History  Company,  during  the  said  term  of  ten  years.  Upon 
the  incorporation  of  the  History  Company  one-tenth  of  the  whole 
number  of  shares  shall  be  issued  and  delivered  to  the  said  N.  J.  Stone, 
but,  should  the  said  Stone  fail  in  any  wise  to  carry  out  this  agree- 
ment, or  any  part  thereof,  in  its  full  letter  and  spirit,  then  the  said 
one-tenth  interest  in  the  said  History  Company  shall  be  forfeited, 
and  revert  to  the  said  H.  H.  Bancroft:  provided,  and  it  is  distinctly 
understood  and  agreed,  that,  in  case  of  the  death  of  the  said  N.  J. 
Stone  before  the  expiration  of  five  years  from  the  date  of  this  agree- 
ment, the  said  Stone  having  fulfilled  all  the  conditions  of  this  agree- 
ment up  to  that  time,  then  one-half  of  the  said  one-tenth  interest 
of  the  said  Stone  in  the  History  Company  shall  go  to  his  heirs,  and 
be  their  property  unconditionally;  and,  in  the  event  of  the  death 
of  the  said  Stone  at  any  time  after  the  expiration  *of  five  years  from 
the  date  of  this  agreement,  the  terms  hereof  having  been  fully  com- 
plied with,  then  the  whole  of  the  said  one-tenth  interest  shall  belong 
to  his  heirs  unconditionally.''  Can  there  be  any  doubt  that  when 
this  contract  was  executed  Stone  thereby  became  the  owner  of  an 
undivided  one-tenth  of  the  business  and  property  of  the  History 
Tompany,  subject  only  to  the  conditions  therein  stated,  and  that 
Bancroft  remained  the  owner  of  the  other  nine-tenths?  We  think 
not.  From  that  time  until  the  incorporation  of  the  company,  was  not 
Stone  entitled,  by  virtue  of  the  contract,  to  one-tenth  of  the  profits, 
if  any,  of  the  business?  Undoubtedly  so.  And  when  the  company 
was  incorporated,  and  Stone's  proportion  of  its  stock  issued  to  him, 
did  he  not  continue  to  be  entitled  to  his  share  of  the  profits  of  the 
business?  Undoubtedly  so.  The  10-years  services  that  Stone,  by 
the  contract,  agreed  to  render  were  not  to  be  rendered  to  Bancroft 
individually,  but,  as  is  expressly  declared  in  the  contract  itself,  in 
the  publication  and  sale  of  the  historical  works  of  Bancroft,  and  of 
such  other  works  and  of  such  other  business  "as  may  be  from  time 
to  time  entered  into  by  said  History  Company."  The  obligation  im- 
l)()«ed  by  the  contract  on  Stone  not  to  engage  in  any  other  business 
or  occupation  was  limited  to  such  other  business  or  occupation  bs 
would  "interfere  with  his  interest  or  efforts  on  behalf  of  the  said 
History  Company."  The  services  thus  required  by  the  contract  to 
be  performed  by  Stone  were,  therefore,  confined  entirely  to  the  busi- 
ness of  the  History  Company,  in  which  he  had  an  undivided  one- 
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tenth  interest,  subject  to  the  conditions  accompanying  its  convey- 
ance to  him.  His  joint  interest  in  the  business  entitled  him  to  his 
proportionate  share  of  the  profits,  the  ascertainment  of  which  neces- 
sarily depended  upon  the  previous  ascertainment  and  payment  of 
the  expenses  of  conducting  the  business.  There  is  certainly  noth- 
ing in  the  contract  indicating  any  intention  on  the  part  of  either 
of  the  parties  thereto  that  Stone  should  be  exempt  from  any  part 
of  the  expenses  incurred  in  conducting  the  business  in  the  profits 
of  which  he  was  legally  and  justly  entitled  to  share.  It  would  be 
extraordinary  if  there  had  been.  By  a  statute  of  California  part- 
nership is  defined  to  be  "the  association  of  two  or  more  persons 
for  purposes  of  carrying  on  business  together  and  dividing  the  prof- 
its between  them."  Civ.  Code  Cal.  §  2395.  No  express  stipulation 
for  dividing  the  profit  and  loss  is  necessary,  as  that  is.  an  incident  to 
the  prosecution  of  the  joint  business.  Par&  Cont.  p.  57;  Bloomfield 
V.  Buchanan,  13  Or.  108,  8  Pac.  912;  Richards  v.  Grinnell,  63  Iowa, 
44,  18  N.  W.  668.  It  seems  to  us  impossible  to  successfully  deny 
that  from  the  time  of  the  execution  of  the  contract  in  question  to 
the  time  of  the  incorporation  of  the  History  Company  the  respective 
parties  to  the  contract  were  entitled  and  bound  to  share  in  the 
profit  and  loss  of  the  business  of  the  company  in  proportion  to  their 
respective  interests,  for,  beyond  question,  they  owned  the  property 
and  business  jointly,  and  were  conducting  it  jointly.  They  were 
therefore  partners  therein.  The  fact  that  the  respective  parties  con- 
templated a  speedy  incorporation  of  the  company,  which  intention 
was  expressly  stated  in  the  contract,  in  no  way  altered  the  character 
that  the  law  attached  to  the  agreement  under  which  they  meanwhile 
conducted  the  business.  Nor  did  the  conditions  specified  in  the  con- 
tract, upon  the  happening  of  which  there  would  be  a  forfeiture  on 
the  part  of  Stone  of  the  whole  or  a  part  of  his  interest  in  the  busi- 
ness of  the  company,  affect  the  relationship  of  the  parties  while  it 
existed.  Hills  v.  Bailey,  27  Vt.  548;  Petrakion  v.  Arbeely  (Com. 
PI.)  26  N.  Y.  Supp.  731;  Campbell  v.  Sherman,  55  Hun,  609,  8  N.  Y. 
Supp.  630.  As  by  the  execution  of  the  contract  Stone  became  a  part- 
ner in  the  business,  he  would  not,  under  the  well-settled  law  of  part- 
nership, have  been  entitled  to  any  salary  for  services  rendered  the 
firm,  unless  expressly  provided  for.  In  the  present  case,  as  by  the 
articles  of  agreement  Stone  was  made  the  manager  of  the  business, 
and  was  required  to  devote  his  entire  time  to  it,  and  was  prohibited 
from  engaging  in  any  other  business  or  occupation  that  would  inter- 
fere with  bis  efforts  on  behalf  of  the  History  Company,  it  was  pro- 
vided that  he  should  receive  a  salary  of  |350  a  month  for  his  serv- 
ices. Such  a  provision  is  not  at  all  uncommon  in  partnerships.  A 
similar  provision  appears  in  the  case  of  Weaver  v.  Upton,  29  N.  C. 
458,  which  case  is,  in  principle,  exactly  similar  to  the  present  one. 
There,  Weaver  and  Upton  had  leased  of  one  McKensie  a  tract  of  land 
for  three  years,  in  which  to  mine  for  gold,  and  the  lessees  had  en- 
tered into  possession.  Upton  was  to  work  20,  and  Weaver  4,  hands, 
**bearing  a  proportionable  part  of  the  expense  attached  thereto."  The 
agreement  between  them  further  provided  that  "the  said  Upton,  of 
the  first  part,  bargains  and  agrees  to  give  me,  the  said  Weaver,  of 
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the  second  part,  four  hundred  and  fifty  dollars  to  manage  the  busi- 
ness, which  I  agree  to  manage  according  to  the  best  of  my  jadg- 
ment."    The  court  said: 

*lt  seems  to  us  that  the  agreement  was  one  of  partnership;  and,  the  law 
being  weU  settled  tliat  the  acting  and  bushiess  partner  is  never  entitled  to  claim 
any  pay  of  the  firm  for  his  services,  unless  he  stipulates  for  It  in  the  articles 
of  coi?artnership  or  otherwise,  the  parties  therefore  agreed  that  Weaver  shoold 
manage  the  business,  and  Upton,  the  other  partner,  agreed  to  give  him  $450 
to  manage  the  business.'  Weaver  was  to  bear  his  proportion  of  the  expense  of 
managing  and  working  the  mine.  The  salary  of  the  superintendent  was  a  part 
of  the  expense  of  the  firm.  And  the  firm  ought,  according  to  the  true  construc- 
tion of  the  articles,  to  bear  tliis  expense  in  proportion  to  the  number  of  bands 
each  partner  worked  in  the  mine.  The  words,  'the  said  Upton  bargains  and 
agrees  to  give  me,  the  said  Weaver,  four  hundred  and  fifty  dollars  to  manage 
the  business,'  only  denote  the  assent  of  Upton  that  Weaver,  although  a  part- 
ner, should  be  paid  for  his  services  $450.00.  The  parties  were  stipulating  con- 
cerning the  partnership  business  and  the  terms  on  which  it  was  to  be  carried  on; 
and,  among  others,  that  Upton  bargained  and  agreed  to  let  Weaver  have  $^50.00 
for  his  services  that  year.  It  seems  to  us  that  it  would  be  against  justice  and 
right  to  construe  the  covenant  to  be  an  agreement  by  Upton  that  he  would 
pay  that  sum  out  of  his  own  pocket.  We  think  that  it  was  an  item  in  the  ex- 
pense account  of  the  firm,  and  that  the  firm  should  pay  it." 

It  will  be  noticed  that  in  the  case  just  cited  the  contract  recited 
that  Upton  agreed  to  give  Weaver  J450  to  manage  the  business,  but 
the  court  held — and,  we  think,  very  properly  held — that,  as  the  sal- 
ary of  the  superintendent  was  a  paxt  of  the  expense  of  the  firm,  the 
firm  ought,  according  to  the  true  construction  of  the  articles  of  agree- 
ment, to  be  required  to  pay  it.  In  the  contract  here  in  question 
there  is  no  statement  that  Bancroft  agrees  to  pay  Stone  a  salary  of 
$350  a  month  for  the  services  he  is  thereby  required  to  render  in 
conducting  the  business  of  the  Hi^ory  Company,  but  the  provision 
is,  as  has  been  seen,  that  ^'the  salary  of  the  said  Stone  shall  be  f350 
a  month," — manifestly  to  be  paid  out  of  the  business,  to  which  both 
parties  interested  should  contribute  in  proportion  to  their  respective 
interests,  and  for  which  both  of  the  parties  interested  in  the  business 
would  be  liable  in  like  proportions,  if  the  services  provided  for  were 
rendered,  and  the  business  was  unable  to  pay  it;  and  this,  not  only 
while  the  business  was  conducted  as  a  partnership,  but  also  after 
it  was  conducted  as  a  corporation  of  the  state  of  California,  for,  as 
stockholders  therein,  each  of  the  parties  in  interest  was  not  only 
entitled  to  his  proportion  of  the  profits  of  the  corporate  property  and 
business,  but  liable  as  well  for  his  proportion  of  the  corporate  obli- 
gations. We  entertain  no  doubt  that,  if  Bancroft  prevented,  directly 
or  indirectly,  Stone  from  performing  the  services  in  and  about  the 
business  of  the  History  Company  provided  for  on  his  part  by  the  con- 
tract, or  committed  any  other  breach  thereof  to  Stone's  injury,  the 
latter  would  have  his  action  against  Bancroft  for  such  damages  as 
he  sustained.  But  such,  as  has  been  shown,  is  not  the  present  action. 
The  judgment  is  reversed,  and  cause  remanded  to  the  court  below, 
with  directions  to  dismiss  the  action  at  the  plaintiff's  cost. 
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(94  Fed.  083.) 

GARRARD  T.  SILVER  PEAK  MINES  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  8,  1899.) 

No.  439. 

1.  Public  Lands— Mineiial  Character— Saline  Lands. 

Saline  lands  are  mineral,  within  the  meaning  of  a  provision  of  an  act  of 
congress  reserving  mineral  lands  from  a  grant. 

8.  Same — Grant  to  State— Effect  op  Reservation  of  Mineral  Lands. 

By  Act  Cong.  June  16,  1880  (21  Stat.  287),  congress  granted  to  the  state 
of  Nevada  2,000,000  acres  of  land,  to  be  selected  by  the  state  from  '•un- 
appropriated, nonmineral,  public  lands.*'  By  an  act  of  the  state  legislature 
of  March  3,  1887  (St.  1887,  p.  102),  the  state  expressly  disclahned  on  behalf 
of  Itself  and  its  grantees  any  rights  in  any  mineral  lands  which  had  been 
or  might  be  selected  under  such  grant,  and  further  provided  that  its  con- 
veyances should  give  no  rights  as  against  persons  in  actual  adverse  pos- 
session. Held,  that  the  state  acquired  no  rights  in  land  selected  under  the 
grant  which  was  In  fact  known  mineral  land,  containing  both  salt  and  the 
precious  metals,  which  had  been  appropriated  in  1865  under  an  act  for 
the  location  of  land  containing  salt,  surveyed,  and  the  location  recorded, 
and  which  had  ever  since  been  in  the  actual  possession  of  the  locator  and 
his  grantees,  who  had  erected  a  quartz  mill  thereon  at  a  cost  of  over  $50,- 
000,  and  that  a  patent  executed  by  the  state  therefor  to  an  applicant  to 
purchase  who  had  actual  knowledge  of  all  such  facts  was  void. 

3.  Same— Patents  by  State— Collateral  Attack. 

Such  patent,  being  without  authority  of  law,  and  prohibited  by  the  law 
of  the  state  which  Issued  it,  is  subject  to  collateral  attack  In  an  action  at 
law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nevada, 

Reddy,  Campbell  &  Metson,  for  plaintiff  in  error. 
M.  A.  Murphy,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  was  an  action  of  ejectment,  in  which 
the  defendants  prevailed  in  the  court  below.  82  Fed.  578.  The 
plaintiff  has  brought  the  case  here  by  writ  of  error.  The  subject 
of  the  action  is  a  certain  40-acre  tract  of  land  situate  in  Esmeralda 
county,  Nev.,  described  in  the  complaint  as  the  N.  E.  i  of  the  N.  E.  i 
of  section  22,  township  2  S.,  range  39  E.,  Mt.  Diablo  base  and  merid- 
ian, together  with  a  lot  of  mill  tailings  and  slimes  containing  gold 
and  silver,  which  the  plaintiff  in  his  complaint  alleges  was  upon 
the  land,  and  was  removed  therefrom  and  converted  by  the  defend- 
ants to  the  plaintiff's  damage.  The  plaintiff's  claim  to  the  land  has 
its  foundation  in  the  act  of  congress  approved  June  16,  1880  (21  Stat 
287),  and  in  certain  legislation  of  the  state  of  Nevada  passed  pursu- 
ant thereto.  By  the  act  of  June  16,  1880,  congress  granted  to  the 
state  of  Nevada  2,000,000  acres  of  land,  which  lands,  the  act  de- 
clared, were  to  be  selected  by  the  state  authorities  from  "unappro- 
priated, nonmineral,  public  lands,"  and  "in  quantities  not  less  than 
the  smallest  legal  subdivision.'*  On  the  12th  day  of  March,  1885, 
the  legislature  of  the  state  of  Nevada  passed  an  act  entitled  "An  act 
to  provide  for  the  selection  and  sale  of  lands  that  have  been  or 
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may  hereafter  be  granted  by  the  United  States  to  the  state  of  Ne- 
vada/' by  which  act  a  state  land  office  was  created,  of  which  the 
surveyor  general  of  the  state  was  made  ex  officio  land  roister,  and 
to  whom  all  applications  to  purchase  such  lands  as  congress  had 
granted  or  should  grant  to  the  state  were  required  to  be  made.  The 
act  prescribes  the  course  of  proceedings  in  the  matter  of  such  appli- 
cations, and  provides  that  "all  lands  selected  under  the  two  million 
acre  grant  of  June  sixteenth,  eighteen  hundred  and  eighty,  may  be 
sold  in  tracts  equal  to  one  section  to  each  applicant,"  and  that  ^o 
lands  shall  be  sold  in  tracts  less  than  the  smallest  legal  subdivision.'' 
St.  1885,  p.  101.  Under  and  pursuant  to  the  provisions  of  this  state 
legislation,  one  Alexander  Morrison  made  application  to  the  land  reg- 
ister of  the  state  of  Nevada  for  the  40-acre  tract  in  question,  making 
the  required  payments  therefor  in  the  prescribed  way,  and  the  land 
register  thereupon  selected  and  made  application  therefor  to  the  land 
department  of  the  United  States  under  and  by  virtue  of  the  act  of 
congress  of  June  16,  1880.  The  list  of  selected  land  under  that 
grant,  including  the  piece  in  controversy,  was  certified  by  the  com- 
missioner of  the  general  land  office  on  the  7th  of  August,  1890,  and 
by  the  acting  secretary  of  the  interior  on  the  next  day,  "subject  to 
any  valid  interfering  rights  which  may  have  existed  at  the  date  of 
the  selection."  The  act  of  congress  making  the  grant  to  the  state 
of  Nevada  does  not  provide  for  the  issuance  of  a  patent  to  the  state 
for  the  lands  thereby  granted.  But  by  an  act  of  congress  of  August 
3,  1854  (10  Stat.  346),  and  embodied  in  the  Revised  Statutes  a« 
section  2449,  it  is  declared: 

"That  in  all  cases  where  lands  have  been  or  shall  hereafter  be  granted  by 
any  law  of  congress  to  any  one  of  the  several  states  and  territories;  and  where 
said  \sivi  does  not  convey  the  fee  simple  title  of  such  lands  or  require  patents 
to  be  Issued  therefor;  the  lists  of  such  lands  which  have  been  or  may  hereafter 
be  certified  by  the  commissioner  of  the  general  land  office  under  the  seal  <»f 
such  office,  either  as  originals  or  copies  of  the  originals  or  records.  shaU  be 
regarded  as  conveying  the  fee  simple  of  aU  the  lands  embraced  in  such  listi 
that  are  of  the  character  contemplated  by  such  act  of  congress  and  intended  to 
be  granted  thereby;  but  where  lands  embraced  in  such  lists  are  not  of  the 
character  embraced  by  such  acts  of  congress,  and  are  not  intended  to  be 
granted  thereby,  the  lists,  so  far  as  these  lands  are  concerned,  shall  be  perfectly 
nuU  and  void,  and  no  right,  title,  claim,  or  interest  shaU  be  conveyed  thereby." 

The  supreme  court  has  decided  in  a  number  of  cases  that  a  certified 
list  issued  under  and  pursuant  to  this  statute  is  of  the  same  effect 
as  a  patent.  Frasher  v.  O'Connor,  115  U.  S.  102,  5  Sup.  Ct.  1141; 
Mower  v.  Fletcher,  116  U.  S.  380,  6  Sup.  Ct.  409;  McCreery  v.  Has- 
kell, 119  U.  S.  327,  7  Sup.  Ct.  176;  Wright  v.  Roseberry,  121  U.  S. 
48S,  7  Sup.  Ct.  985;  Chandler  v.  Mining?  Co.,  149  U.  S.  79,  13  Sup.  a. 
798.  The  certified  list,  therefore,  embracing  the  40-acre  tract  in 
question,  is  to  be  regarded  as  a  patent  from  the  United  States  to  the 
state  of  Nevada, — made,  however,  as  is  expressly  recited  on  its  face, 
"subject  to  any  valid  interfering  rights  which  may  have  existed  at 
the  date  of  selection."  Based  upon  that  conveyance  to  it,  the  state 
of  Nevada  on  the  22d  day  of  May,  1891,  by  its  proper  officers,  exe- 
cuted to  Alexander  Morrison  its  patent  for  the  40-acre  tract  in  con- 
troversy, which  patent  recites  upon  its  face  that  it  is  executed  "ac- 
cording to  the  provisions  of  an  act  of  the  legislature  approved  March 
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12,  1885,  entitled  'An  act  to  provide  for  the  selection  and  sale  of 
lands  that  have  been  or  may  hereafter  be  granted  by  the  United 
States  to  the  state  of  Nevada,'  and  the  act  amendatory  thereof  and 
supplemental  thereto."  The  supplementary  act  of  the  state  of  Ne- 
vada is  that  of  March  5,  1887  (St.  1887,  p.  124),  entitled  "An  act 
defining  the  rights  of  applicants  for  and  contractors  to  purchase 
land  from  the  state  of  Nevada,  and  providing  for  maintaining  cer- 
tain actions  concerning  such  land,"  by  the  first  section  of  which  it  is 
declared  that: 

"Every  person  who  has  applied  to  the  state  of  Nevada  to  purchase  any  land 
from  It,  or  who  has  contracted  with  the  state  of  Nevada  for  such  purchase,  or 
who  may  hereafter  apply  to  or  contract  with  the  state  of  Nevada,  in  good  faith, 
for  the  purchase  of  any  of  its  public  land,  and  who  has  paid  or  shaU  pay  to  the 
proper  state  officers  the  amount  of  money  requisite  under  such  application  or 
contract,  shaU  be  deemed  and  held  to  have  the  right  to  the  exclusive  possession 
of  the  land  described  in  such  application  or  contract:  provided,  no  actual  ad- 
verse possession  thereof  existed  in  another  at  the  date  of  the  application." 

The  second  section  of  the  act  excludes,  from  the  right  thereby  given 
to  every  one  who  has  applied  or  contracted  to  purchase  from  the 
state  any  such  land  the  right  to  maintain  or  defend  any  action  at  law 
or  in  equity  concerning  it  or  its  possession,  all  such  land  that  was  in 
the  adverse  possession  of  another  at  the  date  of  such  application  to 
purchase. 

Shortly  after  Morrison  received  his  patent  for  the  40-acre  tract  in 
controversy,  to  wit,  June  29,  1891,  he  executed  a  deed  therefor  to 
the  plaintiff,  Garrard. 

The  answer  of  the  defendant  corporation,  the  Silver  Peak  Mines, 
in  addition  to  denying  the  plaintiff's  alleged  ownership  of  the  prop- 
erty and  his  alleged  right  to  its  x)ossession,  alleges  as  a  defense  to 
the  action  that  in  the  year  1865,  or  thereabouts,  the  predecessoi-s 
in  interest  and  grantors  of  the  defendant  corporation,  undei^  and  by 
virtue  of  an  act  of  the  legislature  of  the  state  of  Nevada  entitled 
"An  act  to  provide  for  the  location  of  lands  containing  salt,"  located 
and  had  surveyed  a  tract  of  land  and  mill  site  and  water  right  in 
the  Silver  Peak  and  Red  Mountain  mining  district  of  Esmeralda 
county,  Nev.,  containing  160  acres,  specifically  described  in  the  an- 
swer; that  such  tract  was  located  upon  the  unsurveyed  and  unappro- 
priated public  domain  of  the  United  States;  that  in  the  years  1865, 
1866,  and  1867,  or  thereabouts,  the  grantors  and  predecessors  in 
interest  of  the  defendant  corporation  caused  to  be  erected  and  con- 
structed on  the  160-acre  tract  a  quartz  mill  costing  about  f 70,000; 
that  after  the  completion  of  the  mill  such  proceedings  were  had 
and  taken  as  that  the  government  of  the  United  States  on  the  1st 
day  of  May,  1879,  pursuant  to  law,  issued  to  the  grantors  and  prede- 
cessors in  interest  of  the  defendant  corporation  a  patent  for  4.97 
acres  of  the  land  upon  which  the  quartz  mill  was  then  constructed, 
as  a  mill  site;  that  ever  since  the  year  1865  the  defendant  corpora- 
tion and  those  from  whom  it  has  derived  its  title  have  been  in  the 
quiet,  peaceable,  and  undisturbed  possession  of  the  said  160-acre  tract 
of  land,  including  the  patented  mill  site;  that  ever  since  the  year 
1865  the  defendant  corporation,  through  its  predecessors  in  interest 
and  grantors,  "has  been,  and  now  is,  a  bona  fide  settler  and  occupant 
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of  the  land  and  premises  described  in  the  plaintiff's  complaint  on 
file  herein,  and  the  whole  thereof;  that  the  defendant  corporatioD 
and  its  grantors  have  made  valuable  improvements  thereon;  that 
such  settlement  and  improvements  were  made  long  prior  to  anj 
selection  of  the  40-acre  tract  by  the  plaintiff  or  his  grantor,  and 
that  the  plaintiff  and  his  grantor  were  well  aware  at  the  date 
of  the  selection  under  which  the  plaintiff  claims  that  the  defend- 
ant corporation  and  its  grantors  "was,  and  had  been  for  a  great  num 
ber  of  years,  in  the  open,  notorious,  and  exclusive  possession  of  all 
of  said  land,  claiming  ownership  of  and  to  the  same  as  against  thk 
plaintiff,  his  grantors,  and  the  entire  world'';  that  on  the  19th  dav 
of  June,  1888,  or  thereabouts,  and  prior  to  the  selection  under  which 
the  plaintiff  claims,  one  D.  M.  Brunton  discovered,  located,  and 
claimed  a  quartz  ledge,  under  the  name  of  the  "Mancer  Mining 
Claim,"  1,500  feet  in  length  by  600  feet  in  width,  containing  goli 
silver,  and  other  precious  metals,  in  and  upon  the  40-acre  tract  de- 
scribed in  the  plaintiff's  complaint;  and  that  the  said  Brunton 
thereafter,  for  a  valuable  consideration,  conveyed  to  the  defendant 
corporation  all  his  right,  title,  and  interest  in  and  to  the  said  ledge, 
and  in  and  to  his  said  mining  claim  thereon  located,  ever  since  which 
time  the  defendant  corporation  has  been  in  the  quiet,  peaceable,  and 
undisturbed  possession  thereof.  The  answer  further  alleges  that 
notwithstanding  that  the  plaintiff  and  his  grantor  well  knew  that 
the  defendant  corporation  was,  and  had  been  for  a  long  time  prior  to 
the  date  of  the  application  by  Morrison  to  purchase  the  40-aore 
tract  described  in  the  complaint,  in  the  quiet,  peaceable,  and  undis- 
turbed occupancy  of  the  said  land,  and  every  part  thereof,  and  well 
knowing  that  the  defendant  corporation  and  its  grantors  and  prede 
c'Assors-  in  interest  had  caused  to  be  erected  thereon  valuable,  prom- 
inent, and  permanent  improvements,  at  a  cost  of  about  f  100,000, 
and  well  knowing  that  the  said  land  was  mineral  in  character,  con- 
taining gold,  silver,  and  other  precious  metals,  and  also  salt  and 
saline,  and  that  the  said  land  was  not  fit  for  grazing  or  agricultural 
purposes,  they,  and  each  of  them,  falsely  and  fraudulently  misrep 
resented  and  misstated  the  facts  to  the  surveyor  general  and  ex  oflScio 
land  register  of  the  state  of  Nevada,  and  by  such  false  and  fraudn- 
lent  acts  and  misrepresentations  induced  that  officer  to  believe  that 
the  said  land  was  unoccupied  land,  and  nonmineral  in  character,  and 
that  he,  so  believing  the  said  statements  of  the  plaintiff  and  his 
grantor,  was  induced  to  select  the  40-acre  tract  described  in  the 
<'omplaint  as  a  part  of  the  lands  granted  to  the  state  of  "Nevada  bj 
tlie  act  of  congress  referred  to,  when  in  truth  and  in  fact  the  said  land 
was  not  of  the  class  of  lands  thereby  granted,  but,  on  the  contrary. 
was  expressly  excluded  therefrom. 

The  case,  by  stipulation  of  the  respective  parties,  was  tried  by  the 
court  below  without  a  jury,  after  which  the  court  made,  among  others, 
the  following  findings  of  fact: 

•Third.  That  none  of  the  land  described  in  the  plaintiff's  complaint  1«  suita- 
ble or  fit  for  agricultiiral  or  prrazing  purposes,  but  is  mineral;  the  greater  por- 
tion of  It  being  covered  with  salines,  and  a  quartz  vein,  lead,  or  lode  being 
located  and  situate  thereon.  Fourth.  That,  at  the  time  the  grantor  of  this 
plaintiff  made  his  application  to  purchase  the  land  described  in  the  plaintiCTs 
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complaint  from  the  state  of  Nevada,  he  will  [well}  knew,  and  at  the  date  when 
this  plaintiff  accepted  the  deed  of  the  said  land  this  plaintiff  well  knew,  that 
the  said  land  was  appropriated,  occupied,  and  not  public  land,  and  in  the  ad- 
verse possession  of  this  defendant.  Fifth.  That  neither  the  plaintiff  nor  his 
grantor,  Alexander  Morrison,  was  ever  in  the  possession  of  the  land  described 
in  the  plaintiff's  complaint,  or  any  part  thereof."  "Seventh.  That  in  the  year 
1865  the  grantors  and  predecessors  in  interest  of  this  defendant,  Silver  Peak 
Mines,  constructed  a  ten-stamp  quartz  mill  on  the  unsurveyed  and  unoccupied 
public  lands  of  the  United  States  and  called  it  the  'Great  Salt  Basin  Gold  & 
Silver  Mining  Company's  Quartz  MilL*  They  also  located,  under  the  possessory 
act  of  the  state  of  Nevada,  entitled  *An  act  to  provide  for  the  location  of  lands 
containing  salt,*  approved  February  24,  1865,  one  hundred  and  sixty  acres 
of  land  containing  salt  and  other  salines.  That  on  the  18th  day  of  November. 
1805,  they  had  the  said  land  surveyed  by  the  county  surveyor  of  Esmeralda 
county,  and  the  boundaries  thereof  marked  by  posts  and  moimds;  and  on  the 
18th  day  of  December,  1865,  the  field  notes  of  said  survey  were  certitied  to  a» 
being  correct  by  the  said  county  surveyor,  and  on  the  20th  day  of  January. 
18(U>,  said  field  notes,  together  with  a  diagram  of  said  location  and  survey,  wero 
recorded  in  the  otlice  of  the  county  recorder  of  Esmeralda  county,  state  of 
Nevada.  That  in  the  spring  of  1866  they  dug  a  ditch  on  three  sides  of  tht* 
tract  of  land  so  located,  surveyed,  marked,  platted*  and  recorded,  and  upon 
which  the  aforementioned  quartz  mill  had  been  constructed:  and  the  forty-acre 
tract  of  land,  as  now  claimed  by  this  plaintiff,  is  situated  within  the  boundaries 
of  said  possessory  location  and  survey.  That  in  the  fall  of  the  year  1866  the 
grantors  of  this  defendant.  Silver  Peak  Mines,  graded  the  foundation  for  a 
new  quartz  mill,  and  during  the  years  1866, 1867,  and  1868  constructed  and  com- 
pleted a  thirty-stamp  quartz  mill  on  the  land  embraced  within  their  possessory 
location  and  survey,  and  on  the  land  as  now  claimed  by  this  plaintiff;  said 
mill  and  improvements  costing  upwards  of  fifty  thousand  dollars.  That  on  the 
7th  day  of  November,  A.  D.  1866,  Samuel  B.  Martin  and  Jglm  W.  Harker, 
being  then  In  the  possession  of  the  said  lands*  and  the  owners  of  all  the  im- 
provements thereon,  did,  by  a  good  and  sufficient  deed  of  conveyance,  transfer, 
sell,  and  assign  all  their  right,  title,  and  interest  in  and  to  the  said  lands,  and 
every  part  thereof,  together  with  the  improvements  thereon,  to  Silver  Peak  & 
Red  Mountain  Gold  &  Silver  Mining  Company,  a  corporation,  which  Said  cor- 
poration entered  into  possession  of  said  land,  and  every  part  thereof,  and  the 
improvements  thereon.  That  thereafter  the  said  Silver  Peak  &  Red  Mountain 
Gold  &  Silver  Mining  Company  had  a  survey  made  of  four  and  ninety-seven 
hundredths  acres  of  land  for  a  mill  site,  upon  which  the  said  mill  was  then 
constructed,  and  in  the  year  1879  the  government  of  the  United  States,  through 
its  land  department,  issued  to  this  defendant.  Silver  Peak  Mines,  as  the  suc- 
cessor in  interest  of  the  said  Silver  Peak  &  Red  Mountain  Gold  &  Silver  Mining 
Company,  a  patent  for  the  four  and  ninety-seven  hundredths  acres  of  land 
upon  which  the  said  mlU  had  been  constructed,  and  the  said  land  so  patented 
is  withua  the  boundaries  of  the  land  now  claimed  by  this  plaintiff.  That  on  the 
10th  day  of  June,  1888,  one  D.  W.  Brunton  discovered  and  located  a  quartz 
ledge  containing  gold,  silver,  and  copper,  and  other  precious  metals,  in  and 
upon  the  iands  now  claimed  by  this  plaintiff,  as  described  in  his  complaint. 
That  on  the  1st  day  of  June,  1889,  the  said  D.  W.  Brunton,  for  a  valuable  con- 
sideration, deeded  all  his  right,  title,  and  interest  in  and  to  the  said  mining  claim. 
and  every  part  thereof,  to  this  defendant.  Silver  Peak  Mines,  who  has  been 
ever  since  said  date,  and  now  is,  the 'owner  and  in  the  quiet  and  undisturbed 
I)ossession  of  the  said  mining  claim,  and  every  part  thereof.  That  on  the  5th 
day  of  April,  1877,  the  said  Silver  Peak  &  Red  Mountahi  Gold  &  Silver  Mining 
Company  became  a  bankrupt,  and  proceedings  in  bankruptcy  were  instituted 
in  the  United  States  district  court.  Southern  district  of  New  York,  in  which  state 
said  coriK)ratIon  was  organized;  and  Andrew  C.  Armstrong  was  duly  ap- 
pointed, qnalified,  and  acted  as  the  assignee  of  the  bankrupt's  estate.  That 
Armstrong,  as  such  assignee,  on  the  13th  day  of  June,  A.  D.  1877,  conveyed 
all  the  property  of  the  said  Silver  Peak  &  Red  Mountain  Gold  &  Silver  Mining 
Company,  including  the  land  in  controversy  in  this  action,  to  Charles  E.  Vail, 
who,  with  his  wife,  conveyed  the  said  property,  including  the  land  In  contro- 
versy, to  the  defendant  Silver  Peak  Mines,  herein,  on  the  8th  day  of  January, 
1878.     That  the  property  of  the  banknipt  cori)oration,  including  the  land  in  con- 
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troversy  !n  this  action,  was  also  sold  at  sheriff's  sale,  tinder  an  execution  issoed 
out  of  the  district  court  of  the  Blghth  Judicial  district,  state  of  Nevada,  in  and 
for  the  county  of  Esmeralda,  in  a  suit  wherein  one  John  I.  Blair  was  the  plain- 
tiff  and  the  Silver  Peak  &  Red  Mountain  Gold  &  Silver  Minhig  Company  waa 
the  defendant,  at  which  sale  John  D.  Vail  was  the  purchaser;  and  on  the  5th 
day  of  February,  A.  D.  1878,  the  said  sheriff  of  Esmeralda  county  made,  exe- 
cuted, and  delivered  to  the  said  John  D.  Vail  a  deed  to  the  property  so  sol*l 
under  execution,  including  the  land  in  controversy.  That  thereafter,  to  wit, 
on  the  13th  day  of  September,  1879,  the  said  John  D.  VaU  and  his  wife  wn- 
veyed  the  same  by  deed  to  this  defendant,  Silver  Pealt  Bilnes.  That  this  de- 
fendant has  been  since  last-mentioned  date,  and  now  la,*  in  the  actual,  quiet, 
peaceable,  and  undisturbed  possession  of  all  of  said  lands;  and  It  and  those 
through  whom  it  claims  and  derives  title  have  been  in  the  actual,  quiet,  peacea- 
ble, and  undisturbed  possession  of  all  of  the  said  land  described  in  the  plaintiff's 
complaint  ever  since  the  year  1865,  and  have  caused  to  be  constructed  on  said 
land  and  premises  prominent  and  permanent  improvements  at  an  expense  of 
over  fifty  thousand  dollars." 

These  findings  are  assailed  as  being  unsupported  by  the  evi- 
dence. We  think,  as  did  the  court  below,  that  it  is  unnecessary 
to  inquire  into  the  validity  of  the  mesne  conveyances  under  which 
the  defendant  corporation  asserts  title.  The  action  being  eject- 
ment, the  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title.  A  careful  examination  and  consideration  of  the  rec- 
ord malies  it  clear  that  the  trial  court  was  entirely  justified  in 
finding  that  the  laud  in  question  is  not  only  mineral  in  character, 
and  was  so  known  to  be  by  the  plaintiff  and  his  grantor  at  the 
time,  and  long  prior  to  the  time,  when  the  latter  made  applica- 
tion to  purchase  it  from  the  state  of  Nevada,  but  also  in  finding 
that  it  was  then  in  the  actual  and  adverse  possession  of  the  de- 
fendant corporation,  or  those  under  whom  it  claims,  and  had  been 
so  possessed  under  the  claim  of  right  for  mining  purposes  by  the 
Silver  Peak  Mines  and  those  under  whom  it  claimed  ever  since 
the  year  1865.  For  part  of  the  40-acre  tract  claimed  by  the  plain- 
tiff as  agricultural  land  the  United  States  issued  its  certificate 
of  purchase  to  the  Silver  Peak  &  Red  Mountain  Gold  &  Silver 
Mining  Company,  under  the  mining  mill  site  act  of  congress  (Bev. 
St.  tit  32,  c.  6),  on  the  1st  day  of  May,  1879,  which  was  prior  to 
the  making  by  congress  of  the  grant  to  the  state  of  Nevada  under 
which  the  plaintiff  claims,  and  on  which  mill  site  there  had  al 
ready  been  erected,  and  then  stood,  a  quartz  mill  costing  many 
thousand  dollars.  Not  only  so,  but  the  whole  of  the  40acre  tract 
described  in  the  plaintiff's  patent  is  included  within  the  160- 
acre  tract  located  by  the  Great  Salt  Basin  Gold  &  Silver  Mining 
Company  in  1865  under  and  by  virtue  of  a  statute  of  the  state 
of  Nevada  entitled  "An  act  to  provide  for  the  location  of  lands 
containing  salt,''  approved  February  24,  1865  (Gen.  St.  1885,  p. 
104),  a  survey  of  which  was  made  on  the  8th  day  of  November 
of  that  year,  and  recorded  in  the  recorder's  office  of  the  county 
in  which  the  land  is  situated.  That  saline  lands  are  mineral  is 
well  settled.  Morton  v.  Nebraska,  21  Wall.  660;  Milling  Co. 
V.  Clay  (Ariz.)  29  Pac.  9.  Moreover,  in  and  upon  this  particular 
40-acre  tract  so  applied  for  by  the  plaintiffs  grantor,  and  patented 
to  him,  was  the  ledge  of  quartz  discovered,  located,  and  claimed 
by  Bruntun,  whose  interest  therein  was  afterwards  conveyed  to 
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the  defendant  corporation.  That  such  land  as  this,  whose  true 
character  at  the  time  of  and  prior  to  the  initiation  of  the  proceed- 
ings under  which  the  plaintiff  claims  was  disclosed,  not.  only  by 
the  public  records,  but  by  costly  mining  structures  and  improve- 
ments erected  thereon,  of  which  the  plaintiff,  as  shown  by  the 
evidence  and  findings,  had  not  only  constructive  but  actual  knowl- 
edge long  prior  to  the  making  of  the  application  under  which  he 
claims,  did  not  pass  under  the  grant  to  the  state  of  Nevada,  and 
the  patent  issued  by  it  to  the  grantor  of  the  plaintiff,  is,  we  think, 
ver}^  clear. 

The  list  certified  by  the  oflficers  of  the  land  department  of  the 
United  States  to  the  state  of  Nevada,  and  which  serves  as  its  pat- 
ent, in  terms  declares  that  it  is  made  "subject  to  any  valid  inter- 
fering rights  which  may  have  existed  at  the  date''  of  the  selec- 
tion of  the  land  by  the  state.  The  grant  by  congress  was  made  in 
express  terms  to  apply  only  to  "unappropriated,  nonmineral,  pub- 
lic lands."  The  grantee,  by  act  of  its  legislature  of  March  3,  1887 
(St.  1887,  p.  102),  in  terms  declared  and  recognized  the  fact  that 
the  several  grants  made  by  the  United  States  to  the  state  of  Ne- 
vada reserved  the  mineral  lands,  and  expressly  declared  that  the 
sales  of  such  lands  made  by  the  state  were  made  subject  to  such 
reservation.    The  statute  of  Nevada  further  provided  that: 

"Any  citizen  of  the  United  States,  or  person  having  declared  his  intention  to 
become  such,  may  enter  upon  any  mineral  lands  in  this  state,  notwithstanding 
the  state's  selection,  and  explore  for  gold,  silver,  copper,  lead,  cinnabar,  or  other 
valuable  mineral,  and  upon  the  discovery  of  such  valuable  mineral  may  work 
and  mine  the  same  in  pursuance  of  the  local  rules  and  regulations  of  the  miners 
and  the  laws  of  the  United  States:  provided,  that  after  a  person  who  has  pur- 
chased land  from  the  state  has  made  valuable  Improvements  thereon,  such  im- 
provements shdU  not  be  taken  or  injured  without  full  compensation.  But  such 
improvement  may  be  condemned  for  the  uses  and  purposes  of  mining  in  like 
manner  as  private  property  is  by  law  condemned  and  taken  for  public  use,"— 
the  act  declaring,  in  terms,  that  ''mining  for  gold,  silver,  copper,  lead,  cinnabar 
and  other  valuable  mineral,  is  the  paramount  interest  of  this  state.*' 

Section  2  of  the  same  act  declares  that: 

"Every  contract,  patent  or  deed  hereafter  made  by  this  state,  or  the  author- 
ized agents  thereof,  shall  contain  a  provision  expressly  reserving  all  mines  of 
gold,  silver,  copper,  lead,  cinnabar,  and  other  valuable  minerals  that  may  exist 
in  such  land,  and  the  state  for  itself  and  its  grantees,  hereby  disclaims  any  in- 
terest in  mineral  lands  heretofore  or  hereafter  selected  by  the  state  on  account 
of  any  grant  from  the  United  States.  All  persons  desiring  titles  to  mines  upon 
lands  which  hdve  been  selected  by  the  state,  must  obtain  such  title  from  the 
United  States  under  the  laws  of  congress,  notwithstanding  such  selection." 

The  facts  shown  by  the  record  make  it  clear  that  the  patent  un- 
der which  the  plaintiff  claimed  was  not  only  not  authorized,  but 
was  prohibited,  by  the  statutes  of  the  very  state  whose  patent  it 
purports  to  be — First,  because  it  was  issued  for  known  mineral 
land;  and,  next,  because  the  land  for  which  it  was  issued  then 
was,  and  for  many  years  prior  to  the  application  therefor  had  been, 
in  the  actual  occupation  of  another  under  a  claim  of  right.  That 
a  patent  issued  without  authority  of  law  may  be  impeached  col- 
laterally in  a  court  of  law  is  thoroughly  settled.  Patterson  v. 
V/inn,  11  Wheat.  380;  Smelting  Co.  v.  Kemp,  104  U.  S.  636;  Wright 
V.  Roseberry,  121  U.  a  488,  7  Sup.  Ct.  985;  Doolan  v.  Carr,  125  U. 
36  C.CjIl.-39 
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S.  618,  8  Sup.  Ct.  1228;  Davia'  Adm'r  v.  Weibbold,  139  U.  8.  507, 
11  Sup.  Ct  62a;  Knight  v.  Association,  142  U.  a  161,  12  Snp.  a 
258.    The  judgment  is  affirmed. 


(93  Fed.  828.) 

RICHARDSON  T.  D.  M.  OSBORNB  &  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    April  4,  189e.) 

No.  65. 

1.  Patbntb— Infringement  Suit— Laches. 

A  patent  owner  who,  for  about  14  years,  witnesses  the  extenstre  tid 
Increasing  manufacture  and  sale  of  an  alleged  infringing  machine,  witfc- 
out  taking  any  steps  to  enforce  his  rights,  is  guilty  of  laches  predodtac 
him  from  maintaining  an  infringement  sult^ 

The  right  of  the  owner  of  the  Fowler  patent.  No.  181,664,  for  an  te- 
provement  in  machines  for  bundling  grain,  to  sue  for  Infringement,  kdi 
to  have  been  lost  by  laches. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northon 
District  of  New  York. 

This  was  a  suit  in  equity  by  James  O.  Richardson  against  D.  M. 
Osborne  &  Co.  and  others  for  alleged  infringement  of  a  patent 
for  an  improvement  in  machines  for  bundling  grain.  In  the  circtiit 
court  the  bill  was  dismissed  because  of  complainants  laches  (82  Fed. 
95),  and  the  complainant  has  appealed. 

Horatio  C.  King  and  George  A.  Clement,  for  appellant 
James  J.  Storrow  and  Frederick  P.  Rsh,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge.  Letters  patent  No.  181,664  were  grant- 
ed on  August  29, 1876,  to  Thaddeus  Fowler,  as  inventor,  and  to  James 
O.  Bichardson  and  his  two  brothers,  Wilbur  J.  Richardson  and  Isaac 
S.  Richardson,  as  assignees  of  one-half  of  the  patent,  for  an  improve- 
ment in  machines  for  bundling  grain.  A  bill  in  equity,  verified  oo 
June  8,  1893,  which  was  based  upon  the  alleged  infringement  of  this 
patent,  was  brought  in  the  Northern  district  of  New  York  by  Jan^es 
G.  Richardson,  who  became  the  owner  of  the  entire  patent  on  Oc- 
tober 7,  1890,  against  D.  M.  Osborne  &  Co.,  a  corporation,  and  its 
officers.  The  defenses  which  were  relied  upon  were  the  unexplained 
laches  of  the  owners  of  the  patent  in  attempting  to  enforce  thdr 
alleged  rights,  the  prior  invention  of  the  patented  structure  by  John 
F.  Appleby,  noninfringement,  and  nonpatentability.  The  circuit  court 
dismissed  the  bill  by  reason  of  the  laches  of  the  owners  of  the  patent. 
The  invention  is  a  part  of  a  harvester,  and  was  a  device  which  will 
automatically  discharge  the  bundle  of  grain  when  a  certain  prede- 
termined quantity  has  been  gathered,  and  consisted  in  a  beater,  which, 
having  pressed  the  grain  into  the  holder,  was  combined  with  a  de- 

1  See  note  at  end  of  case. 
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liverer,  which,  when  the  beater  had  attained  a  predetermined  pres- 
sare  upon  the  bundles,  was  caused  to  remove  the  gathered  bundle 
from  the  holder,  either  to  the  binding  machine  or  to  a  binding  ma- 
chine combined  with  the  device,  or  to  the  ground,  to  be  otherwise 
bound.  Fowler  assigned  his  interest  in  the  patent  to  the  Richard- 
son brothers  on  November  21,  1876.  The  only  machine  which  was 
ever  made  under  this  patent  was  built  by  the  inventor  in  Seymour, 
Conn.,  in  the  summer  of  1876,  and  is  said  to  have  been  "shipped  West." 
Whither  it  went  is  not  stated  by  adequate  testimony,  what  became 
of  it  is  unknown,  no  license  waA  ever  given  to  build  or  to  use  a  ma- 
chine, and  the  patent  cwitinued  to  be  a  mere  pax>er  patent. 

The  grain-binding  harvester,  patented  to  John  F.  Appleby  on  Feb- 
ruary 18,  1879,  by  lettars  patent  No.  212,420,  began  to  be  introduced 
to  the  public  in  1878,  and  speedily  went  into  universal  use  in  the 
grain-producing  portions  of  the  Western  states,  and  is  said  to  contain 
Fowler's  bundling  device.  The  leading  manufacturers  of  harvesting 
machines  bought  shop  rights  at  prices  which  seem  excessive,  it  sup- 
planted all  previous  binders,  is.stHl  being  manufactured,  and  its  wide- 
spread use  and  its  commercial  success  were  known  by  all  dealers  in 
machines  of  this  class.  James  Q.  Bichardson  lived  in  Lake  City, 
Minn.,  from  1863  to  1887,  was  in  partnership  with  one  of  his  brothers 
in  the  sale  of  harvesters,  reapers,  and  binders,  and  the  firm  acted  as 
agents  for  the  Johnson  Eeaper  Company,  J.  Easter  &  Co.,  Gammcm 
&  Deering,  and  William  Deering  &  Co.,  who  were  manufacturers  of 
this  class  of  machinery.  The  particular  business  of  the  complainant 
was  the  introduction  of  farm  machines  into  active  work  upon  the 
farm,  and  he  must  have  been  perfectly  familiar  with  the  mechanism 
and  the  extent  of  the  use  of  the  Appleby  binder.  He  regarded  the 
infringement  as  a  palpable  one,  and,  as  the  use  was  universal,  he 
thought  that  practically  all  the  binders  and  harvesters  made  in  this 
country  between  1879  and  1893  infringed  the  Fowler  patent.  This 
suit  was  brought  about  2^  months  before  the  expiration  of  the  patent, 
and  after  the  extensive  and  expensive  manufacture  of  Appleby  ma- 
chines had  progressed  at  an  Increasingly  active  rate,  within  the  com- 
plainant's knowledge  and  observation,  for  about  14  years. 

The  defendants  say  that  the  owners  of  the  patent  were  practically 
silent,  permitted  this  expenditure  to  go  on  without  interference  or 
any  adequate  assertion  of  their  alleged  rights,  and  that  the  suit  was 
barred  by  their  inexcusable  laches. 

The  record  shows  that  nothing  was  done  in  the  way  of  litigation, 
or  active  attempts  to  push  either  the  patent  or  their  claims,  until 
May,  1890.  No  effort  was  made  by  either  of  the  owners  to  make 
contracts  or  agreements  with  manufacturers  to  use  the  patent,  and 
no  effort  was  made  by  legal  proceedings  to  suppress  its  infringement 
The  complainant's  brothers  would  not  enter  into  expenses  for  this  pur- 
pose, would  not  consult  with  his  attorneys,  and  opposed  litigation. 
They  were  not  poor  and  were  not  rich,  but  not  only  discouraged  any 
litigation,  but  refused  to  participate  in  the  expenses  of  an  investiga- 
tion as  to  the  validity  of  the  patent.  Meantime,  no  efficient  or  ac- 
tive representations  were  made  to  the  harvester  companies  of  their 
infringement     The  complainant  says  that  he   sent   notices    to  the 
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manufacturers,  and,  among  others,  to  the  defendant  corporation,  in 
the  latter  part  of  1883,  and  met  the  president  in  Lake  City  by  appoint- 
ment in  January,  1884.  He  says:  "We  had  some  conversation*  He 
asked  what  our  claim  was.  He  was  told  that  it  was  on  the  com- 
bination. We  talked  together  perhaps  fifteen  minutes,  pleasantly." 
This  was  the  extent  of  the  manifestation  to  the  defendant  of  the  com- 
plainant's claim  of  right  to  a  part  of  the  Appleby  machine,  which 
was  being  made  by  the  thousands.  In  May,  1890,  an  action  at  law 
was  brought  against  the  Minneapolis  Harv^ter  Works,  which  was 
compromised  before  trial,  in  September,  1891,  by  the  payment  of 
money  and  a  release  by  the  complainant.  He  did  not  tell  how  moch 
money  was  paid,  or  whether  it  was  in  recognition  of  the  validity  of 
the  patent.  For  aught  that  appears,  all  that  the  defendant  did  was 
to  pay  a  trifling  sum  to  be  freed  from  a  lawsuit.  No  other  proceed- 
ing was  instituted  until  the  present  suit.  The  only  thing  which 
can  be,  during  the  entire  history  of  the  invention,  characterized  as 
an  active  exercise  of  ownership,  was  the 'Minneapolis  suit,  and  its 
outcome  is  -so  vague  and  shadowy  that  it  cannot  be  told  whether  it 
was  a  successful  or  an  abandoned  attempt  to  sustain  the  patent.  The 
continued  refusal  or  neglect  of  the  joint  owners  to  impart  life  to  it 
was  so  manifest  that  a  court  cannot  look  with  favor  upon  the  present 
attempt  to  gain  money  from  manufacturers  who  invested  in  the  effort 
to  supply  the  demand  for  Appleby  machines,  under  the  belief  that  it 
infringed  no  patent, — a  belief  which  the  conduct  of  the  owners  of  the 
Fowler  patent  encouraged.  All  the  adjudged  cases  in  regard  to 
laches  proceed  upon  the  inequitable  conduct  of  the  complainant,  and 
the  inequity  which  would  result  if  the  stale  claim  was  permitted  to 
be  enforced,  and  the  judgments  adverse  to  the  claimant  are  founded 
upon  the  fact  that  the  party  to  whom  laches  is  imputed  has  all  the 
time  "knowledge  of  his  rights,  and  an  ample  opportunity  to  establish 
them  in  the  proper  forum;  that,  by  reason  of  his  delay,  the  adverse 
party  has  good  reason  to  believe  that  the  alleged  rights  are  worth- 
less or  have  been  abandoned;  and  that,  because  of  the  change  in 
condition  or  relations  during  this  period  of  delay,  it  would  1^  an 
injustice  to  the  latter  to  permit  him  to  now  assert  them."  A  further 
reference  to  decided  cases  is  unnecessary,  as  Judge  Coxe  has  cited 
many  of  them  in  his  opinion  (82  Fed.  95). 

Much  testimony  was  also  introduced  by  each  party  as  to  the  second 
defense,  which  was  Appleby's  priority  of  invention.  The  date  of 
the  Fowler  invention  was  placed  by  the  complainant  and  his  witnesses 
in  the  prima  facie  case  in  the  summer  of  1876,  which  was  its  actual 
date,  although  an  attempt  was  subsequently  made  to  place  it  in  the 
summer  of  1875.  Appleby's  first  machine  was  made  at  the  factory 
of  the  Parker  Steam  Eeaper  Works  in  Beloit  in  the  winter  of  1874-75, 
was  tried  in  the  summer  of  1875,  and  was  destroyed  by  order  of  one 
of  the  owners  of  the  factory.  A  second  crude  machine  was  made, 
which  was  finished  before  January  1,  1876,  did  no  work  in  the  field, 
and  was  accidentally  burned  after  the  commencement  of  this  suit. 
Four  machines  were  then  built  for  the  same  owner,  the  first  one  of 
which  was  finished  in  April,  1876,  and  was  tried  upon  green  rye  in 
June,  1876.     The  written  specification  of  the  patent  was  executed  on 
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October  19,  1876.  It  is  probable  that  the  machine  was  the  one  de- 
scribed in  the  Appleby  patent.  As  an  entirety,  it  was  not  a  perfect 
machine;  for  the  knotting  mechanism  and  the  manner  of  attachment 
to  the  harvester  were  subsequently  improved.  We  think  that  Fowl- 
er's invention  was  probably  in  the  Appleby  machine  as  and  when  it 
was  tried  in  June,  1876;  but  it  is  unnecessary  to  analyze  the  testi- 
mony with  the  closest  care,  and  to  decide  the  question  of  the  priority 
of  two  inventione,  the  patents  upon  which  have  now  expired,  for  the 
case  of  the  complainant  is  so  defective  by  reason  of  the  laches  of  him- 
self and  his  co-owners  that  the  decree  of  the  circuit  court  must  be 
affirmed,  with  costs. 

NOTE. 

Iiaches  as  a  Defense  in   Suits  for  Infringement  of  Fatents,  Copy- 
rights, and  Trade- Marks.  ^ 

i.  Permanent  Injunction. 

[a]  (IT.  S.  C.  C.  Conn.  1895)  A  delay  of  over  10  years  In  suing,  after  char- 
ging infringement,  and  being  met  with  a  denial,  bars  relief  against  one  who, 
in  the  meantime,  succeeded  to  the  alleged  infringing  business.— Owen  v.  Ladd^ 
76  Fed.  992. 

[b]  (U.  S.  C.  C.  N.  Y.  1897)  A  patentee  who  has  quietly  acquiesced  in  the 
open  and  notorious  infringement  of  his  patent  for  IG  years  cannot  maintain 
an  action  for  such  infringement.  It  is  no  excuse  for  such  delay  that  his  co- 
owners  of  the  patent  would  not  agree  to  prosecute  infringements.— Richardsou 
V.  D.  M.  Osborne  &  Co.,  82  Fed.  95. 

[c]  (U.  S.  C.  C.  Mass.  1899)  A  delay  of  10  years  by  a  patent  owner,  after 
knowledge  of  an  alleged  infringement,  and  correspondence  with  defendant, 
who,  in  good  faith,  contended  for  a  construction  of  the  patent  avoiding  in- 
fringement, hdd  to  be  such  laches  as  would  bar,  not  merely  the  claim  for 
profits,  but  any  claim  to  the  interposition  of  a  court  of  equitj'.— Starrett  v. 
Tool  Co.,  96  Fed.  244. 

[d]  (Pa.  Sup.  1899)  The  members  of  two  competing  fertilizer  firms  agreed 
upon  the  sale  of  the  merchandise  of  the  firms  to  a  corporation  to  be  formed, 
the  firms  to  transfer  to  the  corporation  their  good  will,  brands,  and  trade- 
marks, including  the  exclusive  use  of  their  names,  "so  far  as  they  shall  here- 
after apply  or  become  necessary*'  to  the  business.  The  only  use  made  of  the 
name  of  one  firm  was  as  part  of  the  compound  corporate  title.  The  products 
were  all  advertised  and  sold  under  the  name  of  the  other  firm,  such  name  being 
used  as  pai*t  of  the  trade-mark  of  each  of  17  different  articles  made  and  sold. 
The  members  of  the  firm  whose  name  was  not  used  thereafter  withdrew,  and 
organized  a  corporation,  applying  such  name  to  the  goods  manufactured  by 
it,  under  which  name  they  were  advertised  and  sold,  as  required  by  Act 
June  28,  1879  (P.  L.  180),  providing  that  fertilizers  sold  should  have  stamped 
thereon  the  name  of  the  manufacturer.  Held,  that  the  delay  of  the  first  cor- 
poration for  three  years,  and  until  the  second  corporation  had  built  up  an 
extensive  business,  to  restrain  the  use  of  such  name,  where  no  transfer  was 
ever  asked,  and  no  use  of  the  name  by  the  first  corporation  made,  showed 
such  laches  and  intent  to  avoid  the  use  of  the  name  as  to  defeat  an  applica- 
tion for  injunction  to  restrain  such  use  by  the  second  corporation.— Tygert- 
AUen  Fertilizing  Co.  v.  J.  F.  Tygert  Co.,  43  Atl.  224. 

2,  Accounting  for  Gains  and  Profits, 

[a]  (XT.  S.  C.  C.  A.  2d  Circuit,  1896)  The  mere  fact  that,  for  several  years, 
sales  of  an  infringing  hair  dye  were  made  by  a  dealer  in  New  York  City, 
where  the  patent  owner  resided,  without  protest,  hdd  not  to  constitute  laches 
preventing  an  accounting,  where  there  was  nothing  to  show  actual  knowledge 
of  such  sales,  and  where  the  advertisements,  labels,  etc.,  did  not  disclose  the 

1  Supplementary  to  note  to  Taylor  v.  Spindle  Co.,  22  O.  C.  A.  211. 
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nature  or  Ingredienta  of  the  dye.— Manufacturing  Co.  r.  Stein.  23  O.  C.  A.  353, 
77  Fed.  612,  and  45  U.  S.  App.  223,  reversing  (a  C.  1»5)  »  Fed.  61«. 

5.  Preliminary  Injunction, 

[a]  (U.  S.  a  C.  Mass.  1880)  A  preUmlnary  Injunction  wiU  not  Issue  against 
a  mere  user  of  a  machine  when  plaintiffs  haye  known  for  several  years  tbat 
the  maimers  thereof  were  manufacturing  sudi  maddnes,  and  did  not  warn  or 
proceed  against  them  or  any  one  else.— Slioe-Mach.  Ca  v.  Dizer,  85  Fed.  864. 

[h]  (U.  S.  C.  C.  Mass.  1895)  A  delay  of  five  or  six  years,  after  knowledge 
of  defendant's  alleged  inf ringemoit,  hdd  not  to  affect  the  right  to  a  preliminary 
lAJunction,  where  his  proceedings  had  been  the  si^Ject  of  dispute  and  negotia- 
tion during  the  whole  period.— Heeling-Mach.  Oa  v.  Abbott,  77  Fed.  462. 

[c]  (XJ.  S.  C.  O.  Pa.  1897)  A  delay  of  five  years  in  bringing  suit,  wh»e  de- 
fendant was  operating  under  a  subsequent  patent,  and  the  parties  had  factories 
in  the  same  locality,  and  were  engaged  in  active  competition,  hdd  fatal  to  an 
application  for  a  preliminary  injunction.— Blakey  v.  Kurtz,  78  Fed.  368. 

[d]  (U.  S.  C.  0.  Pa.  1897)  Knowledge  of  and  long-continued  acquiescence  by 
a  complainant  in  an  infringement  may,  in  special  cases,  be  fatal  on  a  motion 
for  a  preliminary  injunction.— Daniel  v.  Miller,  81  Fed.  1000. 

4,  Excuses  for  Delay, 

[a]  (U.  S.  C.  G.  Mo.  1896)  Where  defendant  was  notified  by  complainant, 
upon  entering  on  the  manufacture  of  an  artide,  that  complainant  claimed  a 
monopoly  thereon  under  its  patent,  and  was  advised  of  such  fact  thereafter 
from  time  to  time  during  litigation  over  the  patent,  a  delay  of  five  yesLn  in 
bringing  suit  for  the  infringement,  during  all  of  which  time  complainant  was 
engaged  in  litigation  with  other  infringers,  is  not  such  laches  as  will  bar  re- 
lief.—Manufacturing  Co.  V.  Jackson,  91  Fed.  422. 

[b]  (U.  S.  C.  0.  N.  Y.  1898)  Where  the  owner  of  a  patent  proceeds  with  rea- 
sonable diligence  in  the  prosecution  of  test  suits  f<»  infringement  he  will  not 
be  held  guilty  of  laches  which  will  defeat  suits  against  other  infringers  be- 
cause such  suits  are  not  commenced  until  the  validity  of  his  patent  has  been 
established.- New  York  Filter  Mfg.  Go.  v.  Loomis-Manning  Filter  Co.,  91  Fed. 
421. 

[c]  (U.  S.  C.  C.  N.  Y.  1899)  Laches  is  not  to  be  hnputed  to  a  patent  o^vner 
t>ecause  of  his  failure  to  prosecute  to  judgment  a  suit  against  an  infringer, 
after  the  latter  has  become  totally  insolvent,  and  has  disappeared.— Hunting- 
ton Dry  Pulverizer  Co.  v.  Newell  Universal  Mill  Ca,  91  Fed.  661. 

5.  8tatute$  of  Limitation. 

[a]  aJ.  S.  G.  G.  N.  Y.  1897)  A  patent  was  granted  May  24,  1864,  and  in- 
fringement was  begun  in  1866,  and  continued  until  the  ei^iration  of  the  patent 
Suit  was  begun  November  24,  1877.  At  the  time  tiie  patent  was  granted, 
tiierefore,  there  was  no  federal  statute  of  limitations  applicable  to  infringe- 
ments, and  the  state  statute  would  govern.  •  The  state  statute  was  displa^ 
by  section  55  of  the  patent  act  of  1870,  which  required  suits  to  be  brought 
during  the  term  of  the  patent  or  within  six  years  after  its  expiration.  This 
provision  was  repealed  by  Rev.  St.  §  5599,  but  exifting  causes  of  action  were 
saved.  Held,  that  no  part  of  the  claim  for  infringement  was  barred.— Camp- 
bell V.  City  of  New  York,  81  Fed.  182. 

[b]  (Ky.  App.  1897)  Ky.  St  $  2522,  providing  that  "an  action  for  relief 
not  provided  for  in  this  or  some  other  chapter  can  only  be  commenced  within 
10  years  next  after  the  cause  of  action  accrued,*'  applies  to  an  action  to 
enjoin  the  illegal  use  of  a  trade-mark.— Northcutt  v.  Tumey,  41  S.  W.  21. 

[c]  (Ky.  App.  1897)  Limitation  as  to  an  action  to  enjoin  the  use  of  a  trade- 
mark runs  from  the  time  defendant  began  its  use,  and  not  from  the  time  his 
predecessors  began  to  use  it  in  the  absence  of  an  allegation  that  they  used 
it  under  a  claim  of  right  or  that  they  undertook  to  convey  to  him  a  title 
thereto.— Northcutt  v.  Tumey,  41  S.  W.  21. 
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(94  Fed.  990.) 

McELBOY  T.  BRITISH  AMERICA  ASSUR.  CO.  OP  TORONTO,  CANADA. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  8,  1899.) 

No.  479. 

1.   INSUKANCE—WAnrER  OF  CONDmONS  OP  POLTCT — KNOWLEDGE  OF   AgENT. 

Where  the  agent  of  an  insurance  company,  at  the  time  he  writes  a  pol- 
icy, has  knowledge  of  an  Incumbrance  on  the  property,  or  that  the  insured 
has  procured  or  arranged  to  procure  concurrent  insurance  thereon,  his 
knowledge  binds  the  company,  in  the  absence  of  fraud,  and  it  is  estopped 
to  claim  the  Invalidity  of  the  policy  on  such  grounds,  notwithstanding  any 
provisions  of  the  policy  In  that  regard. i 
Sw  Same— Parol  Evfdence  to  Vary  Contract. 

Provisions  In  an  Insurance  policy  that  It  shall  be  void  in  case  of  concur- 
rent insurance  or  a  mortgage  on  the  property,  unless  the  consent  of  the 
company  thereto  is  shown  by  a  written  indorsement  on  the  policy,  do  not 
prevent  the  Insured  from  sustaining  the  validity  of  the  policy  by  parol  evi- 
dence showing  that  it  was  issued  with  knowledge  of  the  existence  of  con- 
current Insurance  or  of  a  mortgage  on  the  property. 

8.  Same— Agency  of  Somcitor- 

An  Insurance  solicitor,  who  takes  an  application  for  insurance,  which  is 
approved  and  accepted  by  an  insurance  company,  and  on  which  It  issues 
a  policy,  and  delivers  It  to  the  solicitor,  who  delivers  it  to  the  Insured,  and 
collects  the  premium,  Is,  by  the  ratification  of  his  acts  done  in  its  behalf, 
made  the  agent  of  the  company  in  the  transaction,  and  his  knowledge  binds 
the  company,  notwithstanding  a  provision  of  the  policy  that  no  person, 
unless  duly  authorized  in  writing,  shall  be  deemed  its  agent;  the  insured 
having  no  knowledge  of  the  actual  relations  between  the  solicitor  and  the 
company. 

4.  Same— Failure  of  Insured  to  Read  Policy. 

An  insured  has  the  right  to  rely  on  the  presumption  that  the  policy  he 
receives  is  in  accordance  with  his  application,  and  his  failure  to  read  it  will 
not  relieve  the  insurer  or  its  agent  from  the  duty  of  so  writing  It 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Washington. 

This  action  was  brought  by  James  F.  McElroy,  plaintiff  in  error,  in  the  su- 
perior court  of  the  state  of  Washington,  to  recover  $2,169.30  and  interest,  al- 
leged to  be  due  upon  a  policy  of  fire  Insurance  issued  to  Mrs.  J.  C.  Powers, 
plaintiff's  assignor,  by  the  defendant  in  error.  Upon  the  petition  of  defendant, 
the  case  was  removed  to  the  circuit  court  of  the  United  States  for  the  district 
of  Washington,  where  it  was  tried  before  a  Jury.  At  the  close  of  the  testimony, 
the  court,  at  the  request  of  the  defendant,  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant,  and  the  jury  found  accordingly.  Judgment  was  entered 
on  the  5th  day  of  August,  1898,  to  reverse  which  the  plaintiff  sued  out  this 
writ  of  error. 

The  policy  in  question— No.  825,596— was  issued  on  January  23,  1896,  insuring 
the  steamer  Cricket,  her  hull,  cabins,  tackle,  furniture,  etc.,  against  loss  or  dam- 
age by  fire,  to  the  extent  of  $3,000.  The  defense  set  up  in  the  court  below  was 
that  the  policy  was  rendered  void  by  the  action  of  the  insured  in  procuring  con- 
current Insurance  on  the  same  property  in  excess  of  the  amount  permitted  in 
defendant's  policy,  and  because  a  chattel  mortgage  upon  the  property  insured 
was  in  existence  at  the  time  the  policy  was  issued,  of  which  defendant  had  no 
knowledge  or  notice.  It  appears  that  Mrs.  J.  C  Powers  was  the  owner  of  the 
steamer  Cricket  from  the  1st  day  of  January,  1896,  up  to  the  time  of  its  loss, 
on  or  about  February  5, 1896;  that  during  this  period  Capt  E.  M.  Barrlngton, 

1  As  to  waiver  of  conditions  against  other  hisurance,  see  note  to  Insurance  Co. 
y.  Thomas,  27  O.  C.  A.  46. 
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son  of  Mrs.  Powers,  was  captain  and  managing  agent  of  the  Cricket  and 
operating  the  steamer  for  the  transportation  of  freight  and  passengers  upoa 
the  waters  of  Puget  Sonnd,  between  the  cities  of  Seattle  and  Everett.  Some 
days  prior  to  January  23,  1896,  H.  G.  Ewing,  a  member  of  the  firm  of  Calhomi 
&  Co.,  insurance  agents  in  Seattle  for  a  number  o^  companies,  called  on  Capt. 
Barrington,  requesting  the  privilege  of  writing  insurance  upon  the  Cricket.  No 
contract  was  made  at  this  time^  Some  days  later,  W.  M.  Calhoun,  of  the  same 
firm,  saw  Capt  Barrington,  and  conversed  with  him  regarding  the  insurance. 
In  this  conversation  Barrington  claims  to  have  told  Calhoun  that  he  wanted 
to  carry  |10,000  insurance  on  the  steamer,  but  tliat  he  could  probably  give  Cal- 
houn &  Co.  only  $6,500  of  it,  because  a  mortgage  on  the  steamer  was  held  by 
Capt.  MacFarland,  who  might  wish  to  personally  procure  the  writing  of  insur- 
ance to  cover  the  mortgage.  Barrington  further  testifies  that  on  January  24th 
he  had  a  conversation  with  Calhoun  by  telephone,  in  which  he  told  Calhoun 
that  the  mortgagee  had  consented  to  his  procuring  the  insurance,  but  that  be 
had  decided  to  place  that  amount  ($3,500)  through  another  agent  J.  S.  McCor- 
mick,  and  would  therefore  give  Calhoun  &  Co.  the  writing  of  $6,500,  as  previ- 
ously talked  of;  that  Calhoun  told  him  the  steamer  had  been  covered  to  that 
amoimt  already,  and  he  would  bring  the  policies  to  Barrington  very  soon.  Cal- 
hoim  testifies,  with  reference  to  these  conversations,  that  Capt  Barrington  told 
him  of  the  mortgage,  but  that  the  largest  sum  mentioned  as  insurance  desired 
on  the  steamer  was  $6,500;  that  in  the  conversation  by  telephone  the  captain 
mentioned  his  intention  of  giving  $3,500  of  the  insurance  to  McCormick,  but 
before  the  close  of  the  conversation  decided*  to  leave  matters  as  they  were,  thus 
giving  to  Calhoun  &  Co.  the  entire  amount  of  $6,500.  He  testifies  that  he  did 
not  know  of  the  additional  $3,500  being  placed  on  the  steamer,  or  that  It  was 
desired  to  secure  any  insmrance  over  $4».500,  until  after  the  fire  occurred.  Im- 
mediately after  this  telephone  conversation,  which  occurred  about  noon  of  Jan- 
uary 24th,  Barrington  ordered  $3,500  insurance  from  McCormick.  This  was 
written  by  two  companies,  the  Connecticut  of  Hartford,  and  the  Providence, 
of  Washington,  and  was  in  favor  of  the  mortgagee,  covering  the  risk  from  noon 
of  January  24,  1896.  These  policies  were  delivered  to  Capt  Barrington  on 
January  25th.  The  insurance  given  to  Calhoun  &  Co.  was  not  written  by  the 
companies  they  represented,  but  was  placed  by  Calhoun  with  Hanford  &  Stew- 
art agents  in  Seattle  of  the  Palatine  Insurance  Company,  and  C.  A.  McKenzie, 
agent  for  the  British  America  Assurance  Company,  of  Toronto,  Canada  (the 
defendant  in  error),  in  the  amounts  of  $3,500  and  $3,000.  respectively.  The 
policy  of  the  latter  company  covered  the  risk  from  noon  of  the  23d  day  of  Jan- 
uary, 1806;  and  was  delivered  to  Barrington  by  Ewlng,  of  Calhoun  &  06.,  on 
January  24,  1896,  together  with  the  policy  of  the  Palatine  Company,  which  waj 
written  on  January  24th.  The  premium  on  the  defendant's  policy  was  $75, 
$50  of  which  Barrington  paid  Ewing  at  this  time.  On  the  back  of  the  defend- 
ants policy  was  pasted  a  printed  slip,  reading:  "Return  for  renewal,  transfer, 
or  indorsement  to  Calhoun  &  Co.,  Insurance.  S.  E.  Cor.  Yesler  Ave.  and  Com- 
mercial St.,  Seattle,  Wash."  The  policies  of  the  Connecticut  and  Providence 
Companies  in  favor  of  the  mortgagee  do  not  limit  the  amount  of  concurrent  in- 
surance. In  the  policy  written  by  the  Palatine  Company,  for  $3,500,  these 
words  appear:  "$3,000  other  concurrent  insurance  permitted;"  and  In  that 
issued  by  defendant  in  error,  for  $3,000,  the  following:  "$6,500.00  insurance  in 
all  permitted,  concurrent  herewith;"  also:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  Indorsed  hereon  or  added  hereto,  shall  be  void  if  the 
insured  now  has  or  shall  hereafter  make  or  procure  any  other  contract  of  in- 
surance, whether  valid  or  not  on  property  covered  in  whole  or  in  part  by  this 
policy;  ♦  ♦  ♦  or  if  the  Interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership;  ♦  ♦  ♦  or  if  the  subject  of  insurance  be  personal  prop- 
erty, and  be  or  become  incumbered  by  a  chattel  mortgage."  The  steamer  was 
destroyed  by  fire  February  5th  following,  at  Everett,  Wash.  Before  the  expi- 
ration of  the  30-day  credit  Mrs.  Powers  tendered  payment  of  the  balance  of 
the  premium,  but  the  tender  was  refused.  In  due  season,  to  wit  February  21. 
1896,  the  insured  furnished  proofs  of  loss  to  Calhoun  &  Co.,  and  was  notified 
by  them  that  such  proofs  had  been  turned  over  to  the  defendant  company.  This 
company  denied  any  liability  upon  its  policy,  refusing  to  pay  any  loss  Incurred 
thereon;  hence  suit  was  brought  for  the  recovery  of  the  amount  apportioned  by 
appraisement  to  be  due  from  defendant  upon  its  said  policy. 
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Harold  Preston,  E.  M.  Carr,  and  L.  C.  Gilman,  for  plaintiff  in 
error. 

George  Donworth  and  James  B.  Howe  (S.  H.  Piles,  of  counsel),  for 
defendant  in  error. 

Before  GnJBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

There  is  but  one  assignment  of  error,  namely,  that  the  court 
below  erred  in  granting  the  motion  of  the  defendant  company  to 
give  a  peremptory  instruction  to  the  jury  to  find  a  verdict  for  the 
defendant,  and  in  giving  such  peremptory  instruction;  and  the  single 
question  presented  is  whether  or  not  the  plaintiff  in  error  had  the 
right  to  have  his  case  submitted  to  the  jury.  It  is  contended  on 
the  part  of  the  defendant,  as  matter  of  law,  that  the  policy  is  void, 
for  the  reason  that  it  in  express  terms  provides  that,  if  a  chattel 
mortgage  exists  on  the  property,  or  if  insurance  shall  be  obtained 
to  any  greater  extent  than  f  6,500  in  all,  concurrent  with  the  amount 
covered  by  the  policy,  it  shall  be  void,  and  both  of  such  forbidden 
acts  are  established  by  the  evidence  on  the  part  of  the  plaintiff 
to  have  been  done,  lie  plaintiff  asserts,  on  the  other  hand,  that 
defendant  had  notice  and  knowledge  of  the  existence  of  the  mortgage 
and  of  the  intention  of  the  insured  to  apply  for  insurance  to  the 
amount  of  {10,000  in  all,  through  Qilhoun  &  Co.,  its  agents.  To 
this  the  defendant  replies  that  Calhoun  &  Co.  were  not  its  agents,  but 
rather  the  agents  of  the  insured,  and  therefore  any  notice  or  knowl- 
edge that  Calhoun  &  Co.  may  have  had  was  not  the  knowledge  of  the 
defendant.  Several  witnesses  testify  as  to  the  notice  given  to  Cal- 
houn &  Co.  of  the  existence  of  the  mortgage.  Barrington  was  asked, 
with  regard  to  his  conversation  with  Ewing,  of  the  firm  of  Calhoun 
&  Co.,  if  anything  was  said  in  relation  to  the  chattel  mortgage  upon 
the  steamer,  and  replied: 

"I  told  him  that  I  had  to  have  $3,500  of  it  written  up  to  Captain  MacFarland, 
of  Everett;  that  I  could  not  promise  him  that  Insurance;  that  I  did  not  know 
whether  he  wanted  me  to  insure  with  Seattle  firms  or  not;  likely  he  might  want 
the  same  men  that  insured  the  year  before  in  Everett;  and  $6,500  for  my 
mother.  Q.  What  reason,  if  any,  did  you  give  him  for  the  necessity  of  having 
insurance  written  In  favor  of  or  payable  to  Captain  MacFarland?  A.  That  he 
held  the  mortgage  on  the  steamer  for  that  amount." 

And  in  an  interview  with  Mr.  Calhoun  a  few  days  later  he  stated 
the  following  language  was  used: 

"He  (Calhoun)  asked  me  then  how  much  I  wanted  to  Insure  for,  and  I  told 
him  the  whole  amount  was  $10,000.  $3,500  of  it  was  to  go  to  Captain  Mac- 
Farland, of  Everett,  and  $6,500  to  Mrs.  Powers.  I  told  him  I  could  not  promise 
him  the  $3,500  until  I  seen  Captain  MacFarland,— whether  he  wanted  to  have 
it  or  not,— but  the  $6,500  he  could  have;  and  he  said,  *A11  right.'  He  says,  'You 
try  and  get  the  $3,500  for  me  from  Captain  MacFarland,  and  I  will  write  the 
whole  $10,000.*  I  told  him,  *A11  right;'  I  would  see  Captain  MacFarland,  and 
see  what  I  could  do  for  him.  He  asked  me  what  I  wanted  to  insure  $3,500 
with  MacFarland  for.  I  told  him  he  had  the  mortgage  on  the  boat  for  that 
amount.  He  said  he  would  go  ahead  and  write  up  the  $10,000  Just  as  soon  as 
I  could  see  Captain  MacFarland,  whether  he  would  get  the  $3,500  or  not.  If  he 
could  get  MacFarland,  he  would  write  up  the  $10,000." 
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CalbooA  testifies: 

"Q.  Did  Captain  Barrington  say  anything  to  you,  at  the  time  the  Insurance 
was  being  negotiated,  about  having  to  protect  the  mortgage  l>y  insurance?  A. 
Yes,  sir.  Q.  Wliat  mortgage  did  he  state?  A.  He  said  the  mortgage  for  the 
purchase  price,— the  balance  of  the  purchase  price  of  the  boat  to  Captain  ilac- 
Farland  and  others.  I  do  not  know  the  names  of  the  others.  ♦  ♦  •  Q.  Yoa 
know  there  was  a  mortgage?  A.  Yes,  sir.  Q.  And  yet  you  allowed  these 
policies  to  be  delivered  without  any  permission  for  a  mortgage  on  tbem?  A. 
Yes,  sir.  Q.  Had  you  given  any  notice  to  anybody  about  a  mortgage?  A.  Yes, 
£ir;  to  Mr.  McKenzie.  The  reason  that  that  indorsement  was  not  on  that 
policy  was  because  Barrington  did  not  know  the  names  of  the  mortgagees,  and 
I  told  him  that  we  would  explain  the  matter  to  the  agents,  and  arrange  witfc 
them  so  tiiat  the  hidorsement  could  be  made  afterwards.  ♦  ♦  ♦  Q.  I  under^ 
stand  you  to  say  that  the  reason  why  you  let  the  policy  go  out  was  because  yoo 
tiad  an  agreement  with  Captain  Barrington  that  later  on  that  chattel-mort^ife 
•clause  would  be  indorsed  on  the  policy?  A.  I  had  both  that  with  Captain  Bar- 
rington and  the  agent  Q.  You  had  that  agreement  with  Captahi  Barrinctoa 
Aud  the  agents?    A.  Yes,  sir.*' 

Ewing,  of  Calhoan  &  Co.,  testiftes  that  during  the  negotlatioM 
Oapt  Barrington  spoke  about  an  insurance  of  .|3,500  for  the  protec- 
tion of  Capt.  MacFarland,  and  that  be  at  one  time  told  him  he  con- 
templated placing  more  than  {6,500  insurance  on  the  steamer. 

With  regard  to  concurrent  insurance,  McCormick,  the  agent  placing 
the  insurance  in  favor  of  the  mortgagee,  testified  that  he  was  present 
in  the  drug  store  of  Yorke  A.  Barrington  on  the  24th  day  of  Janu- 
ary, 1896,  when  CSapt.  Barrington  had  a  conversation  over  the  tde- 
phone  with  some  person  regarding  insurance  on  the  steamer  Cricket, 
and  heard  him  say  to  this  party,  "I  have  concluded  to  have  Mr. 
^IcCormick  write  ^,500  of  this  fnsurance,"  and  request  the  person  at 
the  other  end  of  the  telephone  to  deliver  the  policies  for  the  other 
insurance;  that  at  the  close  of  this  conversation  Capt.  Barrington 
placed  an  order  with  the  witness  for  {3,500  insurance,  and  said  he 
had  giren  orders  to  Mr.  Calhoun  for  {6,500, — ^making  a  total  insurance 
of  {10,000. 

Yorke  A.  Barrington,  a  brother  of  Capt.  Barrington,  testified, 
with  relation  to  the  same  conversation  by  telephone: 

*^e  asked  for  CaUionn,  and  he  tallied  with  a  gentleman,  and  he  told  th^n 
that  he  could  go  ahead  with  the  $6,500  insurance,  and  that  he  had  decided  to 
Sive  McCormielc  $3,500,  and  my  brother  turned,  and  asl^ed  what  company  he 
represented,  and  McCormicl^  snid  tlie  Hartford,  and  he  communicated  that  to 
the  gentleman  at  the  other  end  of  the  'phone;  and  then,  when  he  got  through 
with  the  conversation,  he  turned  to  McCormick,  and  told  him  that  he  should 
write  up  the  $3,600." 

From  this  testimony  it  appears  that  there  was  evidence  sufficient 
to  go  to  the  jury  tending  to  establish  the  fact  that  at  the  time  the 
policy  of  insurance  was  issued  and  delivered  to  Barrington,  the 
agent  of  the  insured,  Calhoun  &  Co.,  the  insurance  agents,  had  no- 
tice and  knowledge  of  the  existence  of  the  mortgage  and  of  the  addi- 
tional concurrent  insurance.  There  was  also  evidence  tending  to 
establish  the  fact  that  McKenzie,  the  agent  of  the  defendant,  had 
notice  of  the  mortgage,  and  that  the  name  of  the  mortgagee  was  to 
be  inserted  in  the  policy  afterwarda 

Under  the  weight  of  authority,  the  defendant  is  estopped  from  a»- 
eerting  the  invalidity  of  its  policy  for  violation  of  the  conditions  of 
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the  policy,  if  such  alleged  violation  was  known  by  the  defendant  at 
the  time  of  its  issue.  Mesterman  v.  Insurance  Co.,  5  Wash.  524,  32 
Pac.  458.  ^H  the  agent  knew  of  the.  other  insurance  when  the 
contract  was  entered  into,  it  is  not  only  a  waiver  of  notice,  but  also 
of  a  forfeiture  on  that  ground."  Wood,  Ins.  §  406.  In  Beebe  v.  In- 
surance Co.,  93  Mich.  514,  53  N.  W.  818,  it  was  held  that  where  the 
agent  of  the  insurance  company,  with  knowledge  as  to  the  amount 
of  incumbrance  upon  property  insured,  misstated  such  amount  in  an 
application  for  insurance  made  out  by  him,  and  which  plaintiff, 
without  reading,  signed,  and  the  agent  assured  plaintiff  that  the 
application  was  all  right,  and  that  she  was  fully  protected,  the  de- 
fendant company  could  not  deny  its  liability  under  a  provision  of 
the  policy  that  the  application  was  a  warranty  as  to  the  material 
facts,  and  that  a  misstatement  would  void  it;  the  company  being 
presumed  to  have  the  knowledge  of  its  agent.  The  same  doctrine  is 
upheld  in  Wood  v.  Insurance  Co.,  149  N.  Y.  382,  44  N.  E.  80,  where 
the  court  of  appeals  say: 

**Tlie  restrictions  inserted  in  the  contract  upon  the  power  of  the  agent  to 
waive  any  condition  unless  done  in  a  particular  manner,  cannot  be  deemed  to 
apply  to  those  conditions  which  relate  to  the  inception  of  the  contract,  when 
it  appears  that  the  agent  has  delivered  it  and  received  the  premiums  with  full 
knowledge  of  the  actual  situation.  To  take  the  benefit  of  a  contract  with  fuU 
knowledge  of  all  the  facts,  and  attempt  afterwards  to  defeat  It,  when  called 
ijpon  to  perform,  by  asserting  conditions  relating  to  those  facts,  would  be  to 
daim  that  no  contract  was  made,  and  thus  operate  as  a  fraud  upon  the  other 
party." 

In  Bobbins  v.  Insurance  Co.,  149  N.  Y.  477,  44  N.  E.  159,  the 
policy  of  insurance  upon  certain  personal  property  contained  a 
condition  that  the  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon,  or  added  thereto,  should  be  void  if  the  sub- 
ject of  insurance  be  personal  property,  and  be  or  become  incumbered 
by  a  chattel  mortgage.  It  also  contained  the  other  provisions  usually 
contained  in  the  standard  fire  insurance  policy,  among  which  was  a 
provision  making  the  policy  subject  to  the  stipulations  and  condi- 
tions contained  in  it,  and  also  a  provision  to  the  effect  that  no  offi- 
cer, agent,  or  other  representative  of  the  company  should  have 
power  to  waive  any  condition  or  provision  of  the  policy,  except  such 
as  might,  by  the  terms  of  the  policy,  be  subject  to  the  terms  indorsed 
thereon  or  added  thereto,  and  that  as  to  those  provisions  and  condi- 
tions no  officer,  agent,  or  representative  should  be  deemed  or  held  to 
have  waived  any  of  them,  unless  the  waiver  was  written  upon  the 
X)olicy.  When  the  policy  was  issued  there  was  a  chattel  mortgage 
upon  the  property  insured,  but  there  was  no  indorsement  upon  the 
policy  with  respect  to  it.  The  soliciting  agent  who  procured  the 
insurance  was,  however,  informed  as  to  the  mortgage.  When  the 
testimony  was  closed,"  the  defendant's  counsel  asked  the  court  to 
direct  the  jury  to  return  a  verdict  for  the  defendant,  on  the  ground 
that  at  the  time  of  the  issuing  of  the  policy  the  proi)erty  insured 
thereby  was  incumbered  by  a  chattel  mortgage,  and  that  tiiere  was 
no  agreement  indorsed  upon  the  policy,  or  added  thereto,  in  refer- 
ence to  such  chattel  mortgage.  The  motion  was  denied,  and  a  vet- 
diet  and  judgment  entered  in  favor  of  the  plaintiff.    On  appeal  to 
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the  court  of  appeals  that  court  determined  that  it  would  be  presumed, 
if  anything  had  been  omitted  which  it  was  necessary  to  do  to  make 
the  policy  valid,  it  was  by  mistake,  or  that  the  condition  was  waiyei 
or  that  the  defendant  company  held  itself  estopped  from  setting  it 
up.  It  was  accordingly  held  that  the  company  was  barred  from 
claiming  that  the  policy  was  invalid  because  of  the  existence  of  the 
chattel  mortgage. 

Notwithstanding  an  insurance  policy  contains  a  proviso  against 
additional  insurance  except  upon  "the  consent  of  this  company  writ- 
ten hereon,"  and  provides  also  that  "the  use  of  general  terms,  or  any- 
thing less  than  a  distinct  specific  agreement,  clearly  expressed,  and 
indorsed  upon  this  policy,  shall  not  be  construed  as  a  waiver  of  any 
printed  or  written  conditions  or  restriction  therein,"  yet  where  au 
agent  with  whom  all  the  dealings  were  had,  and  whose  authority 
is  not  shown  to  have  been  restricted  in  any  way,  has  so  acted  as  to 
have  bound  himself  by  way  of  estoppel  not  to  dispute  the  validity 
of  certain  additional  insurance  on  the  point  of  consent,  the  com 
pany  will  be  likewise  bound.  Insurance  Co.  v.  Earle,  33  Mich.  144. 
Insurance  Co.  v.  Spiers,  8  S.  W.  45:^,  wae  a  ease  where  additional 
insurance  had  been  procured  without  the  assent  of  the  original  in 
surer  being  indorsed  upon  the  back  of  the  policy,  as  provided  by 
the  terms  of  the  policy.  The  court  of  appeals  of  Kentucky,  in  pass- 
ing upon  the  points  involved,  say: 

"It  has  been  held  in  some  few  cases  that,  where  the  policy  provides  for  a 
forfeiture  in  case  of  additional  insurance  without  the  written  consent  of  the  In- 
surer indorsed  upon  the  policy,  it  can  only  be  waived  by  a  literal  compliano* 
with  the  condition.  The  decided  current  of  authority,  however,  is  that  this 
waiver  may  arise  from  the  act  or  conduct  of  the  insurer;  and  silence  for  an 
unreasonable  time  upon  his  part,  after  notice  or  Ivuowledjre  of  the  breach  of  the 
condition,  wiU  constitute  such  conduct.  ♦  ♦  •  The  term  *void,'  as  used  In 
the  policy,  is  to  be  regarded  as  meaning  that  the  Insurer  may,  at  his  exclusive 
option,  treat  it  so,  and  not  that  the  contract  becomes  an  absolute  nulUty  as  to 
either  party.  The  insurer  may  therefore,  by  his  conduct,  waive  his  right  of 
forfeiture,  and  estop  himself  from  insisting  upon  it.  Baer  v.  Insurance  Co.,  4 
Bush,  242.  ♦  ♦  ♦  It  may  now  be  regarded  as  settled  law  that  insurance 
companies  may,  by  conduct  or  parol  agreement,  waive  it  [condition  of  forfei- 
ture], and  become  estopped  from  enforcing  what  is  but  a  conventional  condi- 
tion of  forfeiture.  Insurance  Oo.  v.  Shea,  6  Bush,  174;  Von  Bories  v.  Insur- 
ance Co.,  8  Bush,  133;  Insurance  Co.  v.  McCrea,  8  Lea,  513." 

In  the  case  of  Insurance  Co.  v.  Warttemberg,  48  U.  S.  App.  344, 
24  C.  C.  A.  547,  and  79  Fed.  245,  in  this  court,  a  portion  of  the  prop- 
erty insured  was  incumbered  by  a  mortgage  for  {1,000  at  the  time  of 
the  insurance.  The  insured  testified  that  he  stated  the  facts  con- 
cerning the  incumbrance  to  the  insurance  agent,  but  an  answer  differ- 
ent from  that  which  he  gave  was  written  in  the  application  for  the 
insurance  by  the  agent,  and  assented  to  by  the  insured.  This  an- 
swer did  not  disclose  the  mortgage.  The  application  contained  th«» 
following  condition: 

'It  is  expressly  understood  and  agreed  that  the  valuation  of  all  the  property 
herein  described  is  made  by  the  applicant,  and,  if  this  blank  be  filled  out  by  the 
agent,  it  is  done  at  dictation  of  applicant,  and  every  statement  herein  contained 
is  to  be  deemed  his  own.  This  company  will  be  bound  by  no  statement  made 
to  or  by  the  agent,  unless  embodied  in  writing  herein." 
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The  policy  also  contained  the  following: 

'This  Insurance  is  based  upon  the  representation  contained  in  the  assured's 
application  of  even  number  herewith  on  tile  in  the  company's  office  in  San  Fran- 
cisco, each  and  every  statement  of  which  is  hereby  specifically  made  a  warranty, 
and  a  part  hereof;  and  it  is  agreed  that,  if  any  false  statements  are  made  in 
said  application,  this  policy  shall  be  void.  ♦  ♦  ♦  No  agent  or  employ^  of 
this  company,  or  any  other  person  or  persons,  have  power  or  authority  to  waive 
or  alter  any  of  the  terms  or  conditions  of  this  policy,  except  only  the  general 
agents  at  San  Francisco;  and  any  waiver  or  alteration  by  them  must  be  in 
writing." 

The  property  insured  was  farm  property.  It  appeared  from  the 
testimony  of  the  agent  that  he  had  authority  to  write  commercial 
risks  for  the  company,  but  no  authority  to  write  insurance  on  farm 
risks.  On  the  submission  of  the  case  to  the  jury  the  defendant  re- 
quested the  court  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant.  The  request  was  denied,  and  the  jury  returned  a  verdict 
for  the  plaintiff.  The  case  was  brought  here  on  a  writ  of  error,  and 
it  was  contended  by  the  plaintiff  in  error  that  the  court  erred  in  not 
instructing  the  jury  upon  the  evidence  to  find  a  verdict  for  the  de- 
fendant. It  was  held  that,  as  there  was  nothing  to  show  that  the 
insurance  company  would  have  declined  the  risk  if  it  had  been  aware 
of  the  fact  that  a  portion  of  the  property  insured  was  under  a  tem- 
porary incumbrance,  and  nothing  to  show  that  either  the  insured 
or  the  agent  perpetrated  any  fraud  upon  the  insurajice  company, 
the  latter  could  not  avoid  the  policy  by  the  defense  that  the  insured, 
in  his  written  application,  had  falsely  warranted  that  the  property 
insured  was  not  incumbered.  The  doctrine  of  this  case  necessarily 
includes  the  rule  that  the  information  obtained  by  the  agent  concern- 
ing the  risk  will  be  imputed  to  the  company  accepting  the  services 
and  representations  of  the  agent  in  securing  the  insurance  contract; 
but,  aside  from  this  principle,  applicable  to  both  cases,  the  two  cases 
are  to  be  distinguished  in  matters  favorable  to  the  validity  of  the 
policy  under  consideration.  In  the  case  at  bar  there  is  not  a  par- 
ticle of  evidence  tending  to  show  that  the  insured,  either  by  state- 
ment or  assent,  was  guilty  of  any  fraud  or  deception  in  representing 
the  condition  of  the  property  or  the  concurrent  insurance.  On  the 
contrary,  there  is  evidence  tending  to  show  that  the  agent  of  the 
company  at  Seattle  was  notified  by  the  agent  who  effected  the  insur- 
ance that  the  property  was  incumbered  by  a  mortgage;  and  there 
was  also  evidence  tending  to  show  that  the  agent  who  effected  the 
insurance  had  knowledge  of  the  concurrent  insurance  on  the  mort- 
gagee's interest. 

Defendant  also  raises  the  question  whether  a  policy  of  insurance 
may  be  varied  by  parol,  despite  any  provision  to  the  contrary  con- 
tained in  the  instrument.  A  leading  case  upon  this  point  is  Insur- 
ance Co.  V.  Norwood,  16  C.  C.  A.  136,  69  Fed.  71.  Caldwell,  circuit 
judge,  therein  declares  the  early  doctrine  on  this  subject,  as  main- 
tained in  the  case  of  Carpenter  v.  Insurance  Co.,  16  Pet.  495,  has 
been  so  generally  denied  and  repudiated  by  the  courts  of  the  country 
that  it  has  come  to  be  regarded  as  obsolete.    He  says: 

"It  is  contended  that  consent  to  other  insurance  cannot  be  proved  by  oral 
evidence— F'hst,  because  the  i)oliey  provides  that  it  shall  be  In  writing,  indorsed 
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on  the  policy;  and,  second,  because  it  would  violate  the  role  against  the  re- 
ception of  oral  evidence  to  contradict  or  vary  a  written  instmment.  Bat  it  hu 
been  authoritatively  decided  that  a  contract  of  insurance  is  not  within  the  stat- 
ute of  frauds,  and  may  be  by  parol  (Commercial  Mutual  Marine  Ins.  Co.  t. 
Union  Mut.  Ins.  Co.,  19  How.  318;  Insurance  Co.  v.  Shaw,  94  U.  S.  574;  Hea- 
ning  V.  Insurance  Co.,  2  Dill.  26,  Fed.  Cas.  No.  6,366);  and  if  it  can  be  mtde 
by  parol  it  may  be  varied  by  paroL  Parties  to  contracts  cannot  disable  them- 
selves from  mailing  any  contracts  allowed  by  law  in  any  mode  the  law  aliows 
contracts  to  be  made.  A  written  contract  may  be  chanjrpd  by  parol,  and  a  parol 
one  changed  by  a  writing,  despite  any  provisions  in  the  contract  to  the  ooa- 
trary." 

In  InBurance  Co.  v.  Wilkinson,  13  Wall.  222,  Mr.  Justice  Miller  re- 
fers to  the  great  value  of  the  rule  of  evidJBnee  that  a  written  contract 
cannot  be  varied  by  parol  testimony,  but  further  says: 

"But  experience  has  shown  that  in  reference  to  these  very  matters  the  role  ii 
not  perfect.  The  written  instrument  does  not  always  represent  the  intention 
of  both  parties,  and  sometimes  it  fails  to  do  so  as  to  either;  and  where  thto 
has  been  the  result  of  accident,  or  mistake,  or  fraud  the  principle  has  been  tons 
recognized  that  under  proper  circumstances,  and  in  an  appropriate  proceeding, 
the  instrument  may  be  set  aside  or  reformed,  as  best  suits  the  purposes  of  Jus- 
tice. A  rule  of  evidence  adopted  by  the  courts  as  a  protection  against  fraod 
and  false  swearing  would,  as  was  said  in  regard  to  the  analogous  rule  known 
as  the  'Statute  of  Frauds,*  become  the  instrument  of  the  very  fraud  It  was  la- 
tended  to  prevent,  if  there  did  not  exist  some  authority  to  correct  the  univer- 
sality of  its  application.  It  is  upon  this  principle  that  courts  of  equity  proceed 
In  giving  the  relief  Just  indicated;  and  thou^  the  coin^  in  a  common-law 
action,  may  be  more  circumscribed  in  the  freedom  with  which  they  inquire 
into  the  origin  of  written  agreements,  such  an  inquiry  is  not  always  forbidden 
by  the  mere  fact  that  the  party's  name  has  been  signed  to  the  writing  offered 
in  evidence  against  him." 

To  the  same  effect  is  Association  v.  Wickham,  141  U.  8.  564,  12 
Sup.  Ct.  84,  where  the  court  say: 

"We  have  no  disposition  to  overrule  or  qualify  In  any  way  the  general  and 
familiar  doctrine  enforced  by  this  court  In  repeated  decisions  from  the  case  of 
Hunt  V.  Rousmanier*8  Adm'rs,  8  Wheat.  174,  decided  in  1823,  to  that  of  Seltx 
V.  Refrigerating  Co.  (decided  at  the  present  term)  141  U.  S.  510,  12  Sup.  Ct  4«i 
that  parol  testimony  is  not  admissible  to  vary,  contradict,  add  to,  or  qualify 
the  terms  of  a  written  instrument.  The  rule,  however,  is  subject  to  numerooi 
qualifications,  as  well  established  as  the  general  principle  itself,  among  which 
are  that  such  testimony  is  admissible  to  show  the  circumstances  under  which 
the  instrument  was  executed."  Insurance  Co.  v.  Gray.  43  Kan.  497,  23  Pac 
637;  Ilaas  v.  Insurance  Co.  (Sup.)  1  N.  Y.  Supp.  895;  Insurance  Ca  ▼.  Earle, 
supra;  Insurance  Co.  v.  Wilkinson,  supra. 

Parol  evidence  is  admissible  to  show  that  the  statements  given 
by  the  insured  to  the  agent  of  an  insurance  company  were  different 
from  those  lie  transcribed  in  the  application  he  sent  to  the  com- 
pany.    Insurance  Co.  v.  Pearce,  39  Kan.  396,  18  Pac.  291. 

The  case  of  Pechner  v.  Insurance  Co.,  65  N.  Y.  195,  was  some- 
what similar  to  the  case  at  bar.  The  main  question  was  whether 
the  policy  was  void  because  there  was  other  insurance  upon  the 
proi)erty  without  the  written  consent  of  the  defendant.  The  jury 
found  a  verdict  for  the  plaintiff,  under  an  instruction  from  the 
court  upon  parol  evidence.  Defendant  assigned  the  ruling  as  er- 
ror, claiming  that  parol  evidence  could  have  no  influence  upon  the 
contract.  The  court  of  appeals  affirmed  the  ruling  of  the  lower 
court  in  these  words: 
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**Thl8  claim  Is,  however,  a  misapplicatioii  of  that  rule,  which  Is  a  cardinal 
one  in  construction,  and  simply  designed  to  ascertain  the  trae  meaning  and  ixi- 
tent  of  a  contract,  which  all  parties  concede  to  be  valid.  It  has  no  application 
where  the  validity  or  existence  of  the  contract  itself  is  in  question.  It  is  famil- 
iar law  that  a  written  instrmnent  may  be  shown  to  be  void  by  parol  evidence- 
It  may  be  thus  attacked  and  overthrown  for  fraud,  illegality,  want  of  consid- 
eration, or  other  vice  going  to  the  existence  of  the  histrument  If  it  can  be  sa 
attacked,  It  can  be  sustained  In  the  same  manner." 

Defendant,  however,  contends  that  any  knowledge  Calhoun  A  Ca- 
may have  had  cannot  be  imputed  to  the  defendant,  for  the  reason 
that  Calhoun  &  Co.  were  not  its  agents  in  effecting  the  insurance 
in  this  case.  The  policy  in  question  provides:  "In  any  matter 
relating  to  this  insurance,  no  person,  unless  duly  authorized  in 
writing,  shall  be  deemed  an  agent  of  this  company.''  This  pro- 
vision was  not  carried  out  literally  with  regard  to  Calhoun  &  Co^ 
but  it  is  a  well-settled  rule  in  the  law  of  agency  that  the  acceptance 
and  approval  by  the  company  of  the  acts  of  another  in  behalf  of 
the  company  constitute  a  recognized  agency.  No  communication,, 
either  written  or  verbal,  passed  between  the  defendant  and  the  in- 
sured, touching  the  issuance  of  the  policy,  but  the  company  issued 
the  policy  upon  the  representations  of  Calhoun  &  Co.,  and  in  pursu- 
ance of  business  methods  customary  between  them;  thus  ratifyin^^^ 
the  action  of  Calhoun  &  Co.  in  its  behalf,  and  justifying  the  conclu- 
sion that  they  were  the  agents  of  the  defendant  in  error. 

"Where  one,  without  objection,  suffers  another  to  do  acts  which  proceed  upoik 
the  groimd  of  authority  from  him,  or  by  his  conduct  adopts  and  sanctions  sudi 
acts  after  they  are  done,  he  wiU  be  bound,  although  no  previous  authority  exist, 
in  aU  respects,  as  if  the  requisite  power  had  been  given  in  the  most  formal  man- 
ner. If  he  lias  justified  the  belief  of  a  third  party  that  the  person  assuming  to 
be  his  agent  was  authorized  to  do  what  was  done,  it  is  no  answer  for  htm  to 
say  that  no  authority  had  been  given,  or  that  it  did  not  reach  so  far,  and  that 
the  third  party  had  acted  under  a  mistalien  conclusion.  He  is  estopped  to  take 
refuge  in  such  a  defense."  Bronson*s  Ex*r  v.  Chappell,  12  Wall.  681;  Lamber- 
ton  V.  Insurance  Co.,  39  Minn.  129,  39  N.  W.  76;  Abraham  v.  Insurance  Co^ 
40  Fed.  717. 

"An  agent  who  solicits  the  insurance,  talces  the  aK>llcation,  receives  the  ^e- 
mlum,  and  delivers  the  policy,  may,  in  our  opinion,  by  his  conduct  or  acts,  bind 
his  company  by  way  of  waiver  of  a  forfeiture  on  account  of  additional  insur- 
ance, in  the  absence  of  knowledge  upon  the  part  of  the  assured  that  his  powers 
in  this  respect  have  been  restricted.  This  being  so,  it  foUows  that  the  knowl- 
edge of  the  agent,  under  such  circumstances,  is  to  be  imputed  to  the  company.'^ 
Insurance  Co.  v.  Spiers,  supra. 

In  Insurance  Co.  v.  Pearce,  supra,  the  question  involved  the  pow- 
er of  an  insurance  solicitor  to  bind  the  company.  Beals  was  can- 
vassing for  business  for  the  insurance  company,  and  induced 
Pearce  to  insure  with  it.  When  the  application  was  taken,  the 
solicitor  wrote  down  all  of  the  answers,  and  read  over  a  part  of 
them  to  Pearce,  who  signed  them,  without  knowing  all  the  answers 
that  were  in  the  application.  Some  of  the  statements  written 
were  false,  and,  upon  a  loss  occurring,  the  insurance  company  de- 
nied its  liability,  claiming  the  policy  to  be  void,  in  conformity  with 
the  following  provision  of  the  policy: 

"This  indemnity  contract  Is  based  upon  the  representations  contained  in  the 
application,  of  even  number  herewith,  and  which  the  assured  has  signed,  and' 
permitted  to  be  submitted  to  this  company,  and  which  is  made  a  warranty,  andJ 
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a  part  hereof;  and  it  Is  stipulated  and  agreed  that,  it  any  false  statement!  are 
made  in  said  application,    *    •    •    this  policy  shall  be  null  and  yoid.'* 

The  company  also  disclaimed  liability  for  the  acts  of  Beals,  stat- 
ing that  be  was  merely  a  solicitor,  with  power  only  to  take  and  for- 
ward applications.  In  the  lower  court  the  jury  rendered  a  verdict 
for  the  insured,  and  the  supreme  court  affirmed  the  judgment  of 
that  court,  saying: 

"The  company  did  make  him  [Beals]  its  solicitor,  and  it  must  be  presumed 
that  he  was  given  full  power  to  take  applications  and  give  such  information  to 
the  company  as  he  might  obtain  either  from  the  applicant  or  from  other  sourcet. 
For  this  purpose,  at  least,  he  was  the  agent  of  the  company,  with  fuU  power; 
and  if  he  wrote  down  false  statements  after  he  had  been  truthfuUy  informed  by 
the  applicant,  and  after  a  personal  inspection  of  the  premises,  the  assured  should 
not  suffer  for  his  misrepresentations.  *  *  *  We  are  of  the  opinion  that  after 
the  defendant  had  received  the  premium  of  the  plaintiff,  and  issued  him  a  pol- 
icy, that  it  was  estopped  from  denying  the  truth  of  the  statement  fiUed  In  bj 
its  own  agent  in  the  application  of  plaintiff.  The  knowledge  that  Beals  pos- 
sessed was,  for  the  purposes  of  this  action,  the  knowledge  of  the  company.  He 
was  acting  as  its  agent,  and  it  was  his  especial  duty  to  aBcertain  the  actual 
facts  about  the  risk,  as  the  company  made  him  its  agent  for  that  purpose. 
♦  ♦  ♦  The  current  of  the  later  authorities  seems  to  be  that  the  agent  who 
takes  the  application  and  obtains  the  policy  must  be  regarded  for  those  pur- 
poses as  having  full  power  to  act  for  and  bind  the  company;  and,  after  having 
received  money  from  the  insured,  it  cannot  be  heard  to  say  that  the  statements 
in  the  application  were  false,  when  there  was  no  fraud  or  attempt  to  deceive 
and  misrepresent  on  the  part  of  the  assured." 

It  is  a  well-known  custom  now  for  insurance  companies  to  ac- 
cept applications  for  insurance  through  the  medium  and  agency  of 
insurance  agents  or  solicitors,  who  procure  the  applications,  and 
place  the  insurance  with  such  companies  as  they  may  determine 
These  solicitors  are  furnished  by  the  insurance  company  with  print- 
ed arguments  in  favor  of  the  special  advantages  offered,  and  stimu- 
lating the  solicitors  or  agents  to  activity  by  the  payment  of  large 
commissions  on  premiums  obtained.  The  party  who  is  thus  in- 
duced to  take  out  a  policy  knows  little  or  nothing  about  the  com- 
pany or  its  officers,  but  relies  upon  the  agent  who  has  persuaded 
him  to  effect  the  insurance  as  the  representative  of  the  company 
for  all  purposes  of  the  contract,  and  certainly  has  the  right  to  so 
regard  him.  The  companies  have  endeavored  to  establish  the  doc- 
trine that  they  can  limit  the  responsibility  for  the  acts  of  these 
agents  to  the  receipt  of  the  premium  and  delivery  of  the  policy, 
and  as  to  all  other  acts  of  the  agent  he  is  the  agent  of  the  assured. 
Some  of  the  earlier  decisions  have  supported  this  doctrine,  but  the 
tendency  of  modem  decisions  is  steadily  against  it.  The  testi- 
mony shows  that  both  Calhoun  &  Co.  and  McKenzie  were  engaged 
in  business  in  the  city  of  Seattle  as  insurance  agents;  that  it  was 
customary  among  the  various  insurance  agents  of  Seattle  to  place 
business  with  each  other  at  times;  that  in  accordance  with  that 
custom  Calhoun  &  Co.  dictated  and  made  the  terms  of  the  contract 
in  controversy;  that  upon  receipt  of  the  order  for  insurance  from 
Barrington,  Calhoun  &  Co.  placed  f3,000  thereof  with  McKenzie, 
who  at  once  issued  the  policy  of  the  defendant  for  that  amount  in 
favor  of  plaintiff^s  assignor,  and  returned  the  policy  to  Calhoun  & 
Co.;  that  Calhoun  &  Co.  then  pasted  on  the  back  of  the  policy  a 
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printed  slip  containing  their  business  card,  and  delivered  the  poli- 
cy, together  with  that  of  the  Palatine  Company,  to  Harrington, 
collecting  a  portion  of  the  premium  at  that  time.  Such  acts  tend- 
ed to  establish  the  fact  that  Calhoun  &  Co.  were  the  agents  of  the 
defendant  in  this  transaction,  and  the  evidence  should  have  been 
submitted  to  the  jury  under  proper  instructions.  Fidelity  &  Cas- 
ualty Co.  V.  Egbert,  55  U.  S.  App.  200,  28  C.  C.  A.  281,  and  84  Fed. 
614;  Insurance  Co.  v.  Wilkinson,  supra;  Pitney  v.  Insurance  Co., 
G5  N.  Y.  6;  Giddings  v.  Insurance  Co.,  90  Mo.  272,  2  S.  W.  139.  It 
may  be  said  that  the  insured  should  have  ascertained  the  correct- 
ness of  the  policy  upon  receiving  it.  Barrington,  who  acted  for 
the  insured  in  the  matter,  testified  that  he  did  open  the  policy, 
and  note  the  company  insuring,  and  the  amount  of  insurance,  but 
nothing  more.  It  would  certainly  have  been  an  act  of  prudence 
on  his  part  to  read  the  entire  policy,  but  his  neglect  to  do  so  can- 
not excuse  the  company  for  the  default  of  the  agent  in  not  writing 
the  contract  in  accordance  with  the  representations  made  by  the 
insured.  The  insured  had  a  right  to  rely  upon  the  agent's  per- 
forming his  duty  of  making  the  contract  in  conformity  with  the  in- 
formation given;  and  the  agent's  failure  to  do  so,  whether  the  re- 
sult of  a  mistake  or  of  a  deliberate  fraud,  cannot  operate  to  the 
prejudice  of  the  insured.  The  contract  of  insurance  is  pre-emi- 
nently one  that  should  be  characterized  by  the  utmost  good  faith 
on  both  sides.  Insurance  Co.  v.  Norwood,  supra.  In  Kister  v. 
Insurance  Co.,  128  Pa.  St.  553,  18  Atl.  447,  a  policy  was  issued  upon 
an  application  in  which  the  agent  had  written  down  answers  oth- 
er than  those  given  him  by  the  applicant,  and  the  insured  signed 
the  application  in  ignorance  of  this  fact.     The  supreme  court  said: 

"A  copy  of  the  application  accompanied  the  policy,  and  It  Is  argued  that  Kister 
[insured]  could  and  ought  to  have  read  It,  and,  if  he  had  done  so,  he  would 
have  seen  the  answers  were  untrue.  These  are  considerations  which  were  prop- 
erly addressed  to  the  jury.  We  cannot  say  that  the  law,  in  anticipation  of  a 
fraud  upon  the  part  of  a  company.  Imposed  any  ahsolute  duty  upon  Kister  to 
read  his  policy  when  he  received  it,  although  It  would  certainly  have  been  an 
act  of  prudence  on  his  part  to  do  so.  [Citing  cases.]  One  thing  is  certain,  how- 
ever: the  company  cannot  repudiate  the  fraud  of  Its  agent,  and  thus  escape  the 
obligations  of  a  contract  consummated  thereby,  merely  because  Kister  accepted 
in  good  faith  the  act  of  the  agent  without  examination." 

**Plalntifr  had  a  right  to  rely  upon  the  assumption  that  his  policy  would  be 
in  accordance  with  the  terms  of  his  oral  application.  If  the  defendant  desired  ' 
to  malie  it  anything  different.  It  should.  In  order  to  make  It  binding  upon  plain- 
tiff, under  the  authorities  in  this  state,  have  called  his  attention  to  those  clauses 
which  differed  from  the  oral  application."  Gristock  v.  Insurance  Co.,  87  Mich. 
428,  49  N.  W.  634;  Bennett  v.  Insurance  Co.,  106  N.  Y.  243,  12  N.  B.  609. 

Upon  the  law  as  stated,  and  a  review  of  the  evidence,  it  is  clear 
that  questions  of  fact  were  presented  which  should  have  been  sub- 
mitted to  the  jury.  The  judgment  of  the  circuit  court  is  therefore 
reversed,  and  the  cause  remanded,  with  instructions  to  grant  a 
new  trial. 

86O.OJL.-40 
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m  Fed,  1002,) 
UNITED  STATES  v.  REI8INOER, 

(Circuit  Court  of  Appeals,  Second  Circuit    May  25.  1899.) 

No.  150. 

CusTOBiB  Dutib8--Cla88ipication— Stick*  op  Carbok. 

Carbon  sticks,  36  inches  long,  intended  for  ultimate  ine  In  electric  Dart- 
ing, but  which  require  to  be  cut  into  suitable  lengths,  the  ends  of  which 
must  be  pointed  or  ground,  before  they  can  be  so  used,  are  dutiable  imder 
paragraph  97  of  the  tariff  act  of  1897,  as  articles  or  Tvares  (romposed  wboQy 
of  carbon,  not  specially  provided  for,  and  not  under  paragraph  98,  mm  car- 
bons for  electric  lighting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  appeal  frop  a  decision  of  the  circuit 
court,  Southern  district  of  New  York,  reversing  a  decision  of  the 
board  of  general  appraisers,  which  reversed  a  decision  of  the  col- 
lector of  the  port  of  New  York  touching  the  assessment  of  dutj 
upon  certain  imported  merchandise.  The  facts  appear  in  the  opin- 
ion. 

D.  Frank  Lloyd,  for  the  United  States. 
W.  Wickham  Smith,  for  appellee. 

Before  WALLACE,  LAOOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURLVM.  This  cause  arises  under  the  tariff  act  of  1897. 
The  relevant  paragraphs  are  found  in  Schedule  B,  ^'Earths,  Earth- 
enware, and  Glassware,"  and  read  as  follows: 

"(97)  Articles  and  wares  composed  whotty  or  in  chief  value  of  earthy  or 
mineral  substances  or  carbon,  not  specially  provided  for  In  this  act,  if  boc 
decorated  in  any  manner,  thirty-five  per  centmn  ad  valorem;  if  decorated,  forty- 
five  per  centum  ad  valorem. 

**{9S)  Gaa  retorts,  three  dollars  each;  lava  tips  for  burners,  ten  cents  per 
gross  and  fifteen  per  centum  ad  valorem;  cartMus  for  electric  lighting,  ninety 
cents  per  hundred;  filter  tubes,  forty-five  per  centum  ad  valorem;  porous  car- 
bon pots  for  electric  batteries  without  metallic  connectlOBS,  twenty  per  ceatim 
ad  valorem." 

It  is  contended  by  the  collector  that  the  articles  are  covered  by 
paragraph  98,  as  carbons,  rods^  or  sticks  for  electric  lighting.  In- 
asmuch as  they  were  36  inches  long,  '*which  length,"  he  asserts, 
"is  equal  to  three  carbons  of  the  extreme  length  for  electric  light 
ing,"  the  collector  assessed  them  at  the  rate  of  92,70  per  100  sticks. 
The  board  of  general  appraisers  held  that  they  should  be  classified 
under  paragraph  97.  The  circuit  court  held  that  the  collector's 
classification  was  correct,  but  that  he  should  have  assessed  them 
at  90  cents  per  100  only.  91  Fed.  638.  No  testimony  was  taken 
in  the  circuit  court.  The  findings  of  fact  returned  by  the  board 
of  general  appraisers  are  supported  by  the  evidence  before  them, 
and  read  as  follows: 

"(1)  The  goods  consist  of  sticks  or  rods  of  carbon,  imported  in  lengths,  re- 
Bpcotively,  of  36  inches. 

**(2)  The  articles  are  not  suitable  or  capable  of  being  used  for  electric  lighting 
in  the  lengths  and  condition  in  which  they  are  imported,  but,  in  order  to  adapt 
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them  for  such  use,  It  is  necessary  to  cut  them  up  Into  shorter  lengths,  to  point 
some  of  them,  and  smooth  or  grind  the  ends  of  others. 

"(3)  Prior  to  July  24,  1897  (the  date  of  the  present  tariff  act),  carl)ons  of  these 
lengths  were  not  imported  into  this  country.  They  were  then  imported  com- 
monly in  lengths  varying  from  4^  to  14  inches,  and  occasionally  as  long  as  16, 
and  perhaps  20,  inches;  the  greater  number  being  12  inches  long." 

Accepting  these  findings  as  correct,  we  concur  in  the  conclusion 
of  the  board  that,  although  ultimately  intended  for  electric  light- 
ing, the  fact  that  it  is  necessary  to  bestow  further  labor  on  thein, 
in  order  to  fit  them  for  such  use,  precludes  their  inclusion  in  para- 
graph 98.  Inasmuch  as  they  are  not  specifically  provided  for  in 
paragraph  98,  they  come  within  the  general  phraseolog>^  of  para- 
graph 97,  being  "articles  or  wares  composed  wholly  of  carbon." 
This  paragraph,  it  should  be  noted,  is  changed  from  the  similar 
one,  in  the  act  of  1894  (paragraph  86),  which  was  recently  consid- 
ered by  us  in  U.  S.  v.  Reisinger  (Dec.  7, 1898)  33  d  C.  A.  395,  91  Fed. 
112,  by  the  insertion  of  the  word  "carbon."  The  decision  of  the 
circuit  court  is  therefore  reversed,  and  that  of  the  board  of  general 
appraisers  is  affirmed. 


(94  Fed.  1011.) 

HAWGOOD  &  AVERY  TRANSIT  CX).  v.  DINGMAN  et  al. 

BARRY  TOWING  &  WRECKING  CO.  et  al.  v.  INTER-OCEAN  COAL  & 

COKE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    May  9,  1899.) 

Nos.  1,149,  1,150. 

1.  Mabitimb  Lien— Suit  to  Enporcb— Effect  of  Release  on  Bond. 

A  release  to  a  claimant  under  an  appraisal  and  stipulation  or  bond,  not 
made  under  the  limited  liability  act,  of  a  part  of  the  res  seized  under  a 
libel  in  admiralty  has  the  same  effect  upon  the  liens  upon  the  part  re- 
leased that  a  discharge  of  the  entire  res  under  a  like  appraisal  and  stip- 
ulation or  bond  would  have  had  upon  the  liens  upon  the  whole  thing,  which 
is  to  discharge  the  liens  of  those  who  were  parties  to  the  proceeding  when 
the  release  was  made,  but  no  others. 

2.  Same— Inconsistent  Ct.aims. 

An  intervener  in  a  suit  to  enforce  liens  against  a  vessel,  who  claims  own- 
ership of  a  part  of  the  property  libeled,  and  obtains  its  release  on  ap- 
praisal and  bond,  cannot,  by  subsequently  setting  up  a  claim  to  a  lien  in 
his  own  behalf,  become  entitled  to  share  in  the  proceeds  of  the  bond  and 
the  remaining  property. 

8.  Same— Necessity  of  Cross  Ltbel. 

Respondents  in  a  suit  to  enforce  maritime  liens  are  required  to  file  cross 
libels,  to  take  out  process,  and  have  it  served  in  the  usual  way,  if  they  have 
liens  which  they  wish  to  enforce,  and  cannot  obtain  such  relief  by  merely 
pleading  their  claims  in  their  answers. 

Appeals  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

These  are  appeals  from  two  decrees  in  admiralty  rendered  in  pro- 
ceedings against  the  steamer  Belle  P.  Cross.  On  December  14,  1896, 
Gustave  Herman,  Ralph  E.  Herman,  and  Edward  G.  Ashley  filed  a  libel 
In  the  court  below  against  this  steamer,  her  engine,  boilers,  tackle,  ap- 
parel, and  furniture.  This  libel  was  In  the  usual  form,  except  that  it 
contained  an  allegation  that,  after  the  supplies  on  account  of  which   it 
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was  filed  had  been  furnished,  the  owner  of  the  vessel  had  taken  her 
engine,  boilers,  and  machinery  out  of  her  hull,  and  had  placed  them  in 
tlie  steam  tug  G.  A.  Tomlinson.  A  monition  issued  on  the  libel,  and  the 
marshal  arrested  the  hull  of  the  Belle  P.  Gross,  and  also  her  engine, 
boilers,  and  machinery,  which  he  found  in  the  G.  A.  TOmlinson.  On 
March  8,  1897,  the  appellant  the  Hawgood  &  Avery  Transit  Company 
petitioned  the  court  for  an  appraisal  of  the  engine,  boilers,  and  machinery 
in  the  Tomlinson.  An  appraiser  was  appointed,  and  an  appraisal  thereof 
was  made  pursuant  to  a  stipulation  signed  by  the  transit  company,  and 
all  those  who  had  then  filed  libels  against  the  steamer  Belle  P.  Cross  or 
its  engine,  boilers,  and  machinery.  This  stipulation  recited  that  it  was 
made  "for  the  purpose  of  fixing  a  value  thereto,  and  to  enable  said  prop- 
erty to  be  released  under  the  provisions  of  rule  17  of  this  court  and  the 
statute  in  such  case  made  and  provided."  The  appraiser  fixed  the  value 
of  the  engine,  boilers,  and  machinery  at  $2,000.  The  transit  company 
executed  and  filed  a  bond  for  tliis  amount  for  the  benefit  of  ''whom  it 
may  concern,"  conditioned  that  if  that  company  should  abide  by  all  the 
orders  of  the  court,  and  pay  the  amount  awarded  by  the  final  decree,  the  bond 
should  be  void.  Upon  the  filing  of  this  bond,  and  on  March  10,  1897,  the  en- 
gine, boUers,  and  machinery  were  released  and  surrendered  to  the  transit  com- 
pany pursuant  to  an  order  of  the  court  to  that  effect.  But  the  hull  of  the 
steamer  Belle  P.  Cross  remained  in  the  possession  of  the  marshal.  After  this 
release,  and  on  April  3,  1807,  the  Inter-Ocean  Coal  &  Coke  Company  filed  an 
intervening  libel  against  the  Belle  P.  Cross  and  her  boilers,  engine,  and  machin- 
ery, and  caused  the  engine,  boilers,  and  machinery  to  be  again  arrested  in 
the  tug  Tomlinson  under  a  monition  issued  upon  this  libeL  On  Sep- 
tember 4,  1897,  the  Barry  Towing  &  Wrecking  Company,  which  had  suc- 
ceeded to  the  title  of  the  transit  company,  filed  a  claim  for  this  en^rine. 
these  boilers,  and  this  machinery,  and  gave  a  bond  in  the  sum  of  $2,329.06  to 
R.  T.  O'Connor,  the  marshal  of  the  district,  which  recited  the  filing  of  the  inter- 
vening libel  and  the  seizure  of  the  engine,  boilers,  and  machinery  thereunder, 
and  was  conditioned  that  the  wrecking  company  should  abide  by  and  perform 
the  decree  of  the  court  in  relation  to  the  claim  of  the  coal  and  coke  company. 
On  September  11,  1895,  the  wrecldng  company  filed  an  answer  to  the  interveninic 
libel,  in  which  it  set  forth  the  prior  proceedings,  which  we  have  detailed,  alleged 
that  it  had  bought  the  engine,  boilers,  and  machinery  for  value,  and  with- 
out notice,  on  April  1,  1897,  that  it  was  the  owner  thereof,  and  that  the 
release  of  March  10,  1897,  discharged  this  property  from  all  maritime 
liens.  Meanwhile  the  hull  of  the  steamer  Belle  P.  Cross  had  been  con- 
demned and  sold,  and  the  proceeds  of  the  sale,  which  were  only  $310, 
had  been  paid  into  the  registry  of  the  court.  Upon  the  final  hearing  the 
court  below  entered  two  decrees,  one  to  the  effect  that  the  money  in  the 
registry  of  the  court  and  the  proceeds  of  the  bond  of  the  transit  companj 
of  March  4,  1897,  should  be  distributed  among  those  who  had  filed  their 
libels  prior  to  Mai-ch  10,  1897,  and  the  other  to  the  effect  that  N.  J.  Trodo. 
who  had  become  the  assignee  of  the  coal  and  coke  company,  should  bare 
summary  Judgment  for  $1,333.53  and  Interest,  the  amount  of  that  company's 
claim,  against  the  Barry  Towing  &  Wrecking  Company  and  the  sureties 
upon  its  bond  of  September  4,  1897.  From  these  decrees  the  transit 
company  and  the  wrecking  company  have  appealed. 

Harvey  D.  Goulder  (F.  E.  Searle  and  H.  R  Spencer,  on  the  brief), 
for  appellants. 

Isaac  N.  Huntsberger  and  Roger  M.  Lee  (John  H.  Norton  and  Fran- 
cis W.  Sullivan,  on  the  brief),  for  appellees. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit*  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  facts  as  above,  ddlv- 
ered  the  opinion  of  the  court. 

The  questions  presented  in  this  case  turn  upon  the  legal  effect  of 
the  discharge  of  the  engine,  boilers,  and  machinery  upon  the  ap- 
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praisaJ  and  bond  on  March  10, 1897.  If  that  discharge  released  this 
property  from  the  maritime  liens  of  those  who  had  not  then  filed  their 
libels  in  the  court  below,  the  decrees  were  erroneous;  but  if  it  left 
these  liens  unimpaired,  and  discharged  the  property  from  the  liens 
of  those  who  were  then  parties  to  the  proceedings  only,  they  were 
right.  The  theory  of  the  appellants  is  that  the  bond  of  March  4, 
1897,  became  a  substitute  for  the  engine,  boilers,  and  machinery  as 
to  all  who  claimed  maritime  liens  upon  this  property,  whether  they 
had  presented  their  liens  in  the  court  below  or  not  when  the  bond 
was  given  and  the  machinery  was  released.  Upon  this  theory  they 
insist  that  the  court  erred  in  refusing  to  include  the  Inter-Ocean  Coal 
&  Coke  Company,  or  its  assignee,  and  the  Hawgood  &  Avery  Transit 
Company,  among  the  distributees  of  the  proceeds  of  that  bond,  al- 
though neither  of  them  had  filed  any  libel  against  or  pleaded  any  lien 
upon  the  machinery  or  the  vessel  when  this  bond  was  given,  and 
they  contend  that  the  seizure  of  the  machinery  under  the  subsequent 
libel  of  the  coal  and  coke  company  and  the  decree  that  the  wrecking 
company  and  the  sureties  on  its  bond  shall  pay  the  claim  of  that 
company  are  erroneous,  because,  as  they  say,  the  machinery  was 
discharged  of  all  maritime  liens  by  the  substitution  of  the  earlier 
bond  in  its  place  on  March  10,  1897.  When  a  ship  which  has  been 
arrested  under  a  libel  is  released  upon  an  appraisal  and  a  deposit, 
or  a  bond,  or  a  stipulation,  not  given  under  the  limited  liability  act, 
the  deposit  or  bond  or  stipulation  is  substituted  for  the  vessel  as  to 
all  those  who  have  then  filed  their  libels  and  become  parties  to  the 
proceeding,  but  as  to  no  other  parties.  The  proceeds  of  the  deposit, 
bond,  or  stipulation  inure  to  the  benefit  of  those  who  were  parties 
to  the  proceeding  when  the  release  was  made.  But  they  inure  to  the 
benefit  of  no  others.  The  vessel  is  discharged  from  the  liens  of 
these  parties,  and  from  their  liens  only.  Lienholders  who  have  not 
filed  their  libels,  and  have  not  become  parties  to  the  proceeding 
when  the  ship  is  discharged,  may  not  be  permitted  to  share  in  the 
proceeds  of  the  deposit  or  bond  or  stipulation,  and  their  liens  are 
neither  detached  nor  affected  by  the  release.  The  vessel  returns  to 
the  claimant  subject  to  the  maritime  liens  of  all  who  were  not  par- 
ties to  the  proceeding  before  the  discharge  was  made,  and  they  may 
libel  and  arrest  her  to  enforce  their  liens  to  the  same  extent  and  with 
the  same  effect  as  though  she  had  never  been  seized  before.  Rev. 
8t.  §§  940,  941;  Adm.  Rules,  11,  26;  The  Langdon  Cheves,  2  Mason, 
58,  Fed.  Cas.  No.  8,063;  The  Union,  4  Blatchf.  90,  Fed.  Cas.  No. 
14,346;  The  Antelope,  1  Ben.  521,  Fed.  Cas.  No.  481;  The  Haytian 
Republic,  57  Fed.  508,  509;  Id.,  154  U.  S.  118,  14  Sup.  Ct.  992;  The 
Oregon,  158  U.  S.  186, 15  Sup.  Ct.  804.  If  the  transit  company  in  the 
case  at  bar  had  claimed  both  the  hull  and  the  machinery  of  the 
steamer,  and  had  procured  the  appraisal  and  given  the  bond  for  the 
entire  res,  and  the  vessel  and  machinery  had  both  been  discharged 
thereunder,  the  right  of  the  coal  and  coke  company  to  subsequently 
libel  her  and  to  enforce  its  lien  by  seizure  and  sale  of  every  part  of 
the  vessel  and  of  the  machinery  could  not  have  been  successfully 
questioned  under  these  authorities.  The  reason  for  this  rule  is  that 
the  maritime  lien  of  that  company  had  attached  to  every  part  of 
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the  ship  and  to  every  part  of  her  machinery  before  any  libel  was 
filed  against  her,  and  the  acts  of  third  parties  in  seizing  her  and  re- 
leasing her  on  an  appraisal  and  bond  could  not  affect  the  right  and 
lien  of  this  company  in  its  absence,  and  without  its  consent.  On 
this  ground  all  the  authorities  are  that,  if  the  entire  thing  had  been 
libeled  and  discharged  here,  the  lien  of  the  coal  and  coke  company 
would  have  remained  untouched.  How,  then,  could  a  discharge  of  a 
part  of  this  thing  have  a  greater  effect  than  the  release  of  the  whole? 
Every  reason  which  tends  to  support  the  lien  of  the  absent  holder 
when  the  entire  thing  is  discharged  pleads  with  equal  cogency  for  its 
maintenance  when  only  a  part  is  released.  The  lien  attaches  to 
every  part  as  much  as  to  the  whole.  If  one-half,  two-thirds,  or  any 
other  portion  of  the  res  is  destroyed,  the  maritime  lien  still  adheres 
to  the  remnant  that  has  escaped,  and  no  persuasive  reason  occurs  to 
us  why  it  should  not  hold  as  firmly  every  part  which  has  been  re- 
leased from  a  seizure  made  by  strangers  to  pay  their  debts.  Any 
other  rule  would  permit  the  first  libelants  and  the  owner  to  destroy 
the  value  of  the  liens  of  all  others  by  an  appraisal  and  discharge  of 
the  valuable  part  of  the  thing  seized,  leaving,  as  in  this  case,  nothing 
but  a  worthless  remnant  for  their  satisfaction.  Every  consideration 
of  reason  and  of  equity  demands  that  the  same  rule  should  apply  to  a 
discharge  of  a  part  which  governs  the  release  of  the  whole.  Our  con- 
clusion is  that  a  release  to  a  claimant  under  an  appraisal  and  stipula- 
tion or  bond,  not  made  under  the  limited  liability  act,  of  a  part  of 
the  res  seized  under  a  libel  in  admiralty,  has  the  same  effect  upon 
the  liens  upon  the  part  released  that  a  discharge  of  the  entire  res  under 
a  like  appraisal  and  stipulation  or  bond  would  have  had  upon  the  liens 
upon  the  whole  thing.  The  result  of  this  conclusion  is  that  there 
was  no  error  in  the  decrees  of  the  court  below.  The  coal  and  coke 
company  was  not  entitled  to  share  in  the  distribution  of  the  pro- 
ceeds of  the  bond  given  by  the  transit  company  on  March  4,  1897,  as 
the  claimant  of  the  engine,  boilers,  and  machinery,  because  it  had  not 
filed  its  libel  when  they  were  discharged  under  that  bond.  The 
transit  company  had  no  right  to  share  in  the  proceeds  of  that  bond 
as  the  assignee  of  the  maritime  lien  of  the  Phenix  Iron  Works,  be- 
cause it  had  not  filed  any  libel  to  enforce  that  lien,  nor  had  it  pleaded 
the  same,  or  made  any  claim  upon  it  in  any  way,  when  the  engine, 
boilers,  and  machinery  were  discharged  under  that  bond  on  March 
10, 1897.  The  course  of  the  transit  company  was  this:  It  appeared 
on  March  5,  1897,  and  filed  a  claim  for  the  engine,  boilers,  and  ma- 
chinery, in  which  it  alleged  that  it  was  the  owner  thereof.  On 
March  6,  1897,  it  filed  a  petition  for  leave  to  intervene,  in  which  it 
pleaded  that  it  had  an  interest  in  the  vessel  by  reason  of  a  mortgage. 
But  it  was  not  until  May  8, 1897,  that  it  first  presented  to  the  court 
below  the  claim  that  it  had  a  maritime  lien  which  it  had  derived 
from  the  Phenix  Iron  Works.  The  engine,  boilers,  and  machinery 
had  then  been  discharged  under  the  bond  of  March  4,  1897,  and  it 
was  too  late  for  the  transit  company  to  present  a  claim  to  share 
with  the  libelants  who  were  parties  to  the  cause  on  March  10,  1897, 
in  the  proceeds  of  a  bond  which  they  had  secured  for  their  own  bene- 
fit.   Not  only  this,  but  the  transit  company  was  prevented  from  as- 
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flerting  such  a  claim  as  against  those  libelants  by  the  fact  that  it  had 
induced  them  to  accept  its  bond,  and  to  return  to  it  the  engine,  boil- 
ers, and  machinery,  by  its  silence  regarding  the  maritime  lien  it  now 
urges,  and  by  its  positive  averment  in  its  claim  to  the  property  that 
it  was  the  owner  of  it.  Chase  v.  Driver,  92  Fed.  780.^  Moreover,  the 
transit  company  did  not  present  its  claim  to  enforce  this  maritime 
lien  in  a  libel  or  a  cross  libel.  It  merely  pleaded  it  in  its  answer. 
When  the  machinery  was  released  by  the  order  of  March  10,  1897, 
it  undoubtedly  went  back  to  this  company,  subject  to  all  the  mari- 
time liens  that  had  not  been  presented  to  the  court  below  before  the 
property  was  discharged.  That  company  might  have  filed  a  libel 
or  a  cross  libel,  and  it^might  have  caused  this  machinery  to  be  ar- 
rested upon  the  maritime  lien  it  now  presses.  But  it  could  not  have 
acquired  any  right  to  enforce  that  lien,  or  to  share  in  the  distribution 
of  the  proceeds  of  the  engine,  boilers,  and  machinery,  or  in  the  pro- 
ceeds of  a  bond  or  a  stipulation  taken  for  them  by  other  parties^  by 
simply  setting  it  forth  in  its  answer.  Respondents  in  a  libel  suit  are 
required  to  file  a  cross  libel,  to  take  out  process,  and  have  it  served 
in  the  usual  way,  if  they  have  maritime  liens  which  they  desire  to 
enforce.  Ward  v.  Chamberlain,  21  How.  572,  574.  The  coal  and 
coke  company  pursued  the  proper  and  legal  course  to  enforce  its  lien. 
After  the  machinery  had  been  released  from  the  liens  of  all  the  libel- 
ants who  had  appeared  in  court  before  March  10,  1897,  it  caused  the 
engine,  boilers,  and  machinery  to  be  arrested  upon  a  monition  issued 
upon  a  libel  against  the  ship  and  its  machinery,  which  it  filed  sub- 
sequent to  that  date.  Hie  decree  of  th^  court  below  that  its  lien 
existed,  and  that  the  wrecking  comply  and  its  sureties  were  liable 
upon  the  bond  which  they  gave  to  abide  by  and  perform  the  decree 
upon  this  libel,  was  in  accordance  with  the  rules  and  principles  of 
law  to  which  we  have  referred,  and  both  the  decrees  below  must  be 
affirmed.    It  is  so  ordered. 


(94  Fed.  1017.) 

THE  FRED  M.  LAWRENCE  et  al. 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit.    May  25,  1890.) 

No.  153. 

Admiralty— Suit  in  Rem— Procedure  on  Insolvency   of   Surety  on   Re- 
lease Bond. 

In  a  suit  in  rem  for  collision,  where  the  vessel  attached  had  been  re- 
leased on  stipulation,  on  the  insolvency  of  claimant's  sureties  an  order  was 
made  pursuant  to  a  rule  of  court  requiring  the  claimant  to  furnish  addi- 
tional security,  and,  on  a  failure  to  comply  with  such  order,  the  claimant's 
answer  was  stricken  out,  and  a  decree  entered  pro  confesso  for  an  amount 
of  damages  ascertained  on  a  reference  by  a  commissioner.  Held^  that  the 
striking  out  of  the  answer  and  entry  of  the  decree  could  not  be  deemed  a 
punishment  of  the  claimant  for  failure  to  obey  the  court's  order,  but  was 
a  proper  procedure  to  bring  to  an  end  a  proceeding  in  rem  in  which,  through 
the  fault  of  the  claimant,  the  libelant  had  neither  the  res  nor  security. 

1  84  O.  C.  A.  668. 
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Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

On  September  30,  1898,  a  libel  in  rem  was  filed  in  the  district  court  for  the 
Eastern  district  of  New  York  against  the  canal  boat  Fred  M.  La\%Tence  by  the 
Union  Marine  Insurance  Company  to  recover  damages  for  a  collision,  and  the 
vessel  was  attached,  whereupon  Elizabeth  E.  Hickok  filed  her  claim  as  owner, 
and  the  value  of  the  vessel  was  fixed  by  consent  at  $3,400.  The  said  Hickok. 
Alfred  Hamilton,  and  Edward  M.  Glarkson  entered  into  a  stipulation  that.  In 
case  of  default  or  contumacy  on  the  part  of  the  claimant  or  her  sureties,  exe- 
cution for  the  agreed  value,  with  interest  thereon,  might  issue  against  their 
goods,  chattels,  and  lands,  and  the  vessel  was  released.  The  condition  of  the 
stipulation  was,  hi  substance,  that,  if  the  stipulators  should  at  any  time  upon  the 
Interlocutory  or  final  order  or  decree  of  tlie  district  court  or  appellate  court 
and  upon  notice  to  the  proctors  for  the  claimant,  pay  the  money  awarded  by 
the  final  decree,  the  stipulation  should  be  void.  Thi  claimant  filed  her  answer 
on  December  16,  1893.  Nothing  more  was  done  in  the  case  until  April  16, 
1898,  when  a  motion  was  made,  which  was  granted  on  June  8,  1898.  that,  by 
reason  of  the  insolvency  of  the  sureties,  the  claimant  or  her  sureties  should 
furnish  better  and  sufficient  security  at  a  specified  time,  and,  if  not  furnished, 
the  answer  should  be  deemed  stricken  out.  This  order  was  made  by  authority  of 
rule  23  of  the  district  court,  which  was  made  pursuant  to  section  913  of  the  Re- 
vised Statutes.  Kule  23  is  as  follows:  "In  all  cases  of  stipulations  in  civil  and 
admiralty  causes,  any  party  having  an  interest  in  the  subject-matter  may  at 
any  time,  on  two  days'  notice,  move  the  court  on  special  cause  shown  for  greater 
or  better  security;  and  any  order  made  thereon  may  be  enforced  by  attach- 
ment or  otherwise."  The  order  was  not  complied  with,  and  on  June  25th  It 
was  ordered  that  the  answer  should  be  deemed  stricken  out,  and  that  the  libel 
should  be  taken  pro  confesso  against  the  claimant  and  her  sureties,  and  shonki 
be  referred  to  a  commissioner  to  report  the  damages.  Counsel  for  the  claim- 
ant attended  upon  the  reference  and  upon  the  commissioner's  report,  which 
found  the  damage  to  have  been  $3,200.39,  and  the  interest  thereon  to  be  $970.65. 
A  decree  was  entered  that  the  libelant  recover  from  the  Fred  M.  Lawrence, 
the  claimant,  and  the  stipulators  the  amount  thus  found  and  costs,  and  that 
unless  the  decree  was  satisfied  within  a  specified  time,  the  stipulators  for  costs 
and  value  on  the  paft  of  the  owner  show  cause  within  a  specified  time  why 
execution  should  not  issue  against  them.  From  this  decree  the  claimant  and 
the  sureties  have  appealed,  upon  the  ground  that  the  district  court  was  without 
authority  to  order  that  the  answer  should  be  stricken  out,  or  that  the  Mbel 
should  be  taken  pro  confesso. 

Philip  Carpenter,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  It  is  true  that  a  court  cannot  deprive  a  defend- 
ant of  the  opportunity  to  appear,  or,  after  a  seasonable  appearance, 
to  defend,  either  as  a  punishment,  or  because  he  may  be  deemed 
to  have  forfeited  such  rights  by  any  misconduct.  In  such  case, 
"a  sentence  of  a  court  pronounced  against  a  party  without  giving 
him  an  opportunity  to  be  heard  is  not  a  judicial  determination  of 
his  rights."  Windsor  v.  McVeigh,  93  U.  S.  274;  McVeigh  v.  U.  S. 
11  W^all.  259.  The  power  of  a  court,  which  can  punish  for  con- 
tempt, to  strike  the  answer  of  a  defendant  from  the  files  and  ren- 
der judgment  against  him,  because  he  has  been  guilty  of  an  ag- 
gravated contempt  of  court,  was  exhaustively  examined  and  was 
denied  in  Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup.  Ct.  841. 

In  this  case  the  order  that  the  libel  be  taken  pro  confesso  was 
not  a  punishment,  but  was  an  order  made  upon  the  default  of  the 
claimant  and  her  sureties,  and  the  decree  was  upon  an  ascertain- 
ment of  damages  after  the  default*    This  is  manifest  from  the 
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nature  of  the  proceeding  and  of  the  stipulation.  In  a  suit  in 
admiralty  in  rem,  the  vessel,  which  is  the  offending  thing,  is  the 
defendant.  "The  distinguishing  and  characteristic  feature  of  such 
suit  is  that  the  yessel  or  thing  proceeded  against  is  itself  seized 
and  impleaded  as  the  defendant,  and  is  judged  and  sentenced  ac- 
cordingly." The  Moses  Taylor,  4  Wall.  411.  Throughout  the  entire 
proceedings  she  is  acting  either  in  conformity  with  the  rules  of 
court  or  is  in  default.  When  the  vessel,  which  is  in  the  custody 
of  the  marshal,  is  permitted  to  be  restored  to  the  claimant  upon 
his  entering  into  a  stipulation  in  a  sum  equal  to  the  appraised 
value  of  the  property,  the  stipulation  "becomes  a  substitute  for  the 
thing  itself,  and,  if  judgment  passes  for  the  libelant,  it  is  entered 
on  the  bond  or  stipulation,  and  execution  issues  accordingly,"  and 
the  stipulators  are  liable  for  the  consequences  of  a  default.  Lane 
V.  Townsend,  Ware,  289,  Fed.  Cas.  No.  8,054;  The  Nied  El  win,  1 
Dod.  53.  The  discharge  of  the  vessel  is  so  absolute  that  it  was 
held  by  Justice  Kelson  that  the  court  cannot  order  a  rearrest 
when  she  has  been  fairly  discharged  on  the  customary  stipulation 
(The  Union,  4  Blatchf.  90,  Fed.  Cas.  No.  14,346;  The  White  Squall, 
4  Blatchf.  103,  Fed.  Cas.  No.  17,570);  but  the  English  authorities 
are  not  uniform  on  this  subject  (The  Hero,  Brown  &  L.  447;  The 
Freedom,  L.  R.  3  P.  C.  594).  Therefore,  when  the  vessel  has  been 
discharged,  and  the  stipulation  becomes  worthless,  the  libelant 
is  remediless,  unless  new  security  can  be  given,  and  the  power  of 
the  district  court  to  make  a  rule  for  the  relief  of  libelants  who  are 
in  this  situation  cannot  be  properly  questioned.  The  Virgo,  13 
Blatchf.  255,  Fed.  Cas.  No.  16,976;  The  City  of  Hartford,  11  Fed. 
89.  In  pursuance  of  the  rule,  an  order  was  made  in  this  case,  with 
the  result  that  the  inability  of  the  claimant  and  sureties  to  furnish 
better  security  was  admitted  and  she  was  in  default.  The  order 
for*  the  ascertainment  of  damages  was  not  a  punishment,'  but  was 
to  enable  the  libelant  to  bring  to  an  end  a  proceeding  in  rem  in 
which,  through  the  default  of  the  claimant,  it  had  neither  res  nor 
substitute.  The  undertaking  of  the  stipulators  was  to  answer  for 
the  default  of  the  claimant,  and  they  are  liable  accordingly.  Todd 
v.  The  Tuichen,  2  Fed.  600.  The  decree  of  the  district  court  is  af- 
firmed, with  costs. 


(95  Fed.  23.) 

G.  V.  B.   MIN.   CO.   V.  FIRST  NAT.   BANK  OF  HAILET. 

(Circuit  Court  of  Appeals,  NIntli  Circuit.     May  2,  1899.) 

No.  507.    • 

CoRPORATroNs—CoNTKACTS— Manner  of  Doing  Business. 

Wliere  the  business  of  a  corporation  has  habitually  been  transacted  in  an 
irregular  manner,  without  observing  the  formalities  legally  required  to 
bind  it,  with  the  knowledge  and  acquiescence  of  its  stockholders,  and  It 
has  in  such  manner  made  contracts  and  incurred  obligations,  the  strict 
rules  of  law,  however  well  settled,  limiting  the  mode  of  exercising  the 
powers  of  corporations  by  their  officers,  are  not  applicable  to  such  con- 
tracts, as  against  third  parties  who  have  dealt  with  the  corporation  in 
good  faith,  and  with  knowledge  of  its  manner  of  doing  business. 
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a.   SaMV— POWBRS  OF  OrriCKlIB— EtBTOPnCL. 

Where  the  president  of  a  corporation  is  permitted  to  exerdie  foil  power 
and  authority  in  the  conduct  and  management  of  Its  business,  and  deals 
with  the  property  and  affairs  of  the  corporation  in  such  a  manner  aiid 
for  such  a  leuftth  of  time  as  to  justify  others  with  whom  he  transacts 
business  hi  believing  that  he  had  authority  to  do  the  acts  In  the  manner 
he  does,  such  third  persons  have  a  right  to  deal  with  him  on  the  assump- 
tion that  he  has  such  authority,  and  the  corporation,  having  knowledge 
ot  such  acts,  and  of  the  manner  in  which  the  corporate  bosiness  is 
transacted,  cannot  thereafter,  to  the  injury  and  prejudice  of  such  parties, 
deny  his  authority  or  disaffirm  his  acts. 

d.  Same— Hetemtion  of  Benefits. 

A  corporation  which  receives  the  benefit  of  money  borrowed  by  its  presi- 
dent, for  which  he  executed  the  notes  of  the  corporation,  secured  by  a 
mortgage  od  its  property',  and  which,  with  full  knowledge  of  the  facts, 
procures  successive  renewals  of  such  notes  through  a  number  of  years, 
cannot  thereafter,  for  the  first  time,  deny  their  validity. 

4  Same— MoRTOAGBS— Consent  of  Stockholders  under  New  York  Statcte. 
2  Laws  N.  Y.  1892,  c.  (588,  requiring  the  written  assent  of  two-thirds  of 
the  stockholders  as  a  condition  precedent  to  the  execution  of  a  mortgage 
by  a  corporation,  as  construed  by  the  courts  of  the  state,  was  intended  for 
the  protection  of  the  stockholders  against  the  improvident  or  collusive  acts 
of  the  ofllcers  In  incmnbering  the  property  of  the  corporation;  hence  the 
form  of  assent  by  the  stocldiolders  is  immaterial,  if  the  intention  Is  dear. 
and  a  mortgage  executed  in  behalf  of  a  corporation  by  its  president,  with 
the  written  indorsement  thereon  of  the  assent  of  another  stockholder,  who, 
together  with  the  president,  at  the  time  owned  more  than  two-thiids  of 
the  stod^  is  valid  under  such  statute. 

5.  Same— bEAL— Adoption  of  Scroll. 

Where  a  mortgage  executed  in  the  name  of  a  corporation  recites  that  the 
seal  of  the  corporation  is  affixed,  and  following  the  signature  of  the  presi- 
dent is  the  symbol  **[L.  S.],"  such  symbol  wiir  be  regarded  as  having  been 
adopted  and  used  for  the  occasion  as  the  seal  of  the  corporation,  and  the 
mortgage  will  not  be  held  Invalid,  if  In  all  other  req;)ects  properly  executed. 

d  Same— Ultra  Vires. 

The  doctrine  of  ultra  vires  has  no  application  to  notes  and  a  mortgage 
execute  by  the  president  in  the  name  of  a  corporation  which  has  power 
to  execute  such  instruments,  and  the  corporation  may  be  estopped,  by  i» 
subsequent  conduct  in  ratification  of  the  action  of  the  president,  to  allege 
his  want  of  authority  or  any  informality  in  their  execution  to  defeat  its 
liability  thereon. 

Appeal  from  the  Cipcuit  Court  of  the  United  States  for  the  District 
of  Idaho. 

This  suit  was  iustituted  by  the  First  National  Bank  of  Hailey,  in  the  state 
district  court  of  Idaho,  against  the  G.  V.  B.  Mining  Company,  a  corporation, 
to  foreclose  a  mortgage  executed  June  12,  1895,  upon  the  Red  Elephant  group 
of  mines,  situate  in  Blaine  county,  Idaho,  for  the  sum  of  $6,500,  evidenced  by 
two  promissory  notes,  with  interest,  costs,  and  attorney's  fees.  The  cause  was 
subsequently  i-emoved  to  the  United  States  circuit  court  for  the  district  of 
Idaho,  and  was  there  tried,  and  a  decree  entered  in  favor  of  the  complainant 
as  prayed  for  in  its  bill  of  complaint.     89  Fed.  439. 

The  complaint,  among  other  things,  alleges:  *That  Id  said  mortgage,  as 
written,  there  Is  a  clerical  error  in  one  of  the  *calls,*  In  the  description  of  the 
part  of  the  *0.  K.'  lode  described,  in  failing  to  give  the  minute  call  of  the  Uist 
course  in  said  description,  which  in  the  description  herein  given  Is  corrected  to 
conform  to  the  fact;  that  said  mortgage  should  be  reframed  to  conform  to  the 
intention  of  the  parties  thereto,  as  above  alleged,  and  the  said  Senator  and 
Sumol  lode  claims  be,  by  order  and  decree  of  this  court,  included  in  the  property 
described  in,  and  mortgaged  by,  the  said  mortgage,  and  Included  and  embraced 
in  the  decree  of  foreclosure  and  sale  in  this  action." 

The  answer  of  the  G.  V.  B.  Mining  Company  denied  the  existence  of  any 
indebtedness  whatever.    It  denied  the  execution  of  the  notes  and  mortgage 
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sued  upon,  or  either  of  them;  and  further  denied  that  it  made  any  mistake 
in  describing  any  property  mortgaged  to  plaintiff,  or  omitted  to  include  any 
property  it  intended  to  mortgage,  or  erred  In  any  description  or  call  in  any  mort- 
gage, to  plaintiff,  or  at  all. 

The  general  facts,  as  developed  at  the  trial,  were  substantially  to  the  effect 
that,  prior  to  1801,  G.  V.  Bryan  and  G.  W.  Venable  were,  or  claimed  to  be, 
the  owners  of  the  Red  Elephant  group  of  mines,  although  the  interest  of 
Venable  therein  was  held  in  the  name  of  Creorge  B.  Howard.  They  kept  an 
account  with  appellee  in  the  name  of  "G.  V.  Bryan,  Superintendent."  On 
February  9,  1891,  the  G.  V.  B.  Mining  Ck)mpany  was  incorporated,  under  the 
laws  of  the  state  of  New  York,  with  a  capital  stock  of  $500,000,  divided  into 
5,000  shares.  Bryan  and  Howard  conveyed  the  Red  Elephant  group  of  mines 
to  the  corporation,  and  received  in  exchange  all  of  its  capital  stock.  Bryan 
received  three-fourths,  and  Howard,  representing  Venable,  one-fourth.  How- 
ard afterwaixis  transferred  the  one-fourth  to  Venable,  and  Venable  transferred 
350  shares  to  one  Hey  man,  and  pledged  1,850  shares  to  Henry  Aplington  and 
R.  J.  Dean,  as  trustees  for  Mrs.  H.  K.  Thurber.  Bryan  gave  one  share  of  his 
stock  to  one  Donnelly,  and  an<fther  to  Howard,  so  as  to  qualify  them  to  act 
as  directors  of  the  corporation.  On  February  18,  1891,  the  stockholders  met, 
and  elected  Bryan  president,  Howard  secretary,  and  H.  K.  Thurber  treasurer, 
and  adopted  by-laws,  sections  7  and  8  of  which  read  as  follows: 

"Sec.  7.  The  president  shall  preside  at  all  meetings  of  the  board  of  trustees, 
when  present.  In  the  absence  of  the  president,  the  trustees  may  appoint  a 
president  pro  tern,  from  their  number.  The  president  shall  sign  all  certificates 
of  stock  and  bonds,  and  may  sign  other  obligations  of  the  company.  In  the 
absence  of  the  president,  or  in  case  of  his  inability  to  act,  the  trustees  may  ap- 
point from  their  number  a  person  to  perform  the  dulies  of  the  president.  The 
president  shall  perform  all  duties  required  by  law,  or  that  are  usually,  performed 
by  the  president  of  a  corporation. 

"Sec.  8.  It  shall  be  the  privilege  of  the  president  or  treasurer  to  have  the  care 
and  custody  of  the  funds  of  the  company,  and  to  deposit  the  same  in  such  bank 
or  banks  as  the  trustees  may  elect.  The  treasurer  may  sign  all  notes,  checks, 
drafts,  and  orders  for  the  payment  of  money  made  by  the  company.  He  or  the 
president  shall  render  a  statement  of  his  cash  account  at  each  meeting  of  the 
trustees,  if  required,  and  shall,  at  all  reasonable  times,  exhibit  his  books  and 
accounts  to  any  trustee  of  the  company  upon  application  at  his  office.  He  shall 
countersign  and  affix  the  seal  of  the  company  to  all  certificates  of  stock  signed 
by  the  president." 

The  articles  of  incorporation  provided,  among  other  things,  that  the  objects 
for  which  said  corporation  was  formed  were  to  carry  on  the  business  of  mining 
for  gold,  silver,  etc.,  a  part  of  its  business  to  be  carried  on  in  Alturas  (now 
Blaine)  county,  Idaho,  and  elsewhere  in  said  state.  On  the  21st  day  of  May, 
1891,  the  directors  held  another  meeting,  and  amended  the  by-laws  so  as  to 
relieve  Mr.  Thurber  from  his  duties  as  treasurer,  and  no  other  meeting  was  ever 
held  by  them,  or  anybody  else,  for  the  corporation,  until  September  16,  1895. 
After  this  incorporation,  the  business  between  the  bank  and  the  corporation 
was  conducted  in  the  same  manner  as  before.  Cheeks  were  drawn,  and  pay- 
ments made  thereon  credited,  nearly  every  day,  unJl  after  June  12,  18915. 
There  was  never  any  controversy  or  suggestion  as  to  the  legality  of  these  acts. 
None  of  the  transactions  was  ever  questioned  by  any  party.  Bryan  borrowed 
money  from  time  to  time;  overdrew  his  account;  gave  his  notes,  either  as 
superintendent  or  president,— sometimes  both.  In  other  words,  Bryan  and 
Venable  transacted  the  business  of  the  corporation  as  if  they  were  the  sole 
owners  thereof. 

There  is  a  sharp  controversy  arising  out  of  a  conflict  or  dispute  in  the  testi- 
mony as  to  the  number  of  shares  of  stock  owned  by  Bryan  and  Venable,  on 
June  12,  1895,  at  the  time  the  mortgage  was  executed.  Bryan,  in  answering 
an  interrogatory  upon  this  point  in  his  deposition,  said:  "The  only  stock,  to 
my  knowledge,  standing  upon  the  books  of  the  company,  in  any  other  name 
than  that  of  myself  and  Mr.  Venable,  was  350  shares  owned  by  the  Heymans, 
and  2  shares  which  I  gave  to  two  gentlemen  in  New  York  to  make  them  di- 
rectors of  the  company,  ♦  ♦  ♦  i  don*t  think  there  was  any  transfer  on  the 
books.  If  there  was  any  transfer  on  the  books,  I  didn't  know  of  it.  I  don*t 
think  there  could  have  been,  without  my  knowledge."    When  H.  K.  Thurber 
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was  on  the  witness  stand,  he  was  requested  by  api>eUant  to  refer  to  the  stock 
book  of  the  G.  V.  B.  Mining  Company,  and  from  the  book  ascertain  how  the 
stock  stood  on  June  12,  1895.  Objection  was  made  that  the  book  was  not  com- 
petent. The  court  said  that  the  book  would  show  what  stock  was  Inoed  at 
certain  dates,  and  that  this  might  be  shown,  but  that  the  evidence  was  not 
conclusive  that  the  ownership  of  that  stock  continued  for  any  length  of  time, 
and  further  said  that  no  one  could  tell  from  that  book  where  the  stock  was 
and  who  owned  the  shares  at  any  given  date.  Appellant's  counsel  then  asked 
the  witness  If  he  knew,  of  his  own  knowledge,  "how  the  stock  was  owned  oo 
June  12, 1895."  He  answered,  "I  do,  or  very  nearly."  In  reply  to  the  question, 
**State,  as  near  as  you  can,"  he  said  that  Olive  M.  Bryan  owned  1,000  shares; 
R,  J.  Dean  and  Henry  AplUigton,  1,850  shares;  George  V.  Bryan,  498  shares; 
George  W.  Venable,  300  shares;  Heyman,  350  shares;  Dean,  1,000  shares;  and 
the  two  odd  shares  make  up  the  5,000.  This  testimony  was,  of  course,  sub- 
ject to  the  ruling  of  the  court  as  to  its  effect  George  W.  Venable  testified 
that,  at  the  date  the  mortgage  was  executed,  "Col.  G.  V.  Bryan  owned  one-half: 
I  owned  a  quarter;  and  my  partner,  Moses  J.  Heyman,  owned  a  quarter." 
He  further  said  that  1,850  shares  of  his  stock  were  in  the  names  of  Henry 
Aplington  and  R.  J.  Dean,  as  trustees.    *Tbey  held  It  as  ccrflateral  seciuity.** 

The  weight  of  the  direct  testimony,  notwithstanding  some  apparent  dis- 
crepancies in  the  testimony  of  Mr.  Venable,  and  all  the  surroimding  circum- 
stances of  the  transaction,  establish  the  fact  that  Bryan  and  Venable,  at  the 
time  the  mortgage  was  executed,  were  unquestionably  the  owners  of  more 
than  two-thirds  of  the  capital  stock.  The  agreement  executed  July  11,  1885, 
between  Bryan  and  Venable,  of  the  first  part,  aAd  H.  K.  Thurber,  of  the  sec- 
ond part,  recites:  "And  whereas,  the  said  parties  of  the  first  part  are  the 
principal  stockholders  in  the  G.  V.  B.  Mining  Company."  There  is  no  pretense 
that  any  change  in  the  ownership  of  the  stock  took  place  after  the  mortgage 
was  executed  and  the  time  of  the  signing  of  this  agreement.  The  testimony 
shows  that  Bryan  was  a  director  of  the  bank  from  January,  1893,  to  January. 
1896.  He  was  present  at  the  meeting  when  the  question  came  up  of  taking  a 
mortgage  to  secure  the  notes  from  the  G.  V.  B.  Mining  Company.  "He  made 
his  application  for  the  loan,  and  then  withdrew,  and  went  away,  and  left  the 
other  members  there  to  discuss  the  matter,  and  he  took  no  part  in  the  proceed- 
ings with  reference  to  it  at  all."  There  is  no  testimony  in  the  record  tending 
to  show  any  conspiracy  or  collusion  between  the  bank  and  Bryan  in  any  of  the 
transactions  between  the  bank  and  the  mining  company. 

There  is  a  mass  of  testimony  in  the  record  as  to  whether  or  not  Bryan  and 
Venable,  in  1894,  used  any  money  upon  mhiing  claims  not  owned  by  the  cor- 
poration. Without  entering  into  any  of  the  details  of  this  testimony,  it  may  be 
said  that  the  testimony  shows  that  some  of  the  money  obtained  upon  some 
of  the  notes  given  by  Bryan  as  president  was  used  by  Bryan  and  Venable  upon 
mines  which  they  owned  individually  at  Silver  City.  Idaho,  and  that  appellee 
had  some  knowledge  of  that  fact.  The  testimony  fails  to  show  that  there  wis 
any  fraud,  conspiracy,  or  design  on  the  part  of  the  bank  to  defraud  the  cor- 
poration. On  the  other  hand,  the  testimony  shows  that  there  was  no  bad  fkltb 
on  the  part  of  the  bank,  and  that  the  amount  for  which  the  mortgage  was  given 
was  actually  due  from  the  corporation.  R.  F.  Bullard,  president  of  the  appellee, 
upon  this  point  testified  as  follows:  "We  had  Information  from  CoL  Bryan, 
and  it  was  a  common  rumor  around  and  commonly  reported,  that  Bryan  and 
Venable  were  engaged  In  mining  down  at  Silver  City;  that  there  was  a  claim 
that  they  were  operating  on,— the  Tlpt(^  and  another  claim.  I  never  asked 
who  owned  the  property.  We  never  had  any  information— never  made  any 
inquiry— about  that.  We  did  not  consider  that  it  was  any  of  our  business.  We 
thought  they  had  a  right  to  mine  wherever  they  pleased;  but  we  understood 
that  they  were  spending  quite  a  good  deal  of  money  down  there  at  Silver  City, 
although  how  much  I  could  not  say.  We  also  understood  that  they  were 
getting  money  from  other  sources,— Salt  Lake  and  other  places,— and  Invest- 
ing it  down  there:  but  as  to  whether  or  not  it  belonged  to  the  company,  or 
was  Invested  individually,  we  never  were  Informed,  and  we  did  not  consider  that 
it  was  necessary  to  make  any  inquiries  on  that  subject  •  •  ♦  I  never  had  the 
slightest  idea  of  their  using  any  money  belonging  to  the  company  wrongfully. 
As  we  understood  that  they  were  the  principal  owners  of  ttie  stock  In  the  com- 
pany, and  they  claimed  that  they  were  making  a  great  deal  of  money  at  the 
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time,  •  •  ♦  we  thought  tliat  whatever  they  were  spending  they  had  a 
right  to  spend,  and  that  it  belonged  to  them,  out  of  the  dividends  or  profits  of 
the  company,  and  they  were  managing  that  business  for  themselves,  and  we  had 
nothing  to  do  with  it,— had  no  control  over  it  at  all.  We  thought  that  what- 
ever they  were  dohig  they  had  a  right  to  do." 

The  management  having  involved  the  property  in  debt,  H.  K.  Thurber,  on 
July  11,  1895,  entered  into  a  contract  with  Bryan  and  Venable,  by  which  they 
agreed  to  procure  an  extension  of  time  of  payment  from  appellant*s  credltoi-s, 
and  that  all  its  property  should  **be  placed  under  the  management,  direction, 
and  control  of  said  H.  K.  Thurber,  as  general  manager."  An  agreement  was 
then  procured  from  the  creditors,  including  the  appellee,  by  which  they  agreed 
to  extend  the  time  of  payment  of  their  claims,  and  to  forego  legal  proceedings 
against  the  company,  and  that  said  **Thurber  was  to  have  full  and  exclusive 
charge  and  control  of  the  property,"  and  to  make  certain  payments  to  the 
creditors  from  the  proceeds  of  his  operations.  This  contract  was  twice  re- 
newed, and  was  continued  until  April,  1897,  during  which  time  Thurber  paid 
the  creditors  about  31  per  cent,  of  their  claims,  and  as  late  as  January  18,  18D7, 
by  his  letter  to  the  appellee,  proposed  to  continue  such  payments.  An  alleged 
meeting  of  the  stockholders  of  the  corporation  was  held  at  New  York  City  on 
September  16,  1895,  %t  2  p.  m.,  at  which  1,8,")0  shares  of  stock  were  voted  for 
directors,  but  whose  stock,  or  by  whom  voted,  does  not  appear.  This,  however, 
is  the  same  number  of  shares  which  was  previously  placed  in  the  hands  of 
ApUngton  and  Dean  by  Venable  as  collateral  security  for  a  debt  of  ^70,000, 
which  he  owed  Thurber.  It  does  not  appear,  with  any  degree  of  certainty, 
who  was  present  at  this  meeting;  but  Apllngton  acted  as  chairman,  and  one 
Oeorge  E.  Field  as  secretary,  and  they  and  Nancy  Thurber  were  elected  di- 
rectors. Immediately  upon  the  adjournment  of  this  meeting,  and  at  the  same 
place,  a  so-called  "directors'  meeting"  was  held,  at  which  were  present  only 
said  Field  and  Apllngton,  who  elected  themselves  chairman  and  secretary  of 
the  meeting,  and  the  following  officers  of  the  corporation  were  then  elected, 
viz.:  Nancy  Thurber  president,  H.  K.  Thurber  treasurer,  general  manager, 
and  superintendent,  and  Apllngton  secretary,  of  the  company.  At  this  meetlug 
it  was  ordered  that  H.  K.  Thurber,  "as  such  general  manager  and  superin- 
tendent," shall  have  charge  of  the  property  of  said  company,  and  manage  and 
control  the  business  and  mines  and  property  of  said  company,  subject  to  the 
president  (who  was  his  wife)  and  the  board  of  directors,  composed  of  his  wife, 
his  nephew  Apllngton,  and  Field,  neither  of  whom  is  shown  to  have  been  a 
stockholder.  The  next  meeting  was  on  February  3,  1897,  when  Field  and 
Apllngton  alone  met  as  a  board  of  directors,  and  authorized  "a  proposed  lease" 
of  all  the  company's  mines  and  property  to  Apllngton,  which,  it  otherwise 
appeared,  had  already  been  made  by  Nancy  Thurber  as  president,  and  H.  K. 
Thurber  as  treasurer,  of  the  company,  on  January  1,  1897;  and  at  the  same 
meeting  they  ratified  a  prior  sale  by  the  president,  Nancy  Thurber,  to  Apllngton, 
of  all  personal  property  of  the  company.  February  10,  1897,  a  directors'  meet- 
ing was  held  by  Field  and  Apllngton,  at  which  Thurber  was  appointed  resident 
agent  upon  whom  legal  process  could  be  served.  The  same  two  parties  next 
met  as  a  board  of  directors  on  April  7,  1897,  and  ratified  the  assignment  made 
on  January  1,  1897,  by  Mrs.  Thurber  as  president,  and  H.  K.  Thurber  as  treas- 
urer, of  the  company,  to  Apllngton,  of  all  royalties  arising  from  certain  leases 
on  the  company's  mines.  On  October  6,  1897,  a  stockholders'  meeting  was  held, 
at  which  were  chosen  John  C.  Bouton,  holding  one  share,  chairman,  and  Field, 
secretary;  whereupon  resolutions  were  adopted  condemning  as  unauthorized 
the  notes  and  mortgage  in  suit,  and  empowering  the  president  to  resist  this 
action,  also,  to  "ratify,  confirm,  and  approve"  the  lease,  the  sale,  and  the  as- 
signment of  royalties  to  Apllngton,  above  referred  to,  and  then  the  meeting 
elected  Bouton,  Field,  and  Susan  Venable  directors.  Upon  the  adjournment  of 
this  meeting,  a  directors'  meeting  was  held,  at  the  same  place,  at  which  were 
present  Bouton,  Field,  and  Susan  Venable.  when  new  officer?  were  elected. 

In  this  connection,  it  should  be  stated  that,  while  the  contract  with  the  credit- 
ors to  forbear  legal  proceedings  above  referred  to  remained  in  force,  Apllngton, 
on  January  12,  1897,  commenced  his  action  In  the  state  court  against  the  cor- 
poration, service  being  made  upon  Thurber  as  agent,  upon  several  notes  given 
by  him  as  treasurer  at  different  dates,  commencing  July  12.  1895.  and  on  Janu- 
ary 28>  1897,  recovered  Judgment  by  default  for  about  |13,000.    This  Judgment, 
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however,  was  afterwards  set  aside  on  an  appeal  taken  by  appellant  herein, 
Applington  v.  Mining  Co.  (Idaho)  55  Pac.  241.  In  this  snit  four  separate  ap- 
peals have  been  taken,— one  by  appellant  herein,  one  by  appellee  a^inst 
Arthor  Brown  as  intervener,  one  by  Brown  as  an  intervener,  and  another  by 
Henry  Aplington  as  an  intervener.  The  appeals  by  the  interveners  and  by  ap- 
pellee will  be  considered  in  a  separate  opinion.    35  C.  C.  A.  510,  95  Fed.  3o. 

A.  F.  Montandon,  for  appellant. 
Lyttleton  Price,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

We  have  stated  the  facts  in  this  case  at  great  length,  in  order  that 
the  general  expressions  in  this  opinion  may  be  interpreted  and  under- 
stood in  the  light  of  all  the  circumstances  discloa^  by  the  record. 
The  peculiar  and  irregular  manner  in  which  the  business  of  the  cor- 
poration, appellant  herein,  was  transacted,  necessarily  leads  to  many 
complications,  and  presents  several  legal  questions  of  an  important 
character,  as  to  how  far  such  transactions  can  be  upheld  by  the  courts. 
Conceding,  as  we  shall,  for  the  purposes  of  this  opinion,  that  the 
stockholders  of  the  corporation  might  have  objected  to  being  bonnd 
by  the  acts  of  Bryan  and  Venable,  if  they  had  made  timely  objections 
thereto,  the  answer  is  that  they  did  not  make  any  such  objections^ 
and  are  not  asking  for  any  relief  herein,  except  under  the  name  of  the 
corporation. 

Can  appellant  take  any  ad\antage  of  its  own  wrong  or  of  any  of 
the  irregular  acts  of  its  oflScers?  Can  it,  after  allowing  Bryan  and 
Venable  to  pursue  the  course  they  did,  holding  them  out  to  the  world 
as  qualified  to  transact  the  business  in  the  manner  stated,  be  al- 
lowed to  deny  their  authority?  Should  a  court  of  equity  visit  their 
faults  of  omission  or  commission  upon  innocent  parties  who  acted 
in  good  faith,  honestly  believing  that  Bryan  and  Venable  had  author- 
ity from  the  corporation?  Do  the  facts  show,  as  appellant  claims, 
that  the  appellee  had  full  knowledge  of  the  true  state  of  facts,  and 
acted  with  its  eyes  wide  open,  knowing  that  the  acts  of  Bryan  and 
Venable  were  without  authority  of  law?  It  may  be  admitted  that  the 
bank  seems  to  have  transacted  business  with  Bryan  and  Venable  in 
a  careless  manner,  without  much  regard  to  strict  banking  principles; 
but  it  is  not  shown  that,  as  against  the  G.  V.  B.  Mining  Company,  or 
any  of  its  stockholders,  it  has  been  guilty  of  any  wrongdoing  which^ 
under  the  law,  in  the  light  of  all  the  facts,  will  prevent  it  from 
maintaining  this  suit. 

Before  proceeding  to  a  discussion  of  the  interesting  legal  ques- 
tions involved  herein,  we  deem  it  proper  to  make  some  general  ob- 
servations as  to  the  nature  and  character  of  the  corporation  that  was 
formed  by  Bryan  and  Venable,  conducted  and  managed  by  them  un- 
til July  il,  1895,  and  afterwards  by  H.  K.  Thurber,  because  we  are 
of  opinion  that,  at  the  outset,  some  distinction  ought  to  be  made 
between  genuine,  bona  fide  corporations,  organized  for  the  legitimate 
purpose  of  conducting  a  business  which  requires  a  combination  of 
persons  and  of  capital,  to  make  the  business  isuccesefui,  as  distin- 
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gnished  from  the  character  of  a  corporation  organized  and  conducted^ 
as  this  was,  with  a  view  to  conduct  and  carry  on  the  basiness  in 
the  same  manner  and  way  as  if  no  corporation,  in  fact,  had  been 
formed.  In  the  early  history  of  the  tramsactions,  Bryan  and  VenaWe 
were  in  fact  the  corporation.  T^ey  acted  in  the  same  manner — ^trans- 
acted business  in  the  same  way — as  well  after,  as  before,  the  corpora- 
tion was  formed  The  court  ought  not  overlook  these  peculiar  facts 
and  conditions.  In  endeavoring  to  sustain  and  uphold  a  law  made 
for  the  protection  of  innocent  stockholders,  we  should  be  careful  not 
to  announce  a  doctrine  that  would  permit  the  leading  stockholders, 
under  the  guise  of  a  corporate  name,  to  commit  frauds  by  taking 
advantage  of  their  own  wrong.  While  Bryan  and  Venable  were 
directors  in  name,  they  were  also  the  principal  stockholders  in  fact, 
and  were  merely  using  the  corporate  name  for  the  advantage  and 
benefits  which  they  might  themselves  derive  therefrom. 

We  have  said  that  Bryan  and  Venable  constituted  the  corporation 
from  the  time  of  its  organization  up  to,  and  at  the  time  of,  the 
execution  of  the  notes  and  mortgage  upon  which  this  suit  was  brought^ 
and  it  might  be  added  that  they  continued  as  such  until  H.  K.  Thurber 
assumed  the  management  and  control.  Venable  thereafter  acted 
with  the  Thurber  party.  In  the  light  of  the  entire  history  of  the 
corporation,  as  shown  by  the  record  in  this  case,  it  might  be,  perhaps, 
more  properly  said  that  Bryan,  until  July  11,  1895,  by  the  consent  of 
all  parties  interested  and  concerned,  and  H.  K.  Thurber  thereafter, 
were  to  all  intents  and  purposes  the  G.  V.  B.  Mining  Company; 
that,  as  was  said  by  the  circuit  court,  *^he  so-called  directors  and  of- 
ficers in  New  York  constituted  simply  the  dumb  machinery,  entirely 
directed  by  these  parties,  and  through  whom  they  operated  when 
it  was  necessary  to  invoke  the  legal  status  of  the  corporation  to 
strengthen  their  hands  or  advance  their  objects." 

In  the  consideration  of  the  legal  questions  herein  presented,  it 
must  constantly  be  borne  in  mind  that  we  are  confining  ourselves 
to  the  peculiar  facts  established  by  the  evidence,  as  distinguished 
from  the  general  principles  applicable  to  the  power  of  officers  to 
bind  the  corporation.  We  are  called  upon  to  deal  solely  with  ex- 
ceptions to  the  general  rule.  In  this  view  it  becomes  unnecessary 
to  discuss  the  various  authorities  cited  by  appellant's  counsel  as  to  the 
general  manner  in  which  corporations  are  legally  authorized  to 
transact  their  business.  The  vital  question  is  whether,  from  the  man- 
ner in  which  the  G.  V.  B.  Mining  Company  transacted  its  business, 
it  can  take  advantage  of  its  acts  against  the  appellee.  We  are  of 
opinion  that,  from  the  facts,  it  cannot  do  so. 

As  to  the  power  and  authority  of  Bryan,  as  president,  to  incur  the 
indebtedness  and  to  give  notes  in  the  name  of  the  corporation,  but 
little  need  be  added  to  the  general  observations  heretofore  stated. 
Courts  must  deal  with  persons  and  corporations  as  they  find  them 
dealing  with  each  other.  Where  the  president  of  a  corporation  is 
given  full  power  and  authority  to  conduct  and  manage  its  business, 
and  deal  with  the  property  and  affairs  of  the  corporation  in  such  a 
manner,  and  for  such  a  length  of  time,  as  to  justify  others  with  whom 
he  ti-ansacts  business  in  believing  that  he  had  authority  to  do  the 
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acts  in  the  manner  and  way  performed  by  him,  the  people  with  whom 
he  transacts  business  have  the  right  to  deal  with  him  upon  the  as- 
sumption that  he  has  such  authority;  and  the  corporation,  having 
knowledge  of  the  exercise  of  such  acts,  and  of  the  manner  in  which 
the  corporate  business  was  transacted,  cannot  thereafter,  to  the  in- 
jury and  prejudice  of  such  parties,  deny  his  authority,  or  disaffirm 
or  set  aside  his  acts.  Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  10 
WaU.  604,  644;  Martin  v.  Webb,  110  U.  S.  7,  3  Sup.  Ct.  428;  Allen  r. 
Wilson,  28  Fed.  677,  680;  Poole  v.  West  Point  Butter  &  Cheese  As»% 
30  Fed.  513, 520;  Johnson  v.  Insurance  Co.,  46  Neb.  480,  41K),  64  N.  W. 
1100;  Carpey  v.  Dowdell,  115  Cal.  677,  683,  47  Pac.  695;  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank,  2  Colo.  248,  257; 
Illinois  Trust  &  Sav.  Bank  v.  Pacific  Ry.  Co.,  117  Cal.  332,  346,  49 
Pac.  197,  202;  Fay  v.  Noble,  12  Cush.  1,  17;  Lee  v.  Mining  Co.,  56 
How.  Prac.  373;  Calvert  v.  Stage  Co.,  25  Or.  412.  36  Par.  24;  Car- 
rigan  v.  Improvement  Co.,  6  Wash.  590,  34  Pac.  148;  Sparks  v.  Tranu- 
fer  Co.,  104  Mo.  531,  539,  15  S.  W.  417. 

Moreover,  the  corporation  for  several  years  had  the  benefit  of  the 
money  drawn  from  the  bank,  and  upon  divers  notes,  which  were  re- 
newed by  the  notes  which  the  mortgage  was  given  to  secure,  and  can- 
not, after  such  length  of  time,  never  having  made  any  objection  there- 
to during  the  transactions,  be  heard  to  deny  the  validity  of  the  same. 
Union  Gold-Mining  Co.  of  Colorado  v.  Roclqr  Mountain  Nat.  Bank,  96 
U.  S.  640;  Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Keokuk  &  H.  B.  Ca,  131  U. 
S.  371,  381,  9  Sup.  Ct.  770;  Construction  Co.  v.  Fitzgerald,  137  U.  S. 
98,  109,  11  Sup.  Ct.  36;  Wood  v.  Waterworks  Co.,  44  Fed.  147,  150; 
Railroad  Co.  v.  Kittel,  2  C.  C.  A.  615,  52  Fed.  63,  73;  Railway  Co.  v. 
Sidell,  14  C.  C.  A.  477,  67  Fed.  464,  469;  Hardware  Co.  v.  Phalen.  12s 
Pa.  St.  110,  118,  18  Atl.  428;  Allen  v.  Power  Co.,  13  Wash.  307,  309, 
43  Pac.  55;  Gribble  v.  Brewing  Co.,  100  Cal.  67,  71,  34  Pac.  527; 
Bradley  v.  Ballard,  55  HI.  413,  419. 

In  Crowley  v.  Mining  Co.,  55  Cal.  273.  275,  the  court  said: 
'The  common-law  rule,  that  a  corporation  has  no  capacity  to  act  or  to  make 
a  contract,  except  under  its  common  seal,  has  been  long  since  exploded  in  this 
country.  Even  in  England,  it  has  been  found  to  be  impracticable,  so  that  the 
classes  of  cases  which  constitute  exceptions  to  the  rule  have  become  so  numer- 
ous that  the  exceptions  have  almost  abrogated  the  rule.  In  the  United  States, 
nothing  more  is  requisite  than  to  show  the  authority  of  the  agent  to  contract 
That  authority  may  be  conferred  by  the  corporation  at  a  regular  meeting  of 
the  directors,  or  by  their  separate  assent,  or  by  any  other  mode  of  their  doing 
«uch  acts." 

If  this  were  not  so,  "it  would,"  as  said  by  Redfield,  C.  J.,  in  Bank  of 
Middlebury  v.  Rutland  &  W.  R.  Co.,  30  Vt.  159,  170,  ^'become  impossi- 
ble to  dispose  of  such  contracts  with  any  hoi)e  of  reaching  the  truth 
and  justice  of  the  rights  and  duties  of  the  several  parties  involved, 
and  this  is  certainly  nothing  of  which  the  corporation  can  complain. 
It  is  merely  holding  them  to  such  rules  of  action  as  they  see  fit  to 
adopt  for  their  own  guidance  and  the  transaction  of  their  business."* 

In  Sherman  v.  Fitch,  98  Maes.  59,  64,  the  court,  speaking  of  the 
authority  of  the  president  to  execute  a  mortgage  in  behalf  of  the 
corporation,  said: 

"It  is  not  necessary  that  the  authority  should  be  given  by  a  formal  vote. 
Such  an  act  by  the  president  and  general  manager  of  the  business  of  the  cor- 
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poration,  with  the  knowledge  and  concurrence  of  the  directors,  or  with  their 
subsequent  and  long-continued  acquiescence,  may  properly  be  regarded  as  the 
act  of  the  corporation.  Authority  in  the  agent  of  a  corporation  may  be  in- 
ferred from  the  conduct  of  its  officers,  or  from  their  knowledge  and  neglect 
to  make  objection,  as  well  as  in  the  case  of  individuals." 

The  principal  contention  of  appellant  is  that,  whatever  the  rule 
may  be  as  to  the  indebtedness  incurred  by  Bryan  and  Y^i^able,  while 
they  controlled  and  managed  the  property  of  the  corporation,  or  as 
to  the  validity  of  the  notes  executed  by  them  as  the  notes  of  the  cor- 
poration, the  mortgage  is  absolutely  void,  because  it  was  not  executed 
in  the  manner  provided  for  by  the  statute  of  New  York,  which  re- 
quired, as  a  condition  precedent  to  the  execution  of  the  mortgage,  the 
written  assent  of  two-thirds  of  the  stockholders,  in  the  manner  therein 
provided.  Act  to  Amend  Stock  Corporation  Law,  approved  May  18, 
1892  (Laws  N.  Y.  1892,  vol.  2,  c.  688).  In  support  of  his  contention 
appellant's  counsel  cites  Vail  v.  Hamilton,  85  N.  Y.  453;  Bank  v. 
Averell,  96  N.  Y.  467;  In  re  Wendler  Mach.  Co.,  2  App.  Div.  N.  Y.  16, 
20,  37  N.  Y.  Supp.  444;  Sugar  Co.  v.  Whitin,  69  N.  Y.  328,  333;  and 
Pauling  V.  Steel  Co.,  94  K  Y.  334. 

In  the  Vail  Case  tiiere  was  no  assent  given  as  required  by  the  stat- 
ute, or  in  any  other  manner,  and  the  court  held  the  mortgage  to  be 
invalid. 

In  the  Rochester  Savings  Bank  Case,  it  was  held,  as  in  all  the  cases, 
that  such  an  assent  is  an  indispensable  condition  of  the  creation  of  a 
valid  mortgage;  but,  where  such  assent  was  not  given  at  the  time  the 
mortgage  was  executed,  it  would  be  validated,  in  the  absence  of  any 
intervening  rights,  by  a  subsequent  assent,  which  would  operate  as 
of  the  time  of  the  execution  of  the  mortgage  and  make  it  valid.  The 
court,  among  other  things,  said: 

"The  object  of  the  legislature,  in  requiring  such  assent,  was  the  protection  of 
stockholders  against  improvident,  collusive,  or  unwise  acts  of  the  trustees,  the 
governing  body  of  the  corporation,  in  incumbering  the  corporate  property. 
Sugar  CJo.  v.  Whitin,  69  N.  Y.  333.  That  the  enactment  was  in  the  Interest  of 
stockholders  is  indicated  by  their  designation  as  the  assenting  body.  ♦  ♦  ♦ 
The  stockholders  of  a  corporation  are  the  equitable  owners  of  the  corporate 
property.  The  trustees  are  the  managers.  ♦  ♦  ♦  The  act  of  18G4  put  it 
in  the  power  of  the  stockholders  to  prevent  any  incumbrance  of  the  corporate 
property  by  the  act  of  the  trustees  alone." 

In  Sugar  Co.  v.  Whitin  the  court  held  that  the  statute  under  con- 
sideration was  intended  simply  to  protect  the  stockholders  from  im- 
provident or  corrupt  acts  of  the  officers  of  the  corporation,  and  was 
not  enacted  because  the  mortgaging  of  corporate  property  was  regard- 
ed as  improper  per  se.  In  the  course  of  the  opinion,  Church,  C.  J., 
said: 

"Without  considering  the  question  whether  any  but  stockholders  may  inter- 
pose the  objection  to  the  authority  exercised  in  this  case,  the  Inference  that 
the  general  purpose  and  design  of  the  act  was  in  the  interest  of  stocldiolders 
only,  has  some  bearing  upon  the  question  presented  as  to  the  proper  rule  of 
construction  to  be  adopted  of  the  paper  produced  as  an  assent  of  the  stock- 
holders. The  officers  of  a  corporation  are  the  agents  of  the  stockholders,  who 
occupy,  In  some  respects,  the  character  and  position  of  principals,  and  this  rela- 
tion is  recognized  in  the  act  in  question,  permitting  the  mortgaging  of  corporate 
property.  The  officers  were  prohibited  from  mortgaging,  but  may  do  it  with 
the  consent  of  the  stockholders.  The  act  of  mortgaging  is  not  deemed  illegal; 
36  0.0  JL-41 
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but  the  principal  must  assent  in  writing,  and,  to  malce  the  provision  of  practk-al 
value,  the  difficulty  of  procuring  the  assent  of  every  stocl^holder  was  avoided 
by  permitting  the  owner  of  two-thirds  to  assent  It  is  important  to  observe 
that  the  statute  does  not  prescribe  any  particular  form  of  assent,  nor  what  it 
shall  specify  or  contain.  It  only  requires  an  assent  in  writing  to  secure  a  debt 
by  mortgage.  The  statute  should  receive  a  practical,  and  not  a  technical,  con- 
struction, and  especially  in  the  absence  of  fraud,  and  in  the  absence  of  any  ob- 
jection on  the  part  of  those  for  whose  benefit  the  proviso  was  inserted,  we  are 
not  called  upon  to  exercise  great  astuteness  in  discovering  defects  which  are  not 
of  such  a  substantial  and  radical  character  us  to  render  the  assent  ineffective 
for  the  purpose  designed.  ♦  *  ♦  He  [appellant]  seeks  to  gaUi  a  preference, 
not  by  objecting  either  that  the  amount  of  the  debt  or  its  nature  was  not  cor- 
rect and  legitimate,  nor  claiming  that  he  was  in  manner  deceived  or  misled, 
but  by  criticising  the  form  in  which  those  interested  saw  fit  to  express  theh: 
ftsspiii.  Atsimiii;?  his  right  to  object,  we  thinli  the  defects  must  be  so  radical 
that  an  intention  to  consent  cannot  be  inferred." 

In  Pauling  v.  Steel  Co.,  the  court,  referring  to  Sugar  Co.  v.  Whitin, 
said: 

"It  is,  at  least,  doubtful  whetlier  anybody  but  stockholders  can  complain 
that  the  condition  was  not  complied  with." 

The  mortgage  in  the  present  ease  was  executed  by  the  "G.  V.  11 
Mining  Co.  [L.  S.],  by  G.  V,  Bryan,  President,'^  and  indorsed  thereon 
is  the  following:  "I  hei*eby  assent  to  the  making  of  the  mortgage. 
G.  W.  Venable."  Bryan  and  Venable,  be  it  remembered,  at  tl^t 
time  ow^ned  more  than  two-thirds  of  the  stock  of  the  corporation. 
In  fact,  they  owned  all  the  stock  except  352  shares,  as  shown  by  the 
prepondemnce  of  the  evidence  given  at  the  trial.  Following  the 
reason  and  spirit  of  the  decisions  in  the  state  of  New  York,  we  think 
the  acts  of  Bryan  and  .Venable,  in  the  absence  of  any  allegation  or 
proof  of  fraud  upon  their  part,  constituted  a  substantial  compliance 
with  the  statute,  and  that  the  corporation  is  not  in  a  position  to  make 
any  objection  thereto  upon  this  ground. 

it  is  next  claimed  that  the  mortgage  is  not  the  deed  of  the  corpora 
tion,  because  the  seal  thereto  affixed  by  Bryan  is  not  its  corporate  seal. 
The  by-laws  of  the  corporation  provide  that  "the  trustees  shall  pro- 
vide a  seal,  with  a  suitable  device,  and  containing  thereon  the  corpo- 
rate name  of  the  company,  which  shall  be  in  charge  of  the  secretary 
or  treasurer,  and  said  seal  shall  be  affixed  to  all  certificates  of  stock, 
and  to  such  contracts  and  agreements  as  is  required  by  law."  The 
mortgage  in  the  present  case  closes  with  the  words:  *T[n  testimony 
whereof,  the  said  party  of  the  first  part,  by  G.  V.  Bryan,  its  {N^esideot, 
has  hereunto  subscribed  its  name,  and  aJffixed  its  corporate  seal,  the 
day  and  year  first  above  written."  There  are  several  authorities 
which  hold  that,  in  the  execution  of  important  contracts,  deeds,  and 
mortgages  by  a  corporation,  it  is  essential  that  the  corporate  seal 
should  be  attached.  Many  of  these  cases  are  based  upon  the  doctrine 
which  prevailed  in  former  times,  when  the  use  of  seals  containing 
devices  symbolical  of  the  individual  or  corporation  to  which  they  be- 
longed was  quite  common.  These  cases  are  akin  to  others  which, 
for  many  years,  declared  that  a  seal  must  be  impressed  on  wax,  wafer, 
or  some  other  adhesive  or  tenacious  substance,  instead  of  being  im- 
pressed on  paper;  in  regard  to  which  Mr.  Justice  Grier,  in  Pillow  v. 
Roberts,  13  How.  472,  474,  said:  ^^t  is  time  that  such  objections  to 
the  validity  of  seals  should  cease."    But  this  admonition  not  having 
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produced  the  effect  suggested,  the  legislature  of  several  of  the  states 
have  enacted  statutes  providing  just  what  kind  of  seals  shall  be  used 
and  how  they  shall  be  affixed.  In  others  the  use  of  the  seal  has  been 
dispensed  with.  Of  course,  in  such  states,  the  statute  governs. 
While  it  is  always  ^er  for  a  corporation  to  use  its  corporate  seal, 
if  one  has  been  adopted,  in  order  to  avoid  objections,  yet  its  use  is  not 
absolutely  necessary  to  the  validity  of  the  instrument.  As  was  said 
by  the  court  in  Ford  v.  Hill  (Wis.)  66  N.  W.  115,  118: 

'The  old  doctrine  that  corporations  can  act  only  by  deed  or  instrument  under 
seal  has  been  very  much  modified.  It  has  given  way  to  the  pressure  put  upon 
it  by  the  great  growth  of  corporate  transactions,  and  the  necessity  for  greater 
freedom  in  their  operations  for  the  convenience  of  business." 

Where  an  instrument,  which  requires  a  seal,  is  in  all  other  respects 
properly  signed  and  executed,  it  should  not  be  declared  invalid  be- 
cause the  corporate  seal  was  not  attached,  where,  as  here,  it  affirma- 
tively appears  that  the  "[L.  S.]"  was  adopted  and  used  for  the  occa- 
sion as  the  seal  of  the  corporation.  Bank  of  Middlebury  v.  Rutland 
&  W.  R.  Co.,  30  Vt.  159,  171;  Thayer  v.  MiU  Co.,  31  Or.  437,  444,  51 
Pac.  202;  1  Mor.  Priv.  Corp.  (2d  Ed.)  §  339;  2  Cook,  Stock,  Stockh. 
&  Corp.  Law  (3d  Ed.)  §  722;  B.  S.  Green  Co.  v.  Blodgett,  159  111.  169, 
174,  42  N.  E.  176;  Proprietors,  etc.,  v.  Hovey,  21  Pick.  417,  428; 
Porter  v.  Railroad  Co.,  37  Me.  349;  Eureka  Co.  v.  Bailey  Co.,  11  Wall. 
488, 491;  Navigation  Co.  V.  Hooper,  160  U.  S.  514,  518, 16  Sup.  Ct.  379; 
Tenney  v.  Lumber  Co.,  43  N.  H.  343,  350;  Johnston  v.  Crawley,  25 
Ga.  316,  326;  1  Devi.  Deeds,  §  337. 

A  contract  of  a  corporation  which  is  ultra  vires  is  something  out- 
side the  object  of  its  creation,  as  defined  in  the  law  of  its  organiza- 
tion, and  therefore  beyond  the  powers  conferred  upon  it  by  the  legis- 
lature. Such  a  contract  is  not  voidable  only,  but  wholly  void,  and  of 
no  legal  effect.  The  objection  to  the  contract  is,  not  merely  that  the 
corporation  ought  not  to  have  made  it,  but  that  it  could  not  make  it. 
The  contract  cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  performance  on  either  side 
could  give  the  unlawful  contract  any  validity,  or  be  the  foundation  of 
any  right  of  action  upon  it.  But,  when  a  corporation  is  acting  with- 
in the  general  scope  of  the  powers  conferred  upon  it  by  the  legisla- 
ture, the  corporation,  as  well  as  persons  contracting  with  it,  may  be 
estopped  to  deny  that  it  has  complied  with  the  legal  formalities  which 
are  prerequisites  to  its  existence,  or  to  its  action,  because  such  requi- 
sites might  in  fact  have  been  complied  with.  The  doctrine  of  ultra 
vires  has  been  often  said  to  rest  upon  three  distinct  grounds:  (1) 
The  obligation  of  persons  dealing  with  a  corporation  to  take  notice 
of  the  legal  limits  of  its  powers;  (2)  the  interests  of  the  stockholders 
not  to  be  subjected  to  risks  which  they  have  never  undertaken;  and 
<3)  the  interest  of  the  public  that  the  corporation  shall  not  transcend 
the  powers  conferred  upon  it  by  law.  The  authorities  bearing  upon 
these  general  principles  are  well  settled,  and  are  clearly  stated  in 
Central  Transp.  Co.  v.  Pullman's  Palace-Car  Co.,  139  U.  S.  24,  59,  11 
Sup.  Ct.  478,  and  Bank  v.  Kennedy,  167  U.  S.  362,  368,  17  Sup.  a. 
831,  and  in  the  numerous  authorities  there  cited.  It  is  manifest 
therefrom,  as  well  as  from  the  principles  hereinbefore  announced 
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and  hereinafter  stated,  that  the  doctrine  of  ultra  vires  has  no  aj^lica- 
tion  to  this  case.  The  corporation,  as  we  have  already  shown,  had 
the  unquestioned  authority  and  power,  under  the  law,  to  execute  the 
notes  and  mortgage  in  question,  and  it  cannot,  therefore,  be  claimed 
that  their  execution  by  the  president  was  ultra  vires.  The  stock- 
holders are  bound  by  their  consent,  as  well  as  by  their  failure  to  make 
objections,  to  the  manner  in  which  the  business  was  transacted,  and 
the  parties  with  whom  the  corporation  transacted  its  business  had  the 
right  to  believe  that  it  was  not  exceeding  its  powers.  'Die  general 
public  are  not  interested  in  this  suit. 

In  McCracken  v.  Robison,  6  C.  C.  A.  400,  57  Fed.  375,  377,  the 
court  held  that  directors  who  own  all  the  stock  of  a  corporation  are 
not  within  the  rule  prohibiting  persons  in  a  fiduciary  relation  from 
contracting  for  their  own  advantage  in  the  name  of  the  beneficiary, 
and  such  a  contract,  made  in  the  name  of  the  corporation  by  the  unani- 
mous consent  of  the  directors,  is  not  invalid,  as  against  public  pohey. 
Among  other  things,  the  court  said: 

**The  defendants,  by  confounding  names  with  things  and  form  with  sob- 
stance,  have  built  up  a  theory  to  shelter  themselves  from  performing  their  owe 
part  of  the  contract,  wliich  is  as  unsound  as  their  own  conduct  Is  dishonest.- 

In  Barr  v.  Railroad  Co.,  125  N.  Y.  263,  273,  26  N.  E.  145,  the  court, 
among  many  other  things  applicable  to  this  case,  said: 

"If  the  company's  directors  were  interested  in  the  work  and  profltB  of  con- 
struction, and  evaded  a  direct  contract  through  the  form  or  device  of  an  In- 
termediary contractor,  that  was  a  matter  for  the  company  or  for  its  stock- 
holders to  take  hold  of;  but  the  stockholders  and  the  members  of  the  syndicate 
were  the  same  persons,  and,  however  wrong  the  transaction  might  be-  if  othee 
persons  were  concerned,  here  no  injury  was  effected  to  any  one  interested  in 
the  corporation,  and,  however  illegal  the  transaction,  there  was  no  person  ap- 
parently to  complain  of  it." 

See,  also.  Wood  v.  Waterworks  Co.,  44  Fed.  146,  151,  and  authori- 
ties there  cited. 

It  is  evident  that  neither  Bryan  nor  Venable,  if  they  had  continued 
in  charge  of  the  corporation,  could  be  heard  to  say  that  their  acts  w&e 
illegal,  without  authority  of  law,  and  wholly  void.  It  cannot  con- 
sistently be  said  that  the  acts  of  the  Thurber  faction  stand  in  anj 
better  light.  When  they  took  charge  of  the  mines  on  July  11,  1895. 
which  was  within  a  month  after  the  execution  of  the  mortgage  in 
question,  they  apparently  endeavored  to  be  honest  and  just  to  all 
parties  concerned.  They  continued  working  under  the  lease  and 
agreements  referred  to  in  the  foregoing  statement  up  to  October  6. 
1897,  with  full  knowledge  of  all  the  facts,  without  interposing  any 
objection  to  the  manner  in  which  the  indebtedness  was  incurred  and 
mortgage  executed.  Then,  when  they  found  they  would  not  be  able 
to  pay  the  debts  of  the  corporation,  as  they  had  agreed  to  do  and 
IKirtially  did,  they  determined  to  take  advantage,  if  they  could,  of  all 
the  acts  of  Bryan,  and,  with  Venable's  willing  assistance,  save 
something  for  themselves  from  the  general  wreck,  and  to  this  end 
they  procured  their  directors  to  pass  a  resolution  "condemning  as 
unauthorized  the  notes  and  mortgage  in  this  suit,  and  empowering 
the  president  [Thurber]  to  resist  tiiis  action,"  and  by  this  means 
they  have  endeavored  to  shield  themselves  from  all  wrong  under 
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the  guise  of  the  innocent  name  of  the  corporation.  As  against 
the  appellee  herein,  they  have  no  superior  equity,  and  the  corporate 
name  ought  not  to  be  used,  and  cannot  be  used,  for  the  purpose  of 
avoiding  the  payment  of  the  debts  of  the  corporation  incurred  under 
conditions  which  made  the  corporation  liable.  To  so  hold  would 
lead  to  frauds  innumerable.  However  improper,  illegal,  or  unwar- 
ranted Bryan's  conduct  may  have  been,  it  is  transparent  that  he  has 
been  distanced  in  the  race  by  his  competitor  Thurber,  and  that  the 
corporation  will  have  to  bear  the  sins  of  both. 

There  is  but  one  other  point  to  notice.  No  testimony  seems  to 
have  been  offered  upon  the  allegation  in  the  complaint  concerning 
the  alleged  mistake  in  the  description  of  the  property  mortgaged, 
and  the  decree  declares  that  this  alleged  error  is  "corrected  to  con- 
form to  the  intent  of  the  parties  to  said  mortgage  as  to  the  premises 
and  property  which  should  be  mortgaged  thereby."  It  is  claimed 
that  the  mortgage  expressly  covered  the  group  by  name,  and  that, 
under  the  allegations,  must  have  covered  the  Sumol  claim  in  question; 
that  the  answer  simply  denies  that  any  mistake  was  made,  and  did 
not  deny  that  the  Sumol  was  a  part  of  the  group;  and  that  it  was 
therefore  unnecessary  to  prove  the  facts  alleged  in  the  complaint. 
The  objection  to  this  part  of  the  decree  was  raised  for  the  first  time 
on  appeal,  and  the  court  might  for  this  reason  be  justified  in  not 
considering  it;  but  inasmuch  as  the  appellee  "offered  to  release  it 
from  the  effect  of  the  decree,"  and  as  it  is  stated  in  the  brief  that  it 
"was  written  into  the  decree  through  inadvertence,"  we  are  of  opin- 
ion that  the  decree  should  be  modified  by  striking  out  the  order 
ajid  description  herein  referred  to,  but  that  this  correction  should 
not  affect  the  right  of  appellee  to  recover  its  costs.  The  decree,  as 
modified,  is  affirmed,  with  costs. 


(95  Fed.  41.) 

HOOK  v.  MERCANTILE  TRUST  CO.  OP  NEW  YORK  et  aL 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  G,  1899.) 

No.  495. 

1.  Conclusiveness  of  Decree— Admitting  New  Pabties— Effect  on  Rights 

OF  Purchaser  Pendente  Lite. 

Where  one  not  originally  a  party  Is  permitted  to  file  a  petition  in  a  suit 
In  equity,  and  to  set  up  new  and  different  rights  from  any  involved  in  the 
original  bill,  such  petition  (at  least,  as  against  a  stranger  to  the  suit,  who 
during  its  pendency,  and  before  the  filing  of  the  petition,  has  acquired  pos- 
session of  the  property  in  litigation)  must  be  treated  as  the  commencement 
of  a  new  suit;  and  such  person  must  be  brought  in  by  process  in  ac- 
cordance with  the  established  practice,  or  he  will  not  be  concluded  by  a 
decree  in  favor  of  the  petitioner. 

2.  Appeal — Dependants  Jointly  Affected  by  Decree— Joinder  of  Co- De- 

fendant. 

Where  a  decree  provided  in  general  terms  for  a  conveyance  and  release 
by  two  defendants,  who  were  husband  and  wife,  of  all  their  rights,  titles, 
and  Interests  in  certain  real  estate,  the  title  to  a  part  of  which  was  in  the 
husband  and  a  part  in  the  wife,  but  under  the  statutes  of  the  state  each 
had  a  dower  interest  in  the  realty  owned  by  the  other,  such  decree,  as 
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to  all  of  the  property  involyed,  affects  rights  of  both  defendants;    and 

neither  can  maintain  an  appeal  without  Joining  the  other,  or  obtaining  an 

order  of  severance. 
8.  Same— Effect  of  Granting  Rehbarino. 

It  Is  the  intention  of  the  court  that  the  granting  of  a  rehearing  without 

restriction  shall  operate  to  vacate  its  Judgment,  so  that  thereafter  the  canae 

shall  stand  as  if  no  Judgment  had  been  entered. 
4.  Same— Motion  to  Dismiss— Want  of  Necessary  Parties. 

A  failure  to  Join  necessary  parties  on  an  appeal  is  Jurisdictional,  and  a 

motion  to  dismiss  on  that  ground  may  be  entertained  at  any  time  before 

final  disposition  of  the  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Soothem 
District  of  Illinois. 

This  case  was  first  argued  at  the  May  session,  1898,  and  at  the  commence- 
ment  of  the  present  term  of  the  court,  on  October  8,  1898,  an  opinion  was 
banded  down,  reversing  the  decree  in  favor  of  the  appellees  upon  their  bills 
for  foreclosure,  but  denying  the  appellant  the  relief  sought  npon  her  cross 
biU.  60  U.  S.  App.  ^7,  32  C.  C.  A.  238,  89  Fed.  410.  Each  of  the  parties 
aslccd  a  rehearing,  and  on  February  7,  1899,  at  the  adjourned  January  session 
of  the  court,  both  petitions  were  granted.  Thereupon  the  appellees  interposed 
a  motion  to  dismiss  the  appeal  on  the  ground  that  the  decree  appealed  from 
is  a  joint  one  against  tlie  appellant,  Mary  B.  Hook,  and  other  defendants, 
especially  William  S.  Hook,  who  did  not  Join  In,  and  were  not  served  with 
notice  of,  the  appeal,  and  from  whom  no  order  of  severance  was  entered  al- 
lowing the  appellant  a  separate  appeal.  This  motion  requires  that  the  state- 
ment of  the  case  be  made  fuller,  and  in  some  particulars  more  specific,  than 
before. 

The  Chicago,  Peoria  &  St.  Louis  Railway  CJompany,  which,  for  brevity,  wlD 
be  here  called  the  "Peoria  Company,"  was  organized  on  February  7,  1887. 
and  became  the  owner,  by  consolidation,  of  the  lines  of  railroad  theretofore 
known  as  the  Peoria,  Pekin  &  Jacksonville,  extending  from  Jacksonville, 
through  Havana,  to  Pekin,  and  the  Springfield  &  Northwestern,  extending  from 
Havana  to  Springfield.  This  road,  the  Litchfield,  CarroUton  &  Western,  the 
Louisville  &  St.  Louis,  and  the  Jacksonville  Southeastern  were  operated  under 
the  control  of  William  S.  Hook,  as  president  or  general  manager,  as  one  sys- 
tem, known  as  the  Jacksonville  Southeastern  Line,  and  books  were  kept  in 
that  name  of  the  accounts  of  the  various  corporations  concerned.  On  March 
1,  1888,  the  Peoria  Company  executed  a  mortgage  in  the  form  of  a  trust  deed 
to  the  Mercantile  Trust  Company  to  secure  bonds  to  the  amount  of  $1,500,000: 
on  July  15,  1889,  It  executed  a  mortgage  to  the  Central  Trust  Company,  as 
trustee,  to  secure  first  consolidated  mortgage  bonds,  so  called,  to  the  amount 
of  $1,041,000,  to  enable  it  to  redeem  prior  bonds,  and  to  discharge  obligations 
incurred  in  the  acquisition  and  construction  of  its  lines,  one  of  which  was  de- 
scribed as  terminating  at  Jacksonville,  and  one  as  a  line  to  be  constructed  from 
Litchfield  to  East  St.  Louis;  and  on  June  1,  1891,  it  executed  to  tbe  Metropoli- 
tan Trust  Company,  as  trustee,  a  third  mortgage,  covering  all  its  lines,  one 
of  which  was  described  as  "terminating  in  the  city  of  East  St.  Louis,"  to  se- 
cure bonds  to  the  amount  of  $2,500,000.  There  having  been  default  in  the  pay- 
ment of  interest  coupons  of  each  series  of  bonds,  suits  for  foreclosure  were 
brought  by  the  respective  trustees,— by  the  Mercantile  Trust  Company  on  Sep- 
tember 21,  1893,  by  the  other  companies  on  later  dates;  and  on  October  26, 
1893,  the  three  suits  were  consolidated  under'  the  title  of  the  first.  By  subse- 
quent amendments  and  supplemental  bills,  William  S.  Hook,  Mary  B.  Hook, 
and  Marcus  Hook  were  made  defendants;  and  It  was  alleged,  as  ground  for 
relief  against  them,  that  certain  rolling  stock,  rights  of  way,  and  depot  grounds, 
including  the  terminals  at  East  St.  Louis  and  Jacksonville,  which  are  the  sul)- 
jects  of  controversy  on  this  appeal,  were  acquired  for,  and  belonged  to,  the 
defendant  railway  company,  and  were  subject  to  the  several  mortgages  sued  on, 
though  the  title  thereto  appeared  to  be  in  William  S.  Hook,  A&ry  B.  Ho^ 
and  Marcus  Hook,— the  terms  of  the  averment  concerning  the  lands  being. 
**The  title  to  which  said  lands  or  rights  of  way  now  stand  of  record  In  the 
respective  names  of  said  William  S.  Hook  and  the  said  Mary  B.  Hook,  as  here- 
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inafter  stated.**  There  follow  descriptions  showing  the  East  St.  Louis  property 
"standing  in  the  name  of  said  Mary  B.  Hook,"  and  all  the  lands  described  in 
the  decree,  except  those  at  East  St.  Louis  and  Jacksonville,  and  certain  lots 
described  in  amendments  to  the  bills  for  foreclosure,  ^'standing  in  the  name  of 
said  William  S.  Hook."  No  joint  ownership  was  alleged.  These  defendants 
answered  separately  to  the  effect  that  the  terminal  property  at  East  St.  Louis 
was  conveyed  by  the  Wiggins  Ferry  Company  to  William  S.  Hook  in  the  year 
1882,  before  the  Peoria  CJompany  was  organized  or  thought  of;  that,  at  the 
time  of  the  purchase,  Marshall  P.  Ayers  and  Augustus  E.  Ayers  were  connected 
in  railroad  enterprises  with  William  S.  Hook,  and  had  purchased  the  terminal 
properties,  together  with  other  pieces,  partly  in  the  name  of  William  S. 
Hook  and  partly  in  the  name  of  Marshall  P.  Ayers;  that  on  December  29, 
1886,  an  accoimt  was  taken,  and  it  was  found  that  the  sum  of  $30,871.56  was 
owing  and  due  to  M.  P.  Ayers  &  Co.,  bankers  at  Jacksonville,  111.,  for  moneys 
advanced  by  Augustus  E.  and  Marshall  P.  Ayers  upon  the  purchases  made, 
including  the  property  at  East  St.  Louis;  that  on  that  date  William  S.  Hook, 
Marshall  P.  Ayers,  and  Augustus  E.  Ayers  executed  to  M.  P.  Ayers  &  Co. 
a  promissory  note  for  the  amount  stated,  and  at  the  same  time,  or  soon  there- 
after, executed  a  declaration  of  trust,  which  included  the  premises  in  question, 
to  secure  the  payment  of  the  debt  evidenced  by  the  note;  that  pending  a  suit 
in  the  circuit  coiurt  of  Morgan  county,  111.,  to  subject  the  premises  to  sale, 
as  the  property  of  the  Jacksonville  Southeastern  Railway  Company,  upon  an 
execution  against  that  company,  M.  P.  Ayers  &  Co.  transferred  the  note  and 
security  therefor  to  William  S.  Hook,  in  consideration  of  the  payment  by  him 
of  the  amount  of  the  debt,  and  William  S.  Hook  in  turn  transferred  the  same 
to  Mary  B.  Hook,  in  consideration  of  the  advancement  by  her  to  him  of  the 
sums  so  paid,  and  that  in  that  suit  the  declaration  of  trust  was  adjudged  to  be 
valid,  and  to  constitute  a  lien  prior  to  the  lien  of  the  execution  of  the  complain- 
ants in  the  suit,  and  it  was  ordered  that  the  premises  be  sold,  and  the  proceeds 
of  the  sale  applied  first  to  the  discharge  of  that  lien.  Besides  pleading  the  facts 
stated,  and  claiming  that  the  decree  so  rendered  was  an  estoppel  against  the 
Peoria  Company  and  against  all  claiming  under  that  company,  which,  it  was 
alleged,  acquired  possession  pending  the  suit,  the  appellant,  Mary  B.  Hook, 
set  up  the  same  facts  in  a  cross  bill,  and  by  a  supplemental  bill  showed  that  by 
virtue  of  the  decree  a  sale  had  been  made  to  her,  and  that  on  the  expiration 
of  the  time  allowed  for  redemption  she  had  received  a  deed  of  conveyance.  It 
was  alleged  in  the  answer  of  each  of  the  defendants,  and  in  the  cross  bill  of 
the  appellant,  that  the  properties  in  dispute  were  not  purchased  for,  nor  an 
agreement  ever  made  for  the  sale  thereof  to,  the  Peoria  Company,  and  that 
the  possession  of  that  company  had  begun  and  been  maintained  under  contract 
of  lease  at  an  annual  rental  of  $2,000,  which,  however,  since  1893,  had  not 
been  paid.  She  prayed  an  adjudication  of  her  title  and  a  decree  for  unpaid  rent. 
Issues  having  been  joined  by  replications  In  the  usual  form,  the  court  on  July 
10,  1895,  entered  a  decree  of  foreclosure  and  sale,  reserving  "the  remaining 
undisposed-of  claims,  issues,  and  equities  raised  by  the  answer  of  the  defend- 
ants William  S.  Hook,  Mary  B.  Hook,  and  Marcus  Hook,"  and  of  other  parties 
mentioned,  for  further  consideration  and  adjudication,  unaffected  by  the  sale, 
which,  however,  by  the  terms  of  the  decree,  was  to  "Include  all  and  singular 
the  right,  title,  and  interest  of  the  defendant  railway  company,  and  of  the  re- 
spective complainants,  as  mortgagees,  in  and  to  the  property  claimed  by  any 
of  the  defendants,"  or,  as  expressed  in  the  twenty-eighth  clause  of  the  decree, 
"the  property  pertaining  thereto,  including  such  portion  [as  is]  claimed  by  the 
individual  defendants,  or  any  of  them."  Sale  was  made,  reported,  and  con- 
firmed, and  deed  ordered,  executed,  reported,  and  approved.  Upon  the  reserved 
issues,  the  master,  to  whom  the  reference  was  made,  reported  the  evidence 
and  his  conclusions.  In  respect  to  the  East  St.  Louis  property  he  found  the 
facts  to  be  substantially  as  stated  in  the  answer  and  cross  complaint  of  the 
appellant,  and  reported  his  conclusion  that  the  title  was  hers,  and  had  never 
belonged  to  the  Peoria  Company.  The  Jacksonville  property,  he  reported. 
had  been  purchased  by  Hook  and  Ayers  in  1882,  1883,  and  1884,  had  been  in- 
cluded in  the  declaration  of  trust,  and  had  taken  the  same  course  as  the  prop- 
erty in  East  St.  Louis,  being  now  in  the  name  of  Mary  B.  Hook.  The  excep- 
tions of  the  complainants  to  these  parts  of  the  report  the  court  sustained,  and 
declared  a  finding  of  its  own,— "that  subsequent  to  the  1st  day  of  March,  1888, 
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and  prior  to  the  21st  day  of  September,  1893,  tbe  defendant  wnUam  8.  Hook, 
for  and  In  behalf  of  the  defendant  the  Chicago.  Peoria  &  St.  LouUi  Railwmy 
Company,  acquired  for  use,  in  connection  with  the  said  line  of  railway  and  the 
business  thereof,  certain  parcels  of  land  and  rights  of  way  orer  the  same: 
that  the  parcels  of  land  and  rights  of  way  thus  acquired  were  purchased  with 
funds  belonging  to  said  defendant  railway  company,  and  the  title  thereto  taken 
in  the  name  of  said  William  S.  Hook;  that  the  parcels  of  land  and  rights  of 
way  thus  acquired  are  more  particularly  described  as  fellows."  In  the  de- 
scription which  followed  were  included  the  terminals  at  East  St  Louis  and 
Jacksonville,  and  a  decree  was  accordingly  entered  that  those  properties  be- 
longed to,  and  should  be  conveyed  by  the  appellant,  or  in  default  thereof  by 
the  master,  to,  the  Chicago,  Peoria  &  St.  Louis  Railroad  Company,  which,  by 
the  foreclosure  sale  and  the  conveyance  thereunder  made,  had  succeeded  to 
the  rights  of  the  Peoria  Company.  It  is  stated  in  the  finding  that  the  legal 
title  to  all  the  premises  described  and  found  to  have  been  acquired  for  the  Peoria 
Company  "is  in  the  defendant  William  S.  Hook,  with  the  exception  of  the  fol- 
lowing, which  is  in  the  name  of  Mary  B.  Hook,  to  wit."  those  at  Jacksonville 
and  East  St.  Louis,  the  title  to  which,  it  is  found,  was  placed  in  her  name  after 
the  commencement  of  the  several  foreclosure  suits.  It  is  also  found  that  the 
allegations  of  the  cross  bill  and  of  the  amended  and  supplemental  cross  biD 
of  Mary  B.  Hook  are  untrue.  The  decree  is  that  the  cross  bills  be  dismissed; 
that  the  master  commissioner  execute  to  the  purchaser  at  the  sale  a  deed  con- 
veying the  properties  described,  with  all  the  right  and  equities  of  the  defend- 
ants; that  the  defendants  the  Peoria  Company,  William  S.  Hook,  Mary  B. 
Hook,  and  Marcus  Hook,  and  others  named,  **severally  execute  their  deed  or 
deeds,  or  join  with  the  master  commissioner  in  the  execution  of  the  deed  or 
deeds  to  be  made  by  him  •  ♦  ♦  of  the  respective  properties  described  In 
paragraph  1  of  this  decree,  or  the  portion  thereof  covered  by  the  respective 
mortgages  to  said  trust  companies,  and  shall  convey  and  release  to  the  said 
Chicago,  Peoria  &  St.  Louis  Railroad  Company  of  Illinois  their  rights,  titles, 
and  interests  in  the  property  described."  This  decree  was  entered  on  Decem- 
ber 31,  181)7. 

The  suit  in  the  circuit  court  of  Morgan  county  was  brought  on  November  8. 
1800,  by  Kennedy,  Tower,  and  Catherwood,  trustees  in  a  mortgage  executed 
by  the  Jacksonville  Southeastern  Railway  Company,  on  the  theory  that  the 
properties  sought  to  be  reached  were  bought  for  and  with  the  money  of  that 
company,  and  therefore  belonged  to  it.  Besides  the  railway  company.  William 
S.  Hook,  Marshall  P.  Ayers,  and  Augustus  E.  Ayers  were  made  defendants; 
it  being  averred  in  the  bill,  on  information,  that  they  claimed  to  have  advanced 
individual  moneys  to  the  amount  of  $30,000  upon  the  purchase  price  of  the 
properties  described,  and  were  holding  the  titles  thereto  to  secure  the  repajrment 
to  them  of  that  sum.  Process  was  served  on  all  of  the  defendants,  and  the 
defendants  Ayers  answered,  setting  up  the  declaration  of  trust  as  a  prior  lien 
upon  the  properties  for  the  amount  of  the  debt  evidenced  by  the  note  to  M. 
P.  Ayers  &  Co.,  but  not  disputing  that,  subject  to  that  lien,  they  belonged  in 
equity  to  the  Jacksonville  Southeastern  Railway  Company,  and  were  liable 
to  sale  under  the  execution  which  the  complainants  had  caused  to  be  levied 
thereon.  A  cross  bill  was  also  filed  by  the  defendants  Marshall  P.  Ayers  and 
Augustus  E.  Ayers,  jointly  with  John  A.  Ayers,  who  with  them  composed  then 
the  firm  of  M.  P.  Ayers  &  Co.,  setting  forth  the  same  facts  and  implying  the 
same  theory.  The  railway  company  and  William  S.  Hook  did  not  answer  or 
appear  to  the  bill,  and  were  not  defaulted,  but  they  joined  in  a  demurrer  (never 
ruled  upon)  to  the  cross  bill  of  the  Ayerses.  The  cause  was  continued  from 
term  to  temi  until  the  May  term,  1893,  at  which  the  court  entered  a  decree, 
the  substance  of  which  is  a  finding  and  adjudication,  according  to  an  agree- 
ment filed,  of  the  relative  rights  of  Hook  and  of  M.  P.  and  Augustus  E.  Ayers 
In  the  note  secured  by  the  deed  of  trust,  It  being  adjudged  that  Hook,  on  pay- 
ment of  the  sum  of  $12,813.43,  with  Interest,  in  addition  to  other  sums  already 
paid,  should  be  subrogated  to  the  right,  title,  and  interest  of  Marshall  P. 
Ayers  and  Augustus  E.  Ayers  in  and  to  the  premises  described  in  the  declara- 
tion of  trust,  and  that  upon  payment  to  them  of  that  sum,  with  interest,  the 
Ayerses  should  execute  to  Hook  a  deed  of  quitclaim  for  the  premises;  and 
upon  a  further  finding  that  judgment  had  been  recovered  by  the  complainants, 
and  execution  issued  and  levied  as  alleged  in  the  bill,  It  was  decreed  that  tbe 
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master  In  chancery  of  the  court  ''proceed  to  sell  all  and  singular  the  right, 
title,  and  Interest  of  the  Jacksonville  Southeastern  Railway  Company  in  and 
to  the  real  estate  hereinafter  descrfbed,— subject,  however,  to  the  debt  of  the 
said  William  S.  Hook,  as  subrogated  in  this  decree,  and  of  [to]  the  debt  pro- 
vided for,  yet  unpaid,  to  the  said  M.  P.  Ayers  &  Co.,  as  found  in  said  stipula- 
tion," etc.  The  decree  contains  no  reservation  or  provision  for  further  pro- 
ceedings, except  "that  the  master  report  his  proceedings  imder  this  deccee  to 
this  court."  After  the  entry  of  this  decree  no  further  step  was  taken  until 
the  next  November  term  of  court,  at  which,  on  December  26,  1893,  Mary  B. 
Hook  presented  a  petition,  entitled  in  the  cause,  in  which  she  set  out  at  length 
the  previous  pleadings,  proceedings,  and  the  agreement  on  which  the  finding 
and  decree  were  based,  and  alleged  full  payment  by  William  S.  Hook  to  the 
^Vyerses  of  the  remaining  siun  due  them,  and  that  William  S.  Hook,  having  so 
acquired  the  entire  interest,  had  assigned  the  debt  and  the  declaration  of  trust 
to  her  in  consideration  of  moneys  to  the  full  amount  of  the  debt  advanced  by 
her  to  enable  him  to  make  the  purchase  of  the  Ayerses.  Without  notice  to  any 
of  the  parties  to  the  original  suit,  and  without  recital  of  appearance  by  any  of 
them,  the  court  permitted  this  petition  to  be  filed,  and  thereupon,  on  the  same 
day,  entered  a  decree  whereby,  after  reciting  the  previous  proceedings  at 
length,  and  finding,  among  other  things,  "that  the  said  Mary  B.  Hook  has  ac- 
quired all  of  the  right,  title,  and  interest,  both  in  law  and  in  equity,  of  the  re- 
spondent William  S.  Hook  in  and  to  all  the  real  estate  described  In  said  deed" 
(of  trust),  it  was  ordered  "that  the  decree  entered  herein  at  the  May  term,  A. 
D.  1893,  of  this  court  by  consent  be  set  aside;  that  this  cause  stand  upon  the 
docket  in  the  name  of  the  original  complainants,  and  against  the  respondent 
Mary  B.  Hook";  and  then,  after  a  finding  "that  the  complainants  have  a  right 
to  proceed  with  the  sale  of  said  property  to  satisfy  said  executions,  but  sub- 
ject to  all  the  rights  vested  In  the  said  Mary  B.  Hook  as  hereinbefore  found," 
it  was  adjudged  and  decreed  that  the  Jacksonville  Southeastern  Railway 
Company  pay  to  the  master,  for  the  use  of  Mary  B.  Hook,  the  sum  of  $43,- 
939.40,  with  Interest,  and  $61,475,  with  interest,  for  the  use  of  the  complain- 
ants, and  that  in  default  of  such  payments  within  10  days  the  master  should 
proceed  "to  sell  all  and  singular  the  real  estate  described  In  the  bill  In  this 
cause,"  and  out  of  the  proceeds  pay,  In  their  order,  the  costs,  the  sum  due  to 
Mary  B.  Hook,  and  that  due  to  the  complainants,  and  the  remainder,  if  any, 
turn  over  to  the  Jacksonville  Southeastern  Railway  Company. 

This  appeal,  taken  on  February  25,  was  perfected  by  filing  the  transcript 
with  the  clerk  of  this  court  on  April  2,  1898.  On  June  27,  1898,  William  S. 
Hook,  without  notice  to  the  appellant  or  other  co-defendants,  filed  an  assign- 
ment of  errors,  and  was  granted  a  separate  appeal,  and  having  obtained  of 
this  com"t  an  order  allowing  the  use  of  the  printed  transcript  in  this  case,  sup- 
plemented with  a  certified  copy  of  the  order  allowing  his  appeal  and  entries 
connected  therewith,  on  December  2,  1898,  within  the  time  allowed  by  en- 
larging orders,  filed  the  transcript  with  the  clerk  of  this  court.  The  briefs  in 
his  behalf  conclude  with  the  assertion  that  the  decree  Is  erroneous  for  four 
reasons,  stated  as  follows:  "First.  Because  it  found  the  East  St.  Louis  & 
Jacksonville  terminal  property  has  been  acquired  with  the  funds  of  the  Peoria 
Company,  and  was  incumbered  by  the  trust  deeds  mentioned,  and  that  said 
Hens  were  prior  to  any  right  of  appellant  in  said  property.  Second.  Because 
the  court  held  by  said  decree  that  the  Peoria  Company,  and  through  It  the  ap- 
pellees, were  entitled  to  have  the  title  to  said  premises  conveyed  to  the  Peoria 
Railroad  Company  of  Illinois,  thereby  devesting  the  appellant  of  his  superior 
title  to  the  same.  Third.  Because  by  the  decree  It  was  held  that  the  real  estate 
situated  in  Jacksonville,  Illinois,  and  described  on  page  778  of  the  transcript, 
and  which  was  purchased  some  fifteen  years  before  there  was  a  Peoria  Com- 
pany, was  subject  to  the  trust  deeds,  and  must  be  conveyed  by  the  master  and 
by  the  appellant  to  tike  Peoria  Railroad  Company,  when  there  is  not  a  pretense 
of  any  evidence  showing  any  lien,  or  contract  for  a  lien,  upon  said  real  estate 
named,  by  or  through  which  the  Peoria  Company  ever  acquired  any  Inter- 
est In  or  right  to  any  part  of  said  real  estate.  Fourth.  Because  the  decree  re- 
quires the  master  to  convey,  and  requires  appellant  to  join  In  said  conveyance 
conveying,  all  of  the  real  estate  described,  the  title  to  which  appears  to  be  In 
appellant,  when  It  appears  the  Peoria  Company  had  no  power  to  receive  or 
take  the  title  to  the  same,  and  could  not,  therefore,  convey  any  equity  to  the 
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appellees."  The  first  three  of  these  propositions.  It  will  be  observeil.  have  ref- 
erence to  the  terminal  properties  claimed  by  Mrs.  Hook,  and  involve  a  repetition 
of  the  questions  presented  by  her  appeal. 

Thomas  Wortbington,  for  appellant. 

Bluford  Wilson  and  P.  B.  Warren,  for  appellee. 

Before  WOODS,  JENKINS,  and  GROSSCUP,  Circuit  Judges. 

WOODS,  Circuit  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court. 

The  motion  to  dismiss  and  the  merits  were  argued  at  the  same 
time.  The  opinion  of  the  court  is  that  the  motion  must  be  sus- 
tained, and  for  that  reason  it  is  not  necessary  to  decide  again  the 
merits  of  the  case;  but  it  is  proper  to  say  that  the  rehearing  was 
ordered  mainly  because  the  judges  who  composed  the  court  when 
the  case  was  first  heard,  except  Judge  Showalter,  who  died  be- 
fore the  petitions  for  rehearing  were  considered,  were  convinced  that 
the  equitable  title  to  the  property  in  suit  had  been  acquired  by  the 
Peoria  Company,  substantially  as  stated  in  the  finding  below;  and. 
that  being  now  the  opinion  of  the  court,  the  reasons  therefor  will  be 
stated  briefly: 

The  finding  that  the  properties  were  acquired  for  the  Peoria  Com 
pany  between  March  1,  1888,  and  September  21, 1893,  it  is  clear,  does 
not  refer  to  acts  of  original  acquisition  in  the  years  1882,  1883,  and 
1884,  but  must  be  accepted  as  meaning  that  by  later  transactions, 
culminating  between  the  dates  named  in  the  finding,  the  properties 
were  acquired  and  paid  for  as  stated.  So  construed,  the  finding  rests 
upon  sufficient  proof.  The  contrary  conclusion,  declared  in  our  first 
opinion,  was  due  in  part  to  a  too  technical  view  of  the  evidence, 
considered  piecemeal  rather  than  as  a  whole,  but  more  especially  to 
a  failure  to  consider  the  fact  (not  mentioned  in  the  briefs  then  before 
the  court)  that  the  terminals  in  question  (certainly  those  at  Blast 
St.  Louis)  were  designated  as  the  property  of  the  Peoria  Company 
upon  a  map  made  at  the  time  of,  or  soon  after,  the  construction  of  the 
road  into  East  St.  Louis.  Besides  that  property,  it  appears  that  the 
right  of  way  from  Litchfield  to  East  St.  Louis,  and  every  piece  of  land 
of  the  Peoria  Company,  about  the  title  to  which,  whether  taken  in  one 
name  or  another,  there  was  no  dispute,  were  designated  on  that  map 
by  red  boundary  lines,  and  by  the  initial  letters  of  the  name  of  the 
company.  The  map  having  been  made  by  the  engineering  depart- 
ment of  the  Jacksonville  ^utheastern  Line,  working  under  the  au- 
thority of  William  S.  Hook,  counsel  for  appellees  contend  that  it 
amounted  to  a  dedication  by  Hook  and  the  Jacksonville  Southeast- 
ern Line  of  the  properties  designated  to  the  Peoria  Company,  "as 
good  between  the  parties  as  a  warranty  deed."  Whether  the  plat- 
ting constituted  an  irrevocable  dedication  or  not,  the  fact  is  of  great 
significance,  in  that  it  gives  coherence  and  a  new  direction  to  the 
other  proofs,  which,  without  that  fact,  we  deemed  insufficient  to 
establish  title  in  the  Peoria  Company.  The  map,  in  connection  with 
the  other  evidence,  we  are  convinced,  warrants  the  inference  that, 
when  that  company  was  put  in  possession  of  the  properties  desig- 
nated, it  was  as  owner  in  its  own  right,  and  was  so  intended  by  all 
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concerned.  Everything  done  before  and  afterwards  points  that  way. 
The  original  purchase,  it  is  true,  was  made  with  money  of  the  Jack- 
sonville Southeastern  Bailway  Company, — ^the  entire  price,  and  not  the 
larger  part  thereof,  merely,  as  stated  in  our  first  opinion,  being  paid 
out  of  the  funds  of  that  company;  but  the  amount  was  afterwards 
carried  to  the  "clearance  books"  of  the  Jacksonville  Southeastern 
line,  and  probably  should  be  deemed  to  have  passed  to  the  credit  of 
the  Peoria  Company.  That  fact,  however,  is  denied,  and  need  not  be 
determined.  The  Peoria  Company,  besides  owning  a  large  share  of 
the  stock  of  the  Jacksonville  Southeastern  Company,  it  is  dear,  was 
the  chief,  if  not  the  sole,  contributor  to  the  earnings  over  expenses  of 
the  Jacksonville  Southeastern  lane.  Besides,  if  the  original  trust 
or  equitable  lien  in  favor  of  the  Jacksonville  Southeastern  Railway 
Company  was  not  extinguished  by  a  repayment  of  the  purchase  money, 
that  company  never  asserted  title  or  interest,  and  Hook,  holding  the 
legal  title,  proceeded  to  deal  with  the  property  as  if  under  no  obliga- 
tion to  that  company.  It  appears  probable,  on  the  evidence,  that  he 
came  under  an  equal  or  greater  obligation  to  the  Peoria  Company; 
but  on  that  point,  too,  there  is  dispute,  and  we  make  no  attempt  to 
clarify  accounts  which  the  witnesses  found  and  left  in  confusion. 
The  burden  of  proof  in  that  respect  was  on  Hook,  who  was  in  fidu- 
ciary relations  to  all  the  companies  concerned;  and,  if  inferences 
against  him  were  necessary,  it  would  not  be  unreasonable  to  draw 
them.  While  there  is  no  direct  evidence  of  the  making  of  a  contract 
for  a  transfer  of  title  or  an  indefeasible  interest  in  the  disputed  prop- 
erties to  the  Peoria  Company,  there  is,  in  the  maps  and  other  evi- 
dence adduced,  the  items  of  which  are  referred  to  in  our  first  opinion 
and  need  not  be  stated  again,  ample  ground  for  the  inference  that 
Hook,  holding  the  title,  and  representing  practically  all  interests  con- 
cerned, determined  or  agreed  for  all  that  that  company  should  take 
possession,  improve,  and  own  the  property.  Terminal  facilities  at 
East  St.  Louis  for  that  company,  and  for  that  alone  of  all  the  compa- 
nies which  he  represented,  were  indispensable,  then  and  for  the  in- 
definite future;  and  the  same  foresight  which  led  him  to  obtain  title 
to  the  property  in  1882  dictated  that  he  then  acquire  it  for  or  appro- 
priate it  to  the  immediate  and  permanent  use  of  that  company.  To 
do  so  was  only  to  execute  his  original  design.  To  have  done  less 
would  hardly  have  been  an  adequate  discharge  of  his  duty  to  that  com- 
pany, and  that  he  did  his  duty  in  that  respect  the  evidence,  though 
inferential,  is  nevertheless  convincing.  Under  the  circumstances,  a 
lease  on  any  conceivable  terms  could  hardly  have  been  reasonable, — 
certainly  not  an  indefinite  lease,  terminable  at  will,  or  a  mere  license. 
No  witness  testified,  and  there  is  no  evidence  to  justify  an  inference, 
that  a  lease  was  made.  William  S.  Hook,  though  a  witness  in  the 
case,  was  silent  on  that  subject;  and  Marcus  Hook,  testifying  about 
conversations  with  William  S.  concerning  rental  values,  but  not  say- 
ing that  a  lease  was  made,  compels  the  inference  that  he  had  no  knowl- 
edge of  the  making  of  one,  and  perhaps  knew  that  none  had  been 
agreed  upon. 

The  finding  of  the  master  that  the  two  terminal  properties  belonged 
to  Mary  B.  Hook,  and  not  to  the  Peoria  Company,  as  he  found  in  re- 
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spect  to  other  properties  held  in  the  Dame  of  William  S.  Hook  or  of 
some  of  his  associates,  seems  to  rest  solely  upon  the  proceedings  in  the 
circuit  court  of  Morgan  county;  but  by  no  possible  construction  can 
those  proceedings  affect  the  Peoria  Company.  While  it  still  seens 
to  us  the  better  opinion  that  the  decree  of  May  26,  1893,  in  that  case, 
was  final,  and  merged  the  agreement  on  which  it  was  based,  and  that 
consequently  the  proceedings  of  the  next  term,  in  December,  were  had 
without  jurisdiction  of  the  parties, — the  words  *^j  consent,"  even 
if  treated  as  referring  to  the  words  "set  aside,"  not  being  sufficient  to 
show  an  appearance  by  any  particular  party, — ^yet,  even  if  the  decree 
then  rendered  in  favor  of  Mrs.  Hook  be  regarded  as  conclusive  of  the 
rights  of  all  parties  upon  whom  process  had  been  served,  it  does  not 
bind  the  Peoria  Company,  notwithstanding  it  had  obtained  possession 
pending  the  original  suit.  It  had  been  in  possession  more  than  two 
years  when  Mrs.  Hook  intervened.  The  petition  which  she  was  per- 
mitted to  file  asserted  a  new  and  different  right  from  any  involved  in 
the  original  bill,  and  as  against  the  Peoria  Company,  even  if  not 
against  the  defendants  named  in  the  original  bill  and  served  with 
process,  was  equivalent  to  the  bringing  of  a  new  suit,  of  which  notice, 
unless  waived,  must  have  been  given  according  to  the  established 
practice.    5  Enc  PI.  &  Prac.  658. 

We  pass  to  the  motion  to  dismiss:  Had  Mary  B.  Hook  a  right  to 
take  and  prosecute  her  appeal  without  joining  William  S.  Hook,  or 
obtaining  an  order  of  severance?  The  principal  question  involved 
in  her  appeal  is  of  the  validity  and  effect  of  the  decree  which  she 
obtained  in  the  Morgan  circuit  court.  That  William  S.  Hook  is 
directly  interested  in  that  question  is  evident.  The  decree  of  the 
state  court,  if  valid,  determined,  between  all  the  parties,  and  cer- 
tainly between  the  appellant  and  William  S.  Hook,  that  a  deed  of 
trust  had  been  executed  as  alleged,  that  the  deed  was  valid,  that  it 
constituted  a  lien  prior  to  any  and  all  rights  of  others,  that  on  the 
considerations  stated  he  had  acquired  the  lien  of  M.  P.  Avers  & 
Co.,  and  had  transferred  it,  in  its  entirety,  to  the  appellant;  but  all 
these  things  the  decree  appealed  from  either  reversed  or  set  at  large. 
In  this  respect  the  case  is  not  different  from  the  one  recentlv  decided 
by  this  court  in  Elevator  Co.  v.  Nichols,  34  C.  C.  A.  90,  91  Fed.  832. 
See,  also,  Davis  v.  Trust  Co.,  152  U.  S.  590,  14  Sup.  Ct.  693.  It  is 
perhai>8  true,  as  contended,  that  in  so  far  as  the  decree  greeted  the 
execution  of  deeds  by  the  appellant  and  William  S.  Hook,  it  is,  in 
a  sense,  several,  meaning  that  the  appellant  should  convey  the  ter- 
minal properties,  the  titles  to  which  were  found  to  be  in  her  name, 
and  that  William  S.  Hook  should  convey  the  properties  described,  of 
which  the  titles  were  found  to  be  in  his  name;  but,  when  it  is  con- 
sidered that  they  are  husband  and  wife,  it  is  hardly  to  be  doubted 
that  the  decree  was  intended,  and  should  be  construed,  to  require  that 
each  join  in  the  deed  of  the  other.  By  an  act  passed  in  1874  a 
married  woman  was  given  power,  in  Illinois,  to  sell  and  convey  real 
property  to  the  same  extent  and  in  the  same  manner  that  the  husband 
could  convey  realty  belonging  to  him.  But  at  the  same  time  the 
husband^s  estate  of  curtesy  was  abolished,  and  instead  thereof  it  was 
enacted  that  "the  surviving  husband  or  wife  shall  be  endowed  of 
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the  third  part  of  lands  whereof  the  deceased  husband  or  wife  was 
seised  of  an  estate  of  inheritance  at  any  time  daring  tl^e  marriage,  un- 
less the  same  shall  have  been  extinguished  in  legal  form,"  etc.,  and, 
further,  that  "equitable  estates  shall  be  subject  to  such  dower."  2 
Starr  &  C.  Ann.  St.  (2d  Ed.)  p.  1456.  It  follows  that,  if  the  master's 
report  had  been  confirmed,  William  S.  Hook  would  have  had  a  right 
of  dower  in  the  properties  of  which  the  master  reported  title  in  Mrs. 
Hook.  While  the  title  stood,  as  originally  taken,  in  the  name  of  Wil- 
liam S.  Hook,  Mrs.  Hook  had  an  apparent  right  of  dower;  or,  to  say 
the  least,  she  was  in  a  position  to  assert  such  right  in  any  of  the 
properties  of  which  her  husband  held  the  title,  or  in  which  he  owned 
an  equitable  and  inheritable  estate.  Whether  the  right  in  fact  ex- 
isted, or  whether  the  different  properties  were  held  under  trusts  which 
excluded  claims  of  dower,  were  questions  involved  in  the  litigation,  and 
were  determined  by  the  decree.  Whether  or  not,  therefore,  a  joinder 
in  the  execution  of  deeds  was  intended,  or  was  necessary  in  order  to 
cut  off  dower  rights,  the  decree  itself  is  conclusive  against  the  as- 
sertion of  such  rights  by  either  of  these  parties,  and  to  that  extent 
is  a  joint  decree  against  them,  or  at  least  is  a  decree  in  which  each 
has  an  interest  which  would  be  affected  by  a  reversal  or  modification 
in  behalf  of  the  other.  In  conformity  with  this  view  is  the  last 
clause  of  the  decree,  that  the  defendants  "shall  convey  and  release 
*  *  *  all  their  rights,  titles,  and  interests  in  the  property  de- 
scribed." That  requirement  is  distinctly  joint  in  form.  Without  im- 
pairing its  force,  it  is  incapable  of  severance,  and  presumably  was 
framed  for  the  purpose  of  removing  all  question  on  the  subject  by 
covering  all  possible  interests,  whether  several  or  joint.  If,  upon 
proper  notice,  William  S.  Hook  had  failed  or  refused  to  join  in  this 
appeal,  he  would  have  been  estopped  "from  bringing  another  appeal 
for  the  same  matter,"  as  he  has  endeavored  to  do.  Hardee  v.  Wilson, 
infra. 

It  is  further  contended  that  the  judgment  of  this  court  rendered 
upon  its  first  opinion  was  not  vacated  by  the  granting  of  a  rehear- 
ing, and  that,  the  judgment  so  rendered  being  still  in  force,  the 
motion  to  dismiss  came  too  late.  The  petition  of  the  appellees  for  a 
rehearing  challenged  the  opinion  of  the  court  in  its  entire  scope,  and, 
as  already  explained,  was  granted  for  reasons  equally  comprehensive. 
The  intention  of  this  court  is  that  the  granting  of  a  rehearing  with- 
out restriction  shall  operate  to  vacate  its  judgment,  so  that  there- 
after the  cause  shall  stand  as  if  no  judgment  had  been  entered.  The 
question  presented  by  the  motion  to  dismiss,  the  supreme  court  sev- 
eral times  has  declared,  is  jurisdictional,  and,  it  follows,  may  be 
raised  at  any  time  before  final  disposition  of  the  appeal.  See  the  fol- 
lowing cases,  and  cases  cited:  Wilson's  Heirs  v.  Insurance  Co.,  12 
I*et.  140;  Estis  v.  Trabue,  128  U.  S.  225,  9  Sup.  Ct.  58;  Mason  v. 
r.  S.,  136  U.  S.  581,  10  Sup.  Ct.  1062;  Dolan  v.  Jennings,  139  U.  S. 
385,  11  Sup.  Ct.  584;  Hardee  v.  Wilson,  146  U.  S.  179,  13  Sup.  Ct.  39. 
The  appeal  is  therefore  dismissed. 

Judge  GROSSCUP,  by  reason  of  sickness,  did  not  share  in  the  final 
consideration  of  this  case. 
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(05  Fed.  67.) 

CITY  OF  PITTSBURG  v.  MURPHY  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit.    June  28,  1899.) 

(No.  21,  Marcli  Term.) 

MuiTiGiPAL  CoBPOBATiONs  —  Assessments  for  Improybicbnts  —  Validity  of 
Lien. 

Act  Pa.  Feb.  24,  1871  (P.  L.  126),  provides  for  the  making  and  keying 
in  the  office  of  the  engineer  of  the  city  of  Pittsburg  of  books  of  plans 
showing  the  situation  and  dimensions  of  property  in  the  city,  and  also 
containing  the  names  of  the  owners,  and  a  record  of  transfers.  It  makes 
it  the  duty  of  owners  to  have  their  property  registered  in  such  books,  re- 
quires grantees  to  have  their  conveyances  entered  thereon  before  they 
shall  be  eligible  to  record,  and  prothonotaries  and  clerks  of  courts  in 
which  proceedings  for  partition  shall  be  had  to  make  reports  thereof  to 
the  engineer  showing  the  divisions  and  transfers  of  property  therein  made, 
and  provides  that  property  shall  not  be  subject  to  sale  for  taxes  or  other 
municipal  claims  except  in  the  name  of  the  registered  owner.  The  par- 
pose  of  the  act,  as  declared  by  the  supreme  court  of  the  state,  is  to  fa- 
cilitate the  assessment  and  collection  of  taxes  and  municipal  claims  on 
real  estate,  and  to  protect  the  registered  owners  against  the  sale  of  their 
property  for  taxes  or  assessments  without  notice  to  them.  A  conveyance 
made  in  1837  of  what  was  then  a  rural  tract  of  land,  but  later  became  a 
part  of  the  city,  was  entered  on  the  boolos  of  the  engineer.  In  1871,  after 
the  death  of  the  grantee,  the  land  was  partitioned  among  her  heirs,  but 
the  proceedings  were  not  reported  to  the  engineer  by  the  clerk  as  required 
by  law.  Subsequently  one  of  the  heirs  to  whom  a  portion  had  been  al- 
lotted subdivided  the  same,  the  plan  thereof  behig  approved  by  the  en- 
gineer, and  entered  on  his  books  in  the  name  of  the  heh:.  Held  that,  as 
to  the  lots  shown  by  such  subdivision,  the  heir,  and  not  her  ancestor,  was 
the  registered  owner  for  the  purposes  of  municipal  assessment,  and  that 
liens  for  such  assessments  filed  thereon  in  her  name  when  she  was  in  fact 
the  owner,  and  which  were  otherwise  regular,  were  valid  as  against  a  sub- 
sequent incumbrancer  claiming  through  her. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

J.  C.  Gray,  for  appellant. 
J.  S.  Ferguson,  for  appellees. 

Before  ACHESON  and  DALLAS,  Circuit  Judges,  and  KTRKTAT- 
RICK,  District  Judge. 

ACHESON,  Circuit  Judge.  Isabel  C.  Sargent,  widow  of  S.  J.  Sar- 
gent, executed  to  the  Mutual  Life  Insurance  Company  of  New  York  a 
mortgage  dated  June  2,  and  recorded  June  4,  1894,  of  certain  parcels 
of  land  situate  in  the  Nineteenth  ward  of  the  city  of  Pittsburg,  de- 
scribed as  numbered  lots  in  a  plan  of  lots  laid  out  by  said  Isabel  C. 
Sargent,  and  recorded  in  Allegheny  county  in  Plan  Book,  vol.  7,  p. 
153.  This  mortgage  also  recited  as  the  source  of  the  mortgagor's 
title  proceedings  in  partition  in  the  orphans'  court  of  Allegheny  county 
at  No.  6,  June  term,  1871.  Judgment  having  been  entered  in  the 
court  below  against  the  defendant  in  a  scire  facias  upon  the  mortgage 
by  virtue  of  a  writ  of  levari  facias  thereon,  the  marshal  sold  the  mort- 
gaged premises,  and  returned  a  schedule  of  distribution  of  the  proceeds 
of  sale.  After  appropriating  a  sum  suflScient  to  satisfy  the  mortgage 
to  the  insurance  company,  the  marshal  applied  the  residue  of  the  fund, 


Digiti 


zed  by  Google 


CITY   OF   PirrSBURG    V.   MURPHY.  655 

so  far  as  was  necessary,  to  the  discharge  of  municipal  claims  of  the 
-city  of  Pittsburg  for  the  grading,  paving,  and  curbing  of  Beatty  street 
and  Supreme  alley,  the  lots  so  sold  abutting  thereon.  The  municipal 
claims  so  allowed  were  as  follows:  On  August  14,  1894,  the  city  of 
Pittsburg  filed  at  Nos.  3  and  4,  November  term,  1894,  of  the  court  of 
<jonMnon  pleas  No.  3  of  Allegheny  county,  municipal  liens  for  the  grad- 
ing, paving,  and  curbing  of  Beatty  street,  and  on  March  11,  1896  the 
city  filed  at  No.  50,  March  term,  1896,  of  the  same  court,  a  municipal 
lien  for  the  grading,  paving,  and  curbing  of  Supreme  alley.  These 
liens  were  filed  against  the  same  lots  of  ground  described  in  and  cov- 
ered by  the  above-recited  mortgage.  Mrs.  S.  Sargent  was  named  as 
owner  at  Nos.  3  and  4,  November  term,  1894,  and  Mrs.  S.  J.  Sargent 
was  named  as  owner  at  No.  50,  March  term,  1 896.  Murphy  &  Hamil- 
ton excepted  to  the  marshaPs  allowance  of  these  municipal  liens.  The 
rights  of  the  exceptants  arose  thus:  Mrs.  Sargent  was  married  to 
Edwin  Powell  in  September  or  October,  1894.  Afterwards  Ed- 
win Powell,  and  Isabel  C.  Powell  (formerly  Isabel  0.  Sargent),  his 
wife,  executed  to  Murphy  &  Hamilton  a  mortgage  dated  May  24  and 
recorded  May  25,  1895,  embracing,  inter  alia,  the  same  lots  of  ground 
which  had  been  mortgaged  to  the  Mutual  Life  Insurance  Company  of 
New  York  as  above  mentioned.  The  circuit  court  sustained  the  ex- 
ceptions of  Murphy  &  Hamilton  to  the  marshal's  return  only  because 
the  municipal  liens  were  not  filed  in  the  name  of  Isabella  M.  Negley, 
a  former  owner  of  the  land,  who  was  assumed  to  be  the  only  properly 
registered  owner.  In  its  opinion  the  court  said:  "As  to  this  land, 
therefore,  the  liens,  not  being  filed  in  the  name  of  the  registered 
owner  as  returned,  viz.  Isabella  M.  Negley,  cannot  be  sustained." 

The  evidence  shows,  and,  as  we  understand  the  case,  it  is  conceded, 
that  the  city  of  Pittsburg  lawfully  graded,  paved,  and  curbed  Beatty 
street  and  Supreme  alley,  highways  upon  which  the  lots  of  ground  sold 
by  the  marshal  abut;  that  by  statute  these  lots  were  subject  to  assess- 
ment and  lien  for  a  proportionate  part  of  the  cost  of  the  work;  'that 
the  work  was  done  before  Murphy  &  Hamilton  took  their  mortgage; 
that  the  assessments  against  these  lots  as  made  were  correct  in 
amounts;  and  that  the  liens  therefor  were  filed  in  the  office  of  the 
prothonotary  of  the  court  of  common  pleas  No.  3  of  Allegheny  county 
against  the  lots  within  the  time  required  by  law.  The  supposed  in- 
firmity in  these  municipal  claims,  then,  consists  in  the  alleged  failure 
of  the  city  officials  (in  the  single  particular  above  mentioned)  to  com- 
ply with  the  requirements  of  the  act  of  assembly  of  February  24, 
1871  (P.  L.  126),  entitled  "An  act  for  the  registry  of  lots  in  the  city  of 
Pittsburgh."  This  registry  act  provides  for  the  making  and  keeping 
in  the  office  of  the  city  engineer  of  books  of  plans  of  the  city  showing 
'*the  situation  and  dimensions  of  each  property  therein,"  and  who  is 
the  owner  thereof,  with  such  succession  of  blank  columns  as  will  per- 
mit the  names  of  future  owners  to  be  entered  therein,  with  the  dates 
of  transfers,  and  with  index  for  recording  such  names  alphabetically. 
The  third  section  enacts  that,  to  enable  the  city  engineer  to  keep 
such  book  of  plans,  "it  shall  be  the  duty  of  all  parties  acquiring  real 
estate  by  purchase,  will,  descent,  partition  or  otherwise  to  make  re- 
port to  him  of  such  conveyance  or  transfer,  with  the  precise  dimen- 
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sions  and  locality  of  the  premiseB,  and  so  doing  the  same  shall  be  re- 
ceived without  charge  and  noted  on  the  deed  or  title  paper  by  the  city 
engineer  or  his  assistant";  and  the  recorder  of  deeds  of  the  coonty  is 
forbidden  to  admit  to  record  any  deed  of  conveyance  of  any  lot  in  the 
city  of  Pittsburg  which  has  not  been  so  registered.  Section  4  pro- 
vides that:  "It  shall  be  the  duty  of  all  owners  of  houses  and  lots  or 
tracts  of  ground  to  furnish  forthwith  descriptions  of  their  property  to 
the  engineer  to  aid  him  in  making  up  his  book  of  plans;  and  whenso- 
ever such  description  shall  have  heen  furnished  and  the  certificate  of 
the  engineer  or  his  assistant  shall  be  received,  no  property  so  returned 
shall  be  subject  to  sale  for  taxes  or  other  municipal  claims  thereafter 
to  accrue  as  lien  of  record  thereon  except  in  the  name  of  the  owner 
as  returned,  and  after  recovery  by  suit  and  service  of  a  writ  on 
him,  as  in  case  of  a  summons,  scire  facias,  or  other  appropriate 
writ."  Section  5  prescribes  that  "all  assessments  based  upon  the 
area  of  the  lots  or  tracts  of  ground  within  the  city  limits,  shall 
be  made  from  the  descriptions  as  registered,  as  far  as  such  de^ 
scriptions  have  been  entered."  Section  7  makes  it  the  duty  of  the 
prothonotary  and  clerks  of  the  several  courts  of  Allegheny  county  in 
which  proceedings  in  partition  may  be  had  to  deliver  to  the  city  engi 
neer  a  description  of  the  property  so  divided  and  of  the  purparts,  with 
the  names  of  the  original  owners  and  of  those  acquiring  titla  Sec- 
tion 9  provides  that  the  city  engineer  shall  preserve  on  file  arranged 
alphabetically,  and  according  to  date,  all  reports  made  to  him  of  de- 
scriptions of  houses  and  lands,  "and  shall  give  his  certificate  at  the  foot 
of  duplicate  of  the  descriptions  that  report  has  been  made  to  his 
office  of  the  description  of  the  designated  property  or  properties." 

In  the  case  of  Trust  Co.  v.  Fricke,  152  Pa.  St.  231,  236,  25  Atl.  530, 
531,  the  supreme  court  of  Pennsylvania,  speaking  of  this  act  of  Febru 
ary  24,  1871  (in  connection  with  a  later  act  not  material  here),  said: 
"Tl\e  former  is  a  carefully  drawn  local  or  special  act,  providing  for  a 
complete  system  of  registration  in  the  city  of  Pittsburg  alone,  designed 
to  facilitate  the  assessment  of  real  estate,  the  collection  of  taxes  and 
municipal  claims  thereon,  etc.;  and  at  the  same  time  to  protect  regis- 
tered landowners  against  the  consequences  of  covert  sides  for  taxes 
or  other  municipal  claims,  blunders  of  incompetent  or  negligent  of- 
ficials," etc.  Looking  at  the  purposes  of  this  act  as  thus  authorita- 
tively declared,  can  we  affirm  that  there  was  any  failure  of  duty  on 
the  part  of  the  city  officials  prejudicial  to  the  municipal  claims  here  in 
question?    Let  the  facts  answer. 

By  deed  of  December  15, 1837,  James  Ross  conveyed  a  tract  of  land 
lying  outside  of  the  then  limits  of  the  city  of  Pittsburg  to  IsabeUa 
M.  Negley,  who  died  seised  thereof.  This  land  was  the  subject  of 
proceedings  in  partition  in  the  orphans'  court  of  Allegheny  county  at 
No.  6,  June  term,  1871,  and  was  divided  among  the  heirs  of  said 
decedent,  a  purpart  being  allotted  to  her  daughter,  Isabel  d  Beatty, 
in  severalty.  At  the  time  of  this  partition  the  land  lay  within  the  en- 
larged limits  of  the  city  of  Pittsburg.  The  clerk  of  the  orphans* 
court,  however,  made  no  return  of  these  proceedings  in  partition  to 
the  city  engineer.  On  May  16,  1874,  the  deed  of  December  15,  1837, 
from  James  Ross  to  Isabella  M.  Xegley,  was  registered  in  the  engi- 
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neer's  office.  In  the  year  1882  Isabel  C.  Beatty  married  S.  J.  Sargent. 
Subsequently  S.  J.  Sargent  and  Isabel  C,  his  wife,  caused  the  pui-part 
which  had  been  allotted  to  the  latter  in  the  partition  proceedings  to 
be  subdivided  into  lots,  and  laid  out  on 'the  ground.  On  September  1, 
1885,  a  plan  of  these  lots  was  brought  to  the  office  of  the  city  engineer 
for  approval  and  filing  in  the  registry  department.  Mrs.  Sargent  her- 
self certainly  came  to  the  city  engineer's  office  with  the  plan,  request- 
ing that  it  be  approved  by  the  engineer,  and  filed  in  his  office.  E.  M. 
Bigelow,  the  city  engineer,  testifies  that  the  plan  was  presented  by 
both  Mr.  and  Mrs.  Sargent  for  his  official  approval,  and  that  both  re- 
quested that  it  be  filed  as  their  plan.  It  was  approved,  the  approval 
being  written  underneath  an  indorsement  of  what  the  plan  was;  the 
whole  being  as  follows:  "Plan  of  property  in  the  19th  ward  belonging 
to  S.  J.  Sargent  and  wife."  "Approved  September  1st,  1885.  E.  M. 
Bigelow,  City  Engineer."  This  plan,  thus  approved  and  indorsed, 
was  filed  in  the  city  registry  office  on  the  same  day,  and  it  was  entered 
in  the  original  plan  b(K)k  of  the  office.  Mrs.  Sargent  made  no  subse- 
quent report  whatever  to  the  city  engineer  in  respect  to  this  property. 
6i  making  the  street  improvements  and  the  assessment  here  involved, 
the  city  followed  this  plan  so  filed  and  entered  in  the  official  plan 
book.  Mrs.  Sargent  was  the  owner  of  this  property  when  this  work 
was  done  and  the  assessments  therefor  were  made.  S.  J.  Sargent, 
her  husband,  had  previously  died.  It  may  be  well  here  to  mention 
one  other  fact.  On  September  1,  1885,  a  duplicate  copy  of  said  plan, 
entitled  'Tlan  of  Property  in  the  19th  Ward,  City  of  Pittsburgh,  Be- 
longing to  S.  J.  Sargent  and  Wife,"  with  the  approval  of  E.  M. 
Bigelow,  city  engineer,  entered  thereon,  and  with  this  indorsement: 
"I  hereby  adopt  this  plan  as  mine.  Isabel  0.  Sargent," — was  ac 
knowledged  by  Mrs.  Sargent,  and  by  her  put  on  record  in  the  office  of 
the  recorder  of  deeds  of  Allegheny  county  in  Plan  Book,  vol.  7,  p.  153. 
Such  being  the  facts,  we  are  not  able  to  concur  in  the  view  that 
these  municipal  liens  should  have  been  filed  in  the  name  of  Isabella  M. 
!Negley.  In  our  judgment,  she  was  not  the  last  registered  owner. 
Under  the  circumstances  then  existing,  to  have  filed  these  liens  in  her 
name  would  have  been  misleading  and  erroneous.  Both  the  letter 
and  the  spirit  of  the  act  of  February  24,  1871,  required  that  the  liens 
be  filed  in  the  name  of  Mrs.  Sargent,  who  was  the  actual  owner  of  the 
property,  and,  we  think,  the  last  registered  owner.  When  Mrs.  Sar- 
gent took  her  plan  of  lots  to  the  office  of  the  city  engineer,  and  had  it 
accepted  and  filed,  she  complied  with  the  requirements  of  the  registry 
act,  and  especially  with  the  provisions  of  the  third  and  fourth  sec- 
tions. She  furnished  the  city  engineer  with  the  essential  particulars 
specified  in  those  sections,  namely,  "the  precise  dimensions  and  lo- 
cality of  the  premises,"  as  the  basis  of  future  assessments  as  pre- 
scribed by  the  fifth  section.  Mrs.  Sargent  had  no  deed  of  conveyance 
to  register.  Her  title  in  severalty  to  liis  property  came  to  her  simply 
through  the  partition  proceedings  in  the  orphans*  court.  Presum- 
ably, she  furnished  satisfactory,  evidence  to  the  city  engineer  that  she 
had  acquired  the  property  by  "partition," — one  of  the  modes  of  "ac- 
quiring real  estate"  mentioned  in  section  3.  It  was  for  the  city  engi- 
neer to  determine  whether  the  proof  of  ownership  she  produced  was 
36  0.0.A.-42 
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sufficient.  In  fact,  she  was  the  owner.  When,  therefore,  acting  on 
behalf  of  the  city,  the  city  engineer  accepted  and  filed  her  jton  of 
lots,  and  entered  it  in  the  original  plan  book  of  the  city,  Mnu  Sargent 
came  under  the  protection  of  the  act  of  February  24,  1871,  as  a  regis- 
tered owner  of  the  lots,  and  thereafter  the  city  was  bound  so  to  treat 
her  and  the  property  she  had  so  reported  and  returned.  The  fact  is, 
there  was  no  registry  in  the  city  engineer's  office,  other  than  that 
made  by  Mrs.  Sargent,  by  which  these  municipal  assessments  could 
have  been  made.  The  deed  of  James  Ross  to  Isabella  M.  Negley  of  De- 
cember 15,  1837,  described  a  single  tract  of  rural  land.  It  is  imma- 
terial that  no  entry  may  have  been  made  at  the  place  of  the  registry 
of  the  Ross  deed  connecting  it  with  Mrs.  Sargent's  registered  plan. 
The  registry  under  the  act  of  February  24,  1871,  is  not  intended  for 
the  guidance  of  conveyancers  or  title  examiners.  As  we  have  seen 
from  the  cited  decision  of  the  supreme  court  of  Pennsylvania,  the 
registry  has  two  purposes  only,  namely,  to  facilitate  the  assessment  of 
real  estate  and  the  collection  of  municipal  claims  on  the  one  hand  and 
the  protection  of  registered  landowners  on  the  other  hand. 

These  municipal  liens  were  filed  under  sections  1  and  2  of  the  act  of 
May  16,  1891  (P.  L.  69),  which  direct  that  the  lien  shall  name  the 
municipal  claimant,  "the  owner  or  reputed  owner,"  shall  contain  a  rea- 
sonable description  of  the  property,  shall  state  the  amount  claimed, 
for  what  improvement  the  claim  is  made,  and  the  time  when  the  as- 
sessment was  finally  confirmed  or  made.  All  this  was  done  here. 
The  name  '^Irs.  S.  Sargent"  in  the  two  instances,  and  the  name  **Mr». 
S.  J.  Sargent"  in  the  other  instance,  was  a  sufficient  designation  of 
ownership  under  the  circumstances.  Such  proceedings  are  in  rem. 
and  it  has  been  held  that,  if  a  municipal  claim  designates  *i:he  heirs" 
of  a  named  decedent  as  owners  without  naming  the  heirs  themselves, 
it  is  a  sufficient  designation  of  ownership.  Northern  Liberties  v. 
Coates'  Heirs,  15  Pa.  St.  245;  Beltzhoover  Borough  v.  Beltzhoover's 
Heirs,  173  Pa.  St.  213,  33  Atl.  1047.  We  see  no  reason  to  doubt  that 
the  municipal  liens  filed  here  were  good  as  against  Mrs.  Sargent,  and 
we  think  that  they  were  equally  good  as  against  the  appellees  who 
claim  under  her. 

The  city  of  Pittsburg  did  nothing  to  mislead  Murphy  &  Hamilton. 
If  the  latter  had  no  actual  knowledge  of  these  municipal  liens,  they 
have  only  themselves  to  blame.  They  took  a  mortgage  on  lots  in  Mrs. 
Sargent's  recorded  plan.  Even  if  knowledge  were  not  imputable 
to  them  otherwise,  their  own  mortgage,  in  connection  with  the  record- 
ed i)lan,  apprised  them  that  their  mortgagor  had  been  the  wife  of  S. 
J.  Sargent.  Now,  any  proper  search  in  the  prothonotary's  office  of 
the  court  of  common  pleas  No.  3  of  Allegheny  county  would  have  dis- 
closed the  two  municipal  liens  which  had  been  filed  on  August  14, 
1894.  Then  the  improvement  of  Supreme  alley  was  patent,  and  Mur- 
phy &  Hamilton  were  chargeable  with  knowledge  that  these  lots  were 
assessable  for  their  proportion  of  the  cost  of  that  work,  and  that  it 
was  a  statutory  lien.  Inquiry,  which,  under  the  circumstances,  was 
a  duty,  would  have  revealed  the  pendency  of  the  proceeding  for  the 
assessment  in  re  grading,  paving,  and  curbing  Supreme  alley,  at  No. 
548,  February  term,  1895,  of  the  court  of  common  pleas  No.  3  of  Alle- 
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gheny  county.  We  are  of  opinion  that  nothing  has  been  shown  to 
invalidate  or  posti)one  these  claims  of  the  city  of  Pittsburg.  The  de- 
cree of  the  circuit  court  is  reversed,  and  the  case  is  remanded  to  that 
court,  with  directions  to  overrule  the  exceptions  to  the  marshal's 
return  in  respect  to  the  municipal  liens  filed  by  the  city  of  Pittsburg 
for  the  improvement  of  Beatty  street  and  Supreme  alley,  and  confirm 
said  return  as  to  them. 


(95  Fed.  87.) 

NATIONAL  BANK  OF  OSHKOSH  v.  MUNGER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  6,  1809.) 

No.  497. 

1.  Agency— RESPONsiBiiiiTY  of  Principal  for  Acts  of  Agent— Agent  Acting 

FOR  Different  Principals. 

A  depositor  in  a  bank  authorized  the  teller  to  act  as  her  agent  in  malt- 
ing and  coUectlng  loans,  but  he  was  not  authorized  to  draw  money  from 
her  account,  except  on  checks  procured  from  her.  The  arrangement  was 
continued  for  a  number  of  years,  during  which  she  gave  several  hundred 
checks,  aggregathig  over  $90,000.  During  the  same  time,  without  the 
authority  or  knowledge  of  the  depositor,  the  bank  permitted  the  teller 
from  time  to  time  to  withdraw  money  from  her  account  on  a  **teller*8 
memorandum,"  which  was  merely  a  direction  to  the  bookkeeper  to  charge 
her  account  with  a  stated  sum,  and  such  sums  he  appropriated  to  his 
own  use.  Held,  that  In  such  transactions  the  teller  acted  in  his  capacity 
as  an  officer  of  the  bank,  and  not,  so  far  as  the  bank  was  concerned, 
within  the  apparent  scope  of  his  agency  for  the  depositor,  and  that  the 
bank  was  liable  to  her  for  the  amounts  so  withdrawn. 

2.  Same— Ratification. 

The  making  of  a  note  by  the  teller  in  favor  of  the  depositor,  which  he 
placed  with  her  securities  in  the  bank,  without  her  knowledge,  and  upon 
her  merely  expressing  her  willingness  to  make  him  a  loan  on  security, 
when  in  fact  no  loan  was  made  and  no  check  was  given  by  her,  but  the 
money  had  previously  been  wrongfully  taken  from  her  account,  could  not 
operate  to  bind  her,  as  a  ratification  of  such  withdrawal,  nor  relieve  the 
bank  from  liability  to  her  therefor. 
8.  Same- Unauthorized  Payment  to  Agent. 

A  bank  which  permits  an  agent  of  a  depositor  to  have  money  transferred 
from  the  depositor's  account  to  the  credit  of  a  concern  which  it  knows 
the  agent  to  be  chiefiy  interested  in  is  chargeable  with  knowledge  that 
he  cannot  bind  his  principal  in  such  a  transaction,  and  acts  at  its  peril. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

This  suit  is  brought  by  Harriet  E.  Mnnger,  the  defendant  in  error,  to  recover 
of  the  National  Bank  of  Oshkosh,  the  plaintiff  in  error,  a  claimed  balance  of 
$14,435.06  of  moneys  deposited  to  her  account  in  that  bank.  Prior  to  the  1st 
day  of  March,  1891,  she  had  a  deposit  account  with  the  bank,  and  on  that  day 
had  a  balance  to  her  credit  of  $822.35.  She  is  the  daughter  and  sole  heir  at 
law  of  Jefferson  Bray,  deceased,  and  on  April  8,  1891,  his  executors  deposited 
in  the  bank  to  her  credit  the  sum  of  $23,439.49,  and  delivered  to  Frank  Heilig, 
who  was,  and  for  20  years  had  been,  the  paying  and  receiving  teller  of  the 
bank,  a  box  containing  the  securities  of  the  estate,  and  which  then  belonged 
to  the  defendant  in  error.  This  was  done  at  her  request,  she  having  engaged 
Heilig  as  her  agent  to  attend  to  her  estate  and  to  make  loans  for  her.  At 
about  that  date  the  cashier  of  the  bank  asked  her  who  was  going  to  do  her 
business,  and  she  said  Mr.  Heilig,  that  her  father  had  confidence  In  him,  and 
that  she  intended  to  intrust  him  with  her  alffairs.  Heilig  kept  the  box  in  the 
vault  of  the  bank,  no  one  but  himself  having  access  to  it  The  defendant  in 
error  resided  at  Oshkosh,  in  which  city  the  bank  was  located,  until  the  autumn 
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of  1894,  when  she  removed  to  the  city  of  Chicago.  The  custom  in  the  tnms- 
action  of  this  business  was  that  Heilig,  when  he  made  a  loan  for  her,  obtmined 
her  checlc  upon  the  banlw  for  the  amount  of  the  loan;  and  several  hundred 
chedts  so  procured,  and  signed  by  her,  and  aggregating  in  amount  over  |92,- 
000,  are  produced  in  evidence.  He  had  no  authority  from  Mrs.  Munger  to 
draw  upon  her  banls  account,  except  upon  che<'lcs  signed  by  her.  Soon  after 
his  agency  commenced,  and  from  time  to  time  during  the  six  succeeding  yean, 
he  drew  moneys  from  the  banls,  delivering  to  the  booklceeper  of  the  bank 
memoranda  called  "teller's  memoranda,"  which  were  directions  to  the  book- 
keeper to  debit  Mrs.  Munger^s  account  with  the  moneys  stated  thereon,  and 
so«  taken  by  him.    The  claim  in  suit  is  properly  divisible  into  three  dassea: 

First.  The  amount  taken  by  Heilig  from  the  bank  and  appropriated  to  his 
own  use,  for  which  debit  memoranda  were  made  by  him  and  delivered  to  the 
bookkeeper,  and  without  check  or  voucher,  or  authority  from  Mrs.  Munger. 
This  amount  is  stated  by  the  court  below,  and  by  counsel  in  this  court  to  be 
^^13,080.35,  while  the  notes  of  Heilig,  representing  the  amount  abstracted,  and 
which  were  placed  by  him  in  the  box  containing  Mrs.  Munger's  securities, 
foot  up  $13,183.  No  part  of  this  amount  was  ever  paid  to  Mrs.  Munger,  or 
in  any  way  inured  to  her  benefit.  With  respect  to  $5,000,  part  of  the  amount 
the  evidence  disclosed  that  after  its  appropriation,  and  without  knowledge  of  it 
by  Mrs.  Munger,  Heilig,  about  October  2,  1893,  asked  her  if  she  would  loan 
him  $5,000  upon  timber  lands,  not  mentioning  where  or  what  they  were,  and 
she  expressed  her  willingness  to  make  such  loan.  Thereupon,  without  further 
communication  with  Mrs.  Munger,  and  without  her  knowledge,  Heilig  signed, 
and  placed  in  the  box  of  Mrs.  Munger's  securities  at  the  bank,  his  note  for 
$5,000,  dated  October  2,  1893,  to  the  order  of  Mrs.  Munger,  payaUe  at  the 
National  Bank  of  Oshkosh  on  or  before  five  years  after  date,  with  interest  at 
6  per  cent  per  annum.    This  note  contains  this  further  statement: 

"Having  deposited  with  the  National  Bank  of  Oshkosh  certain  property  (as 
stated  below)  as  collateral  security  to  this  note,  for  value  received  I  herebj 
authorize  said  bank,  on  the  nonpayment  of  this  note  at  maturity,  to  sell  said 
property  at  either  public  or  private  sale,  with  or  without  further  notice  to  me, 
and  apply  the  proceeds  thereon: 

Lands  in  Michigan,  hardwood. 
Do      "   Minnesota,  pine.'* 

Indorsed  upon  the  note  was  the  following: 

"Southwest  quarter  section  29,  town  60,  range  18,  Minnesota.  Oontaios 
3,200,000  ft  of  pine.    I  own  %  interest.    Taxes  paid  for  1883." 

No  money  was  taken  upon  this  note.  It  was  so  made  and  deposited  by 
Heilig  to  represent  so  much  of  prior  defalcations. 

Second.  The  sum  of  $2,605  taken  from  the  bank  by  Heilig  upon  like  debit 
memoranda,  and  disposed  of  as  follows:  (a)  Wall  and  Spauldlng  loan,  Jann- 
ary  9,  1893,  at  six  months,  $1,000.  Heilig  states  that  this  loan  waa  repaid, 
but  he  was  unable  to  say  whetlier  Mrs.  Munger's  account  was  credited  with 
the  amount  The  bank  book  shows  that  it  was  not.  Ot>)  Loan  to  Arthur  C. 
Payne  June  30,  1894,  $100;  November  1,  1894.  $300,— charged  in  the  bank 
lx>ok  to  Mrs.  Munger's  account  It  is  not  possible  from  the  record  to  recon- 
cile  or  account  for  the  singular  entries  respecting  this  loan.  On  January  13, 
1896,  Mrs.  Munger's  bank  account  is  credited  "$160,  A.  C.  Payne.**  and  on 
March  12,  1896,  the  account  is  charged  with  -$217.67,  note  A.  0.  Payne." 
while  the  notes  of  Payne  found  in  the  box  are  dated  August  25,  1894,  for  $300, 
and  June  26,  1896,  for  $100,  and  on  June  16,  1895,  Heilig  reported  a  loan  t» 
A.  O.  Payne  of  $200.  (c)  Loans  to  Pearson  Refrigerator  &  Gold-Storage 
Company.  These  loans  were  all  made  in  the  year  1896,  as  follows:  May  11. 
$350;  June  4,  $.300;  August  4,  $300;  September  5,  $115;  September  26,  $200; 
total,  $1,205.  Notes  of  the  company  were  taken,  and  placed  in  the  box  of 
Mrs.  Munger's  securities,  bearing  the  dates  stated,  each  payable  one  year 
after  date  to  the  order  of  Mrs.  Munger.  In  this  transaction  Heilig  assumed 
to  act  both  for  Mrs.  Munger  and  for  the  corporation,  in  which  he  was  one 
of  the  chief  parties  interested.  These  loans  were  made  by  Heilig  after  he  had 
severed  his  connection  with  the  bank,  and  were  done  in  this  way:  In  each 
case  he  made  a  memorandum,  not  signed,  directing  the  amount  to  be  credited 
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to  the  Pearson  Refrigerator  &  Cold-Storage  Company,  and  to  be  charged  to 
Mrs.  Monger,  delivering  them  to  the  bookkeeper,  who  made  entries  accordingly 
in  the  books  of  the  bank.  Heilig  states  that  no  one  but  an  officer  of  the  bank 
ever  makes  such  memoranda,  and  that  no  money  is  ever  paid  to  an  outsider 
upon  a  memorandum  debit,  and  that  he  had  free  access  to  the  bank  after  he 
had  left  its  service.  Neither  of  these  loans  have  been  paid,  nor  had  Mrs. 
Hunger  any  knowledge  of  them. 

Third.  The  sum  of  |75  withdrawn  on  July  24,  1896,  from  the  bank  by 
Heilig  upon  a  like  debit  memorandum,  for  his  own  use,  without  check  or 
voucher  from  Mrs.  Munger,  after  he  had  left  the  service  of  the  bank,  and 
charged  to  Mrs.  Munger,  in  the  bank  book,  as  loaned  under  the  name  of  "Ad. 
Domingo." 

It  should  be  noted  that  the  total  of  all  these  amounts  is  $15,820.35,— an 
excess  of  $1,385.21)  over  the  amount  claimed,  $14,435.00,  to  which  sum,  with 
interest,  the  recoveiy  of  the  plaintiff  below  was  limited  by  the  court. 

The  record  states  that  in  the  autumn  of  1894,  just  previous  to  Mrs.  Hunger's 
removal  to  Chicago,  Heilig  had  an  interview  with  her  at  her  home,  and  he 
says:  '*Took  the  box  containing  bank  books,  with  whatever  belonged  in  it,— 
the  plalntifTs  papers.  We  then  and  there  looked  over  the  plalntiflTs  matters. 
C'annot  remember  whether  rendered  her  a  statement.  That  he  knows  that 
they  looked  over  the  contents  of  the  box.  Exhibit  R2  is  a  statement  he  fur- 
nished the  plaintifT.  Cannot  state  when  he  furnished  It.  The  pencil  mark 
on  exhibit  K2  my  handwriting.  S2  Is  in  his  handwriting,  including  the  pencil 
mark  on  the  same.  That  he  made  and  furnished  it  to  the  plaintiff  before  the 
plaintiff  went  to  Chicago."  On  cross-examination,  Heilig  stated  that  Mrs. 
Munger  must  have  seen  his  note  (referring  to  the  $5,000  note).  *T  compared 
at  her  house  before  she  went  to  Chicago,  and  each  individual  note  was  taken 
out;     ♦     ♦     ♦    checked  them  up." 

There  were  three  statements  produced  In  evidence,— Exhibits  R2,  82,  and  T2. 
The  latter,  on  its  face,  refers  to  receipts  and  expenditures  In  the  year  1895, 
and  could  not  have  been  the  statement  referred  to  by  Heilig.  There  is  some 
nncertainty  in  the  evidence  respecting  which  statement  was  given  to  Mrs. 
Hunger  by  Heilig  before  the  former  removed  to  Chicago.  The  court,  in  its 
charge,  said  that  it  was  not  claimed  that  there  was  proof  of  the  actual  de- 
livery of  Exhibit  R2  to  Mrs.  Munger  at  that  particular  time,  except  as  it  might 
be  determined  from  the  appearance  of  the  paper  itself,  and  left  the  matter 
to  be  determined  by  the  jury.  Exhibit  R2  contains  a  statement  of  Heilig's 
note  for  $5,000.  Exhibit  S2  does  not,  although  it  refers  to  notes  of  subse- 
quent date.  The  latter  exhibit  is  manifestly  prior  In  time  to  the  former. 
Exhibit  R2  at  the  foot,  contains  a  statement  in  pencil  by  Heilig  of  receipts 
and  expenditures,  as  follows: 

Receipts. 
Int  Bee  from  Jany  1st,  94 


to  Oct  1st 

2477.97 

"    2,  Otis 

420. 

Timmerman 

120. 

Milwaukee 
Jany  Ist  94 

73.50 

8091.47 

Expenditures. 

Taxes 

289.29 

Mrs.  Munger  to  Sept  18 

1450. 

1730.29 

1352.18 

In  pencil  on  tlie  statement,  and  in  the  handwriting  of  Heilig,  is  the  fol- 
lowing: 

2000  Beideman  1 

2800  D.  L.  Miller  |  ^^.^„  ,^„ ,  . 

^12000  Harry  &  John  Hunger  h  JJ^^^^^^ 

$16800  J 
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The  record  discloses  that  Exhibits  R2  and  S2  were  Introduced  to  eridOM^e 
by  the  bank,  but  from  whom  they  were  obtained  does  not  appear  by  the  rccord. 
Oertaln  other  exhibits,  being  letters  from  Helllg  to  Mrs.  Hunger,  were  pfo- 
duced  by  her.  The  court.  In  Its  charge  to  the  Jury,*  assumed  that  a  statonent 
was  produced  at  the  trial  by  Mrs.  Munger,  but  did  not,  nor  does  the  record^ 
identify  the  one  produced.  She  testified  that,  before  she  left  Oshkosb  for 
Chicago,  Helllg  brought  the  box  to  her;  that  she  did  not  personally  examine 
the  papers;  that  he  gave  her  what  was  supposed  to  be  a  memorandum  of  the 
contents  at  that  time.  She  thought  It  to  be  one  of  the  papers  produced,  but 
did  not  Identify  the  statement.  Mrs.  Munger  stated  that,  being  about  to  re- 
move to  Chicago,  she  Instructed  Helllg  that  no  more  loans  should  be  mad<? 
by  him,  and  that  as  the  loans  were  paid  the  principal  should  be  sent  to  her 
at  Chicago;  that  she  took  some  notes  with  her,  leaving  with  Heilig  those  pay- 
able in  Oshkosh;  and  that  she  had  no  knowledge  of  any  loans  l>eing  made 
by  Heilig  without  her  first  signing  checks  therefor.  She  went  abroad  in  July. 
1896,  and  was  absent  until  December  of  that  year.  Upon  her  return  she 
promptly  repudiated  and  declined  to  receive  all  notes  signed  by  Heilig  found  In 
the  box,  and  also  the  notes  representing  loans  to  the  Pearson  Refrigerator 
&  Cold-Storage  Company  and  loans  to  Arthur  C.  Payne. 

At  the  trial  the  court  directed  a  verdict  in  favor  of  the  plaintiff  below  for 
the  amount  withdrawn  by  Heilig  for  his  own  use,  except  the  sum  of  ^>,000 
claimed  as  a  loan,  and  the  $75  withdrawn  after  Heilig  had  left  the  service 
of  the  bank.  The  court  submitted  to  the  Jury  the  question  whether  the  f5,000 
of  the  money  appropriated  by  Heilig  to  his  own  use  was  or  became  a  loan 
from  Mrs.  Munger,  and  also  whether  Heilig  was  authorized  to  draw  the  %to 
upon  her  account.  For  the  sum  of  $1,265,  purporting  to  be  loaned  to  the 
Pearson  Refrigerator  &  Cold-Storage  Company,  the  court  directed  the  Jury 
to  find  a  verdict  for  the  plaintiff  below;  and  concerning  the  other  amounts, 
to  wit,  the  Wall  &  Spaulding  $1,000,  and  the  Payne  loans,  stated  at  $400,  the 
court  submitted  to  the  Jury  the  question  of  Heillg's  authority  to  withdraw  the 
moneys  for  the  purpose  of  making  these  loans.  With  respect  to  the  $5,000 
matter,  the  court,  referring  to  the  conversation  between  Helllg  and  Mrs.  Mim- 
ger,  as  stated,  charged  the  jury  as  follows:  "Now,  that  would  be  testimony, 
so  far,  simply  to  initiate  a  transaction  for  a  loan.  Unless  you  are  satisfied 
from  all  the  testimony  in  this  case  that  it  was  then  understood  by  Mrs.  Mun- 
ger and  by  Frank  Heilig  that  this  was  to  be  considered  as  sufilcient  and  that 
he  was  authorized  to  take  the  money  out  for  that  purpose  without  further  con- 
sultation with  her,  without  requiring  any  check  from  her  to  cover  the  amount 
♦  ♦  ♦  that  assent  alone  would  not  be  sufficient  to  constitute  her  author- 
ity for  his  taking  the  $5,000  from  her  account  in  the  bank.  But,  even  if  you 
should  find  that  she  did  not  so  authorize  him,— that  it  was  not  so  understood 
between  her  and  Heilig,— you  should  look  further  In  the  testimony  to  ascertain 
whether  she  had  ratified  that  act  by  her  subsequent  conduct.  It  appears  by 
the  testimony  that  a  statement  of  account  was  produced  by  the  plalutifT,  upon 
the  demand  of  the  defendant,  for  the  purpose  of  this  trial.  That  statement  has 
been  Introduced  in  evidence.  There  are  three  statements,  but  there  is  one  Id 
particular  which  mentions  a  note  of  Frank  Heilig  for  $5,000.  There  is  no 
testimony  in  this  case  definitely  fixing  the  time  when  that  statement  was  re- 
ceived by  Mrs.  Munger.  It  Is  not  claimed  there  is  proof  of  Its  actual  delivery 
to  her  at  that  particular  time,  except  as  you  may  determine  from  the  appear- 
ance of  the  paper  itself.  I  think  Mr.  Heilig  states  that  he  did  give  it  to  her.— 
either  delivered  it  to  her,  or  sent  it  to  her,  he  could  not  tell  which;  but  he  did 
not  attempt  to  fix  the  time.  If  you  can, -by  an  inspection  of  the  paper,  and  a 
comparison  of  the  figures,  and  the  items  contained  in  it,  in  connection  with  the 
bank  books  and  other  statements  in  this  case,  ascertain  the  time  when  it  was 
delivered  to  her,  you  are  authorized  to  do  so  from  all  the  testimony  to  the 
case,  and  determine  if  you  can  at  what  time  it  was  delivered,  for  the  purpose 
of  ascertaining  the  fact  of  any  Information  conveyed  to  Mrs.  Munger  of  the 
making  of  the  note  for  this  $5,000.  Tlie  proposition  Is  correct,  generally,  that 
a  party  cannot  be  held  to  have  ratified  the  act  of  an  agent,  unless  he  is  wholly 
and  truthfully  advised  as  to  all  the  facts  in  relation  to  it  But  I  doubt  whether 
that  would  be  applicable  to  the  extent  of  holding  that  Mrs.  Munger  would  not 
be  chargeable  with  this  sum  for  the  reason  alone  that  Frank  Heilig  had  not 
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told  her  of  the  time  when  he  had  in  fact  taken  the  money.  It  is  claimed  that 
he  had  at  this  time  taken  a  much  larger  amomit,— nearly  ten  thousand  dollars. 
But  if  Mrs.  Munger  intended  to  give  him  a  loan  of  the  five  thousand  dollars, 
and  believed  and  understood  that  the  loan  was  then  consummated,— that  her 
consent  was  then  given  that  he  was  to  draw  the  money  out,— then  it  is  the 
opinion  of  the  court  tliat  Mrs.  Munger  would  be  responsible  for  that  amount, 
and  that  the  bank  cannot  be  held  chargeable  for  the  payment  so  made.*' 

With  respect  to  the  loans  of  $1,000  to  Wall  &  Spauldlng,  and  of  $400  to  A.  C. 
Payne,  and  the  $75  paid  to  Heilig  by  the  bank  after  his  relations  with  the  bank 
as  teller  had  ceased,  and  appropriated  by  him  to  his  own  use,  the  court  instructed 
the  jury:  That  the  bank  had  no  right  to  make  any  charges  against  Mrs.  Mun- 
ger's  account,  unless  it  appeared  by  the  testimony  that  Heilig  had  authority, 
or  had  good  reasons  to  believe  and  understand  fr<Hn  the  conduct  of  Mrs.  Munger 
towards  him  that  he  was  authorized,  to  draw  moneys  from  the  bank  for  the 
purposes  mentioned  in  these  items.  That  it  appeared  by  the  testimony  that 
Heilig  had  no  express  authority  to  do  so,  either  verbal  or  in  writing.  If  au- 
thority to  take  the  money  and  charge  it  to  Mrs.  Munger's  account  existed,  it 
must  be  found  in  her  assent  to  transactions  of  that  kind  which  actually  came 
to  her  knowledge,  and  that  she,  with  full  knowledge  of  the  facts,  acquiesced  in 
that  method  of  doing  the  business,  and  that  the  burden  of  proof  was  with  the 
defendant  to  show  that  Heilig  was  so  authorized. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  below  for  the  amount 
claimed,  $14,435.06,  with  interest  from  date  of  demand,  amounting  in  all  to 
$15,012.46,  upon  which  judgment  was  entered,  and  to  reverse  that  judgment 
this  writ  of  error  is  sued  out. 

Gabe  Bouck,  for  plaintiflf  in  error. 

F.  C.  Winkler  and  C.  F.  Fawsett,  for  defendant  in  error. 

Before  WOODS,  JENKENS,  and  GROSSCUP,  Circuit  Judges. 

JENKINS,  Circuit  Judge,  after  thus  stating  the  facts,  delivi% 
opinion  of  the  court. 

It  is  elementary  that  a. principal  is  bound  by  the  wrongful  act  of  his 
agent  within  the  scope  of  the  agency.  It  is  also  correct  to  say  that  a 
principal  is  bound  by  those  acts  of  the  agent  in  pursuance  of  powers 
directly  conferred,  or  which  were  incidental  to  those  powers  and  not 
prohibited,  **because  they  are  the  direct  result  of  his  voluntary  and 
intentional  act."  Mechem,  Ag.  §  282.  This  author,  in  the  same  sec- 
tion, also  asserts  the  rule  to  be  that  the  principal  "is  likewise  responsi- 
ble, and  for  the  same  reasons,  for  those  acts  which  he  has  inten- 
tionally led  third  persons  to  believe  that  he  has  authorized.  He  is 
responsible  for  the  acts  of  the  agent  which  he  has  by  neglect,  omis- 
sion or  acquiescence  led  the  person  dealing  with  the  agent  to  believe 
he  had  authorized,  because  to  deny  them  would  be  a  fraud  upon  in- 
nocent persons."  There  is,  however,  a  duty  resting  upon  one  dealing 
with  the  agent  of  another,  and  that  duty  is  thus  well  stated  by  the 
same  learned  author: 

'*Every  person  dealing  with  an  agent  is  hound  to  ascertain  the  nature  and 
extent  of  his  authority.  He  must  not  trust  to  a  mere  presumption  of  nn- 
thority,  nor  to  any  mere  assumption  of  authority  by  the  agent.  He  must 
at  all  times  be  able  to  trace  the  authority  home  to  its  source."  Section  289. 
•The  person  dealing  with  the  agent  must  act  with  ordinary  prudence  and  rea- 
sonable diligence.  If  the  character  assumed  by  the  agent  is  of  such  a  sus- 
picious or  unreasonable  nature,  or  if  the  authority  which  he  seeks  to  exercise 
is  of  such  an  unusual  or  improbable  character,  as  would  suffice  to  put  an  ordi- 
narily prudent  man  upon  his  guard,  the  party  dealing  with  him  may  not  shut 
his  eyes  to  the  real  state  of  the  case,  but  should  either  refuse  to  deal  with  the 
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agent  at  all,  or  should  ascertain  from  the  principal  the  tme  conditloo  oC 
affairs."    Section  290.  . 

The  situation  is  complicated  when  the  transaction  involved  is  con- 
ducted upon  both  sides  by  one  who  is  in  some  manner  or  in  some 
respects  the  agent  of  both  principals  in  the  particular  matter.  In 
such  case  a  careful  scrutiny  of  the  facts  surrounding  and  controlling 
the  transaction  is  essential,  to  determine  in  what  particular  he  was 
the  agent  of  each  principal,  and  whether  the  knowledge  he  possessed 
of  the  wrongful  act  as  the  agent  of  the  one  is  imputable  to  the  other 
principal.  The  cases  to  which  we  are  referred  discuss  these  princi- 
ples at  length,  but  the  result  in  each  case  is  controlled  by  the  par- 
ticular facts  stated.  The  authorities  perhaps  may  be  properly  dassi- 
fled  as  follows:  First  Those  in  which  the  one  principal  received, 
through  the  intervention  and  the  wrongful  act  of  a  mutual  agent  of 
the  parties,  the  property  of  the  other  principal.  In  such  case  the 
party  receiving  the  property  of  the  other  is  chargeable  with  the 
knowledge  of  the  wrong  which  was  possessed  by  the  mutual  agenL 
Or,  to  state  the  proposition  shortly,  one  may  not  avail  himself  of  the 
results  of  his  agent's  fraud  without  responsibility  for  the  fraud, 
liank  V.  Cushman,  121  Mass.  490;  Loring  v.  Brodie,  134  Mass.  453; 
Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills,  147  Mass.  268,  17  N. 
E.  49.6;  First  Nat.  Bank  of  New  Milford  v.  New  Milford,  36  Conn. 
93;  Holden  v.  Bank,  72  N.  Y.  286;  Bank  v.  Dunbar,  118  Dl.  626, 
9  N.  E.  186.  Second.  Those  cases  in  which  the  fraudulent  agent,  be- 
ing the  agent  of  both  parties,  did  not  in  the  particular  transaction 
represent  the  principal  sought  to  be  charged,  but  was,  on  one  side  of 
the  transaction,  representing  himself,  and  the  principal,  in  person,  or 
others  representing  him,  were  upon  the  other  side.  In  such  case 
knowledge  of  the  wrong  is  not  imputed;  otherwise,  however,  if  in 
the  particular  transaction  the  agent  acted  for  both  principals.  In- 
nerarity  v.  Bank,  139  Mass.  332,  1  N.  E.  282;  Bank  v.  Babbidge,  160 
Mass.  563,  36  N.  E.  462;  Corcoran  v.  Cattle  Co.,  151  Mass.  74,  23  N. 
E.  727;  Bank  v.  Davis,  2  Hill,  451;  Bank  v.  Christopher,  40  N.  J. 
Law,  435;  Bank  v.  Irons,  8  Fed.  1,  and  note;  Bank  v.  Blake,  60  Fed. 
78;  Niblack  v.  Cosier,  74  Fed.  1000,  affirmed  on  appeal  in  47  U.  8. 
App.  637,  26  C.  C.  A.  16,  and  80  Fed.  596;  In  re  Plankinton  Bank,  87 
Wis.  378,  58. N.  W.  784.  Two  cases  cited  by  counsel  are  possibly  ex- 
ceptional,— not  falling  within  either  of  the  classes  specified.  In  the 
case  of  Gunster  v.  Power  Co.,  181  Pa.  St  327,  37  Atl.  550,  it  was 
held: 

"An  exception  to  the  general  rule  that  notice  to  the  agent  is  notice  to  the 
principal  arises  In  case  of  such  conduct  by  the  ngent  as  raises  a  clear  presump- 
tion that  he  would  not  communicate  the  fact  in  controversy,  as  where  the 
agent  acts  for  himself  in  his  own  interest,  and  adversely  to  that  of  the  princi- 
pal. Where  an  agent  representing  two  principals  conducts  a  scheme  to  defraud 
one  of  them,  it  wiU  be  presumed  that  he  did  not  disclose  to  the  principal  he 
intended  to  cheat  the  means  by  which  he  intended  to  effect  his  purpose.  An 
intended  fraud  committed  by  an  agent  on  his  own  account  is  beyond  the  scope 
of  his  employment,  and  bears  analogy  to  a  tort  wiUfuUy  committed  by  a  serv- 
ant for  his  own  purposes,  and  not  as  a  means  of  performing  the  business 
intrusted  to  him  by  his  master." 

In  that  case  the  treasurer  of  a  manufacturing  corporation,  being 
also  vice  president  of  a  bank,  executed  two  promissory  notes  in  the 
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name  of  the  manufacturing  corporation,  signing  them  as  treasurer. 
These  notes  were  discounted  by  the  bank,  and  the  manufacturing  cor- 
poration was  given  credit  for  the  proceeds.  On  the  same  day  the 
treasurer  drew  the  check  of  the  manufacturing  corporation  *'to  the 
order  of  dft.  N.  Y/'  As  vice  president  he  caused  the  amount  of  the 
check  to  be  charged  to  the  manufacturing  corporation  upon  the  books 
of  the  bank,  and  on  the  same  day,  in  payment  of  the  check,  he  drew 
two  drafts  upon  New  York  in  the  name  of  the  bank,  and  signed  by 
him  as  vice  president,  making  them  payable  to  his  own  order.  He 
received  payment  of  the  drafts  in  currency,  and  used  the  proceeds  for 
his  private  purposes.  In  a  suit  brought  by  the  bank  against  the 
corporation  upon  its  promissory  notes,  the  court  ruled  that  as  treas- 
urer of  the  manufacturing  corporation  he  had  the  authority  to  ex- 
ecute the  notes  and  the  check  for  the  proceeds  of  the  discount,  and 
that  the  manufacturing  corporation,  and  not  the  bank,  was  liable  for 
the  loss.  **The  real  question,"  says  the  court,  "is,  in  what  capacity 
did  Jessup  commit  the  fraud?  It  is  clear  it  was  as  treasurer  of  the 
appellee.  It  was  as  treasurer  he  presented  the  notes  for  discount, 
and  as  treasurer  he  drew  the  check  for  the  proceeds.  Both  acts 
were  within  his  authority  as  treasurer,  and  would  have  been  lawful 
if  they  had  been  honest;  but  he  drew  the  money  on  drafts  which  were 
the  property  of  the  company,  and  when  he  embezzled  the  money  it 
was  the  money  of  the  company.  The  bank  had  no  part  in  his  act, 
and  gained  nothing  by  it.  The  fraud  had  itp  inception  and  consum- 
mation in  acts  done  in  his  capacity  of  treasurer  of  the  defendant 
company,  and  it  should  bear  the  loss.'* 

In  Daniels  v.  Bank,  92  Hun,  460,  38  N.  Y.  Supp.  580,  the  plain- 
tiff, in  1875,  being  unmarried,  went  to  Europe,  and  just  previous  to 
her  departure  left  with  one  Dann,  who  for  a  long  period  had  been 
the  secretary,  treasurer,  and  general  financial  manager  of  the  bank, 
blank  checks,  signed  by  her,  to  be  filled  and  used  by  him  during  her 
absence  as  she  should  direct.  She  returned  the  following  year,  and 
in  April,  1879,  without  authority,  Dann  filled  one  of  these  checks  for 
f4,000,  and  used  it  to  cover  up  his  fraudulent  transactions  with  the 
bank.  It  was  held  that  the  plaintiff  was  not  chargeable  by  the  bank 
with  the  check,  that  the  knowledge  of  Dann  was  the  knowledge  of 
the  bank,  that  he  knew  of  the  plaintiff's  return  from  Europe,  that  his 
agency  had  been  revoked  at  the  time  when  the  check  was  filled  out, 
that  the  bank  was  chargeable  with  knowledge  of  those  facts,  and 
that  the  rule  that,  when  one  of  two  innocent  persons  must  lose,  he 
should  bear  the  loss  who  made  the  loss  possible,  did  not  apply.  The 
court,  in  delivering  judgment,  observed: 

'  "Oonsiderable  stress  now  appears  to  be  laid  upon  the  fact  that  the  check 
in  question  was  not  in  any  way  altered  by  Dann,  and  that  in  filling  it  up  as 
be  did  he  was  acting  within  the  scope  of  his  authority  as  the  plaintiff's  agent. 
The  obvious  answer,  however,  is  that  the  agency  conferred  upon  Dann  by  the 
plaintiff  was  for  a  particular  purpose,  and  to  cover  only  such  time  as  she 
should  be  absent  from  the  country,  and  it  undoubtedly  terminated  with  her 
return  to  America  in  1876.  Two  years  thereafter  she  changed  her  name  from 
Enos  to  Daniels.  These  facts  were,  of  course,  aU  well  known  to  Dann,  and 
his  knowledge  was  the  knowledge  of  the  bank;  and,  with  this  knowledge,  it 
is  difficult  to  see  anything  in  this  contention  upon  which  the  defendant  can  rest 
its  claim  that  the  plaintiff  should  be  charged  with  the  amount  of  this  check. 
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Again,  it  is  charged  that  the  bank  is  entitled  to  the  benefit  of  this  check, 
upon  the  principle  that,  when  one  of  two  innocent  parties  most  suffer  by  reA- 
son  of  a  fraudulent  transaction,  it  shall  be  the  one  whose  act  made  it  pos- 
sible for  the  fraud  to  be  perpetrated.  This  principle  might  be  invoked  with 
great  propriety  if  the  circumstances  of  the  case  were  different,— In  other  words, 
if  Dann  sustained  the  relation  of  a  third  party,  simply,  and  had  no  connectSoo 
with  the  bank;  but  here,  confessedly,  he  was  not  only  the  secretary  and  treas- 
urer of  the  bank,  but  he  had  the  general  charge  of  its  affairs,  and  was  in  fact 
himself  the  bank,  and,  bearing  this  intimate  relation  to  the  bank,  it  would  l>e 
a  strange  perversion  of  the  rule  to  hold  that  he  might  perpetrate  a  fraud  like 
the  one  in  question,  and  yet  the  bank  be  permitted  to  profit  thereby.** 

These  two  cases,  upon  first  blush,  might  seem  not  to  be  in  accord. 
They  may  perhaps  be  reconciled  upon  the  ground  that  in  the  first 
case  the  treasurer  of  the  manufacturing  corporation  had  full  power 
to  sign  the  notes  and  checks  of  the  corporation,  and  had  actual 
authority  to  draw  the  money  from  the  bank;  while  in  the  latter  case, 
the  authority  of  the  agent  being  revoked  by  the  principal's  return. 
the  agent  was  without  authority  to  fill  up  or  use  the  check,  and 
that  as  the  agent,  being  the  chief  financial  oflScer  of  the  bank,  con- 
ducted the  transaction  on  behalf  of  the  bank,  the  latter  was  charge- 
able with  knowledge  of  the  want  of  authority  and  of  the  intended 
wrong. 

We  are  not,  however,  called  upon  to  reconcile  these  cases,  if  they 
are  divergent;  for  the  case  in  hand,  in  our  judgment,  falls  within 
principles  recognized  by  both  cases. 

We  proceed  to  inquire  which  party  litigant,  within  the  principles 
stated,  should  bear  the  loss  for  the  moneys  withdrawn  by  Heilig. 
It  is  conceded  that  he  had  no  actual  authority  from  the  defendant 
in  error  to  withdraw  moneys  from  the  bank  on  her  account.  Heilig 
himself  so  states.  The  conversation  stated  by  the  cashier  of  the 
bank  to  have  been  had  with  Mrs.  Munger  gives  no  color  of  authority 
80  to  do;  nor  does  he  venture  to  say  that  he  so  understood,  or  that 
he  permitted  Heilig's  acts,  relying  upon  any  such  statements  or 
assumption.  The  extent  of  the  agency,  so  far  as  the  record  discloses, 
was  to  make  loans  for  Mrs.  Munger  under  her  direction,  to  collect 
interest,  pay  taxes,  collect  moneys  paid  in  on  her  account,  and  to 
deposit  them  to  her  credit  in  the  bank.  The  custom  was,  upon  the 
making  of  a  loan  or  upon  drawing  moneys  from  the  bank,  to  obtain 
from  her  a  check  for  the  desired  amount,  which  was  presented  to 
the  bank,  and  constituted  the  latter's  authority  to  charge  Mrs.  Mun- 
ger's  accoimt.  This  custom  was  known  to  the  bank.  Over  |92,000 
was  thus  paid  by  the  bank  upon  such  vouchers.  Heilig  was  at  the 
time  the  paying  and  receiving  teller  of  the  bank,  and  trusted  by  it 
with  the  duty  of  determining  upon  the  suflBciency  of  a  voucher  or 
check  presented  to  the  bank  for  the  payment  of  money.  Thus,  unau- 
thorized by  Mrs.  Munger,  he  takes  to  his  own  possession,  and  for  his 
own  use,  moneys  of  the  bank  which  were  in  his  keeping  and  under 
his  control  as  such  teller.  In  so  doing,  we  are  clearly  of  the  opinion 
that  he  acted  as  the  teller  of  the  bank.  He  could  not  do  that  except 
as  such  officer.  He  made  and  delivered  to  the  bookkeeper  a  teller's 
memorandum  for  each  such  amount  drawn,  directing  the  charge 
of  the  amount  to  the  debit  of  Mrs.  Munger's  account.  In  so  doing, 
in  what  capacity  did  he  act?     These  vouchers  were  certainly  not 
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made  by  or  with  the  authority  of  Mrs.  Munger,  nor  did  they  purport 
80  to  be  made.  Heilig  himself  states,  "No  one  but  an  officer  of  the 
bank  ever  makes  such  a  memorandum."  They  were  in  fact  merely 
the  minutes  of  transactions  made  by  a  teller  of  the  bank  as  a  direc- 
tion to  the  bookkeeper  with  respect  to  charges  to  be  entered  in  the 
books,  and  of  course  the  bank,  in  making  such  a  debit,  must  take 
the  responsibility  of  its  correctness,  and  of  the  authority  of  the  teller 
to  direct  it. 

Doubtless  Heilig  designed  to  defraud  Mrs.  Munger,  and  not  the 
bank;  but  the  acts  which  he  did,  the  means  which  he  employed, 
were  not  within  the  scope  of  his  agency  for  Mrs.  Munger,  but 
were  those  which  could  only  be  done  and  employed  by  an  agent 
of  the  bank,  and  in  that  capacity.  It  was  not  otherwise  possible 
to  accomplish  the  theft.  In  the  language  of  the  supreme  court  of 
Pennsylvania  in  Gunster  v.  Power  Co.,  supra,  "The  fraud  had 
its  inception  and  consummation  in  acts  done  in  his  capacity"  of 
teller  of  the  bank.  The  acts  themselves  furnish  no  reason  to  the 
officers  of  the  bank  to  infer  an  apparent,  still  less  an  actual,  au- 
thority from  Mrs.  Munger.  They  were  acts  directly  opposed  to  the 
custom  in  all  well-ordered  banking  institutions,  in  direct  contraven- 
tion of  the  usual  custom  of  business  all  over  the  civilized  world,  in 
clear  opposition  to  the  custom  in  which  this  particular  agency  was 
conducted,  as  the  officers  of  the  bank  knew,  or  should  have  known; 
for  the  checks  of  Mrs.  Munger  upon  this  account,  to  the  number  of 
several  hundred,  and  to  the  amount  of  over  |92,000,  were,  in  the 
course  of  business  delivered  to  and  honored  by  the  bank.  These 
wrongful  acts  of  Heilig,  of  themselves,  were  "of  such  suspicious 
and  unreasonable  nature,  and  of  such  unusual  and  improbable  char- 
acter," to  challenge  scrutiny  and  create  alarm.  The  president  and 
cashier  of  a  bank  may  not  shut  their  eyes  to  what  is  going  on  around 
them.  They  are  placed  in  control  and  supervision  of  those  under 
them,  and  that  supervision  should  be  vigilant.  This  dishonest 
teller,  a  month  after  this  agency  for  Mrs.  Munger  began,  was  allowed 
by  the  bank  to  take  the  sum  of  |4,000,  in  one  sum,  and  to  have  it 
charged  by  the  bank  to  Mrs.  Munger's  account  upon  a  debit  memo- 
randum made  by  himself.  Such  acts  were  permitted  from  time  to 
time  during  a  period  of  six  years,  without  suggesting  alarm  or  induc- 
ing inquiry  upon  the  part  of  the  officers  of  the  bank.  If,  from  his 
long  service  in  the  bank,  its  officers  placed  undue  confidence  in  Heilig, 
and  failed  in  careful  and  vigilant  supervision,  the  bank,  and  not 
Mrs.  Munger,  must  assume  the  responsibility  for  his  unauthorized 
acts.  His  conduct  should  have  put  an  ordinarily  prudent  man  upon 
his  guard.  The  acts  which  he  did  were  within  his  duties  as  teller, 
and,  within  the  principles  asserted  in  the  Pennsylvania  case  cited,  his 
knowledge  of  the  wrong  was  the  knowledge  of  the  bank.  The  loss 
was  made  possible  by  ti^e  authority  conferred  by  the  bank  upon  its 
teller,  and  therefore  we  think  that  the  court  below  was  justified  in 
holding  that  the  bank  was  responsible  for  these  acts  of  its  servant. 

With  respect  to  the  ?5,000,  part  of  the  moneys  so  taken,  and  rep- 
resented by  the  note  of  Heilig  for  that  amount,  it  appears  that,  after 
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more  than  that  amount  of  money  had  been  abstracted,  he  suggested 
to  Mrs.  Hunger  the  subject  of  a  loan  to  himself  of  f5,000  upon  timber 
lands.  He  did  not  desire  a  loan.  He  was  merely  seeking  to  coTer 
up  the  fraud  he  had  perpetrated  upon  .the  bank,  and  in  some  way  to 
commit  Mrs.  Hunger  to  the  sanction  of  his  wrongful  act  as  teller, 
and  in  directing  the  charge  of  that  amount  to  Hrs.  Hunger's  account. 
He  neither  suggested  the  time  nor  the  terms  of  the  proposed  loan, 
nor  the  property  upon  which  it  was  to  be  secured,  nor  his  title  thereto. 
Upon  her  expression  of  willingness  to  make  him  a  loan,  and  without 
further  negotiation,  without  any  examination  of  title,  without  the 
making  of  any  mortgage,  without  the  submission  to  her  of  any  facts, 
and  without  her  Imowledge,  he  signed  a  note  payable  to  Mre.  Hunger 
in  five  years,  and  indorsed  upon  the  back  a  description  of  lands  in 
which,  it  was  said,  he  had  a  half  interest,  placed  that  note  in  the 
box  containing  her  securities,  which  was  in  his  exclusive  keeping, 
and  carefully  concealed  the  facts  from  her  knowledge.  To  seriously 
speak  of  this  transaction  as  a  perfected  loan,  which  would  bind 
Mrs.  Hunger  and  relieve  the  bank  from  the  act  of  its  dishonest  teller, 
shocks  the  moral  sense.  It  was  no  loan  of  money.  It  was  a  bald 
subterfuge  to  impose  upon  her  the  responsibility  for  the  prior  theft 
by  the  teller  of  the  moneys  of  the  bank.  Condonement  of  fraud 
cannot  be  procured  by  fraud.  In  this  transaction  Heilig  assumed  to 
act  both  for  himself  and  for  his  principal,  and  it  would  require  clear 
evidence  of  knowledge  and  assent  to  hold  the  principal  bound,  "for 
it  is  against  the  general  law  of  reason  that  an  agent  should  be  in- 
trusted with  power  to  act  for  his  principal  and  for  himself  at  the 
some  time."  Bank  of  New  York  Nat.  Banking  Ass'n  v.  American 
Dock  &  Trust  Co.,  143  N.  Y.  564,  38  N.  E.  714.  The  court  below  sub- 
mitted the  question  to  the  jury  whether  a  loan  was  in  fact  consum- 
mated, and  whether  Hrs.  Hunger  authorized  Heilig  to  draw  the 
moneys,  and  charged  them  that,  if  such  were  the  case,  Hrs.  Hunger 
would  be  responsible,  and  the  bank  could  not  be  held  for  the  sum 
so  taken  by  its  teller.  It  seems  to  us  that  the  charge  was  certainly 
as  strongly  in  favor  of  the  bank  upon  this  branch  of  the  case  as  it 
ought  to  have  been.  The.  jury,  under  the  charge,  found  the  issue  in 
favor  of  the  defendant  in  error,  and  certainly  the  bank  has  no  reason 
for  complaint. 

With  respect  to  the  asserted  ratification  of  this  supposed  loan  of 
f 5,000,  it  id  to  be  said  that  ratification  must  be  founded  upon  knowl- 
edge of  the  facts,  and  must  be  an  intelligent  affirmance  and  adoption 
of  unauthorized  acts.  This  affirmance  is  sought  to  be  proven  or  in- 
ferred from  the  fact  that  Exhibit  R2,  which  contained  a  statement 
of  this  note  of  f  5,000,  was  delivered  to  Hrs.  Hunger.  The  testimony 
of  Heilig  is  not  clear  upon  this  question,  as  he  at  one  time  affirmed 
that  he  did  not,  and  at  another  time  that  he  did,  deliver  it  to  her, 
but  could  not  state  the  time  of  such  delivery.  The  record  does  not 
disclose  which  party  produced  that  statement  at  the  trial.  It  is 
assumed  by  counsel  for  the  plaintiff  in  error  that  this  must  have 
been  the  statement  presented  to  Hrs.  Hunger,  at  Oshkosh,  in  the 
autumn  of  1894^  before  she  removed  to  Chicago,  and  this  conclusion 
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is  deduced  from  the  face  of  the  document.  A  careful  scrutiny  of 
the  paper  satisfies  us  that  it  is  not  the  one  then  delivered.  This  pa- 
per contains  a  written  statement  of  certain  securities  and  at  the  foot, 
in  pencil,  in  the  handwriting  of  Heilig,  is  a  statement  of  receipts, 
including  interest  from  January  1,  1894,  to  October  1,  1894,  and 
subsequently,  footing  up  ?3,091.47,  against  which  sum  is  the  date 
"January  1,  1894,"  which  is  manifestly  an  error  and  is  intended  for 
January  1,  1895,  as  the  first  entry  in  the  column  is  a  statement  of 
interest  to  October  1,  1894,  and  the  exhibit  contains  a  statement 
of  a  loan  to  Houghton  of  11,050,  also  included  in  Exhibit  S2,  which 
states  its  date  as  January,  1894.  Again,  the  paper  contains  in  pencil 
a  statement  of  notes  delivered  to  Mrs.  Munger,  which  are  doubtless 
the  ones  which  she  took  with  her  to  Chicago  in  the  autumn  of  1894. 
Upon  its  face,  it  would  rather  seem  that,  5  this  statement  was  pro- 
duced at  that  time,  it  remained  in  Heilig's  keeping,  and  the  writ- 
ings in  pencil  were  placed  there  by  him  after  Mrs.  Munger's  de- 
parture. Exhibit  S2,  which  is  a  statement  manifestly  prior  in  time 
to  that  of  Exhibit  R2,  has  the  entry  of  a  loan  dated  January,  1894, 
which  is  subsequent  to  the  date  of  the  Heilig  note  of  t5,0O0,  but  that 
statement  makes  no  mention  of  the  latter.  This  statement.  Exhibit 
S2,  he  testifies,  he  delivered  to  Mrs.  Munger  before  she  went  to  Chi- 
cago. Of  course,  a  statement  delivered  and  retained  by  a  part^-, 
which  referred  to  a  note  of  that  magnitude,  even  with  imperfect 
knowledge  of  the  facts,  might  be  strong  to  show  acquiescence;  but 
the  doubt  which  is  cast  upon  the  fact  of  delivery  or  the  time  of  de- 
livery, coupled  with  the  direct  denial  by  Mrs.  Munger  of  any  knowl- 
edge of  the  matter  or  of  the  giving  of  any  authority  to  withdraw  the 
money,  renders  it  peculiarly  a  question  for  the  jury,  and  that  question 
was  fairly  submitted  to  them  by  the  court  below. 

With  regard  to  the  matter  of  money  loaned  to  Wall  &  Spaulding, 
taken  from  the  bank  without  the  authority  of  Mrs.  Munger,  and 
which  Heilig  says  was  repaid  to  him,  and  which  the  bank  books 
show  did  not  go  to  Mrs.  Munger's  account  or  inure  to  her  benefit, 
upon  the  principle  above  stated  the  bank  is  responsible  for  it;  for, 
having  delivered  the  money  to  its  teller  without  authority  of  Mrs. 
Munger,  it  has  no  right  to  charge  her  account  therewith,  unless  she 
has  knowingly  ratified  the  act,  or  the  bank  can  show  (for  the  burden 
rests  upon  it)  that  the  money  has  inured  to  her  benefit. 

With  respect  to  the  loan  to  Arthur  C.  Payne,  which  appears  to 
amount  to  |400,  it  need  only  be  said  that  the  matter  stands  upon 
the  same  footing  as  the  loan  to  Wall  &  Spaulding,  with  this  excep- 
tion: That  on  June  16,  1895,  Heilig  reported  to  Mrs.  Munger  a 
loan  made  on  one  year's  time  to  Payne,  of  ?200.  This  appears  in 
an  account  as  an  expenditure,  and  is  deducted  from  receipts.  It 
may  be  doubted  whether  that  fact  should  be  construed  into  a  notice 
to  Mrs.  Munger  that  her  agent  was  drawing  moneys  from  the  bank 
on  her  account  without  her  check.  For  all  that  appears  upon  the 
face  of  the  letter,  the  money  may  have  been  taken  by  him  from  mon- 
eys collected  and  not  deposited.  It  might  perhaps  be  a  ratification 
of  her  agent's  act  in  loaning  to  Payne  that  amount.  The  whole  mat- 
ter, however,  was  fairly  submitted  to  the  jury,  which  has  found  ad- 
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versely  to  the  plaintiflf  in  error,  and  we  are  not  at  liberty  to  diBtorb 
the  verdict  If  we  were,  we  should  be  loth  so  to  do,  or  to  abate  the 
amount,  since  the  total  sum  to  which  the  plaintiff  seems  «ititled 
is  over  |1,800  in  excess  of  the  amount  claimed  and  recovered. 

The  question  respecting  the  loans  to  the  Pearson  Refrigerator  & 
Cold-Storage  Company,  representing  the  amount  of  money  charged 
to  Mrs.  Hunger  by  tiie  bank  after  Heilig  had  severed  his  connec- 
tion with  the  bank,  and  by  his  direction  credited  to  the  Pearson  Re- 
frigerator &  Cold-Storage  Company,  in  which  he  was  a  party  chiefly 
interested,  is  set  at  rest  by  the  principles  of  law  herein  stated, 
and  the  court  correctly  directed  a  verdict  against  the  bank  for  that 
amount.  It  could  not  charge  that  sum,  or  any  sum,  to  Mrs.  Hun- 
ger, upon  request  of  her  agent  acting  without  authority.  It  was 
bound  to  ascertain  the  extent  of  his  powers;  and,  authority  being 
wanting  in  the  agent,  and  as  he  could  not  thus  deal  for  the  principal 
in  a  matter  in  which  he  was  personally  interested,  the  bank  acts  at 
its  peril.  Chrystie  v.  Foster,  26  U.  S.  App.  67,  72,  9  C.  C.  A.  606. 
and  61  Fed.  551.  The  same  remarks  are  applicable  to  the  sum  of 
|75  which  the  bank  permitted  Heilig  to  take  after  he  had  severed 
his  connection  with  the  bank,  and  which  it  charged  to  Mrs.  Hun- 
ger's account.  Upon  this  item  the  court  fairly  submitted  the  ques- 
tion to  the  jury. 

It  is  charged  that  Hrs.  Hunger  was  grossly  n^ligent  in  hCT  deal- 
ings with  her  agent.  It  may  not  be  denied  that  to  some  extent  she 
is  subject  to  the  charge  of  neglect.  She,  without  doubt,  placed  un- 
due confidence  in  him.  But  her  carelessness  and  imprudence  in  no 
way  induced  action  upon  the  part  of  the  bank.  No  act  is  shown  in- 
dicating that  she  had  intentionally  led  third  persons  to  believe  that 
Heilig  had  authority  to  draw  moneys,  or  which  warranted  the  bank 
in  so  believing;  and  it  does  not  appear  that  the  bank,  in  permitting 
the  action  of  Heilig,  acted  upon  any  knowledge  of  her  supposed  neg 
lect,  or  believed  that  Heilig  was  so  authorized.  If  notiiing  mav 
be  excused  to  her  by  reason  of  her  sex,  or  by  reason  of  her  mani- 
fest unfamiliarity  with  business  affairs,  what  shall  be  said  of  trained, 
experienced,  and  skilled  officers  of  a  bank,  who,  in  contravention 
of  the  recognized  course  of  business,  have  permitted  its  teller  for 
a  series  of  years  to  act  in  disregard  of  well-settled  rules  of  bank- 
ing, whereby  he  used  his  position,  and  the  means  which  they  placed 
in  his  hands,  to  unlawfully  take  the  moneys  of  the  bank,  and  who 
now  seek  to  charge  his  acts  upon  one  for  whom  he  acted  in  a  lim- 
ited way,  but  from  whom  he  had  no  authority  to  do  in  her  name 
the  things  which  the  bank  permitted  him  to  do.  We  are  satisfied 
that  the  verdict  is  just,  and  that  no  reversible  error  occurred  in  the 
submission  of  the  case.  We  have  not  dealt  in  detail  with  the  specific 
requests  to  charge,  or  with  the  exceptions  to  the  charge  as  given, 
because,  as  we  think,  under  the  principles  which  must  govern,  the 
charge  was  correct.  We  also  take  no  account  of  the  acts  of  Mrs. 
Hunger's  son  during  her  absence  abroad.  He  acted  without  author 
itj,  and  without  knowledge  of  the  extent  of  the  agency,  or  of  the 
things  done  in  pursuance  of  it.  What  he  did  was  merely  tentative,  to 
protect  her  estate  from  possible  loss  until  his  mother  could  be  ad- 
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vised.  Her  repudiation  of  Heilig's  acts  immediately  upon  her  return, 
and  upon  notice  of  them,  was,  we  think,  timely,  and  efficient  to  dis- 
charge her  of  responsibility  for  them.    The  judgment  is  affirmed. 

GROSSCTJP,  Circuit  Judge,  sat  at  the  hearing,  and  concurred  in  the 
decision  of  this  cause,  but,  by  reason  of  illness,  had  no  share  in  the 
preparation  of  the  opinion. 


(95  Fed.  111.) 

AMERICAN    CREDIT   INDEMNITY    CO.   v.    CARROLLTON   FURNITURE 

MFG.  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  25,  1899.) 

No.  144. 

1.  Ihsurance— Statements  in  Application— Express  Warranties. 

Wlien  there  is  a  distinct  agreement  tliat  an  application  for  insurance 
is  a  part  of  the  contract,  and  the  statements  in  the  application  are  ex- 
pressly declared  to  be  warranties,  they  are  to  be  treated  as  such,  and  not 
merely  as  representations,  and  must  be  strictly  true,  or  the  policy  wIU  not 
take  efTect 

•2.  Same— Construction  of  Contract— What  Law  (Governs. 

The  fact  that  an  application  for  a  policy  of  insurance  against  business 
losses  by  the  insolvency  of  debtors  was  made  out  in  the  state  where  the 
applicant  resided  does  not  render  the  contract  subject  to  the  statutes  of 
that  state,  where  the  application  was  forwarded  to  the  company  In  another 
state,  where  the  policy  was  issued,  and,  so  far  as  appears,  where  a  loss 
thereunder  is  payable.  Such  a  policy  is  a  commercial  instrument,  and 
governed  by  the  general  principles  of  commercial  law,  unless  the  statutes 
of  the  state  where  the  contract  was  made  control  its  construction.! 

3.  Same— Notice  of  Loss— Waiver. 

Mere  silence,  by  failure  to  reply  to  a  letter  regarding  a  loss,  is  not  a 
waiver  of  a  positive  requirement  of  the  policy  as  to  notice  of  the  loss, 
when  the  policy  expressly  provides  that  it  shall  not  be  held  a  waiver,  and 
that  changes  in  the  conditions  of  the  policy  must  be  in  writing,  signed  by 
the  president  or  secretary  of  the  company. 

4.  Same. 

A  policy  of  insurance  against  business  losses  by  reason  of  insolvency  of 
debtors  contained  definitions  of  insolvency,  among  which  was  the  return 
unsatisfied  of  an  execution  in  favor  of  the  insured.  It  also  required  the  in- 
sured to  give  notice,  within  10  days  after  learning  of  the  insolvency  of  a 
debtor,  on  blanks  furnished  by  the  company,  and  in  the  manner  prescribed 
by  it.  Such  blanks  contained  no  reference  to  insolvency,  but  required  the 
Insured  to  answer  questions  as  to  the  "failure"  of  a  debtor,  date,  nature, 
etc.  Hdd,  that  the  word  "failure"  was  used  in  Its  commercial  sense,  and 
that  confessions  of  Judgments  by  a  debtor  who  was  in  business,  and  a 
seizure  of  his  stock  by  the  sheriff,  causing  a  suspension  of  his  business, 
was  a  "failure"  in  a  conunerclal  sense,  and  that  a  report  of  such  fail- 
ure by  the  insured  within  10  days,  with  the  questions  in  the  company*s 
blanks  fully  answered,  fulfilled  the  requirements  as  to  notice,  and  a  second 
notice  after  the  return  of  an  execution  unsatisfied  was  not  reqmred. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

1  As  to  credit  insurance,  see  note  to  Indemnity  Co.  v.  Wood,  19  C.  C.  A.  271, 
and  note  to  American  Credit  Indemnity  Co.  v.  Athens  Woolen  Mills,  34  C.  C. 
A.  165. 
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This  Is  a  writ  of  error  to  review  a  Judgment  of  the  circuit  court  tot  tiie 
Southern  district  of  New  Yorli,  in  favor  of  the  Carn^ton  Furniture  21anafac- 
turing  Company,  a  Kentuclcy  corporation,  against  the  American  Credit  In- 
demnity Company,  a  New  Yorlc  corporation,  upon  a  policy  of  Insurance,  dated 
July  2,  1895,  which  Insured  the  plaintiff  against  business  losses  from  the  in- 
solvency of  debtors  on  sales  and  deliveries  of  goods  to  be  made  between  July 
1,  1895,  and  July  31,  1896.  A  rider,  subsequently  attached  to  the  policy,  pro- 
vided that  losses  of  the  kind  included  In  the  policy,  occurring  after  the  payment 
of  the  premium,  on  sales  and  shipments  made  from  July  1,  1894,  to  July  1, 
1895,  could  be  proven  under  the  policy  in  accordance  with  Its  terms.  The 
question  upon  the  trial  to  the  jury  In  regard  to  the  amount  of  losses  related 
to  the  loss  suffered  by  the  plaintiff  in  its  sales  to  a  Arm  under  the  name  of 
Elliott  &  Cougle,  of  the  city  of  New  York.  The  jury  returned  a  verdict  for 
the  plaintiff  for  the  sum  of  $5,666.27  and  interest,  upon  which  Judgment  wis 
entered. 

Albert  Stickney,  for  plaintiff  in  error. 
William  H.  Eussell,  for  defendant  in  error. 

Before  WALLACE  and  SHIPMAN,  Circuit  Judges. 

SHIPMAN,  Circuit  Judge  (after  stating  the  facts).  In  the  applica- 
tion for  insurance,  which  was  made  in  Kentucky,  the  plaintiff  war- 
ranted the  answers  to  the  questions  asked  by  the  defendant  to  be  true, 
and  offered  these  answers  as  a  consideration  for  the  policy  to  be  is 
sued.  The  policy,  subsequently  executed,  and  dated  in  New  York 
City,  declared  that  it  was  issued  in  consideration  of  the  application, 
which  was  made  part  of  the  contract  of  indemnity.  Ilie  answer  to 
the  question  in  regard  to  gross  sales  and  gross  losses  was  that  for 
each  of  three  years  ending  in  July,  1891,  1892,  and  1893,  the  gross 
sales  were  about  |100,000.  The  actual  sales  for  these  years  wew 
187,441.61, 199,990.65,  and  |97,831.06.  The  gross  losses  stated  in  thf> 
answer  for  the  same  years  were  |49a90,  |1,040.26,  and  |818J22.  Tht- 
losses  as  claimed  by  the  defendant  for  those  years  were  ♦3,080.74. 
12,275.17,  and  |1,334.59.  The  important  question  upon  this  point 
was  in  regard  to  the  amount  of  losses  for  the  year  ending  in  July,  189L 
which  the  defendant  claimed  had  been  reduced  to  about  |1,680,  and 
there  was  vague  testimony  about  an  additional  reduction  of  small 
amount.  The  defendant  asked  the  court  to  charge  that  the  written 
answers  to  the  questions  in  the  application  were  express  warranties, 
upon  the  faith  of  which  the  policy  was  given,  and,  if  untrue,  the  ma- 
teriality to  the  risk  was  unimportant,  and,  if  not  strictly  performed, 
that  the  plaintiff  could  not  recover.  The  court  charged  that,  if  there 
was  a  substantial  misrepresentation  as  to  the  facts  at  the  time  the  ap- 
plication was  made,  the  plaintiff  was  not  entitled  to  recover,  but,  if 
the  differences  were  unsubstantial  and  immaterial,  such  differences 
would  not  stand  in  the  way  of  its  recovery,  and,  if  the  difference  was 
between  1498.90  and  ^3,080.74,  that  would  be  a  material  and  substan- 
tial variation  from  the  amount  stated  in  the  application,  and  would  de- 
feat the  plaintiff's  right  to  recover.  The  request  in  regard  to  the  ne- 
cessity of  strictness  in  performance  of  a  warranty  was  not  complied 
with,  and,  probably  from  the  fact  that,  as  the  policy  also  made  mis- 
representation and  concealment  matters  in  avoidance,  the  different 
between  a  warranty  and  representation  was  not  sharply  pointed  out. 

The  application  contains  an  undjuivoeal  warranty,  and  by  the  ex- 
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press  terms  of  the  policy  became  a  part  of  the  contract.  Courts  have 
been  reluctant  to  import  terms  of  warranty  which  were  contained  in 
the  application  or  proposition  for  insurance  into  the  completed  agree- 
ment, unless  the  policy  clearly  manifested  the  agreement  of*  the 
parties  to  the  union  of  the  two  papers  in  one  contract  (Insurance 
Co.  V.  Raddin,  120  U.  S.  183,  7  Sup.  Ct.  500);  but  when  there  is  a  dis- 
tinct agreement  that  the  application  is  a  part  of  the  contract,  and  the 
statements  in  the  application  upon  which  the  contract  is  based  are 
expressly  declared  to  be  warranties,  the  intent  of  the  insured  to  bind 
himself  to  exactness  of  truth  in  his  answers,  although  th^  facts  which 
are  called  for  may  seem  not  material,  is  clearly  and  adequately  mani- 
fested, and  "the  contract  must  be  enforced  according  to  its  terms" 
(Miles  V.  Insurance  Co.,  3  Gray,  580;  Campbell  v.  Insurance  Co.,  98 
Mass.  391;  Burritt  v.  Insurance  Co.,  5  Hill  (N.  Y.)  188;  Brady  v. 
Association,  20  U.  S.  App.  337,  9  C.  C.  A.  252,  60  Fed.  72p.  WTiere 
the  assertions  or  representations  upon  which  the  contract  is  declared 
to  be  based  are  warranties,  they  must  be  "strictly  true,  or  the  policy 
will  not  take  effect;  and  this  is  so  whether  the  thing  warranted  be 
material  to  the  risk  or  not.  It  would,  perhaps,  be  more  proper  to  say 
that  the  parties  have  agreed  on  the  materiality  of  the  thing  warranted, 
and  that  the  agreement  precludes  all  inquiry  into  the  subject."  Bur- 
ritt V.  Insurance  0>.,  supra.  This  terse  statement  by  Judge  Bronson 
has  been  often  repeated  in  various  modes  of  expression,  but  to  the 
same  effect.  Jeffries  v.  Insurance  Co.,  22  Wall.  47;  Insurance  O). 
V.  Prance,  91  U.  S.  510,  and  the  cases  previously  cited.  The  arswer 
in  regard  to  the  amount  of  gross  sales  was  expressed  to  be  ap- 
proximate, but,  in  regard  to  the  amount  of  the  gross  losses  which  were 
the  result  of  the  business  for  the  year  ending  in  July,  1891,  the  answer 
professed  to  be  exact;  and  the  question  of  a  breach  of  warranty,  if 
any  question  really  existed,  rather  than  that  of  misrepresentation, 
should  have  been  submitted  to  the  jury.  If  no  question  could  exist 
in  regard  to  the  fact  of  a  breach,  as  would  be  the  case  if  the  actual 
loss  was  f  1,680,  instead  of  ?498,  there  was  no  liability  under  the  policy. 
The  defendant  presented  upon  the  argument  before  this  court  a 
statute  of  Kentucky  of  February  4, 1874,  which  provided  as  follows: 

"AU  statements  in  any  application  for  or  policy  of  Insurance  shaU  be  deemed 
and  held  representations  and  not  warranties,  nor  shall  any  misrepresentation, 
unless  material  or  fraudulent,  prevent  a  recovery  on  the  policy." 

This  statute  seems  to  have  been  held  by  the  Kentucky  court  of  ap- 
peals to  relate  to  statements  in  an  application,  irrespective  of  the  fact 
that  it  had  been  agreed  by  the  parties  that  they  were  warranties. 
Insurance  Co.  v.  Rudwig,  80  Ky.  223-234.  The  application  in  this 
case  was  made  in  Kentucky,  and  was,  when  made  and  signed,  simply 
a  proposition  for  a  bond  of  indemnity  or  policy  of  insurance.  It  was 
sent  to  New  York,  the  proposition  was  accepted,  and  a  contract  of 
indemnity  was  thereupon  made  and  executed  in  New  York,  and  was 
presumably  returned  to  the  other  contracting. parties  in  Kentucky. 
No  fact  is  disclosed  which  tends  to  show  that  the  place  of  performance 
was  to  be  in  Kentucky.  We  see  no  reasons  why  the  provisions  of  a 
statute  of  Kentucky  should  be  imported  into  a  contract  known  by 
both  parties  to  be  made  in  New  York,  and,  so  far  as  payment  by  the 
36  C.C.A.-43 
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defendant  is  concerned,  to  be  performed  in  St.  Louis  or  in  New  York 
It  was,  when  made,  a  commercial  instrument,  and  is  to  be  construed 
in  accordance  with  the  general  principles  of  commercial  law,  unless 
there  are  statutes  of  the  state  of  New  York  which  control  its  construc- 
tion. Hjde  V.  Goodnow,  3  N.  Y.  26G;  Western  v.  Insurance  Co.,  12 
N.  Y.  258;  Scudder  v.  Bank,  91  U.  S.  40G. 

The  defendant  assigns  as  error  the  submission  of  Elliott  &  Cougle's 
claim  to  the  jury,  because  notice  of  this  claim  was  not  made  within  10 
days  after  knowledge  of  the  insolvency,  in  accordance  with  the  pro- 
visions of  the  policy,  and  there  was  no  waiver  of  this  provision.  The 
defendant's  agre<*ment  was  a  bond  of  indemnity  against  loss  resulting 
from  "insolvency"  of  debtors,  as  defined  in  the  policy.  This  definition 
is  as  follows: 

**(11)  The  term  'Insolvency  of  debtors,'  whenever  used  in  this  bond.  U 
defined  to  be:  Where  a  debtor  has  made  a  general  assignment  for  the  benefit 
of  his  creditors;  where  an  attachment  for  a  debt  for  merchandise  slwill  have 
been  levied  on  his  general  stock  In  trade;  where  a  writ  of  execution  against 
him  shall  have  been  issued  in  favor  of  the  indemnified,  and  returned  unsatis- 
fied, except  where  such  execution  has  been  so  issued  and  returned  after  a  re- 
ceiver has  been  appointed  of  the  property  of  such  debtor;  where  a  receiver  d 
the  general  stoclj  in  trade  of  a  debtor  shaU  have  been  appointed,  and  the 
amount  of  the  claim  of  tlie  indemnified  has  been  ascertained  by  final  decree 
in  the  recelveisliip  proceediujrs,  in  which  event  the  net  loss  thus  ascertained 
shall  be  included  in  the  calculation  of  losses  under  this  bond." 

There  is  no  question  that  the  loss  through  Elliott  &  Cougle  resulted 
from  their  insolvency  as  thus  defined,  but  the  policy  requir^  an  initial 
and  prompt  notification  of  anticipated  losses,  and  called  for  a  final 
statement  of  claims  after  the  expiration  of  the  policy  and  the  payment 
of  the  amount  due,  as  follows: 

"(4)  Notifications  of  claims  must  be  delivered  to  this  company,  on  the  blanks 
furnished  and  in  the  manner  prescribed  by  it.  within  ten  (10)  days  after  the  in- 
demnified shall  have  had  information  of  the  insolvency  of  any  debtor,  and  must 
be  received  at  the  central  office  of  the  company  at  St.  Loufs  during  the  term 
of  this  bond;  otlierwise,  such  claims  shall  be  barred.  The  company  will 
acknowledgi'  such  notifications  when  received,  but  the  reception  of  acknowledg- 
ment thereof  or  failure  to  acknowledge  the  same  shall  not  be  considered  to  U* 
an  admission  of  liability  on  the  part  of  this  company,  or  a  waiver  of  any  con- 
dition or  provision  of  this  bond,  or  of  any  defect  in  such  notice." 

*'(12c)  A  final  statement  of  aU  claims  which  have  been  filed  In  accordan*-»* 
with  condition  No.  4  sliall  be  made  by  the  Indemnified,  and  forwarded  to  the 
central  oflice  of  this  company  at  St.  Louis,  Missouri,  in  tlie  manner  pre8cribt^l 
and  upon  blank  forms,  which  wIU  be  furnished  upon  application.  Such  final 
statement  must  be  received  at  said  oflice  within  thirty  days  after  the  expiration 
of  this  l>ond;  otherwise,  all  claims  herevmder  shall  be  forever  barred.  The  ad- 
justment of  claims  shall  be  had  within  sixty  days  after  the  receipt  of  such 
final  stats^mcnt  by  the  company,  and  the  amount  then  ascertained  to  be  doe 
shall  at  once  become  payal)le." 

Elliott  &  Cougle  confessed  judgment,  upon  which  execution  was 
issued  on  December  10,  1895,  in  the  supreme  court  of  New  York,  in 
favor  of  various  creditors;  one  of  the  judgments  being  in  favor  of  the 
plaintiff,  and  its  execution  being  returned  unsatisfied  on  February  10, 
1896.  On  December  14,  1895,  the  plaintifif  notified  the  defendant 
of  its  loss  by  Elliott  &  Cougle,  which  notice  was  received  and  acknowl- 
edged on  December  16th,  and  on  the  next  day  the  plaintiff  sent  to  the 
defendant  a  particular  statement  of  its  account  against  the  debtors. 
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showing  the  date  and  the  method  of  shipment  of  the  goods  which  had 
been  sold.  A  final  statement  was  sent  at  the  expiration  of  the  policy. 
As  the  initial  notices  were  sent  on  December  14th  and  17th,  they 
were  sent  and  received  prior  to  the  retnrn  of  the  execution;  and  it  is 
contended  that  no  notice  of  loss  was  ever  sent,  in  accordance  with 
<jlauses  4  and  11  of  the  policy,  within  10  days  after  the  plaintiff  had 
information  of  the  "insolvency.''  The  plaintiff,  if  no  notice  in  accord- 
ance with  clause  4  was  sent,  seeks  to  avoid  the  effect  of  noncompli- 
ance by  an  alleged  waiver  by  the  defendant  of  the  defect.  In  its  ac- 
knowledgment of  the  notice  of  December  14th  it  said:  "This  acknowl- 
^gment  shall  not  be  held  to  be  a  waiver  by  this  company  of  any  con- 
dition or  provision  of  the  bond."  In  its  letter  of  December  17th,  the 
plaintiff  said:  *1f  you  require  anything  else  in  this  matter,  kindly  let 
ns  kQOw,  and  we  will  send  it  to  you," — ^and  received  no  reply.  In 
addition  to  the  provisions  in  regard  to  waiver,  which  have  already 
been  quoted,  a  clause  in  the  policy  provided  that  alterations  or  changes 
In  any  of  its  conditions  must  be  authorized  by  the  company  in  writing, 
over  the  signature  of  its  president  or  secretary.  On  July  29,  1896, 
the  plaintiff  sent  to  the  defendant,  and  it  received,  certified  copies 
of  the  plaintiff's  judgment  against  Elliott  &  Cougle,  of  the  execution 
issued  thereon,  and  of  the  sheriff's  return  of  nulla  bona  thereon,  but 
this  was  long  after  the  return  of  the  execution. 

If  the  terms  of  the  policy  require  that  notice  of  a  loss  must  be  made 
within  10  days  after  the  insolvency,  as  defined  in  clause  11,  has  taken 
place,  there  was  a  failure  to  give  such  notice  within  10  days  after 
February  10,  1896,  the  previous  notice  was  ineffectual  because  the 
loss  had  not  occurred,  and  the  claim  was  barred  by  the  omission,  un- 
less compliance  with  the  terms  of  the  policy  was  waived.  Blossom 
V.  Insurance  Co.,  64  N.  Y.  162;  Quinlan  v.  Insurance  Co.,  133  N.  Y. 
^56,  31  N.  E.  31.  The  alleged  waiver  is  founded  entirely  upon  the 
silence  of  the  defendant  in  not  replying  to  the  letter  of  December  17th. 
Mere  silence  cannot  support  a  waiver  of  a  positive  requirement  in  the 
policy,  in  the  face  of  the  stringent  terms  of  the  contract,  which  ex- 
pressly declare  that  silence  is  not  a  waiver  of  any  defect  in  the  notice 
•of  loss,  and  by  the  further  provision  that  changes  in  the  conditions 
^f  the  policy  must  be  in  writing,  signed  by  the  president  or  secretary. 
Walsh  v.  Insurance  Co.,  73  N.  Y.  5;  Baumgartel  v.  Insurance  Co.. 
136  N.  Y.-547,  32  N.  E.  990;  Moore  v.  Insurance  Co.,  141  N.  Y.  219,  36 
N.  E.  191;  Marvin  v.  Insurance  Co.,  85  N.  Y.  278.  There  are  cases  in 
abundance  which  declare  that  the  retention  of  defective  proofs  of  loss. 
and  silence  in  regard  to  the  defect,  constitute  suflBcient  evidence  of 
waiver;  but  these  cases  relate  to  contracts  of  a  much  less  stringent 
character  than  that  of  this  policv.  Titus  v.  Insurance  Co.,  81  N.  Y. 
410;  Gray  v.  Blum,  55  N.  J.  Eq.  553,  38  Atl.  646. 

Tliis  discussion  in  regard  to  waiver  is  of  no  importance  if  the  notice 
•of  December  14th  was  in  accordance  with  the  requirements  of  clause 
4.  If  a  construction  of  that  clause  had  not  been  made  by  the  defend- 
4int's  continuous  cotemporaneous  definition  of  its  terms,  it  would 
seem  to  require  that  notification  of  this  claim  must  be  made  in  10 
days  after  the  return  of  an  unsatisfied  execution  against  Elliott  & 
•Cougle,  although  it- is  manifest  that  promptness  for  the  purpose  of  an 
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inyestigation  was  the  important  point  in  the  first  proof  of  a  loss  which 
is  not  to  be  paid  nntil  the  expiration  of  the  policy.  The  claim,  how- 
ever, requires  that  proofs  must  be  made  upon  the  blanks  furnished  by 
the  defendant,  and  they  were  made  accordingly.  The  questions  in 
those  blanks  ask  nothing  about  insolvency,  but  ask,  among  other 
things,  the  date  and  the  nature  of  the  failure.  T^e  word  '^failure/* 
when  used  in  its  commercial  sense,  and  as  employed  in  mercantile  life, 
means  a  suspension  of  payment,  or  an  enforced  suspension  of  business, 
and  the  nature  of  the  failure  means  the  kind  or  distinguishing  char- 
acteristic of  the  suspension,  whether  voluntary  or  enforced.  To  the 
first  question  the  plaintiflf  replied,  "December  11,  1895,"  and  to  the 
second,  "Confession  of  judgment."  In  answer  to  other  questions,  the 
defendant  was  informed  that  levies  had  been  made  upon  the- stock  of 
goods  •to  secure  the  various  judgments,  and  that  the  sheriff  bt  the 
county  was  in  charge  of  the  debtor's  estate.  The  plaintiff  answered 
the  defendant's  questions  as  asked,  which  did  not  relate  to  insolvency 
as  defined  in  clause  11,  but  to  the  date  and  kind  of  failure  in  its  ordi- 
nary mercantile  sense;,  and,  inasmuch  as  th^  defendant  received  the 
notice  which  it  required,  and  as  it  required,  the  importance  of  the  def- 
inition of  insolvency  with  reference  to  the  notice  of  loss  disappears 
from  the  case. 

The  remaining  question  in  regard  to  the  amount  of  "initial  loss"  to 
be  borne  by  the  plaintiff  was  not  argued  by  the  respective  counsel. 
The  bond  or  policy,  which  was  to  expire  on  July  31,  1896,  guarantied 
the  defendant  to  the  extent  of  |10,000,  over  and  above  the  loss  of 
f  1,200  first  to  be  borne  by  the  indemnified,  on  total  gross  sales  and 
deliveries  of  goods  amounting  to  |80,000  or  less,  to  be  made  between 
July  1,  1895,  and  July  31,  1896.  The  loss  first  to  be  borne  was  1} 
per  cent,  on  gross  sales  of  |80,000,  but,  should  they  exceed  that 
amount,  the  initial  loss  should  increase  in  like  ratio.  Afterwards  it 
was  agreed  that  losses,  occurring  after  the  payment  of  the  premiom. 
on  sales  and  shipments  made  from  July  1,  1894,  to  July  1, 1^5,  "may 
be  proven  under  this  bond  in  accordance  with  its  terms  and  conditions, 
and  all  other  terms  to  remain  in  full  force."  The  amount  of  the  losses 
which  were  sued  for  included  losses  in  both  years,  and  the  defendant 
claimed  a  deduction  of  initial  losses  on  the  whole  business  of  each  year. 
The  rider  was  silent  upon  the  subject  of  initial  loss,  and  the  question 
was  not  orally  argued  by  counsel.  We  prefer  not  to  decide  this  point 
until  we  may  have  had  the  benefit  of  a  more  full  discussion. 

The  judgment  is  reversed,  with  costs. 
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(95  Fed.  116.) 

In  re  KERBY-DENNIS  00. 

(Circuit  Court  of  Appeals,  Seyenth  Circuit    June  14,  1899.) 

No.  602. 

1.  Bankruptcy— Prioritt  of  Liens— Labor  Claims. 

Wliere  a  statute  of  the  state  (3  How.  Ann.  St.  Mich.  §§  8427a-8427p) 
creates  a  lien  in  favor  of  employes  performing  labor  in  the  manufacture 
of  lumber,  but  provides  that  the  debt  or  claim  shall  not  remahi  a  lien 
on  the  product  unless  a  statement  thereof  is  filed  within  30  days,  and 
action  begim  within  3  months,  holders  of  such  liens,  perfected  according 
to  the  statute,  against  the  estate  of  the  employer  in  bankruptcy,  are  enti- 
tled to  payment  In  full  out  of  the  proceeds  of  the  property  affected,  in 
preference  to  claims  for  labor  of  the  same  kind  which  have  not  been  pre- 
sented as  the  statute  directs,  although  both  classes  of  claims  are  equally 
within  the  description  of  claims  for  "wages/*  as  to  which  the  bankruptcy 
act  declares  that  they  shall  *'have  priority  and  be  paid  in  full  oilt  of  bank- 
rupt estates."    Bankruptcy  Law,  §  64b. 

2.  Same. 

A  lien  for  the  wages  of  labor  created  by  such  a  statute,  and  preserved 
in  force  according  to  its  directions,  is  not  dissolved  by  an  adjudication  in 
bankruptcy  against  the  employer,  under  section  67f  of  the  bankruptcy  act 
(30  Stat  564),  providing  that  'liens  obtained  through  legal  proceedings 
against  a  person  who  Is  insolvent,  at  any  time  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  is  adjudged  a  bankrupt." 

S.  Same- Preservation  of  Liens— Construction  of  Bankruptcy  Act. 

A  statutory  lien  for  the  wages  of  labor  is  not  dissolved  or  annulled  by 
proceedings  in- bankruptcy  against  the  employer,  merely  because  such  liens 
are  not  expressly  preserved  by  the  bankruptcy  act.  On  the  contrary,  the 
intention  of  the  bankruptcy  act  is  to  protect  all  liens,  whether  arising 
by  contract  or  by  statute,  except  only  such  as  are  expressly  declared  to  be 
annulled  or  invalidated. 

In  Bankruptcy.  Review  of  an  order  of  the  district  court  of  the 
United  States  for  the  Eastern  district  of  Wisconsin. 

T.  W.  Spence,  for  petitioners. 

Before  BROWN,  Circuit  Justice,  and  WOODS  and  JENKINS,  Cir- 
cuit Judges. 

JENKINS,  Circuit  Judge.  The  Kerby-Dennis  Company,  a  corpora- 
tion under  the  laws  of  the  state  of  Wisconsin,  and  doing  business  at 
Marinette,  in  that  state,  was  duly  adjudged  a  bankrupt  in  the  district 
court  of  the  United  States  for  the  Eastern  district  of  Wisconsin,  upon 
a  petition  filed  November  1,  1898,  being  at  the  time  the  owner  of  a 
large  amount  of  logs,  posts,  ties,  and  shingles,  upon  and  in  the  pro- 
duction of  which  labor  had  been  performed  within  three  months  prior 
to  the  filing  of  the  petition  in  bankruptcy  by  a  number  of  laborers, 
including  the  petitioners.  Tlie  labor  claimants  are  divisible  into 
two  classes, — the  one  class  comprising  those  who  on  the  27th  of 
October,  1898,  filed  claims  for  liens  with  the  clerk  of  the  circuit 
court  of  Alger  county,  in  the  state  of  Michigan,  where  the  product 
was  situated,  for  the  amount  of  the  indebtedness  due  them,  respec- 
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lively,  for  work  and  labor,  and  who  thereafter  prosecuted  auits  against 
the  bankrupt  corporation,  and  seized  the  property  upon  which  the 
labor  had  been  performed.  After  the  appointment  of  a  trustee  in 
the  bankruptcy  proceedings,  by  stipulation,  the  property  covered  by 
the  labor  liens,  and  attached  in  the  suits  in  the  courts  of  Michigan, 
was  turned  over  to  the  trustee  in  bankruptcy,  without  prejudice  to- 
the  validity  and  priority  of  such  labor  lien  claims,  which  were  con- 
tinued and  made  operative  upon  the  proceeds  of  the  sale  of  the  prop- 
erty so  turned  over.  The  other  class  of  claimants  is  composed  of 
those  who  had  performed  like  services  in  the  production  of  the  prop- 
erty, but  had  failed  to  file  claims  for  liens  under  the  statute  of  the 
state  of  Michigan.  That  statute  provides  that  any  person  perform- 
ing labor  or  services  in  manufacturing  lumber  or  sbingles  ^shall  have 
a  hen  thereon  for  the  amount  due  for  such  labor  or  services,  and  the 
same  shall  take  precedence  of  all  other  claims  or  liens  thereon."  The 
statute  also  provides  that  any  such  debt,  demand,  or  claim  shall  not 
remain  a  lien  on  any  of  the  mentioned  products  unless  a  statement 
thereof  in  writing,  made  under  oath  by  the  claimant  or  some  one  in 
his  behalf,  shall  be  filed  in  the  ofiice  of  the  clerk  of  the  county  in  which 
such  labor  or  service  was  performed,  which  statement  of  lien  shall  be 
filed  within  30  days  after  the  completion  or  last  day  of  such  labor 
or  service;  and  that  any  sale  or  transfer  of  the  products  upon  which 
the  lien  is  claimed  during  the  time  limited  for  the  enforcement  of  the 
same  shall  not  affect  the  lien,  but  the  lien  shall  remain  and  be  en- 
forced against  such  products,  in  whosesoever  possession  the  same 
shall  be  found.  The  statute  also  provides  that  the  lien  may  be  en- 
forced by  attachment  against  any  of  the  products  in  the  designated 
courts  of  the  state,  and  that  such  lien  claims  shall  cease  to  be  a  lien 
upon  the  property  named  in  such  statement  unless  suit  be  commenced 
within  three  months  after  the  filing  of  the  statement  for  lien.  Z 
How.  Ann.  St.  Mich.  §§  8427a-8427p. 

The  referee  in  bankruptcy  on  April  25,  1899,  directed  the  trustet* 
to  apply  the  fund  to  the  pajrment  of  a  pro  rata  dividend  upon  all  the 
claims  for  labor  and  services  approved  and  allowed  by  the  court. 
entitled  to  priority  under  the  provisions  of  subdivision  4,  par.  b,  §  64, 
of  the  national  bankruptcy  act,  "without  distinction  or  preference  as. 
to  whether  said  labor  claims  had  secured  or  attempted  to  secure  liens 
upon  any  of  the  property  of  said  bankrupt  prior  to  the  adjudication  in 
bankruptcy,  under  the  provisions  of  sections  8427a-8427p  of  Howell's 
Annotated  Statutes  of  the  State  of  Michigan."  T^e  district  court,  on 
the  23d  day  of  May,  1899,  reversed  that  order,  and  adjudged  that  the 
claims  of  those  who  had  filed  their  statements  of  liens  were  entitled  to 
priority  of  payment  out  of  the  proceeds  of  the  property  covered  there- 
by, as  against  the  claims  of  laborers  who  had  no  liens  under  any  state 
law  or  otherwise  upon  the  property,  and  that  the  proceedings  in  the 
state  court  to  secure  the  liens  were  unaffected  by  the  proceedings  in 
bankruptcy,  and  entitled  to  recognition  by  the  bankruptcy  court 
with  the  same  force  and  effect  as  though  the  same  had  been  enforced 
in  the  courts  of  the  state.  94  Fed.  818.  Whereupon,  on  the  3d  day 
of  June,  1899,  the  claimants  so  postponed  filed  their  original  petition 
in  this  court,  asking  for  a  review  and  reversal  of  the  order  of  the  dis- 
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trict  court,  and  for  instruction  to  the  trustee  to  apply  the  proceeds 
of  the  property  without  distinction  or  preference. 

The  claims  secured  by  labor  liens  amount  to  about  |7,000;  the  like 
claims  not  so  secured  amount  to  about  |8,000.  The  question  pre- 
sented is  whether  these  labor  liens  secured  by  the  statute  of  Michigan 
should  be  preferred  to  the  claims  for  like  work  not  so  secured.  We 
cannot  doubt  that  the  statute  of  Michigan  gives  to  a  laborer  a  lien  for 
his  services  which  results  from  the  performance  of,  and  exists  from 
the  commencement  of,  the  work,  and  is  not  created  by  the  proceed- 
ings to  enforce  the  lien,  but  only  continued  or  secured  thereby.  The 
proceedings  under  the  statute  are  merely  the  means  for  the  preserva- 
tion and  enforcement  of  a  pre-existing  lien  given  by  the  statute,  and 
arising  from  the  performance  of  the  service.  In  re  Hope  Min.  Co.,  1 
Sawy.  710,  Fed.  Cas.  No.  6,681.  The  statute  itself  clearly  demon- 
strates this.  It  provides  that  the  claim  or  demand,  shall  not  ^'remain 
a  lien"  upon  the  product,  unless  a  statement  of  the  claim  is  filed,  and 
proper  suit  instituted,  within  a  certain  period.  It  speaks  a  lien  pre- 
existing the  statement  of  claims  and  the  suit. 

It  is  insisted  however  that  the  bankruptcy  act  does  not  preserve 
these  liens.  It  is  said  that  to  hold  them  valid  would  be  in  antago- 
nism to  subdivision  f  of  section  67  of  the  act,  which  provides  "that  all 
levies,  judgments,  attachments  or  other  liens  obtained  through  legal 
proceedings  against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  the  levy,  judgment,  attachment  or  other  lien 
shall  be  deemed  wholly  discharged  and  released  from  the  same  and 
shall  pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,'*  etc. 
But  it  is  to  be  observed  that  the  lien  in  the  case  before  us  was  not  ob- 
tained through  "legal  proceedings.'*  It  is  a  creature  of  the  statute, 
arising  from,  and  immediately  upon,  the  performance  of  labor.  The 
legal  proceedings  contemplated  by  the  statute  do  not  create  a  lien, 
but  enforce  a  lien  already  existing. 

It  is  also  urged  that  since  the  bankruptcy  act  does  not,  as  did  a 
former  bankruptcy  act,  expressly  reserve  liens  of  this  character,  there- 
fore they  are  not  entitled  to  protection.  It  is  possible,  perhaps,  for 
congress  to  interfere  with  vested  rights,  and  to  impair  obligations  of 
contracts;  but  such  legislation  would  be  opposed  to  equity  and  good 
conscience,  and  the  intention  of  congress  so  to  enact  cannot  be  pre- 
sumed, in  the  absence  of  clear  and  unmistakable  expression.  We 
find  in  the  bankruptcy  act  no  such  design.  To  the  contrary,  we  find 
provisions,  like  that  quoted,  which  direct  that  certain  liens  shall 
be  invalid.  For  instance,  by  section  67a,  "claims  which  for  want  of 
record  or  for  other  reasons  would  not  have  been  valid  liens,  as  against 
the  claims  of  the  creditors  of  the  bankrupt,  shall  not  be  liens  against 
his  estate";  and,  by  section  67c,  "a  lien  created  by  or  obtained  in  or 
pursuant  to  any  suit  or  proceeding  at  law  or  in  equity  ♦  ♦  ♦ 
shall  be  dissolved,"  etc.  The  act  also  provides  (section  67d)  "that 
liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or 
in  fraud  upon  this  act,  and  for  a  present  consideration,  which  have 
been  recorded  according  to  law,  if  record  thereof  was  necessary,  in 


Digiti 


zed  by  Google 


680  36  C.  C.  A.  REPORTS. 

order  to  impart  notice,  shall  not  be  affected  by  this  act/'  It  is  thm 
dear  to  us  that  the  design  of  congress  was  to  protect  all  liens,  whether 
arising  by  contract  or  by  statute,  and  only  to  avoid  those  which  are  in 
fraud  of  the  act,  and  those  which  have  been  secured  by,  and  arise  from, 
legal  proceedings  within  the  limited  time  specified  before  the  bank- 
ruptcy. "Expressio  unius,  est  exclusio  alterius."  We  cannot  indulge 
the  presumption  that  congress  intended  to  avoid  a  lien  secured  by  the 
act  of  labor,  and  preserved  and  continued  in  force  only  when  l^tl 
proceedings  were  instituted  within  a  specified  time.  Bach  construc- 
tion would  avoid  all  mechanics'  liens,  and  all  the  liens  of  laborers, 
which  the  laws  of  the  various  states  have  for  years  sou^t  to  protect 
and  to  prefer. 

The  question  is  not  affected  by  the  provisions  of  section  64,  subds. 
a,  b.  That  section  directs  the  order  of  distribution  of  the  estate 
after  the  assets  have  been  marshaled  and  the  liens  discharged,  and 
provides  for  the  priority  of  payment  of  labor  claims  not  otherwise 
secured.  It  is  true  that  the  petitioners  here,  with  respect  to  the 
character  of  their  services  and  labor,  stand  equal  in  equity  to  the 
claims  of  those  which  were  allowed  preference  by  the  decision  of  the 
court  below.  The  apparent  inequity,  in  now  denying  equality,  re- 
sults, however,  not  from  the  bankruptcy .  act,  but  from  their  own 
omission  to  comply  with  the  requirements  of  the  local  law.  Both  of 
these  classes  of  laborers  had  liens  upon  the  product  upon  which  their 
labor  was  expended.  The  one  class  preserved  their  liens  by  proper 
proceedings,  which  the  statute  giving  the  lien  rendered  imperative  for 
its  continuance.  The  other  dass  omitted  so  to  do,  and  therefore, 
by  force  of  the  statute  which  created  the  right,  the  lien  is  gone  for- 
ever. We  are  of  opinion  that  the  decree  of  the  court  below  is  correct, 
and  must  be  affirmed,  and  that  the  prayer  of  the  petitioners  should  be 
denied.     The  clerk  will  certify  the  decision  to  Uie  court  below. 


MEMORANDUM  DECISIONS. 


(05  Fed.  1006.) 


GEO.  M.  WEST  CO.  v.  LEA  BROS.  &  00.  et  aL  (Circuit  Court  of  Appeals. 
Fourth  Circuit.  Feb.  24,  1809.)  No.  305.  Appeal  from  the  DUtrict  Court 
of  the  United  States  for  the  Eastern  District  of  Virginia.  Henry  &  Wflliamg. 
for  appellant.  Dawson  &  Seaton,  for  appellees.  Questions  certified  to  the 
supreme  court  of  the  United  States.    See  10  Sup.  Ct  836;  91  Fed.  237. 


(95  Fed.  1006.) 


KING  V.  RITTER  et  al.  (Circuit  Court  of  Appeals,  Fourth  Circuit  May  3, 
1809.)  No.  307.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  West  Virginia.  M.  F.  Stiles,  for  appellant  Brown,  Jackson  & 
Knight  and  Mr.  Ruclcer,  for  appellees.  Dismissed  for  failure  to  print  record, 
pursuant  to  the  twenty-third  rule. 
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(95  Fed.  1007.) 

Mcdonald  t.  Williams,  (circuit  court  of  Appeals,  second  circuit.) 
Questions  of  law  certified  to  the  supreme  court  of  tbe  United  States.  See  19 
Sup.  Ot  743,  174  U.  S.  897. 


(95  Fed.  1007.) 

UNITED  STATES  ▼.  ELARSHA.  (Circuit  Court  of  Appeals,  Sixth  Circuit.) 
Onestlons  of  law  certified  to  the  supreme  court  of  the  United  States.  See  19 
Sup.  Ct  294,  172  U.  S.  567;  6  C.  C.  A.  178,  56  Fed.  953;  34  0.  0.  A.  690,  92 
Fed.  1028. 


(95  Fed.  1007.) 

UNITED  STATES  v.  HIRSCH  et  al.  (Circuit  Court  of  Appeals,  Second  Cir- 
cuit January  24,  1899.)  No.  48.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Henry  C.  Piatt,  for 
appellant.    Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  CURIAM.  Affirmed,  in  open  court,  on  authority  of  U.  S.  v.  Stoddard 
<decided  to  First  circuit)  34  C.  C.  A.  175,  91  Fed.  1005.    See  87  Fed.  194. 


(95  Fed.  1007.) 

UNITED  STATES  v.  ISELIN  et  al.  (Circuit  Court  of  Appeals,  Second  Cir- 
cuit January  24,  1899.)  No.  56.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  Yorls.  Henry  C.  Piatt,  for 
appellant    Before  WALLACE,  LACOMBE,  and  SHIPMAN,  Circuit  Judges. 

PER  (CURIAM.  Afllrmed,  In  open  court  on  authority  of  U.  S.  v.  Stoddard, 
Haserick,  Richards  &  Co.  (decided  to  First  circuit)  34  C.  C.  A.  175,  91  Fed. 
1005.    See  87  Fed.  194. 


End  of  Cases  in  Vol.  86. 
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ABANDONMENT. 

Of  homestead,  see  "Homestead,"  {  1. 

ACCORD  AND  SATISFACTION. 

An  agreement  to  accept  notes  of  a  third  person  in  part  payment  of  a 
debt,  and  to  extend  the  time  for  payment  of  the  remainder,  on  the  giving 
of  certain  security,  must  be  fully  executed  t)efore  it  can  be  pleaded  as  an 
accord  and  satisfaction. 

—First  Nat.  Bank  v.  Leech,  M  Fed.  310 86  C.  0.  A.  262 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions,*'  |  2. 

ACTION. 

By  trustee  in  banlcruptcy,  see  **Banl<ruptcy/*  §  2. 

Criminal  prosecutions,  see  "Crhnlnal  Law." 

Dismissal  of  action,  see  "Dismissal  and  Nonsuit." 

For  breach  of  contract,  see  •*Contract8,"  §  3. 

Foreclosure  of  mortgage,  see  "Mortgages."  §  4;    "Railroads,"  |  8* 

For  infringement  of  patent,  see  "Patents,"  §  8. 

Jurisdiction  of  courts,  see  "CJourts." 

Limitation  by  statutes,  see  "Limitation  of  Actions." 

Malicious  actions,  see  "Malicious  Prosecution." 

On  Insurance  policies,  see  "Insurance,"  §  8. 

Parties  to  actions,  see  "Parties." 

Review  of  proceedings,  see  "Appeal  and  Error." 

Setting  aside  fraudulent  conveyance,  see  "Fraudulent  Conveyances,"  |  L 

Stay  of  proceedings,  see  "Appeal  and  Error,"  §  5. 

Suits  in  admiralty,  see  "Admiralty";   "Maritime  Liens,"  §  8. 

in  equity,  see  "Equity." 

I   1.    Joinder,  splitting,  oonsolidation,  and  severanoe. 

Rev.  St.  §  921,  authorizing  consolidation  of  suits,  applies  as  well  to  suits 
in  equity  as  at  law,  and  the  consolidation  of  two  suits  in  equity  is  within 
the  sound  discretion  of  the  court,  but  suits  consolidated  remain  separate 
as  to  parties,  pleadings,  and  decrees,  unless  otherwise  directed. 

—Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 86  0.  0.  A«  1S6 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Equity,"  1 1. 
86C.OJL.  (683) 
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ADJUDICATION. 

Operation  and  effect  of  former  adjadication,  see  ''Judgment,''  I  2. 

ADMINISTRATION. 

Of  property  by  receiver,  see  "Receivers,"  |  !• 

ADMIRALTY. 

See  "Maritime  Liens";   "Salvage";   "Seamen";    "Shipping.'^ 

i   1.    Jurisdiotioii. 

In  the  exercise  of  their  admiralty  and  maritime  jurisdiction,  the  United 
States  comrts  are  governed  solely  by  the  legislation  of  congress  and  the 
general  principles  of  maritime  law.  Accordingly,  they  are  not  l>oimd  by 
state  statutes  of  limitation. 

—Pacific  Coast  S.  S.  CJo.  v.  Bancroft- Whitney  Co.,  94  Fed-  180 

36  C.  C.  A-  135 
I  2.    Remedies  in  personam  and  in  rem. 

A  court  of  admiralty  acquires  its  jurisdiction  over  a  libel  in  rem  for 
breach  of  a  contract  of  affreightment  by  the  filing  of  the  libel,  and  it  is 
immaterial  that  the  vessel  is  not  within  the  territorial  limits  of  the  court 
at  that  time,  where  she  is  subsequently  seized  therein  on  alias  monition. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Qo.,  94  Fed,  180 

36  C.  C.  A-  135 

§  3.    Parties,  process,  claims,  and  stipulations  or  other  seenritj. 

In  a  suit  in  rem  for  collision,  where  the  vessel  attached  had  been  re> 
leased  on  stipulation,  on  the  insolvency  of  claimanf  s  sureties  an  order  wa* 
made  pursuant  to  a  rule  of  court  requiring  the  claimant  to  fnmish  addi- 
tional security,  and,  on  a  failure  to  comply  with  such  order,  the  claimant's 
answer  was  stricken  out,  and  a  decree  entered  pro  confesso  for  an  amount 
of  damages  ascertained  on  a  reference  by  a  commissioner.  Held,  that  the 
striking  out  of  the  answer  and  entry  of  the  decree  could  not  be  deemed  a 
punishment  of  the  claimant  for  failure  to  obey  the  court^s  order,  but  was 
a  proper  procedure  to  bring  to  an  end  a  proceeding  In  rem  in  which,  through 
the  fault  of  the  claimant,  the  lil>elant  had  neither  the  res  nor  security. 

—The  Fred  M.  Lawrence,  94  Fed.  1017 36  C.  Q  A.  631 

I  4.    Appeal. 

Where  the  evidence  in  a  suit  in  admiralty  is  taken  before  an  examiner, 
the  decision  of  the  trial  court  on  questions  of  fact  is  not  entitled  to  the 
same  controlling  weight  as  where  the  Judge  saw  and  heard  the  witnesses 
testify,  and  will  be  more  readily  reviewed  by  an  appellate  court. 

—The  Sappho,  94  Fed.  545 36  a  O.  A.  895 

An  assignment  '*that  the  court  erred  in  holding  that  libelant  was  entltied 
to  any  compensation  for  the  injuries  received"  by  him  is  too  general. 

—Lafourche  Packet  Co.  v.  Henderson,  94  Fed.  871..  .36  O.  C  A.  519 

ADOPTION. 

The  measure  of  damages  for  breach  of  a  contract  by  one  person  to  adopt 
another  and  make  the  latter  an  heir,  under  the  law  of  Pennsylvania,  h* 
not  the  value  of  the  share  of  the  promisor's  estate  at  his  death  whk^h 
would  have  been  inherited  by  the  promisee,  but  the  value  of  the  services 
rendered  or  outlay  incurred  by  the  promisee  on  the  faith  of  the  promise, 
with  Interest. 

— Sandham  v.  Grounds,  94  Fed.  83 86  O.  a  A.  108 
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Where  a  contract  for  adoption  was  to  be  performed  in  a  certain  state, 
and  the  estate  to  which  the  person  to  be  adopted  would  thus  have  be- 
come an  heir  is  there  situated,  the  law  of  such  state  governs  as  to  the 
measure  of  damages  for  a  breach  of  the  contract. 

— Sandham  v.  Grounds,  94  Fed.  S3 36  G.  C.  A.  103 

AFFREIGHTMENT. 

Contracts,  see  "Shipping/'  §  2. 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "CJontracts." 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  **C6urts,"  |  1. 

APPEAL  AND  ERROR. 

In  admiralty,  see  "Admiralty,"  §  4. 

§   1.    Deeisions  reTiewable. 

No  appeal  lies  from  a  decree  refusing  leave  to  intervene  and  become  a 
party. 

—Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497; 

Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  0.  0.  A.  155 

To  constitute  a  final  judgment  for  purpose  of  appeal  it  is  not  essential 
that  It  should  be  a  bar  to  another  suit. 

—Colorado  Eastern  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  94  Fed.  312 

36  C.  C.  A.  263 

An  order  of  dismissal  for  want  of  prosecution,  with  judgment  for  costs, 
is  a  final  judgment,  from  which  an  appeal  will  lie. 

—Colorado  Eastern  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  04  Fed.  312 

30  0.  0.  A.  263 

§   8.    Presentation  and  reserration  in  lower  oonrt  of  sronnds  of  roTiew. 

An  objection  to  the  sutficlency  of  a  verdict  cannot  be  urged  in  an  appel- 
late court  where  the  bill  of  exceptions  does  not  show  that  the  defect  was 
called  to  the  attention  of  the  trial  court,  and  proper  exception  taken  to  its 
action  thereon. 

-Case  V.  Hall,  94  Fed.  300 36  0.  0.  A.  269 

I  3.    Parties. 

Where  a  decree  provided  In  general  terms  for  a  conveyance  and  release 
by  two  defendants,  who  were  husband  and  wife,  of  all  their  rights,  titles, 
and  interests  in  certain  real  estate,  the  title  to  a  part  of  which  was  in  the 
husband  and  a  part  In  the  wife,  but  under  the  statutes  of  the  state  each 
had  a  dower  interest  in  the  realty  owned  by  the  other,  such  decree,  as 
to  all  of  the  property  involved,  affects  rights  of  both  defendants;  and 
neither  can  maintain  an  appeal  without  joining  the  other,  or  obtaining  an 
order  of  severance. 

—Hook  V.  Mercantile  Trust  Co.  of  New  York,  95  Fed.  41 

86  C.  C.  A.  645 

I  4*    Reonisites  and  prooeedinss  for  transfer  of  oanse. 

With  reference  to  the  rule  that  there  is  no  necessity  for  issuance  of  cita- 
tion where  appeal  is  taken  in  open  court,  one  who  appears  for  the  purpose 
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of  making  a  motion  to  dismiss,  even  tliough  the  motion  relates  to  a  want 
of  jurisdiction  and  laclc  of  proper  service,  is  in  court  for  all  purposes  re- 
lating to  the  disposition  of  the  motion,  whether  on  appeal  or  otherwise. 
-Pike  V.  Gregory,  94  Fed.  373 36  O.  a  A.  299 

§   5.    Supersedeas  or  stay  of  proceedings. 

An  imdertaking  on  appeal  given  to  stay  proceedings  pending  the  appeal 
is  not  delivered,  so  as  to  become  effective,  until  filed,  and  hence,  though 
signed  in  another  state,  is  "executed"  in  the  state  where  filed. 

—Howard  Ins.  CJo.  of  New  York  v.  Silverberg,  94  Fed.  921 

36  G.  a  A.  549 
§   6.    Record  and  proceedings  not  In  record. 

The  evidence  taken  in  an  equity  cause  in  a  federal  court  must  be  made  a 
part  of  the  record  and  certified  on  appeal,  otherwise  it  will  be  disregarded; 
and,  unless  the  record  contains  some  evidence  to  sustain  the  finding,  the 
decree  will  be  reversed. 

—Hears  v.  Lockhart,  94  Fed.  274 36  C.  C.  A.  239 

The  charge  of  a  trial  court  is  no  part  of  the  record,  and  cannot  be  nc^ 
tlced  on  appeal,  unless  brought  into  the  record  by  the  bill  of  exceptioi^ 
and  without  such  charge  before  the  court  the  refusal  to  give  instructions 
requested  cannot  be  reviewed. 

—Case  V.  Hall,  94  Fed.  300 ^ 36  O.  O.  A.  250 

Neither  testimony  nor  instructions  can  be  added  Id  a  bill  of  exceptions. 

after  it  Is  signed  and  filed,  by  stipulation  of  counsel  in  the  appellate  court. 

—Case  V.  Hall,  94  Fed.  300 36  O.  0.  A.  259 

§  7.    Assignment  of  errors. 

A  party  cannot  assign  as  error  a  finding  of  a  judge  or  referee  made  at 
his  request 

—National  Loan  &  Investment  Co.  v.  Rockland  Co^  94  Fed.  335 

36  C.  0.  A.  870 

Where,  on  appeal  from  a  final  order  of  the  district  court  granting  a 
discharge  to  a  bankrupt,  no  assignment  of  errors  is  filed  in  such  court 
as  required  by  rule  11  of  the  circuit  courts  of  appeal  (31  C.  C.  A  cxlvi, 
90  Fed.  cxlvi.),  the  Judgment  of  the  district  court  will  be  afllrmed. 

—In  re  Dunning,  94  Fed.  709 36  C.  C.  A.  437 

§   8.    Dismissal,  withdrawal,  or  abandonment. 

That  the  court  below  had  no  jurisdiction  of  the  parties  cannot  be  made 
the  basis  of  a  motion  to  dismiss  an  appeal. 

—Pike  v.  Gregory,  94  Fed.  373 36  O.  C.  A.  299 

A  failure  to  join  necessary  parties  on  an  appeal  Is  jurisdictional,  and  a 
motion  to  dismiss  on  that  ground  may  be  entertained  at  any  time  before 
final  disposition  of  the  appeal. 

—Hook  V.  Mercantile  Trust  Co.  of  New  York,  95  Fed.  41 

36  C.  O.  A.  645 
§  9*    Hearing  and  rehearing. 

It  is  the  intention  of  the  court  that  the  granting  of  a  rehearing  without 
restriction  shall  operate  to  vacate  its  judgment,  so  that  thereafter  the  cause 
shall  stand  as  If  no  judgment  had  been  entered. 

—Hook  v.  Mercantile  Trust  Co.  of  New  York,  95  Fed.  41 

36  O.  a  A.  645 
§  10.   ReTlew. 

The  action  of  a  trial  court  in  denying  a  motion  for  judgment  on  the 
ground  of  a  variance,  and  In  permitting  the  amendment  of  the  dedara- 
tion,  after  the  conclusion  of  plaintiff's  evidence,  to  conform  to  the  proof, 
is  not  an  abuse  of  discretion,  where  il  is  not  claimed  that  defendant  was 
misled  by  the  variance  to  his  prejudice. 

—Southern  Exp.  Co.  T.  Flatten,  93  Fed.  936 36  a  a  A  46 
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In  determining  whether  a  judgment  is  supported  by  a  special  finding, 

the  sufficiency  of  the  facts  foimd  is  the  sole  question  to  be  determined, 

and  hence  the  admission  of  evidence  of  immaterial  facts  Is  not  error. 

— Lamson  ▼.  Beard,  94  Fed.  30;   0.  B.  Congdon  &  Ck>.  ▼.  Same,  Id.; 

Phelps  V.  Same,  Id 36  O.  C.  A.  56 

Refusal  to  direct  a  verdict  for  defendant  at  close  of  plaintifTs  case  can- 
not be  assigned  as  error. 

—Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73 36  C.  C.  A.  W 

While  the  findings  of  fact  made  by  the  court  are  not  as  conclusive  as  the 
findings  of  a  Jury,  they  are  presumptively  correct,  and  will  not  be  dis- 
turbed by  the  appellate  court,  unless  they  are  against  the  weight  of  evi- 
dence. 

—Dickey  v.  Dickey,  94  Fed.  231 36  C.  C.  A.  211 

It  is  the  settled  rule  of  the  supreme  court  and  the  circuit  courts  of  ap- 
peals that,  where  a  case  is  tried  by  a  federal  court  without  a  Jury,  the 
sufficiency  of  the  evidence  to  sustain  its  general  findings  of  fact  cannot  be 
considered  by  the  appellate  court. 

—Supreme  Lodge,  Knights  of  Pythias,  v.  England,  94  Fed.  369 

36  O.  0.  A.  296 

The  findings  of  the  chancellor  on  a  question  of  fact  will  not  be  dis- 
turbed, unless  clearly  shown  to  be  against  the  weight  of  evidence. 

—Lansing  v.  Stanisics,  94  Fed.  380 36  C.  C.  A.  306 

A  circuit  court  of  appeals  will  not  disturb  an  interlocutory  order  grant- 
ing an  injunction  where  the  questions  of  law  or  fact  to  be  ultimately  de- 
termined are  difficult,  and  injury  to  the  moving  party  will  be  immediate, 
certain,  and  great  if  the  relief  is  denied,  while  the  loss  of  the  opposing; 
party  will  be  comparatively  small  if  it  is  granted. 

— Dimick  v.  Shaw,  94  Fed.  266 36  0.  O.  A.  347 

The  court  will  not  review  the  verdict  of  a  jury  where  there  is  some  evi- 
dence to  sustain  it,  although  It  may  be  against  the  apparent  weight  of 
evidence. 

—Western  Coal  &  Mining  Co.  v.  Berberich,  94  Fed.  329 

36  C.  0.  A.  364 

As  to  the  weight  and  effect  of  the  evidence,  the  finding  of  a  circuit 
court,  where  a  jury  is  waived  by  stipulation  in  writing,  is  as  conclusive 
on  a  writ  of  error  as  the  verdict  of  a  jury. 

—State  Nat.  Bank  v.  Smith,  94  Fed.  605 36  O.  0.  A.  412 

When  a  decree  dismissing  a  bill  absolutely  is  erroneous,  in  that  the  dis- 
missal should  be  without  prejudice,  the  court  will  modify  it  on  appeal, 
though  complainant  does  not  urge  the  error. 

—Harrison  v.  Farmers*  Loan  &  Trust  Co.  of  New  York,  94  Fed. 
728    36  0.  9.  A.  443 

APPORTIONMENT. 

Of  salvage  compensation,  see  "Salvage,"  §  2. 

ASSAULT  AND  BATTERY. 

I   1.    CItU  liablUty. 

In  an  action  of  tort  to  recover  damages  for  an  assault  and  battery, 
where  there  is  proof  of  substantial  physical  hurt  and  injury,  the  plaintiiT 
is  entitled  to  recover  compensation  for  the  mental  pain  and  suffering  that 
necessarily  resulted  from  the  original  injury. 

—Southern  Exp.  Co.  v.  Flatten,  93  Fed.  936 36  0.  0.  A.  46 

A  declaration  to  recover  for  an  assault  alleged  to  have  been  committed 
on  plaintiff  by  representatives  and  agents  of  defendant  in  the  course  of 
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their  employment  is  not  demurrable  because  it  fails  to  state  the 
of  some  of  the  assailants,  alleged  to  be  unknown  to  plaintiff. 

—Southern  Exp.  Oo.  v.  Flatten,  9S  Fed.  936 36  a  a  A.  41 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  |  7. 

ASSIGNMENTS. 

Assignment  of  debt  on  Sunday,  see  "Sunday." 

ASSOCIATIONS. 

See  "Building  and  Loan  Associations." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant,"  |  2. 

ATTORNEY  AND  CLIENT. 

§    1.    Compensation  and  lien  of  attorney. 

A  contract  between  attorney  and  client  for  the  rendition  of  legal  serr- 
ices  in  connection  with  an  estate  to  which  the  client  was  an  beln  pro- 
viding that  the  attorney's  compensation  should  'in  no  event  be  more" 
than  that  received  from  other  heirs  similarly  interested,  nor  more  than  a 
certain  per  cent  of  the  amount  recovered  for  the  client,  does  not  fix  tiie 
amount  of  compensation,  but  merely  imposes  maximum  limits  thereto, 
leaving  the  amount  to  be  determined  on  a  quantum  meruit  within  such 
limits. 

—Russell  V.  Young,  W  Fed.  45 36  C.  O.  A.  71 

BAILMENT. 

Where  a  dealer  in  musical  instruments  placed  a  piano  on  a  steamer  as 
an  advertisement,  under  a  verbal  agreement  with  the  captain  under  whidi 
it  could  be  removed  at  any  thne,  at  the  option  of  either  party,  such  piano 
remained  the  property  of  the  dealer,  and  did  not  l)eeome  any  part  of  the 
iurniture  of  the  vessel,  so  as  to  pass  under  a  mortgage  of  the  vessel  and 
her  apparel  and  furniture;  nor  did  it  pass  under  a  sale  of  the  vessel  in  ad- 
miralty  as  a  part  of  her  property,  it  having  been  removed  by  leave  of  court 
after  her  seizure,  but  before  the  sale. 

'Learned  v.  Brown,  94  Fed.  876;   Rumble  v.  Same,  Id 

36  G.  C.  A.  524 

BANKRUPTCY. 

I   1.    Petition,  adjndioation^  and  warrant. 

A  debtor  made  a  general  assignment  for  the  benefit  of  creditors  under  a 
state  statute  providing  for  the  administration  and  distribution  by  the  state 
courts  of  estates  so  assigned,  and  requiring  creditors  to  file  their  claims 
within  three  months  after  notice  from  the  assignee,  on  pain  of  being  post- 
poned until  all  proving  creditors  were  paid  m  full.  The  time  having  not 
yet  arrived  when  a  petition  in  involuntary  bankruptcy  could  be  filed  under 
the  act  of  1898,  certain  creditors  filed  their  claims  with  the  assignee;  be- 
ing then  in  ignorance  of  facts  tending  to  show  that  the  assignment  was 
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fraudulent,  and  that  the  debtor  had  disposed  of  property  In  fraud  of  cred- 
itors. 2io  dividend  was  declared  under  the  assignment  nor  any  judicial 
action  taken  on  the  claims  filed.  Held,  that  such  creditors  were  not  es- 
topped to  maintain  a  petition  in  involuntary  bankruptcy  against  the  debtor. 
—In  re  Curtis,  94  Fed.  630 36  O.  C.  A.  430 

Where  a  Judgment  previously  recovered  against  the  bankrupt  still  ap- 
pears on  the  records  of  the  court,  which  rendered  it  as  an  unsatisfied  ob- 
ligation against  him  in  favor  of  the  judgment  creditor,  it  is  rightly  included 
in  the  bankrupt's  schedule  as  a  debt  due  to  that  cr?ditor,  although  it  has 
actually  been  sold  to  another  creditor,  and  the  bankrupt  is  chargeable  with 
knowledge  of  the  sale. 

— SeUers  v.  BeU,  94  Fed.  801. 36  O.  C.  A.  502 

Where  a  proposed  voluntary  bankrupt,  wlio  has  no  property  except  sucli 
as  is  exempt,  borrows  |50,  wherewith  to  pay  the  fees  and  costs  of  his  at- 
torney, just  before  filing  his  petition,  he  is  not  required  to  list  the  amount 
so  borrowed  in  his  schedule  of  assets,  and  his  omission  to  do  so  is  no  ground 
of  opposition  to  his  discharge. 

-Sellers  v.  Bell,  94  Fed.  801 36  C.  O.  A.  502 

A  proposed  volimtary  bankrupt,  who  has  not  money  enough  to  pay  the 
filing  fees,  is  not  required  to  solicit  gifts  or  loans  from  his  friends  for 
that  purpose;  and  he  is  not  guilty  of  a  false  oath  in  making  affidavit  that 
he  "cannot  obtain"  the  requisite  sum,  although  it  appears  that  friends 
would  have  advanced  him  the  amount  if  requested. 

—Sellers  v.  Bell,  94  Fed.  801 36  C.  0.  A.  502 

A  voluntary  bankrupt,  whose  petition  is  accompanied  by  an  affidavit 
that  he  is  without  and  cannot  obtain  the  money  necessaiy  to  pay  the  filing 
fees,  cannot  subsequently  be  required  to  pay  such  fees  out  of  any  property 
set  apart  to  him  as  exempt,  or  out  of  money  earned  by  him  after  the  filing 
of  the  petition. 

—Sellers  v.  Bell,  9i  Fed.  801 30  C.  C.  A.  502 

S   2.    Assisiunent,  administration,  and  dlstribntion  of  bankrupt's  es- 
tate. 

A  sheriff,  holding  property  of  an  involuntary  bankrupt  under  writs 
levied  within  four  months  before  the  commencement  of  the  proceedings 
in  bankruptcy,  has  no  right,  as  against  the  trustee,  to  retain  posses- 
sion of  the  property  until  payment  of  his  fees.  Such  fees  are  taxable 
in  the  court  from  which  the  writs  issued,  and,  when  there  taxed  and  al- 
lowed, may  be  made  the  basis  of  a  claim  in  the  court  of  bankruptcy. 

-In  re  Francis-Valentine  Co.,  94  Fed.  793 36  0.  0.  A.  499 

Where  actions  are  begun  in  a  state  court,  and  writs  issued  and  levied 
on  property  of  an  insolvent  debtor,  within  four  months  before  the  insti- 
tution of  proceedings  in  involuntary  bankruptcy  against  him.  the  trustee 
is  entitled  to  recover  possession  of  such  property  from  the  sheriff  holding 
the  same  under  the  levy,  notwithstanding  the  pendency  of  an  action  of 
replevin  In  a  state  court  against  the  sheriff  by  a  stranger  claiming  own- 
ership of  the  property;  and  the  court  of  bankruptcy  has  jurisdiction  to 
OEder  the  surrender  of  the  property  on  summary  petition  by  the  tinistee. 
—In  re  Francis- Valentine  Co.,  94  Fed.  793 36  C.  C.  A.  499 

The  district  court,  as  a  court  of  bankruptcy,  has  no  jurisdiction  of  a 
petition  by  a  trustee  in  bankruptcy  for  the  cancellation  of  a  convey- 
ance of  land  previously  made  by  the  bankrupt  to  his  wife,  and  alleged 
to  have  been  fraudulent  as  to  creditors,  and  for  the  recovery  of  the  land 
for  the  benefit  of  the  estate,  nor  to  enjoin  the  bankrupt's  wife  from 
prosecuting  a  suit  against  the  trustee  to  recover  personal  property  claimed 
by  her. 

—Camp  V.  ZeUars,  94  Fed.  799 36  O.  C.  A.  501 

A  statutory  lien  for  the  wages  of  labor  Is  not  dissolved  or  annulled  by 
proceedings  in  bankruptcy  against  the  employer,  merely  because  such  liens 
are  not  expressly  preserved  by  tlie  bankruptcy  act.  On  the  contrary,  the 
intention  of  the  bankn^tcy  act  is  to  protect  all  liens,  whether  arising 
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bj'  contract  or  by  statute,  except  only  such  as  are  expressly  declared  to  be 
annulled  or  invalidated. 

—In  re  Kerby-Dennis  CJo.,  95  Fed.  116 36  C.  a  A.  6T7 

Where  a  statute  of  the  state  (3  How.  Ann.  St.  Mich.  H  i«27a-S4i*7pi 
creates  a  lien  in  favor  of  employ^  performing  lal)or  in  the  manufacture 
of  lumber,  but  provides  that  the  debt  or  claim  shall  not  remain  a  Uen 
on  the  product  unless  a  statement  thereof  is  filed  within  30  days,  and 
action  begun  within  3  months,  holders  of  such  lieus,  perfected  acconlins 
to  the  statute,  against  the  estate  of  the  employer  in  bankruptcy,  are  enti- 
tled to  payment  in  full  out  of  the  proceeds  of  the  property  affected,  la 
preference  to  claims  for  labor  of  the  same  kind  which  have  not  been  pre- 
served as  the  statute  directs,  although  both  classes  of  claims  are  etiually 
within  the  description  of  claims  for  "wages,"  as  to  which  the  bankruptcy 
act  declares  that  they  shall  ''have  priority  and  be  paid  in  full  oat  of  bank- 
rupt estates."    Bankruptcy  I^w.  S  64b. 

—In  re  Kerby-Dennis  Co.,  95  Fed.  116 36  O.  C.  A.  677 

A  lien  for  the  wages  of  labor  created  by  such  a  statute,  and  preserved 
in  force  according  to  its  directions,  is  not  dissolved  by  an  adjudication  in 
bankruptcy  against  the  employer,  under  section  67f  of  the  bankruptcy  act 
(30  Stat  564),  providing  that  **liens  obtained  through  legal  proceedings 
against  a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to 
the  fihng  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null 
and  void  in  case  he  Is  adjudged  a  bankrupt." 

—In  re  Kerby-Dennis  Co.,  95  Fed.  116 86  C.  C.  A.  677 

f   3.    Blshts,  remedies,  and  dlsoliArse  of  bankrvpt. 

The  bankrupt*s  omission  to  keep  books  of  account  cannot  be  msaXe  a 
ground  of  opposition  to  his  discharge,  when  it  appears  that  since  a  tini* 
more  than  three  years  prior  to  the  passage  of  the  bankruptcy  act,  he  has 
not  been  engaged  in  any  business  to  which  the  keeping  of  books  would  be 
necessary  or  appropriate. 

—Sellers  v.  Bell,  94  Fed.  801 36  a  C  A.  502 

Under  Code  Ala.  §  2037,  exempting  from  execution  personal  property  to 
the  amount  of  $1,000,  and,  in  addition  thereto.  **all  necessary  and  proper 
wearing  apparel,"  a  watch  may  be  included  in  the  term  *'wearing  apparel"; 
and  consequently,  where  the  schedule  of  a  voluntary  bankrupt  disclosed  no 
assets  except  as  appeared  in  the  item  '^personal  wearing  apparet  $100,** 
which  he  claimed  as  exempt,  he  is  not  guilty  of  making  a  false  oath  to 
such  schedule,  so  as  to  1)ar  his  discharge,  although  it  is  shown  that  be 
owned  a  gold  watch  worth  $50,  which  he  habitually  wore,  and  which  he 
intended  to  include  in  the  item  mentioned. 

—Sellers  v.  BeU,  94  Fed.  801 36  C.  C.  A.  50? 

Where  a  husband,  being  at  the  thne  in  business  and  enjoying  good 
credit  advanced  to  his  wife  a  sum  of  money  to  enable  her  to  complete  a 
purchase  of  realty  for  her  own  benefit,  but  took  no  note  for  the  amount 
and  made  no  entry  or  memorandum  of  th^  loan,  and  never  asked  for  re- 
payment, and,  being  subsequently  adjudged  bankrupt  testified  that  hi» 
wife  owed  him  the  money,  but  that  he  did  not  exact  it  of  her.  Md.  that  hk 
omission  to  include  this  claim  in  his  schedule  of  property  would  not  bar 
his  right  to  a  discharge  in  bankruptcy,  especially  as  the  money.  If  repaid 
would  be  claimable  by  the  bankrupt  as  part  of  his  statutory  exemptkNi. 
except  as  against  a  single  creditor  holding  a  note  with  waiver  of  exemptkm. 
—Sellers  v.  Bell,  94  Fed.  801 30  O.  a  A.  502 

BATTERY 

See  "Assault  and  Battery.** 

BANKS  AND  BANKING. 

f   1.    Banldiis  oorporatioiia  and  aMoeiatioBB. 

In  an  action  by  a  bank  to  recover  the  proceeds  of  drafts  wroogfolly 
drawn  by  its  president  and  used  for  his  personal  benefit  the  defense  that 
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tie  was  permitted  to  draw  tbem  through  the  culpable  negligence  of  the  di- 
rectors is  unavailing,  where  there  was  no  finding  of  such  negligence, 
•or  that  defendants  were  influenced  thereby  to  accept  the  drafts,  of  which 
they  had  notice  the  president  was  malving  improper  use. 

— Lamson  v.  Beard,  94  Fed.  30;    C.  B.  Congdon  &,  Co.  v.  Same,  Id.; 
Phelps  V.  Same,   Id 36  C.  C.  A.  56 

Possession  of  books  by  a  bank,  containing  entries  of  drafts  fraudulently 
•drawn  by  the  president  in  personal  brokerage  transactions,  is  not  notice 
thereof  to  the  banlc,  where  the  books  were  under  the  sole  control  of  the 
president,  and  kept  in  such  a  manner  as  to  conceal  his  defalcations. 

—Lamson  t.  Beard,  94  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,  Id 36  C.  C.  A.  56 

Where  a  transaction  between  the  president  of  a  bank  and  defendants, 
In  which  the  president  paid  defendants  money  belonging  to  the  bank, 
which  he  wrongfully  appropriated,  was  concealed  from  the  bank,  and  the 
mere  statement  of  the  facts  to  the  directors  would  have  disclosed  the  fraud, 
•defendants  are  liable  to  the  bank  for  the  money  so  received. 

—Lamson  v.  Beard,  94  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,  Id 36  C.  C.  A.  56 

In  an  action  by  a  bank  to  recover  money  fraudulently  paid  out  by  its 
president  by  means  of  drafts,  a  finding  that  the  president  was  not  a  de- 
positor, and  that  such  wrongful  appropriation  constituted  embezzlement, 
was  not  nullified  by  the  fact  that  it  was  also  found  that  the  etitrles  on  the 
bank's  books  tended  to  show  that  the  bank  was  paid  for  the  drafts  so 
-drawn. 

—Lamson  v.  Beard,  94  Fed.  30;    0.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,  Id 36  C.  C.  A.  56 

Subscril)ers  to  the  capital  stock  of  a  national  bank  previously  organized 
and  carrying  on  business,  who  accepted  certificates  of  stock  representing 
a  portion  of  the  original  capital  stock,  obtalued  by  the  bank  in  some  man- 
ner from  the  former  holders,  are  estopped,  after  the  lapse  of  five  years, 
during  which  they  retained  the  stock,  received  two  dividends,  and  paid 
one  assessment  thereon,  to  deny  that  they  are  stockholders,  in  a  suit  by 
the  receiver  to  collect  a  further  assessment,  on  the  bank's  Insolvency,  on 
the  ground  that  they  supposed  they  were  purchasing  a  part  of  an  Issue 
of  Increased  stock  which  the  bank  had.  voted  to  issue,  but  the  Issuance  of 
which  had  not  then  been  authorized  by  the  compti  oiler. 

Rand   v.   Columbia  Nat.  Bank,  94  Fed.   349;    Same  v.   Tilllnghast, 
Id 36  C.  C.  A.  292 

When  the  directors  and  ofllcers  of  a  bank  have  misappropriated  Its  funds, 
they  are  liable  for  Interest  on  the  amount  from  the  date  of  the  misappropri- 
ation, as  damages;  and  no  statute  is  necessary  to  authorize  the  allowance 
of  such  interest  by  a  court  of  equity. 

—Cooper  V.  HiU,  94  Fed.  582 36  C.  C.  A.  402 

No  interest  is  recoverable  against  the  fund  In  the  hands  of  the  receiver 
of  an  insolvent  national  bank  on  recovery  in  a  suit  to  establish  a  claim 
against  the  bank,  made  necessary  solely  by  the  disallowance  of  the  claim 
by  the  receiver.  The  receiver  Is  required  to  exercise  his  Judgment  as  to  the 
allowance  of  claims,  and  other  creditors  are  not  chargeable  with  Interest 
because  of  an  error  on  his  part. 

—Merchants*  Nat.  Bank  v.  School  Dlst.  No.  8,  of  Meagher  County. 
Mont,  94  Fed.  705 36  C.  C.  A.  432 

f   8.    Fvnotions  and  dealinsi. 

A  finding  that  money  of  a  bank,  appropriated  by  the  president  to  his 
personal  use  by  means  of  drafts,  was  T\Tongfully  taken  by  him.  Is  equiva- 
lent to  a  finding  that  he  had  no  authority  to  draw  and  use  the  drafts. 

—Lamson  v.  Beard,  94  Fed.  30;    C.  B,  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,  Id 30  C.  C.  A.  56 

Where  the  president  of  a  bank  wrongfully  appropriated  the  bank^s  funds 
to  his  personal  use  by  means  of  drafts,  which  he  so  entered  on  the  bank's 
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books  as  to  conceal  their  fraudulent  character,  the  bank  is  not  estopped  by 
the  president's  course  of  dealing  from  denying  his  authority  to  draw  drafts 
for  such  purpose. 

— Lamson  y.  Beard,  04  Fed.  30;    0.  B.  Congdon  &  Go.  v.  Same.  Id.: 
Phelps  V.  Same,   Id 36  C.  C.  A.  56 

In  the  absence  of  special  autliorlty,  conferred  by  the  directors  of  a  bank 

by  resolution,  acquiescence,  or  implied  assent,  the  president  of  a  bank  ha» 

no  authority  to  draw  drafts  on  its  funds  in  payment  of  personal  debta. 

— Lamson  v.  Beard,  04  Fed.  30;    C.  B.  Ck)ngdon  &  (3o.  v.  Same,  Id.: 

Phelps  V.  Same,  Id 36  O.  a  A.  56 

If  the  directors  of  a  bank,  trusting  the  president's  integrity  or  indiTidnal 
responsibility,  authorized  him  to  use  drafts  drawn  on  its  funds  for  prirate 
purposes,  whether  paid  for  at  the  time  or  not,  any  loss  resulting  from  the 
misuse  of  such  authority  would  fall  on  the  bank,  and  not  on  a  third  per- 
son, who  had  taken  the  drafts  for  value  and  in  good  faith,  which  in  such 
case  would  be  determUied  by  the  established  rules  governing  the  transfer 
of  negotiable  paper. 

— Lauison  v.  Beard,  04  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Sam**,  Id.: 
Phelps  v.  Same,   Id 36  C.  C.  \.  5ki 

Knowledge  by  the  president  of  a  bank  of  his  misappropriation  of  it» 
funds  in  personal  transactions  is  not  notice  to  the  bank. 

— Lamson  v.  Beard,  04  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same.  Id.: 
Phelps  V.  Same,   Id 36  C.  C  A.  56 

In  response  to  letters  soliciting  an  account  and  making  an  offer  of  serv- 
ices for  the  care  of  business  in  its  neighborhood,  a  bank  wrote,  "If  we- 
understand  your  proposition,  you  agree  that  you  will  take  from  ns  all 
items  on  [neighboring  states],  crediting  our  account  with  the  total  of  oar 
letter  on  receipt  at  par,  and  remitting  New  York  at  par  the  year  round  on 
our  l)alance  in  excess  of  $10,000."  The  correspondent  was  directed  to  ad- 
vise of  collections  by  the  collection  number  of  the  remitting  bank,  so  thai 
they  could  be  checked  without  difficulty.     Each  letter  of  advice  contained 

the  passage:     "I  inclose  for  collection  and Please  advise  coUectioD 

by  numl)er,  and  return  immediately  if  not  honored."  The  list  of  Items  fre- 
quently directed  protests,  which  directions  were  followed,  and  Immedi- 
ately on  sucli  protest  the  amount  of  such  item  and  protest  fees  were 
charged  back  to  remitting  bank.  Some  items  were  charged  with  the  note 
*'IIeld,"  prol)ably  iiieauiug  held  for  future  direction.  Of  many  of  the  Items 
the  remitting  bank  was  the  mere  mandatary  for  collection.  Held^  that  the 
contract  was  one  for  collection  of  the  items  forwarded,  and  not  of  par- 
chase,  and  the  forwarding  bank  was  entitled  to  all  items  not  collected  be- 
fore suspension  of  the  collecting  bank,  and  aften^'ards  collected  by  sob- 
agents,  and  traced  to  the  po8.se8sion  of  the  receiver  appointed  to  wind  it  up. 
—Richardson  v.  Ix)uisville  Banking  Co.,  94  Fed.  442.  .36  C.  C.  A.  30T 

An  agreement  between  two  banlvs,  by  which  one  agrees  to  "handle"  the 
items  of  exchange  and  commercial  paper  of  the  other  within  a  <*ertaiii 
territory,  crediting  the  amoimt  of  such  Items  to  the  account  of  the  other  oo 
receipt,  and  under  which  the  sending  bank  transmits  such  items  as  collec- 
tions, Indorsed  payable  to  "any  national  or  state  bank,"  with  directions  to- 
protest  and  return  if  uttpaid.  Is  an  agreement  for  the  making  of  collectioiis 
only,  and  not  of  purchase  and  sale  of  the  paper,  and  does  not  create  the 
relation  of  debtor  and  creditor  between  the  two  banks  as  to  items  received 
and  credited,  but  uncollected,  at  the  time  of  the  failure  of  the  receiving 
banl{;  and  any  such  items,  or  tlielr  proceeds,  which  can  he  identified  as 
having  come  into  the  hands  of  its  receiver,  may  be  recovered  by  the  aefid^ 
ing  bank. 

—Richardson  v.  Continental  Nat.  Bank,  04  Fed.  450.  .36  C.  a  A.  31& 

Neither  a  Imnk  nor  its  receiver  can  deny  the  receipt  of  money  deposited 
with  the  bank  as  a  trust  fund  on  the  ground  that  no  money  was  actually 
deposited,  where  It  received  and  accepted  credit  for  the  amount  with  a  cor- 
respondent, and  received  the  money  thereon  in  due  course  of  busInesH. 

—Merchants*  Nat  Bank  v.  School  DIst.  -No.  8,  of  Meagher  County. 
Mont,  94  Fed,  705 36  C.  C.  A.  4SX 
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A  national  bank  received  funds  of  a  school  district  which  it  had  no  right 
to  receive  as  an  ordinary  deposit,  or  to  mingle  with  its  own  funds,  and 
which  it  undertook  to  hold  for  the  si)ecial  pui-pose  of  iMiylng  certain  bonds 
of  the  school  district,  and  no  other.  It  did  in  fact  mingle  the  funds  with 
its  own,  and  became  insolvent,  none  of  the  bonds  having  been  presented 
for  payment.  It  had  on  hand,  at  the  time  it  suspended  business,  cash  in 
excess  of  the  amount  of  such  deposit,  which  came  into  the  hands  of  its  re- 
ceiver. Held,  that  such  deposit  constituted  a  trust  fund,  which  was  recov- 
erable by  the  school  district  from  the  receiver;  the  presumption  being  that 
8o  much  of  the  cash  on  hand  as  equaled  the  deposit  was  the  money  of  the 
school  district. 

—Merchants*  Nat  Bank  v.  School  Dist  No.  8,  of  Meagher  County, 
Mont,  M  Fed.  705 30  C.  C.  A.  432 

I  3.    HmtioBal  banks. 

An  indictment  against  a  sole  defendant,  charging  that,  as  cashier  of  a 
national  banking  association,  he  caused  and  procured  the  making  of  false 
entries  in  the  books  of  the  bank,  by  certain  clerks  under  tiis  control  as 
such  cashier,  with  intent  to  defraud,  sufficiently  charges  him  with  the 
offense  as  principal;  the  making  of  such  entries  by  his  direction  being 
the  same,  in  legal  effect,  as  his  making  them  in  person. 

-Peters  v.  United  States,  M  Fed.  127 36  C.  C.  A.  105 

A  finding  as  to  the  intent  with  which  false  entries  were  made  in  the 
books  of  a  national  bank  by  an  officer  of  the  bank  may  be  based  on  legiti- 
mate inferences  from  the  facts  shown,  and  where,  on  the  trial  of  a  de- 
fendant for  making  such  entries  with  intent  to  deceive  the  bank  examiner, 
it  is  found  that  the  entries  were  false;  that  they  were  made,  or  caused  to 
he  made,  by  defendant;  and  that  their  necessary  effect  was  to  deceive  the 
bank  examiner,— it  may  be  Inferred  that  they  were  made  with  such  intent. 
—Peters  v.  United  States,  m  Fed.  127 3C  C.  C.  A.  105 

In  a  prosecution  of  an  officer  of  a  national  bank  for  making  false  en- 
tries in  its  books  with  intent  to  deceive  the  bank  examiner,  where  there 
was  testimony  as  to  certain  deposits  made  which  were  marked  "special,*' 
and  that  the  identical  money  was  a  few  days  later  returned  to  the  de- 
positors, an  instruction  was  correct  which  charged  the  Jury  that  if  they 
found  beyond  a  reasonable  doubt  that  the  understanding  between  such 
depositors  and  the  defendant  was  that  the  money  was  only  to  be  used  by 
the  bank  for  the  purpose  of  being  shown  to  the  examiner  as  a  part  of  the 
funds  of  the  bank,  then  the  entry  of  such  sums  as  deposits  was  a  false  en- 
try. 

-Peters  v.  United  States,  94  Fed.  127 36  C.  0.  A.  105 

Where  it  is  not  shown  that  a  certain  collection  made  by  a  receiver  of  ai^ 
Insolvent  national  bank  was  forwarded  by  a  correspondent  of  the  bank,  nor 
included  In  the  list  of  items  sent,  it  is  not  sufficiently  traced;  and  this 
though  the  receiver  testified  that  the  item  was  collected  for  the  forwarding 
bank. 

—Richardson  v.  Louisville  Banking  Co.,  94  Fed.  442.  .36  O.  0.  A.  307 

A  decree  which  commands  the  receiver  of  an  insolvent  national  bank 
to  pay  over  a  large  sum  of  money  within  10  days,  where,  as  a  matter  of 
fact,  and  in  accordance  with  law,  the  funds  are  in  the  custody  of  the 
comptroller  of  the  currency,  unduly  limits  the  time  for  satisfying  the  de- 
cree, and  might  result  in  the  receiver  being  in  contempt  for  not  paying  over 
moneys  which  are  not  within  his  control. 

—Richardson  v.  Louisville  Banking  Co.,  94  Fed.  442.  .36  C.  C.  A.  307 

An  order  directing  payment  of  interest  by  the  receiver  of  a  national  bank 
from  date  of  judicial  demand  is  erroneous,  as  funds  coming  Into  the  hands 
of  a  receiver  are  turned  over  to  the  comptroller,  and  could  not  earn  Inter- 
est, and  any  payment  of  interest  would  necessarily  be  taken  from  some 
other  trust  fund;  and  this  particularly  where  the  involved  circumstances 
of  the  case  made  It  Impossible  to  pay  over  the  amount  without  investi- 
gation and  an  accounting. 

—Richardson  v.  LouisviUe  Banking  Co.,  94  Fed.  442.  .36  0.  0.  A.  307 
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A  suit  by  the  receiver  of  an  itisolvent  national  bank  ag^ainst  its  offleen 
and  directors  to  compel  restitution  of  funds  unlawfully  diverted  bj  tbem 
Is  one  to  execute  a  trust,  and  involves  an  accounting  as  to  trust  funds,  anil 
hence  is  of  equitable  cognizance. 

—Cooper  V.  HIU,  04  Fed.  582 36  C.  C.  A.  408 

A  national  l)ank,  however,  has  no  power  to  prosecute  a  mining  busiiieflB 
on  property  which  it  has  acquired,— much  less,  to  expend  its  funds  in  pros- 
pecting for  mineral  on  such  property;  and  directors  who  authorise  aoch 
expenditure  are  personally  liable  therefor  to  the  bank  or  its  receiver. 

—Cooper  V.  HiU.  &4  Fed.  582 36  O.  O.  A.  402 

A  national  bank  which  has  lawfully  acquired  the  title  to  property  in  pay- 
ment of  a  debt  lias  implied  authority  to  make  reasonable  repairs  thereoo 
for  the  purpose  of  putting  it  in  salable  condition,  and  its  directors  caimot 
be  held  personally  liable  for  money  so  expended  m  good  faith. 

—Cooper  V.  HiU,  U  Fed.  582 36  O.  G.  A.  402 

The  officers  and  directors  of  a  national  bank  without  authority  of  law 
used  its  funds  in  prospecting  and  attempting  to  develop  mining  property 
which  had  been  acquired  by  the  bank.  Their  action  was  not  fraudulent, 
but  was  taken  in  good  faith  for  the  benefit  of  the  bank,  but  rpsnilted  in  the 
loss  of  the  funds  so  diverted.  They  subsequently  sold  their  interests  in  the 
bank,  and  retired  from  its  management  leaving  it  solvent  and  prosperous. 
Under  the  new  management  it  subsequently  became  insolvent,  and  its  re- 
ceiver brought  a  suit  in  equity  against  the  former  directors  to  recover  the 
amount  so  diverted  by  them.  Such  suit  was  not  brought  until  more  than 
six  years  after  the  last  of  the  expenditures  in  the  mining  venture  had  been 
made,  which  was  the  limit  of  time,  under  the  statutes  of  the  state,  within 
which  an  action  at  law  for  the  recovery  of  the  money  could  be  maintained: 
but  subsequently,  and  within  the  six  years,  the  defendants,  as  directors,  had 
repaid  to  themselves  from  the  funds  of  the  bank  certain  advances  made 
by  them  individually  in  aid  of  such  venture.  Held,  that  the  court  would 
follow  the  statute,  and  as  to  the  amounts  originally  expended  the  suit 
was  barred  by  laches,  but  was  maintainable  for  the  recoverj'  of  tlie  anK>anti 
subsequently  withdrawn  without  legal  authority. 

—Cooper  V.  HiU.  94  Fed.  582 36  C.  C.  A.  402 

When  a  loss  has  been  caused  to  a  national  bank  by  the  appropriation  of 
its  funds  to  a  purpose  unauthorized  by  law,  or  by  culpable  uegUgence  or 
conversion  of  its  funds,  the  officers  who  participated  In  or  consented  to  the 
act  are  Jointly  and  severally  liable  for  the  entire  amount. 

—Cooper  V.  HiU,  94  Fed.  582 36  0.  C.  A.  402 

A  bill  by  the  receiver  of  a  national  bank  against  its  officers  and  directors 
for  the  unlawful  diversion  of  fimds  of  the  bank  Is  sufficient  to  support  a 
recovery,  when  the  diversion  is  proved,  although  a  further  allegation  that 
such  diversion  was  fraudulent  is  not  proved.  The  gravamen  of  the  biU  is 
the  fact  of  unlawful  diversion. 

—Cooper  V.  HiU,  94  Fed.  582 36  C.  C.  A.  402 

A  national  bank  advised  plaintiff  that  it  would  pay  aU  checks  of  a  thiid 
person,  although  such  person  had  no  funds  on  deposit,  as  was  known  to 
both  plaintiff  and  the  bank.  In  reliance  on  such  promise,  plaintiff  cashed 
checks  of  such  person,  and  transmitted  them  to  the  bank  for  payment. 
The  bank  issued  and  sent  to  plaintiff  its  drafts  on  a  correspondent  for 
the  amount  of  the  checks,  which  drafts  were  refused  payment.  HeW.  that 
the  contract  was  one  purely  of  guaranty,  and  was  ultra  vires  on  the  part 
of  the  bank,  and  the  transaction  gave  plaintiff  no  right  of  action  i>g«iitMy^  it 
on  the  drafts. 

— Bowen  v.  Needles  Nat.  Bank,  94  Fed.  925 36  C.  C.  A.  563 

A  national  bank  has  no  power  to  lend  Its  credit  to  any  person  or  cor- 
poration, or  to  become  guarantor  of  the  obligations  of  another,  except  in  tbe 
case  of  the  transfer  of  promissory  notes  discounted,  which  is  in  the  ordinary 
course  of  banking. 

—Bowen  v.  Needles  Nat  Bank,  94  Fed.  925 36  C.  C.  A.  553 
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A  pledgee  of  stock  of  a  national  bank,  who  sells  it  in  accordance  with 
the  terms  of  the  pledge,  and  becomes  the  purchaser,  but  never  has  it  trans- 
ferred on  the  books  of  the  bank,  is  not  liable  for  an  assessment  made  un- 
der Rev.  St.  §  5151,  on  the  bank's  insolyency. 

—Robinson  v.  Southern  Nat  Bank,  94  Fed.  964 36  0.  O.  Ai  584 

BILLS  AND  NOTES. 

Power  of  corporation  to  issue  promissory  notes,  see  "Corporations,"  f  4. 

i   1.    Beqvisites  and  Talidity. 

Where  the  president  of  a  bank,  as  such,  drew  drafts  on  its  funds,  in 
favor  of  certain  brokers  as  payees,  for  margins  on  brokerage  transactions, 
such  drafts  are  neither  commercial  paper,  nor  contracts,  until  accepted 
by  the  payees;  and  by  acceptance  the  payees  become  imrties  to  their 
original  execution,  and  hence  are  put  on  inquiry  whether  the  president 
exceeded  his  authority  in  drawing  them,  and,  if  so,  such  payees  are  liable 
to  the  bank  for  their  proceeds. 

—Lamson  v.  Beard,  94  Fed.  30;    C.  B.  CJongdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,  Id 36  C.  C.  A.  56 

f  2.    Risbtfl  and  llabilitie*  on  indorseineBt  or  transfer. 

A  creditor,  receiving  a  bank  draft  drawn  to  his  order  from  his  debtor 
in  payment  of  the  debt,  is  entitled  to  accept  the  draft  without  inquiry, 
not  because  of  a  presumption  that  the  debtor  had  paid  for  the  draft,  but 
because  it  was  drawn  by  the  authorized  officer  of  the  bank  in  the  usual 
course  of  business,  acting  without  apparent  or  known  interest  in  the 
transaction. 

—Lamson  v.  Beard,  94  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,   Id 30  C.  C.  A.  56 

The  receiver  of  such  draft,  though  apparently  an  original  party,  as 
against  the  drawer  is  in  effect  an  indorsee,  and  hence  is  only  affected  by 
equities  of  which  he  had  notice  before  accepting  it. 

—Lamson  v.  Beard,  94  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  v.  Same,   Id 36  C.  C.  A.  56 

Where  the  president  of  a  bank,  as  such,  drew  drafts  on  the  bank's  funds 
on  deposit  with  its  correspondents,  payable  to  the  order  of  certain  brokers, 
for  margins  on  transactions  in  futures  can-ied  for  him  personally,  such 
payees  are  not  bona  fide  holders  of  such  drafts,  but  are  put  on  inquiry 
as  to  the  president's  authority  to  draw  the  same  on  the  bank's  funds  for 
his  personal  use,  whicJi  inquiry  they  should  have  made  from  the  directoi-s 
of  the  bank;  but  they  were  under  no  obligation  to  undertake  an  examina- 
tion of  the  bank's  books  to  ascertain  whether  the  president  had  reimbursed 
the  bank. 

—Lamson  v.  Beard,  94  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,  Id 36  C.  C.  A.  56 

BONDS. 

Municipal  bonds,  see  ''Municipal  Corporations,"  $  3* 
Railroad  bonds,  see  ''Railroads,"  §  3. 

BREACH. 


Of  condition,  see  "Insurance,"  §  4. 
Of  covenant,  see  "Insurance,"  §  4. 

BROKERS. 

Insurance  brokers,  see  "Insurance,"  S  1« 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

Under  the  statutes  of  New  York,  the  taking  of  premiums  for  loans  made 
bj  building  and  loan  associations  does  not  render  them  nsurkma.  mider 
the  general  usury  statutes. 

— Andruss  v.  People's  Building,  Loan  &  Saving  Asa*!!,  W  Fed.  575 

86  a  a  A.  396 

A  borrowing  stockholder  in  a  building  and  loan  association,  whose 
stock  has  been  forfeited  by  the  associatiou,  in  accordance  with  its  rule*, 
for  default  in  payment  of  dues,  is  not  entitled  to  credit  on  his  loan  tor  the 
amount  paid  thereon. 

—Andruss  v.  People's  Building,  Loan  &  Saving  Ass'n,  m  Fed.  575 

36  G.  a  A.  336 

Where  the  by-laws  of  a  building  and  loan  association  provide  that  all 
payments  shall  be  made  to  its  secretary  at  the  office  of  the  association 
in  the  state  in  which  it  is  incorporated,  and  a  bond  and  mortgage  executed 
to  the  association  by  a  borrowing  stockholder  each  contaUi  a  stipulatkiD 
that  it  is  to  be  governed  by  the  laws  of  such  state,  the  contract  will  not 
be  held  usurious,  if  not  so  by  the  laws  of  such  state  where  It  is  to  be 
performed. 

—Andruss  v.  People's  Building,  Loan  &  Saving  Ass'n,  M  Fed.  575 

36  G.  a  A.  336 

CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping,"  $  2. 
of  passengers  by  vessels,  see  "Shipping,"  S  3. 

CAUSE  OF  ACTION. 

See  "Malicious  Prosecution,"  $  2. 

CHANCERY. 

See  "Equity,'* 

CHARGE. 

To  jury  In  civil  actions,  see  "Trial,"  §  3. 

in  criminal  prosecutions,  see  '^Criminal  I^w,"  I  4. 

CHATTEL  MORTGAGES. 

i   1.    Bisl&ts  and  UmbiUties  of  parties. 

Tlie  fact  that  a  mortgagor  of  personal  property  has  given  subsequent 
mortgages  on  the  same  property,  which  are  unsatisfied,  is  a  defense  pro 
tanto  tu  an  action  brought  by  him  against  the  first  mortgagee  for  conver- 
sion of  the  mortgaged  property. 

— Kohn  V.  Dravls,  94  Fed.  288 36  0.  C.  A.  253 

I^ndtn*  (^ode  Iowa  1897,  §  346G,  which  provides  that  when  a  determi- 
nation of  tlip  controversy  between  the  parties  before  the  court  cannot  be 
made  without  the  presence  of  other  parties,  the  court  must  order  them  to 
be  brought  in,  a  mortgagee  of  personal  property,  sued  by  the  mortgagor 
for  its  conversion,  has  the  right  to  have  subsequent  mortgagees  brought  in. 
—Kohn  V.  Dravls,  94  Fed.  288 36  C.  C.  A.  233 

Where  a  mortgage  on  a  stock  of  goods  authorized  the  mortgagee  to  sell 
at  retail,  at  not  less  than  cost  price,  until  a  sufiicient  amount  waa  realized 
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to  pay  the  mortgage  debt  and  costs  of  sale,  bat  the  mortgagee,  after 
Belling  a  portion  of  the  goods  at  retail  as  provided,  sold  the  remainder  at 
auction,  the  mortgagor  may,  at  his  election,  adopt  as  the  basis  for  the 
assessment  of  his  damages  the  mailset  value  of  the  goods  which  would 
have  remained  after  satisfaction  of  the  mortgage  debt,  had.  the  mortgagee 
proceeded  with  the  sale  at  retail,  or  the  market  value  of  all  the  goods  not 
sold  at  retail,  less  the  amoimt  remaining  due  on  the  mortgage  debt  after 
the  application  thereon  of  the  net  proceeds  of  the  portion  so  sold. 

-Kohn  V.  Dravis,  94  Fed.  288 36  C.  C.  A.  253 

The  measure  of  a  mortgagor's  damages  for  conversion  of  the  mortgaged 
property  by  the  mortgagee,  or  its  sale  in  violation  of  the  terms  of  the 
mortgage,  is  the  market  value,  at  the  time  of  such  conversion  or  sale,  of 
the  portion  that  would  have  remained,  after  sufficient  had  been  sold  in 
the  manner  provided  by  the  mortgage,  to  satisfy  the  mortgage  debt  and 
costs. 

—Kohn  V.  Dravis,  M  Fed.  288 36  C.  C.  A.  253 

In  an  action  for  conversion,  by  a  mortgagor  of  a  stock  of  goods  against 
the  mortgagee,  where  it  appeared  that  defendant  sold  a  part  of  the  stock 
in  the  manner  authorized  by  the  mortgage,  he  is  entitled  to  allowance  for 
the  costs  of  such  sale,  notwithstanding  an  unauthorized  sale  of  the  re- 
mainder. 

—Kohn  V.  Dravis,  94  Fed.  288 36  0.  0.  A.  253 

§  2.    Foreoloiure. 

A  mortgagee  who  avails  himself  of  the  power  of  sale  contained  in  the 
mortgage  must  strictly  pursue  its  terms,  and,  when  sufficient  of  the  prop- 
erty has  been  thus  sold  to  satisfy  the  debt  secured  and  costs,  there  is  an 
implied  agreement  that  the  remainder  unsold  shall  be  returned  to  the 
mortgagor. 

—Kohn  V.  Dravis,  94  Fed.  288 36  C.  C.  A.  253 


See  "Adoption." 

See  "Municipal  Corporations.*' 
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CLAIMS. 

Against  United  States,  see  "United  States,"  {  2. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  f  1. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Eminent  Domain,"  §  1. 
Of  attorney,  see  "Attorney  and  Client,"  §  1. 
Of  corporate  officers,  see  **CorporatioiiS,"  §  3. 
Salvage,  see  "Salvage,"  §  1. 

COMPLAINT. 

In  criminal  prosecution,  see  "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction." 
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CONDEMNATION. 

Taking  property  for  public  nse,  see  ''Eminent  Domain.** 

CONDITIONS. 

In  insurance  policies,  see  "Insurance/'  S  4. 

CONSOLIDATION. 

Of  actions,  see  "Action/'  1 1. 

CONTRACTS. 

Assignment  of  debt  on  Sunday,  see  "Sunday." 
By  corporation,  see  "Corporations,"  I  4. 
By  United  States,  see  "United  States,"  §  1. 
Discliarge  of  contract  see  "Accord  and  Satisfaction.'* 
Of  adoption,  see  "Adoption." 
Parol  or  extrinsic  evidence,  see  "Evidence,"  §  5. 

Particular  classes  of  express  contracts,  see  "Bailment";    '"Bins  and  Notes'*; 
"Indemnity";   "Insurance";   "Partnership";   "Vendor  and  Purchaser." 

affreightment,  see  "Shipping,"  §  2. 

-^—  employment,  see  "Master  and  Servant." 

i   1.    ConstmetioB  and  opermtton* 

Evidence  of  a  practical  construction  placed  on  a  written  contract  by 
the  parties  is  not  admissible  to  affect  its  construction  by  a  court  In  an 
action  thereon,  where  its  terms  are  plain  and  unambiguous. 

—Russell  V.  Young,  94  Fed.  45 36  C.  C.  A.  71 

§  2*    Perf  ormanoe  or  breaoli. 

A  provision  of  a  written  contract  for  the  repair  of  a  vessel,  that  no  extra 
work  should  be  done  unless  an  estimate  in  writing  was  first  made  and 
submitted  to  and  signed  by  an  officer  of  the  company  owning  the  Tesael, 
may  be  waived;  and  where,  after  the  vessel  was  stiipped  to  begin  the 
work,  it  was  found  to  be  impossible  to  make  the  repairs  specified  in  the 
contract  without  to  a  large  extent  rebuilding  the  hull,  and  after  conaulta 
tion  with  the  olficers  of  the  company  the  contractor  was  told  by  the 
president  to  go  on  with  the  work,  which  he  did,  and  under  the  direction 
of  a  superintendent  employed  by  the  company,  and  with  the  knowledge 
of  its  officers  and  directors,  replaced  all  the  rotten  parts  of  the  hull,  and 
made  the  vessel  sound  and  seaworthy,  the  company,  having  acc^ted  the 
vessel,  must  be  considered  as  having  waived  the  written  contract,  and 
cannot  invoke  its  provisions  to  defeat  recovery  for  all  work  done  not 
specified  therein. 

—The  Sappho,  94  Fed.  545 36  a  O.  A.  395 

§   3*    Aofions  for  breaoli. 

Where  letters  introduced  in  evidence  by  a  plaintiff  in  proof  of  the 
contract  sued  upon  do  not  constitute  in  themselves  a  completed  con- 
tract,  but  merely  negotiations  with  a  view  to  a  contract,  and  they  are 
supplemented  by  oral  testimony,  it  is  proper  to  submit  to  the  Jury  the 
question  whether  the  contract  alleged  was  in  fact  completed. 

—Harvard  Pub.  CJo.  v.  Syndicate  Pub.  CJo.,  94  Fed.  754.  .36  G.  C.  A.  470 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  S  2. 
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CONVEYANCES. 

See  "Chattel  Mortgages";   "Mortgages." 

In  fraud  of  creditors,  see  "Fraudulent  CJonveyances.** 

CORPORATIONS. 

See  "Building  and   Loan   Associations";    "Municipal   CJorporations";    "Rail- 
roads," §  1. 
Banks,  see  "Banks  and  Banking,"  §  1. 
Liability  for  exemplary  damages,  see  "liibel  and  Slander,"  I  8. 

I   1.    InoorporatioB  and  orsanixmtion. 

A  board  of  levee  inspectors  created  by  act  of  the  legislature  of  Arkansas 
for  a  county,  and  given  the  powers  usually  incident  to  corporations,  includ- 
ing the  power  to  condemn  land  for  levee  purposes,  employ  engineers,  at- 
torneys, and  other  agents,  make  contracts  for  work,  and  take  bonds  from 
the  contractors,  and  fix  the  rate  of  taxation  for  levee  purposes  within  their 
district,  constitutes  a  corporation,  with  power  to  sue  and  be  sued,  although 
not  in  express  terms  declared  by  the  act  to  be  a  corporation. 

—Board  of  Levee  Inspectors  of  Chicot  County  v.  Crittenden,  94  Fed. 
613    36  C.  C.  A.  418 

$  2.    Capital,  itook.  and  dividend!. 

A  holder  of  railroad  stock,  issued  to  him  as  full  paid,  in  payment  of  an 
undisputed  claim,  takes  it  free  of  all  trusts  created  in  favor  of  the  railroad 
company  by  previous  contracts  to  which  he  was  not  a  party. 

—Angle  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  94  Fed.  717 

36  C.  C.  A.  438 
§  3.    Offloeri  and  agents. 

Where,  after  the  organization  of  a  corporation,  it  was  agreed  and  under- 
stood at  an  informal  meeting  of  all  the  stockholders  that  the  officers  should 
be  paid  a  reasonable  compensatioi^for  their  services,  and  by  a.  by-law  the 
board  of  directors  was  given  po^r  to  fix  the  compensation  of  officers, 
their  subsequent  action  in  voting  the  president  a  reasonable  salary  for  past 
services  was  legal,  and  a  note  of  the  corporation  executed  to  him  therefor 
was  not  without  consideration. 

—National  Loan  &  Investment  Co.  v.  Rockland  Co.,  94  Fed.  335 

36  C.  C.  A.  370 

Officers  of  a  corporation,  who  are  also  directors,  and  who,  without  any 
agreement,  express  or  implied,  with  the  corporation  or  its  owners,  or  their 
representatives,  have  voluntarily  rendered  their  services,  can  recover  no 
back  pay  or  compensation  therefor;  and  it  is  beyond  the  powers  of  the  board 
of  directors,  after  such  services  are  rendered,  to  pay  for  them  out  of  the 
funds  of  the  corporation,  or  to  create  a  debt  of  the  corporation  on  account 
of  them;  but  such  officers,  who  have  rendered  their  services  under  an 
agreement,  either  express  or  Implied,  with  the  corporation,  its  owners  or 
representatives,  that  they  shall  receive  reasonable  but  indefinite  compen- 
sation therefor,  may  recover  as  much  as  their  services  are  worth,  and  it 
is  not  beyond  the  powers  of  the  board  of  directors  to  fix  and  pay  reason- 
able salaries  to  them  after  they  have  discharged  the  duties  of  their  offices. 

—National  Loan  &  Investment  Co.  v.  Rockland  Co.,  94  Fed.  335 

36  C.  C.  A.  370 
$  4.    Corporate  poweri  and  liabilitioB. 

A  declaration,  in  an  action  against  a  corporation  for  personal  injuries, 
which  alleges  that  defendant  employed  certain  detectives  to  investigate 
an  alleged  robbery,  and  that  in  the  course  of  such  employment  such  de- 
tectives, with  other  persons  procured  by  them,  committed  an  assault  on 
plaintiff  for  the  purpose  of  compelling  him  to  confess  to  the  commission 
of  the  robbery,  and  inflicted  the  injuries  sued  for,  states  sufficient  facts 
to  connect  the  defendant  with  the  injury,  and  to  charge  it  with  liability 
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therefor;  the  means  employed  by  its  agents  In  the  Investigation  betng 
left  to  their  discretion,  in  the  exercise  of  which  they  were  within  their 
authority.  A  ratification  or  repudiation  ot  their  acts  by  defendant  after 
they  were  committed,  and  plaintiffs  right  of  action  had  accrued,  would 
be  immaterial. 

—Southern  Exp.  Co.  v.  Flatten,  93  Fed.  936 36  C.  C.  A.  46 

Under  the  modem  rule  adopted  by  the  courts,  a  corporation  is  liable 
at  common  law  for  torts  committed  by  Its  servants  or  agents,  precisely 
as  a  natural  person  would  be. 

—Southern  Exp.  CJo.  v.  Phitten,  93  Fed.  936 36  C.  C.  A.  46 

A  private  trading  corporation  has  the  implied  power  to  issue  prom- 
issory notes,  and  one  who  purchases  notes  executed  in  behalf  of  sadb.  a 
corporation,  and  signed  by  its  ofllcers,  may  rely  on  the  presumption  that 
such  officers  have  discharged  their  duty,  and  have  not  exceeded  their  au- 
thority in  executing  them. 

—National  Ixian  &  Investment  Co.  v.  Rockland  Co.,  94  Fed.  335 

36  C.  C.  A.  370 

The  fact  that  the  owner  of  a  vessel  was  a  corporation,  and  took  no 
formal  action  by  its  board  of  directors,  would  not  prevent  its  being  bound 
by  the  action  of  its  officers  waiving  the  terms  of  a  written  contract,  and  the 
acceptance  of  the  benefit  of  the  contractor's  work  without  objection. 

—The  Sappho,  91  Fed.  545 36  C.  C.  A.  3K) 

A  contract  entered  into  by  a  corporation,  which  is  ultra  vires  of  its  char- 
ter, cannot  be  ratified  or  become  binding  on  the  ground  of  estoppel,  and  the* 
only  ground  on  which  the  corporation  can  become  liable  to  the  payment  of 
money  on  accoimt  of  such  a  contract,  which  has  been  performed  by  the 
other  party,  is  that  it  has  received  a  benefit  or  advantage  thereby  which  li 
cannot  Justly  retain. 

— Boweu  V.  Needles  Nat.  Bank,  94  Fed.  925 36  C.  C.  A.  553 

The  doctrine  of  ultra  vires  has  no  application  to  notes  and  a  mortgagi* 
executed  by  the  president  in  the  name  of  a  corporation  which  has  power 
to  execute  such  instruments,  and  the  corporation  may  be  estopped,  by  its 
subsequent  conduct  in  ratification  of  the  action  of  the  president,  to  allege 
his  want  of  authority  or  any  informality  In  their  execution  to  defeat  its 
liability  thereon. 

— U.  V.  B.  Min.  Co.  V.  First  Nat  Bank.  95  Fed.  23.  .36  C.  C.  A.  633 

Where  a  mortgage  executed  in  the  name  of  a  corporation  recites  that  the 
seal  of  the  cori>o ration  is  affixed,  and  following  the  signature  of  the  presi- 
dent is  the  symbol  **[L.  S.],*'  such  symbol  will  be  regarded  as  having  been 
adopted  and  used  for  the  occasion  as  the  seal  of  the  corporation,  and  the 
mortgage  will  not  be  held  Invalid,  If  in  all  other  respects  properly  executed. 
-(J.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  23.  .36  C:  C.  A.  633 

2  I^ws  N.  Y.  1892,  c.  688,  requiring  the  written  assent  of  two-thhrds  of 
the  stockholders  as  a  condition  precedent  to  the  execution  of  a  mortgage 
by  a  corporation,  as  construed  l>y  the  courts  of  the  state,  was  intended  for 
the  protection  of  the  stockholders  against  the  improvident  or  collusive  acts 
of  the  officers  in  incumbering  the  property  of  the  corporation;  hence  the 
form  of  assent  by  the  stockholders  is  Immaterial,  if  the  intention  is  dear, 
and  a  mortgage  executed  in  behalf  of  a  corporation  by  its  president,  with 
the  written  Indorsement  thereon  of  the  assent  of  another  stocliholder,  who. 
together  with  the  president,  at  the  time  owned  more  than  two-thirds  of 
the  stock,  is  valid  under  such  statute. 

— G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  23.  .36  C.  a  A.  633 

A  corporation  which  receives  the  benefit  of  money  borrowed  by  its  presi- 
dent, for  which  he  executed  the  notes  of  the  corporation,  secured  by  a 
mortgage  on  Its  property,  and  which,  with  full  knowledge  of  the  facts, 
procures  successive  renewals  of  such  notes  through  a  number  of  years, 
cannot  thereafter,  for  the  first  time,  deny  their  validity. 

— G.  V.  B.  Min.  Co.  v.  First  Nat  Bank,  95  Fed.  23.  .86  a  a  A.  633 
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Where  the  president  of  a  corporation  is  permitted  to  exercise  full  power 
and  authority  in  the  conduct  and  management  of  its  business,  and  deals 
with  the  property  and  affairs  of  the  corporation  in  such  a  manner  arid 
for  such  a  lengrth  of  time  as  to  justify  others  with  whom  he  transacts 
business  in  believing  that  he  had  authority  to  do  the  acts  in  the  manner 
he  does,  such  third  persons  have  a  right  to  deal  with  him  on  the  assump- 
tion that  he  has  such  authority,  and  the  corporation,  having  Itnowledge 
of  such  acts,  and  of  the  manner  in  which  the  corporate  business  is 
transacted,  cannot  thereafter,  to  the  injury  and  prejudice  of  such  parties, 
deny  his  authority  or  disaffirm  his  acts. 

— G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank.  96  Fed.  23.. 36  0.  C.  A.  633 

Where  the  business  of  a  corporation  has  habitually  been  transacted  in  an 
irregular  manner,  without  observing  the  formalities  legally  required  to 
bind  it,  with  the  knowledge  and  acquiescence  of  its  stockholders,  and*  it 
has  in  such  manner  made  contracts  and  incurred  obligations,  the  strict 
rules  of  law,  however  well  settled;  limiting  the  mode  of  exercising  the 
powers  of  corporations  by  their  officers,  are  not  applicable  to  such  con- 
tracts, as  against  third  parties  who  have  dealt  with  the  corporation  in 
good  faith,  and  with  knowledge  of  Its  manner  of  doing  business. 

— G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  B^ed.  23,  .36  C.  0.  A.  633 

COURTS. 

Review  of  decisions,  see  "Appeal  and  Error." 
Trial  by  court  without  jury,  see  "Trial,"  §  4. 

i   1*    United  States  oovrts. 

The  courts  of  the  United  States  do  not  resort  to  the  common  law  as  a 
source  of  criminal  jurisdiction,  but  can  only  take  cognizance  of  such 
crimes  and  offenses  as  are  expressly  designated  by  the  laws  of  congress, 
and  of  which  they  are  by  such  laws  given  jurisdiction. 

—Peters  v.  United  States,  94  Fed.  127 86  0.  0.  A.  105 

Where  a  federal  court,  by  its  receiver,  has  possession  of  all  the  property 
of  a  railroad  company  for  the  purpose  of  administering  it  as  the  property 
of  an  insolvent  corporation  in  a  suit  brought  by  genesfal  creditors,  such 
possession  draws  to  that  court,  as  auxiliary,  all  suits  and-  proceedings  with 
respect  to  the  property,  and  it  has  jurisdiction  of  proceedings  to  foreclose 
a  mortgage  without  regard  to  the  citizenship  of  the  parties,  whether  such 
proceedings  are  by  cross  bill  or  intervening  petition  in  the  pending  suit, 
or  by  an  original  bill. 

—Toledo,  St.  L.  &  K.  O.  R.  Co.  v.  Conthiental  Tnist  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  O.  C.  A.  155 

It  is  not  the  domicile  of  a  corporation  created  by  an  act  of  congress 
which  confers  jurisdiction  on  the  federal  courts  of  suits  to  which  It  is  a 
party,  but  the  fact  that  it  was  so  created,  and  that  any  suit  by  or  against 
it  arises  under  a  law  of  the  United  States. 

—Supreme  Lodge,  Knights  of  Pythias,  v.  England,  94  Fed.  369 

36  C.  C.  A.  298 

Where  the  sole  grounds  relied  upon  by  a  plaintilT  in  a  suit  in  a  federal 
court  to  entitle  him  to  a  recovery,  as  disclosed  by  his  pleading  and  the 
opening  statement  of  his  counsel,  were  the  invalidity,  under  the  statutes 
.  of  the  state,  of  certain  tax  proceedings,  and  the  identical  proceedings  had 
been  adjudged  valid  by  the  supreme  court  of  the  state,  though  not  in  a 
suit  between  the  same  parties,  so  as  to  render  the  matter  res  judicata  as 
Ijetween  them,  its  decision  was  nevertheless  binding  on  the  federal  court 
as  a  construction  of  the  local  statutes,  and  the  direction  of  a  verdict  for  de- 
fendant by  the  court,  on  the  conclusion  of  the  plaintiff's  opening  state- 
ment, was  not  error. 

—Haley   Live-Stock   Co.  v.  Board  of  Com'rs  of   Routt   County,   94 
Fed.  297 36  C.  C.  A.  350 
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Simple  contract  creditors  cannot  maintain  a  creditors'  bin,  thou^  state 
practice  permits  it. 

—Harrison  v.  Farmers'  Loan  &  Trust  Co.  of  New  Yoi*,  94  Fed. 
728    36  C.  C.  A.  443 

Where  an  action  in  a  federal  court  is  based  on  several  accounts,  exhib- 
ited with  the  declaration,  the  amount  of  the  accounts  in  the  aggregate  is 
the  amount  in  dispute,  and,  when  it  exceeds  $2,000,  the  court  is  not 
deprived  of  Jurisdiction,  though  the  defendant  successfully  attacks  the 
validity  of  the  transfer  of  one  of  the  accounts  to  the  plaintiff,  reducing 
the  amount  remaining  below  the  jurisdictional  limit 

— Tennent-Strlbling  Shoe  Ck).  v.  Itoper,  94  Fed.  739.  .86  a  O.  A.  455 

The  federal  courts  in  Missouri  are  not  required  to  follow  the  statute  of 
that  state  (Laws  1895,  p.  168),  which  requires  Juries,  in  cases  in  which 
exemplary  damages  are  allowed,  to  assess  such  damages  separately. 

—Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same.  Id.; 
World  Pub.  Co.  v.  Same,   Id 36  C.  C.  A.  475 

A  federal  court  is  not  at  liberty  to  accept  as  conclusive  the  construction 
of  a  contract  by  the  supreme  court  of  a  state,  where  such  construction  in 
no  manner  depends  on  any  state  law,  and  Is  not  pleaded  as  creating  an  es- 
toppel between  the  parties;  but  is  required  to  exercise  its  independent  Judg- 
ment, giving  to  the  state  decision,  however,  due  weight  as  a  precedent 
—Bancroft  v.  Hambly,  94  Fed.  975 36  C.  O.  A.  595 

§   2.    OoBOiunrent  and  oonfllotins  Jnrisdlotioii,  and  eoatltr. 

In  general  the  administration  of  the  estates  of  deceased  persons  is  left 
to  the  local  law,  and  a  federal  court  will  not  interfere. 

—Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed.  208.  .36  C.  O.  A.  272 

The  pendency  in  a  state  court  of  a  suit  to  foreclose  a  mortgage  does 
not  preclude  a  federal  court  from  entertaining  Jurisdiction  of  an  action 
at  law  by  the  mortgagee  to  recover  damages  for  the  conversion  or  de- 
struction of  the  mortgaged  property,  which  amounts  to  an  abandonment 
by  the  plaintiff  of  any  claim  to  the  property  itself. 

— Hubinger  v.  Central  Trust  Co.  of  New  York,  94  Fed.  788 

86  a  a  A.  494 

COVERTURE. 

See  "qusband  and  Wife." 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyances.'* 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances,  see  "Fraudulent  Conyeyances,** 
§1. 

Simple-contract  creditors  cannot  come  into  a  court  of  equity  to  obtain 
a  seizure  of  property  of  the  debtor  in  satisfaction  of  their  claims. 

—Harrison  v.  Farmers*   Loan  &  Trust  Co.   of  New  York,  94   Fed- 
728    36  C  a  A.  443 

CRIMINAL  LAW. 

Indictment,  information,  or  complaint,  see  "Indictment  and  Infonnatioii.** 

S   1*    Former  Jeopardj. 

In  a  prosecution  against  an  officer  of  a  national  banking  association, 
under  Rev.  St.  §  5209,  for  making  false  entries  In  the  books  of  die  as- 
sociation, and  in  reports  to  the  comptroller,  the  indictment  containing 
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a  number  of  counts,  some  charging  the  making  of  entries  with  intent 
to  injure  and  defraud  the  association,  and  others  with  intent  to  deceive  the 
association,  and,  in  case  of  reports,  the  comptroller,  the  Jury,  on  the  first 
trial,  rendered  a  verdict,  which  was  set  aside  and  a  new  trial  granted,  in 
which  they  found  the  defendant  *'guilty,  as  charged  In  the  indictment,  in 
falsifying  the  returns  to  the  comptroller  of  the  currency,  and  also  books  of 
the  ♦  ♦  ♦  bank,  and  on  the  balance  of  the  counts  we  do  not  agree." 
Held,  that  such  verdict  could  not  be  construed  as  a  special  verdict,  amount- 
ing to  an  acquittal. 

—Peters  v.  United  States.  94  Fed.  127 36  C.  C.  A.  10.-» 

I   2.    Arraicnment  mad  pleas,  and  nolle  proieqnl  or  dlscontinnance. 

Where  a  so-called  "special  plea  of  former  acquittal"  is  made  in  the 
form  of  a  motion  to  discharge  the  defendant  and  exonerate  his  bond, 
based  on  former  proceedings  in  the  same  cause  and  court,  so  that  no 
evidence  thereon  is  required,  and  only  a  question  of  law  is  presented. 
It  is  not  necessary  that  issue  should  be  Joined  thereon,  and  It  may  properly 
be  disposed  of  by  the  court,  like  any  other  motion. 

—Peters  v.  United  States,  04  Fed.  127 • 36  0.  C.  A.  10r> 

f   3.    Eridenoe. 

For  the  purpose  of  showing  the  falsity  of  an  entry  in  the  books  of  a 
national  bank  purporting  to  show  a  special  deposit  by  a  county  treasurer 
of  $10,000  immediately  prior  to  a  report  made  to  the  comptroller,  which 
was  shown  to  have  been  withdrawn  a  few  days  later,  the  government  in- 
troduced the  treasurer  as  a  witness,  who  testified  that  he  did  not  re- 
member whether  or  not  he  made  the  deposit,  but,  if  he  did  so,  it  was 
from  public  funds  in  his  hands  as  such  treasurer.  Hddt  that  it  was  within 
the  discretion  of  the  court  to  permit  the  introduction  of  the  treasurer  s 
cashbook  for  the  purpose  of  showing  whether  or  not  any  entry  of  sucli 
deposit  or  withdrawal  appeared  therein,  although  the  witness  testified  that, 
if  he  made  the  deposit,  no  record  thereof  would  appear  on  the  books  of  his 
office. 

—Peters  v.  United  States,  94  Fed.  127 36  C.  O.  A.  105 

§  4.    TriaL 

A  defendant  who,  after  the  overruling  of  a  special  plea  of  former  ac- 
quittal, proceeds  to  trial  without  objection  as  to  the  manner  in  which 
the  plea  was  disposed  of,  waives  the  right  to  raise  the  question  on  appeal. 
-Peters  v.  United  States,  94  Fed.  127 36  C.  O.  A.  105 

It  is  not  essential  that  the  record  of  a  criminal  trial  should  show  the 
presence  of  the  defendant  at  every  step  of  the  proceedings,  but  the  pre- 
sumption is  that  his  presence,  once  noted,  continues  at  least  during  that 
entire  day. 

—Peters  v.  United  States,  94  Fed.  127 36  C.  C.  A.  105 

In  determining  whether  a  charge  in  a  criminal  case  is  misleading,  it 
must  be  read  and  considered  as  an  entirety. 

—Peters  v.  United  States,  94  Fed.  127 36  C.  0.  A.  105 

S   5.    Pnnislunent  and  preTention  of  orinte. 

Where  a  verdict  of  guilty  is  rendered  on  a  number  of  counts,  a  sen- 
tence which  does  not  exceed  that  which  may  legally  be  imposed  on  any  one 
count  is  supported  by  the  Indictment,  if  any  count  Is  good. 

—Peters  v.  United  States,  94  Fed.  127 36  C.  0.  A.  105 

CUSTOMS  DUTIES. 

i   1.    Goods  rabjeot  to  dnty,  rate,  and  amonnt. 

Carbon  sticks,  36  inches  long,  intended  for  ultimate  use  in  electric  light- 
ing, but  which  require  to  be  cut  into  suitable  lengths,  the  ends  of  which 
must  be  pointed  or  ground,  before  they  can  be  so  used,  are  dutiable  under 
paragraph  97  of  the  tariff  act  of  1897,  as  articles  or  wares  composed  wholly 
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of  carbon,  not  specially  provided  for,  and  not  under  parai^rapli  98,  as  car- 
bons for  electric  lighting. 

—United  States  v.  Relsinger,  94  Fed.  1002 36  C.  C.  A.  626 

DAMAGES. 

Clompensation  for  property  taken  for  public  use,  see  •'Emln'^nt  Domain,**  |  L 
In  action  for  assault  and  battery,  see  **A8sault  and  Battery."  fi  1. 

for  libel,  see  "Libel  and  Slander,**  §  3. 

for  wrongful  death,  see  *'Death,**  |  1. 

Measure  of  damages  for  breach  of  contract  for  adoption,  see  "Adoption,** 

$   1.    Inadequate  and  ezeessiTe  damages. 

Where  both  bones  of  the  leg  of  a  seaman  were  broken  through  negU- 
gence»  and  after  the  injury  he  was  grossly  neglected  by  the  officers  of  the 
ship,  and  the  injury  was  permanent  and  greatly  damaged  him  in  hit  eazn- 
ing  capacity,  damages  of  $2,000  were  not  excessive. 

—Lafourche  Packet  Co.  v.  Henderson,  94  Fed.  871... 36  O.  C.  A.  519 

DEATH. 

I   !•    Aetioni  for  eansins  death. 

In  an  action  for  wrongful  death  the  defendant  is  not  entitled  to  prore 

in  mitigation  of  damages  that  plainti£P  has  received  insurance  on  the  life 

of  the  deceased  from  a  collateral  source  wholly  independent  of  defendant 

— Clune  V.  Rlstine,  94  Fed.  745 36  C.  a  A.  450 


In  equity,  see  "Equity,"  §  4. 


DECREE. 


DEEDS. 


Of  trust,  see  "Mortgages." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  $  S. 


DEFAMATION. 

See  "Libel  and  Slander." 

DESCENT  AND  DISTRIBUTION. 

Descent  and  distribution,  see  "Wills." 

DISCHARGE. 

From  indebtedness,  see  "Bankruptcy,"  S  8. 

DISCLAIMER. 

Affecting  claim  of  patent,  see  "Patents,"  §  2. 

DISCRETION  OF  COURT. 

Review  on  appeal,  see  "Appeal  and  Error,"  $  10. 
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DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  ''Appeal  and  Error,**  |  8. 
Proceeding  for  condemnation,  see  "Bmlnent  Domain,"  §  2. 

I  !•    XmTolviitarjr, 

Dismissal  of  cause  for  want  of  prosecution  Is  within  tbe  discretion  of 
the  court,  even  In  the  absence  of  a  rule  permitting  It. 

—Colorado  Eastern  Ry.  Go.  y.  Union  Pac.  Ry.  Co.,  94  Fed.  812 

86  0.  0.  A.  263 

Where  nearly  six  years  had  elapsed  since  the  filing  of  the  original  peti- 
tion without  steps  to  bring  cause  to  trial,  during  which  time  plaintiff  had 
twice  filed  petitions  praying  that  suit  be  not  dismissed  for  want  of  prose- 
cution, alleging  the  pendency  of  other  suits  Involving  the  matter  In  dispute, 
and  such  suits  were  finally  disposed  of,  and  no  further  steps  were  taken  In 
the  cause  until  two  years  later,  when  defendant  filed  petition  to  dismiss  for 
want  of  prosecution,  the  court  did  not  abuse  Its  discretion  In  granting  the 
application. 

^Colorado  Eastern  Ry.  Co.  y.  Union  Pac  Ry.  Co.,  M  Fed.  312 

86  C.  C.  A.  263 

When  a  simple  contract  creditor  files  a  creditors'  bill,  the  dismissal 
should  be  without  prejudice. 

^Harrison  y.  Farmers'  Loan  &  Trust  Co.  of  New  York,  94  Fed. 
728    86  C.  0.  A.  443 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  1 4i, 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 

EASEMENTS. 

Public  easements,  see  "Highways.** 

EMINENT  DOMAIN. 

§  1.    Oompensatiom. 

General  benefits  resulting  to  a  landowner  In  common  with  others  from  a 
public  Improvement  are  not  to  be  taken  into  consideration,  as  against  the 
value  of  his  property  taken  or  destroyed  in  maldng  such  Improvement 

^Board  of  Levee  Inspectors  of  Chicot  County  v.  Crittenden,  94  Fed. 
613    86  C.  C.  A.  418 

§  2.    Prooeedinss  to  take  property  and  aMOSS  oompensatioii* 

A  proceeding  for  condemnation  of  right  of  way  is  a  suit,  so  as  to  author- 
ize the  court  to  dismiss  it  for  want  of  prosecution. 

-Colorado  Eastern  Ry.  Co.  y.  Union  Pac  Ry.  Co.,  94  Fed.  312 

86  a  a  A.  263 

EMPLOYES. 

See  ''Master  and  Servant** 
86  C.0JL.-46 
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EQUITY. 

Consolidation  of  suits,  see  "Action,"  §  1. 

Equitable  estoppel,  see  "Estoppel,"  S  1. 

Particular  subjects  of  equitable  jurisdiction,  see  "Trusts.** 

Proceedings  by  creditors,  see  "Creditors*  Suit'*;  •'Fraudulent  ConTeyaDces." 

Relief  against  judgment,  see  "Judgment,**  §  L 

Suits  for  infringement  of  patents,  see  "Patents,"  S  3. 

f   !•    Jvzisdiotloii,  prinoiples*  and  iii»»iins> 

A  bill  bj  the  assignee  of  a  contract  with  the  government,  who  had  com- 
pleted the  work  thereunder,  against  the  ass]i:nor,  who  was  Insolvent, 
and  owed  the  assignee  on  account  of  the  contract  more  than  was  due 
from  the  government,  and  who  had  filed  objections  with  the  government 
against  payment  to  the  assignee,  to  enjoin  the  assignor  from  collecting 
or  receiving  the  money  due  for  the  work,  and  to  settle,  as  between  the 
parties,  which  had  the  better  right  to  the  fund,  is  within  the  cognizance 
of  equity. 

— Dulaney  v.  Scudder,  W  Fed.  6 86  a  a  A.  S2 

Ordinarily  a  bill  in  equity  will  not  lie  to  compel  pers<mal  represents-  ' 
tlves  to  satisfy  a  debt  of  their  decedent,  since  the  remedy  at  law  is 
adequate. 

—Bedford  Quarries  Co.  v.  Thomlinson,  95  Fed.  208.  .96  O.  C.  A.  272 

Equity  has  jurisdiction  of  a  bill  by  a  receiver  of  a  national  bank  to  set 
aside  a  transfer  of  notes  made  by  the  bank  to  prefer  a  creditor. 

—Alabama  Iron  &  Railway  Co.  v.  Austin,  94  Fed.  897 

36  a  O.  A.  536 
§  2*    Iiaohes  and  stale  demands. 

One  claiming  an  interest  in  mining  property  that  Is  subject  to  great  and 
sudden  fluctuations  in  value,  or  the  value  of  which  Is  uncertain,  cannot 
remain  silent  and  inactive,  awaiting  developments,  while  those  in  pos- 
session are  expending  money  In  its  development,  and  a  court  of  equity  win 
deny  him  relief,  where  he  has  failed  to  bring  suit  within  a  comparatively 
short  period. 

—Curtis  V.  Lakln,  94  Fed.  251 36  C.  a  A.  222 

Partners  instituting  suit  to  compel  a  co-partner  to  account  for  the  pro- 
ceeds of  partnership  property  transferred  to  a  corporation  in  exchange  for 
stock,  and  to  compel  the  corporation  to  transfer  to  them  the  stock,  where 
it  does  not  appear  that  the  corporation  had  notice  of  their  claim,  and  the 
stock  may  have  passed  into  the  hands  of  innocent  purchasers,  must  proceed 
with  reasonable  diligence,  and,  where  they  have  waited  a  year  before  com- 
mencing suit,  relief  will  be  denied. 

—Curtis  V.  Lakln,  94  Fed.  251 36  C.  a  A.  222 

The  plaintiffs  and  the  defendant  L.  entered  into  a  partnership  for  the 
purpose  of  locating,  developing,  and  operating  mines.  While  prospecting 
under  the  agreement,  L.  located  two  mining  claims  In  his  own  name,  con- 
trary to  the  agreement;  and  on  July  27,  1894,  conveyed  a  part  interest 
to  third  persons;  and  on  March  6,  189C,  the  entire  interest  in  the  claims 
was  transferred  to  the  defendant  corporation,  organized  for  that  purpose. 
In  exchange  for  stock.  The  compla'inants  were  first  advised  of  tlie  sale 
of  part  Interest  in  the  claims  in  1895,  but  never  communicated  with  L., 
for  the  purpose  of  obtaining  an  accounting  or  ascertaining  his  intentions. 
On  November  13,  1897,  about  one  year  after  plalntUfs  were  informed  of  the 
conveyance  to  the  corporation,  and  two  years  after  the  first  conveyance, 
and  after  the  claims  had  increased  in  value  to  an  amount  exceeding  $2U0.- 
000,  and  expenditures  had  been  made  In  developing  them,  they  filed  a  bill 
against  L.  and  the  corporation,  asking  for  a  dissolution  of  the  partnership 
and  an  accounting,  and  that  the  defendant  corporation  be  decreed  a  trustee 
for  the  benefit  of  plaintiffs.  Held,  that  the  plaintiffs  had  been  guilty  of 
laches  barring  the  suit. 

—Curtis  V.  Lakln,  94  Fed.  251 d6  0.  a  A.  222 
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The  delay  of  plaintiffs  in  commencing  suit  against  their  co-partner  for 
dissolution  and  an  accounting,  and  to  declare  a  third  person  purchasing 
partnership  property  from  him  a  trustee,  is  not  excused  by  the  fact  that 
the  partnership  agreement  had  been  misplaced,  and  was  not  found  until 
shortly  before  the  suit  was  commenced. 

—Curtis  V.  LaWn,  94  Fed.  251 86  0.  0.  A.  222 

I  3.    Taking  and  fiUne  proofs. 

Testimony  can  only  oe  taken  orally  before  the  court  on  the  bearing  of 
an  equity  cause  **upori  due  notice  given,  as  prescribed  by  previous  order,*' 
in  accordance  with  equity  rule  67.  It  cannot  be  so  taken  on  an  ex  parte 
order. 

— MearsT.  Loekhort,  U  Fed.  274 86  C.  O.  A.  239 

I  4*    Deoree,  and  enforcement  thereof. 

The  court  having  taken  jurisdiction  of  a  suit  by  the  assignee  of  a  con- 
tract with  the  United  States  against  the  assignor  to  enjoin  the  assignor 
from  collecting  or  receiving  the  money  due  under  it,  properly  ascertains 
the  amount  due  complainant  from  defendant,  and  renders  a  personal  de- 
cree against  him  for  that  sum. 

— Dulaney  y.  Scudder,  94  Fed.  6 36  0.  0.  A.  52 

ESTABLISHMENT. 

Of  highways,  see  **Highways,"  f  1. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  S  2. 

Of  corporation,  see  "Corporations,"  $  4. 

To  avoid  or  forfeit  insurance  policy,  see  "Insurance,"  S  5. 

i   1*    E%nitaUe  estoppel. 

A  shipper  Is  not  estopped  to  deny  the  validity  of  a  provision  of  a  bUl  of 
lading  on  the  ground  of  its  unreasonableness,  since  he  does  not  stand  on 
an  equal  foothig  with  the  carrier  hi  accepting  the  bill  of  lading. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  »4  Fed.  180 

36  C.  C.  A.  135 

Creditors  of  a  de  facto  corporation,  who  dealt  with  it  as  a  corporation, 
are  estopped  to  deny  its  corporate  existence  for  the  purpose  of  defeating 
a  mortgage  which  it  executed  in  such  capacity. 

—Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  C.  A.  155 

Where,  at  the  time  of  the  sale  of  property  situated  on  public  land,  it  was 
understood  between  the  parties,  though  not  stated  in  the  contract,  that  the 
purchaser  claimed  the  right  to  collect  and  receive  a  sum  due  from  the  United 
States  on  account  of  the  cancellation  of  an  entry  made  of  the  land,  on  which 
the  purchase  money  had  been  paid,  and  thereafter,  at  the  request  of  the 
purchaser,  the  seller,  with  knowledge  of  the  facts,  executed  a  power  of  at- 
torney to  enable  the  purchaser  to  collect  the  money  in  its  name,  which  he 
took  steps  to  do,  the  seller  was  estopped  to  subsequently  revoke  such  power 
of  attorney  and  collect  the  money  and  retain  it  for  its  own  use,  which  pre- 
vented the  purchaser  from  itself  afterwards  collecting  and  retaining  the 
money. 

—Pacific  Mill  &  Mhiing  Co.  v.  Leete,  W  Fed.  968. . .  .36  C.  0.  A.  587 

Th^  acquiescence  by  a  seller  of  property  in  a  claim  of  the  purchaser  to  a 

sum  to  be  refunded  by  the  government  on  account  of  the  concellation  of 

an  entry  of  land  on  which  the  property  was  situated  created  an  estoppel, 

which  prevented  the  s^ler  from  itself  collecting  and  retaining  the  money. 

-Pacific  MiU  &  Mining  Co.  v.  Leete,  94  Fed.  968. ..  .36  a  O.'A.  087 
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EVIDENCE. 

See  "Witnesses.** 

Admissibility  of  evidence  tinder  pleading,  see  'Tleadlng,"  t  !• 

In  action  for  malicious  prosecution,  see  "Malicious  Pr^ecutlon,'*  |  8. 

In  criminal  prosecutions,  see  "Criminal  Law,"  i  8. 

Reception  at  trial,  see  'Trial,"  S  1. 

§   1.    Judicial  notice. 

A  federal  court  sitting  in  one  state  will  take  Judicial  notice  of  the 
public  statutes  of  another  state. 

^Andruss  y.  People's  Building,  Loan  A  Saying  Ass'n,  M  Fed.  575 

86  C.  a  A.  336 
i  2.    Presnntptioiis. 

When  the  chxmmstances  in  proof  tend  to  fix  a  liabilitj  on  a  party  who 
has  it  in  his  power  to  offer  eyidence  of  all  the  facts  as  they  existed,  and 
rebut  the  inferences  which  the  circumstances  in  proof  tend  to  establish, 
and  he  fails  to  offer  such  proof,  the  natural  conclusion  is  that  the  proof, 
if  produced,  would  support  the  inferences  against  him. 

—Pacific  Coast  S.  S.  Co.  y.  Bancroft-Whitney  Co.,  94  Fed,  18D 

86  a  a  A.  136 

§  3.    Rclerancy,  atatcrialit7»  and  oempetcncy  in  ccneraL 

Sale  by  auction  in  a  great  mart  of  commerce  is  a  proper  method  of  de- 
termining the  yalue  of  goods  damaged  in  the  hands  of  a  carrier. 

—Pacific  Coast  S.  S.  Co.  y.  Bancroft-Whitney  Co.,  94  Fed.  18D 

86  a  a  A.  185 
8  4.    Doenntentarjr  erideiioe. 

In  an  action  in  a  federal  court  in  which  it  was  sought  to  collaterally  im- 
peach a  prior  Judgment  of  a  state  court,  the  admission  in  eyidence  of  the 
record  of  a  second  suit  in  the  state  court,  commenced  by  the  person  against 
whom  the  former  Judgment  was  rendered,  to  relieye  himself  therefrom,  f<x 
the  sole  purpose  of  showing  due  diligence  on  his  part,  is  not  reyersible  er- 
ror. 

—Cooper  y.  Newell,  94  Fed.  792 86  C.  a  A.  498 

§  5.    Parol  or  extrinsic  eyideiice  affcctiBS  nrritiiics. 

Provisions  in  an  insurance  policy  that  it  shall  be  yold  in  case  of  concur- 
rent insurance  or  a  mortgage  on  the  property,  unless  the  consent  of  the 
company  thereto  is  shown  by  a  written  indorsement  on  the  policy,  do  not 
prevent  the  Insured  from  sustaining  the  validity  of  the  policy  by  parol  evi- 
dence showing  that  it  was  issued  with  knowledge  of  the  existence  of  con- 
current insurance  or  of  a  mortgage  on  the  property. 

— McElroy  v.  British  America  Assur.  Co.  of  Toronto,  Canada,  94 
Fed.  990 .....86  0.  0.  A.  615 

I  6.    Opinion  eyidence. 

An  expert  may  be  aslsed  a  question  involving  a  point  to  be  decided  by  the 
Jury. 

—Western  Coal  &  Mining  Co.  v.  Berberich,  94  Fed.  829 

86  a  a  A.  864 

EXAMINATION. 

Of  witnesses  In  general  see  "Witnesses,"  i  1. 

EXCESSIVE  DAMAGES. 

See  '^Damages,"  i  1. 

EXECUTORS  AND  ADMINISTRATORS. 

See-Willa.'* 
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EXEMPTIONS. 

See  "Homestead." 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  8  8.  • 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution.** 

FEDERAL  COURTS. 

See  "Courts,"  1 1. 

FEDERAL  QUESTIONS. 

Grounds  for  Jurisdiction,  see  ''Ck)urts,"  f  L 

FINDINGS. 

Review  on  appeal,  see  "Appeal  and  Error,"  8  10. 

FORECLOSURE. 

Of  mortgage,  see  "Chattel  Mortgages,"  1 2;  "Mortgages,"  1 4;  "Railroads,"  i  8. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  §  1. 

FRAUDULENT  CONVEYANCES. 

§  1*    Remedies  of  eredltora. 

A  bill  by  the  receiver  of  a  bank  to  set  aside  a  preferential  transfer  of 
notes,  in  violation  of  Rev.  St.  §  5242,  is  not  sustained  by  proof  that  the 
notes  were  put  into  the  transferee's  hands  for  payment  by  him,  and  that 
instead  of  paying  them,  he  wrongfully  kept  them. 

^Alabama  Iron  &  Railway  Co.  v.  Austin,  94  Fed.  897 

3G  a  C.  A.  636 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Indemnity." 

HIGHWAYS. 

i  1.    Establisbment.  alteratioii,  and  diseontlnnanee. 

Laws  N.  Y.  1892,  c  493,  providing  for  the  extending  of  highways  In  one 
town  into  or  through  other  towns  in  the  same  county,  was  not  in  violation 
of  the  state  constitution  because  it  conferred  on  certain  courts  of  the 
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State  the  power  to  determine  the  necessity  or  expediency  of  soch  extension!* 
the  highest  court  of  the  state  having  iqiheld  the  exercise  of  such  powen 
by  the  courts  in  numerous  analogous  cases  arising  under  the  nme  cootd- 
tution. 

^Town  of  Greenburg  ▼.  International  Trmt  Co.,  94  Fed.  755 

36  a  C  A.  471 

HOMESTEAD. 

i  !•    Abandonment,  waiTer,  or  forfeiture* 

The  execution  an<}  recording  of  a  disclaimer  of  homestead  rights  by  a 
husband  and  wife,  in  property  not  at  the  time  occupied  as  a  homestead* 
for  the  purpose  of  procuring  a  loan  on  such  property,  will  be  glren  effect 
as  an  abandonment  in  favor  of  the  mortgagee. 

^Andruss  v.  People's  Building,  Loan  &  Saving  Ass'n,  94  Fed.  575. . . . 

86a  a  A.  396 

HUSBAND  AND  WIFE. 

i   1.    Oommnnitj  property. 

There  can  be  no  recovery  of  specific  property,  as  part  of  the  commniiity, 
in  an  action  by  a  divorced  wife  against  the  estate  of  her  former  husband, 
where  it  does  not  appear  that  the  property  is  in  the  possession  of,  or  in 
any  wise  claimed  by,  defendant 

—Young  V.  Rapier,  94  Fed.  283 36  a  C.  A.  248 

To  entitle  a  divorced  wife  to  a  share  in  the  increased  value  of  her  hus- 
band's separate  property  caused  by  the  expenditure  of  community  funds, 
the  amount  of  such  expenditure  must  be  shown. 

—Young  V.  Rapier,  94  Fed.  283 36  a  a  A.  248 

Where  the  only  evidence  that  a  divorced  wife  had  accepted  the  coan- 
munity  was  that  of  a  futile  suit  to  have  the  divorce  annulled,  and  a  suit 
to  have  her  decreed  the  owner  of  an  undivided  one-half  interest  in  prop- 
erty claimed  to  have  been  acquired  during  the  community,  OHnmenced 
more  than  20  years  after  the  divorce,  she  will  be  presumed  to  have  re- 
nounced the  community,  under  Rev.  Civ.  Code  La.  art  2420,  providing  that 
a  divorced  wife  who  has  not  accepted  the  community  wlthhi  the  delays 
fixed  Is  supposed  to  have  renounced  the  same,  unless  she  has  within  the 
term  obtained  a  prolongation. 

—Young  y.  Bapier,  94  Fed.  283 36  a  a  A.  248 

IMPEACHMENT. 

Of  witness,  see  'Witnesses,"  i  Z 

IMPORTS. 

Duties,  see  ^'Customs  Duties.** 

INDEMNITY. 

Under  a  bond  for  Indenmity  given  on  behalf  of  an  employ^  appotntedjs 
agent  for  the  sale  of  merchandise  on  conunission,  which  by  its  terms  de- 
dares  that  its  true  intent  and  meaning  are  that  che  surety  "shall  be  respon- 
sible for  moneys,  securities,  or  property  diverted  from  the  employer  through 
fraud  or  dishonesty  on  the  part  of  the  employ^,"  proof  that  on  a  settle- 
ment of  accounts  between  them  there  was  an  indebtedness  from  the  em- 
ploy6  to  the  employer  is  not  of  itself  sufficient  to  authorize  a  recovery  by 
the  employer  against  the  surety,  as  such  indebtedness  may  have  been  au- 
thorized l^  agreement  between  the  employer  and  employ^,  or  by  their 
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course  of  dealing,  and  may  have  been  incurred  without  any  fraud  or  dis- 
honesty on  the  part  of  the  employ^. 

^Monongahela  Goal  Co.  v.  Fidelity  ft  Deposit  Co.  of  Maryland,  94 
Fed.  TS2 m  a  a  A.  444 

INDICTMENT  AND  INFORMATION. 

f  1.    BAqvfaltM  and  MmMtimmmj  •£  aeeusatioa* 

The  sufficiency  of  an  indictment  is  to  be  tested  by  Mcertahiinf  Tfhether 
it  contains  every  element  of  the  offense  intended  to  be  charged,  and  suffi- 
ciently apprises  the  defendant  of  trhat  he  must  meet,  and  whether,  in 
case  other  proceedings  are  taken  against  him  for  a  similar  offense,  the  rec- 
ord shows  with  accuracy  to  what  extent  he  may  plead  a  former  acquittal 
or  conyictioDL 

—Peters  v.  United  States,  W  Fed.  127 36  0.  0.  A.  105 

An  averment  in  the  second  or  a  subsequent  count  of  an  Indictment, 
drawn  under  Rev.  St.  9  5209,  that  said  defendant,  on  a  date  given,  *'being 
tiien  and  there  the  cashier  of  said  association  as  aforesaid,'*  as  such  cash- 
ier, committed  the  acts  charged,  is  sufficient  to  identify  and  incorporate  in 
such  eoimt  the  averments  of  the  first  count  that  the  defendant  was,  at 
the  time  referred  to,  the  duly  elected  and  acting  cashier  of  a  certain  na- 
tional banking  association,  and  that  sudi  association  was  at  the  time  exist- 
ing and  carrying  on  business  under  the  laws  of  the  United  States. 

—Peters  v.  United  States,  94  Fed.  127 36  C.  0.  A,  105 

The  designation  in  an  indictment  of  the  year  in  which  the  offense  is 
laid  by  Arabic  figures  is  sufficient,  and  no  prefix  is  essential;  the  year  of 
the  Christian  era  being  understood  as  meant  in  all  public  or  judicial  docu- 
ments in  this  country,  unless  otherwise  expressed. 

—Peters  v.  United  States,  94  Fed.  127 36  0.  0.  A.  105 

Where  a  statute  fully,  directly,  and  expressly,  without  any  uncertainty 
or  ambiguity,  sets  forth  all  the  elements  of  an  offense,  an  indictment  is 
sufficient  which  charges  the  offense  substantially  in  the  language  of  the 
statute. 

—Peters  v.  United  States,  94  Fed.  127 36  0.  0.  A.  106 

INDORSEMENT. 

Of  bin  of  exchange  or  promissory  note,  see  "Bills  and  Notes,"  f  2» 

INFANTS. 

Sae  "▲diction.'* 

INFORMATION. 

Grlmlnal  accusation,  see  "Indictment  and  Infonnatton*** 

INFRINGEMENT. 

Of  patent,  we  "Patents,"  I  8. 

IN  PAIS. 

Brtoppel,  see  "Eatoi^el,"  i  1. 

INSOLVENCY. 

See  "Bankruptcy.** 
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INSURANCE. 

i  1*    Iiuniraiioe  mcenis  and  brokers. 

An  insurance  solicitor,  who  takes  an  application  for  Intorance,  which  to 
approved  and  accepted  by  an  insurance  company,  and  on  which  it  fasnea 
a  policy,  and  delivers  it  to  the  solicitor,  who  delivers  it  to  the  Insored*  and 
collects  the  premium,  is,  by  the  ratification  of  his  acts  done  in  its  l^ehaH 
made  the  agent  of  the  company  in  the  transaction,  and  his  imowledge  binda 
the  company,  notwithstanding  a  provision  of  the  policy  that  no  peraoD* 
unless  duly  authorized  in  writing,  shall  be  deemed  its  agent;  the  insured 
having  no  knowledge  of  the  actual  relations  between  the  solicitor  and  tbe 
company. 

^McEhroy  v.  British  America  Assur.   Go.  of  Toronto,  Canada,  94 
Fed.  990 86  C.  0.  A.  61S 

§  2*    The  eontraet  in  E^mermL 

A  marine  policy  permitted  a  tug  to  navigate  the  waters  of  Long  Island 
Sound  and  shores  and  '*all  inland  and  Atlantic  Coast  waters  of  the  United 
States,  and  all  waters  adjacent,  connecting,  or  tributary  to  any  of  the 
above  waters."  The  policy  also  provided  that  any  deviation  beyond  the 
limits  named  should  not  avoid  the  policy,  but  that  no  liability  should  exist 
during  such  deviations,  and  "upon  the  return  of  said  vessel  within  the 
limits  named  herein"  the  policy  should  be  and  remain  in  full  force  and 
effect  The  tug  went  without  the  waters  described  to  Mexico,  thence  with 
a  tow  she  started  for  New  York,  and  when  off  Charleston  Bay,  standing 
in  for  a  supply  of  coal,  was  wrecked  on  a  shoal  about  1^  miles  from  the 
nearest  mainland.  Held,  that  the  place  of  loss  was  in  the  "Atlantic  Goaat 
waters  of  the  United  States,"  and  was  covered  by  the  policy. 

—St  Paul  Fire  &  Marine  Ins.  Co.  v.  Knickerbodcer  Steam  Towage 
Co.,  93  Fed.  931 36  C.  C.  A.  1» 

An  Insured  has  the  right  to  rely  on  the  presumption  that  the  policy  be 
receives  is  In  accordance  with  his  application,  and  his  failure  to  read  It  wlM 
not  relieve  the  insurer  or  its  agent  from  the  duty  of  so  writing  it. 

—McElroy  v.  British  America  Assur.   Co.  of  Toronto,   Canada,  94 
Fed.  990 86  a  C.  A.  eiS 

The  fact  that  an  application  for  a  policy  of  insurance  against  business 
losses  by  the  Insc^vency  of  debtors  was  made  out  in  the  state  where  the 
applicant  resided  does  not  render  the  contract  subject  to  the  statutes  of 
that  state,  where  the  application  was  forwarded  to  the  company  in  another 
state,  where  the  policy  was  issued,  and,  so  far  as  appears,  where  a  loes 
thereunder  is  payable.  Such  a  policy  is  a  commercial  instrument,  and 
governed  by  the  general  principles  of  commercial  law,  unless  the  statutes 
of  the  state  where  the  contract  was  made  control  its  construction. 

^American  Credit  Indemnity  Co.  v.  Oarrollton  Furniture  Mfg.  Co., 
96  Fed.  Ill 36  a  0.  A.  671 

A  policy  of  insurance  against  business  losses  by  reason  of  insolvency  of 
debtors  contained  definitions  of  insolvency,  among  which  was  the  return 
unsatisfied  of  an  execution  in  favor  of  the  insured.  It  also  required  the  in- 
sured to  give  notice,  within  10  days  after  learning  of  the  insolvency  of  a 
debtor,  on  blanks  furnished  by  the  company,  and  in  the  manner  prescribed 
by  it.  Such  blanks  contained  no  reference  to  Insolvency,  but  required  the 
insured  to  answer  questions  as  to  the  ''failure"  of  a  debtcM*,  date,  nature. 
etc.  Hdd,  that  the  word  "failure"  was  used  in  its  commercial  sense,  and 
that  confessions  of  Judgments  by  a  debtor  who  was  in  business,  and  a 
seizure  of  his  stock  by  the  sheriff,  causing  a  suspension  of  his  business, 
was  a  "failure"  in  a  commercial  sense,  and  that  a  report  of  such  fail- 
ure by  the  insured  within  10  days,  with  the  questions  in  the  company's 
blanks  fully  answered,  fulfilled  the  requirements  as  to  notice,  and  a  second 
notice  after  the  return  of  an  execution  unsatisfied  was  not  required. 

—American  Credit  Indemnity  Co.  v.  Oarrollton  Furniture  Mfg.  Co., 
96  Fed.  Ill 86  C.  0.  A.  671 
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§  3*    AToidanee  of  polioT  for  miarepre— atation,  fimiid»  or  broaok  of 
warranty  or  oomditioiu 

When  there  is  a  distinct  agreement  that  an  application  for  insurance 
Is  a  part  of  the  contract,  and  the  statements  in  the  application  are  ex- 
pressly declared  to  be  warranties,  they  are  to  be  treated  as  such,  and  not 
merely  as  representations,  and  must  be  strictly  true,  or  the  policy  will  not: 
take  effect. 

—American  Credit  Indemnity  Co.  v.  Carrollton  Furniture  Mfg.  Co., 
95  Fed.  Ill 36  C.  0.  A.  071 

§  4.    Forfeiture  of  policy  for  breaob  of  promissory  warranty*  ooTonant, 
or  oondition  snbiequent. 

A  policy  of  marine  insurance  provided  that  it  should  be  void  If  other 
insurance  was  made  on  the  vessel  exceeding  $50,000.  The  policy  also 
provided  that,  in  the  event  of  a  deviation  from  certain  waters,  the  policy 
should  be  suspended,  and  take  effect  on  return  to  such  waters.  The  tug, 
desiring  to  go  outside  of  th^  waters  designated,  applied  to  defendant 
company  for  permission  and  indorsement  on  the  policy,  which  was  re- 
fused. Thereafter  it  took  out  a  policy  in  another  insurance  company, 
which,  with  the  policies  then  existing,  would  have  exceeded  the  prescribed* 
limits.  The  latter  policy  provided  that,  if  the  assured  had  other  insur- 
ance prior  in  date,  the  company  should  be  liable  only  for  so  much  as  the 
amount  of  the  prior  insurance  was  deficient  towards  covering  the  proper- 
ty insured.  This  prior  insurance  was  to  the  total  value  of  the  vessel. 
Held  that,  as  such  latter  policy  could  take  effect  only  on  the  suspension 
of  the  other  policies,  and  was  at  once  suspended  upon  the  revival  of  the 
other  policies  on  a  return  within  the  limits,  there  was  at  no  time  insur- 
ance in  effect  more  than  the  agreed  amount,  and  the  policy  sued  on  was 
not  void  for  overinsurance. 

—St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Knickerbodcer  Steam  Towage 
Co.,  S3  Fed.  931 36  C.  0.  A.  19- 

A  provision  of  an  iron-safe  clause  in  a  policy  of  insurance  on  mer- 
chandise, which,  in  addition  to  requiring  the  insured  to  keep  his  books  and- 
inventory  in  a  safe  or  other  secure  place  at  night,  makes  the  policy  void 
in  the  event  that  he  shall  fail  to  produce  such  books  and  inventory  in 
case  of  loss,  must  be  given  a  reasonable,  and  not  a  strictly  literal,  con- 
struction; and,  so  construed,  in  connection  with  the  provision  for  the  man- 
ner in  which  the  books  and  inventory  shall  be  kept  to  insure  their  safety, 
it  requires  the  insured  to  produce  them  after  the  fire,  if  within  his  power  to 
do  so,  and  casts  upon  him  the  responsibility  for  their  loss  in  all  cases 
where  such  loss  Is  due  to  a  wrongful  or  fraudulent  act  on  his  part,  or  ta- 
his  culpable  negligence. 

—Liverpool  &  London  &  Globe  Ins.  Co.  v.  Kearney,  94  Fed.  314 

36  C.  C.  A,  265 

By  a  clause  in  a  policy  of  insurance  on  a  stock  of  merchandise  the  in- 
sured agreed  to  keep  the  books  containing  a  record  of  his  business,  together 
with  his  last  inventory,  "securely  locked  in  a  fireproof  safe  at  night,  ♦  •  • 
or  in  some  secure  place  not  exposed  to  a  fire  which  would  destroy  the  house 
where  such  business  is  carried  on."  Bdd,  that  such  clause  gave  the  insured^ 
an  option  to  keep  the  books  either  in  a  safe  or  some  other  secure  place, 
which  option  he  might  exercise  at  any  time,  and  was  not  violated  by  the  re- 
moval of  the  books  hi  the  night  from  the  safe  to  a  place  of  safety  outside  on 
the  approach  of  a  fire  to  the  building,  such  removal  being  but  an  act  of  pru- 
dence; nor  did  the  accidental  loss  of  the  Inventory  during  such  removal  i 
preclude  a  recovery  on  the  policy. 

—Liverpool  &  London  &  Globe  Ins.  Co.  v.  Kearney,  94  Fed.  314 

36  C.  0.  A.  265 

i  6*    Estoppel.  waiTer,  or  asreements  alfeotins  right  to  avoid  or  for- 
feit policy. 

Where  the  agent  of  an  insurance  company,  at  the  time  he  writes  a  pol- 
icy, has  knowledge  of  an  incumbrance  on  the  property,  or  that  the  insured* 
has  procured  or  arranged  to  procure  concurrent  insurance  thereon,  his 
knowledge  binds  the  company,  in  the  absence  of  fraud,  and  it  Is  estopped^ 
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to  claim  tbe  iHTaUdlty  of  the  policy  on  such  grounds,  notw]thstan<!Hns  any 
provisions  of  tbe  i)oIlcy  in  that  regard. 

^McElroy  t.  Brltltfi  America  Assur.  Oa  of  Toronto,  Canada,  M 
Fed.  990 80  C.  a  A.  615 

•i  6i»    ll^tiee  and  psoof  mi  liMs. 

Mere  silence,  by  failure  to  reply  to  a  letter  regarding  a  loss,  is  not  a 
waiver  of  a  posttire  Geqniremeut  of  the  policy  as  to  notice  of  the  loss, 
when  tbe  policy  expressly  provides  that  it  shall  not  be  held  a  waiver,  and 
that  changes  in  the  conditions  of  the  policy  must  be  in  writing,  signed  by 
the  president  or  secretary  of  the  company. 

—American  Credit  Indemnity  Co.  v.  Carrollton  Fumitnre  Mfg.  Co., 
95  Fed.  Ill 36  a  a  A.  671 

I  7.    Payment  or  clisol&arsey  oontxibutloii.  and  subrosatloiu 

An  Insurance  company  which  has  paid  a  loss  upon  partnership  goods 
is  not  prevented,  by  the  subsequent  death  of  one  of  the  partners  and  the 
resulting  dissolution  of  the  firm,  from  maintaining  a  suit  in  admiralty, 
In  the  partnership  name,  to  recover  the  amount  of  the  loss  from  the  car- 
rier. 

—Pacific  Coast  S.  S.  Co.  r.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  a  C.  A.  135 
•ft  8.    Aotl«]Ui  oB  policies. 

Where  a  defendant  in  an  action  on  a  policy  of  life  hisnrance  pleads  as  a 
defense  that  the  insured  committed  suicide,  by  reason  of  which  the  policy 
became  void,  the  burden  of  establisHing  such  defense  rests  upon  the  de- 
fendant throughout  the  trial  The  fact  that  the  plahitlff  introduces  in  evi- 
dence the  proofs  of  death  furnished  the  defendant,  containing  the  state- 
ment that  the  insured  committed  suicide  and  the  verdict  of  a  coroner's  jury 
to  that  effect,  while  such  evidence  is  entitled  to  its  weight,  and,  standing 
alone,  would  establish  the  fact  of  suicide  prima  facie,  does  not  shift  the 
burden  of  proof  on  the  issue,  so  as  to  require  the  plaintiff  on  the  whole  case 
to  prove,  by  a  preponderance  of  evidence,  that  death  resulted  from  otfaor 
causes. 

•-Supreme  Lodge  Knights  of  Pythias  of  the  World  v.  Beck,  94  Fed. 
751 86  a  a  A.  467 

INTERLOCUTORY  INJUNCTION. 

Hedew  on  appeal,  see  "Appeal  and  Error,"  8  10. 

INVENTION. 

■See  Tatents." 

JEOPARDY. 

9*ann^  jeopardy  bar  to  prosecotion,  see  "Criminal  Imm/*  |  !• 

JOINDER. 

■Of  parties  in  drll  actloaik  aee  "Fartiea,"  1 1. 

JUDGES. 

See  "Cotirta." 

JUDGMENT. 

Decree  In  equity,  see  "Equity,"  f  4. 
Beview,  see  "Appeal  and  Error." 
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I  1.    Equitable  reUef. 

A  holder  of  bonds  of  a  corporation,  the  value  of  which  is  impaired  by  a 
collusive  decree,  to  which  he  was  not  a  party,  establishing  other  claims 
against  the  corporation  as  liens  upon  Its  property  superior  to  the  lien  of  its 
bonds,  may  maintain  a  suit  to  impeach  such  decree,  as  otherwise  he  would 
be  without  remedy. 

—Richardson  v.  Loree,  94  Fed.  375 36  C.  C.  A.  301 

A  suit  In  equity  in  a  federal  court  to  impeach  a  former  decree  of  such 
court,  to  which  the  complainant  in  the  bill  was  not  a  party,  for  fraud  and 
collusion,  while  ancillary  to  the  suit  in  which  such  decree  was  rendered 
for  purposes  of  jurisdiction,  so  that  it  may  be  entertained  without  regard 
to  the  citizenship  of  the  parties,  is  an  original  suit,  in  a  chancery  sense; 
and.  In  passing  on  a  demurrer  to  the  bill  which  states  the  facts,  the  court 
cannot  lool(  Into  the  record  of  the  former  suit,  except  so  far  as  it  Is  made 
a  part  of  the  bill,  nor  can  such  record  he  brought  before  the  court  by  any 
averments  or  recitals  in  the  demurrer. 

—Richardson  v.  Loree,  94  Fed.  375 36  C.  0.  A.  801 

i  £•    CondiuiiTeneM  of  adjudication. 

Where  an  indictment  lor  stealing  certain  road  orders  from  the  office 
of  the  clerlL  of  court  was  sustained  on  demurrer,  and  the  accused  tried 
thereunder  and  acquitted,  in  a  subsequent  action  for  malicious  prosecu- 
tion accused  cannot  claim  that  the  prosecution  was  instituted  without 
probable  cause,  because  the  road  orders  were  not  subjects  of  larceny,  as 
the  judgment  of  the  criminal  court  was  binding  and  valid  on  the  questions 
necessarily  involved  in  the  maintenance  of  the  indictment,  to  wit,  that  a 
criminal  offense  was  charged. 

—Staunton  v.  Goshom,  94  Fed.  52 • 30  O.  0.  A.  75 

Where  one  not  originally  a  party  is  permitted  to  file  a  petition  in  a  suit 
in  equity,  and  to  set  up  new  and  different  rights  from  any  involved  in  the 
original  bill,  such  petition  (at  least,  as  against  a  stranger  to  the  suit,  who 
during  its  pendency,  and  before  the  tiling  of  the  petition,  has  acquired  pos- 
session of  the  property  in  litigation)  must  be  treated  as  the  commencement 
of  a  new  suit;  and  such  person  must  be  brought  hi  by  process  hi  ac- 
cordance with  the  established  practice,  or  he  will  not  be  concluded  by  a 
decree  in  favor  of  the  petitioner. 

— Hool£  V.  Mercantile  Trust  Co.  of  New  York,  95  Fed.  41 

36  0.  0.  A.  645 

I   3.    Pleadins  And  eTidenoe  of  Judcment  as  estoppel  or  defense. 

Where  an  order  dismissing  a  law  case  Is  pleaded  in  bar  in  an  equity  suit, 
and  no  proof  is  offered  except  the  order  itself,  defendant  cannot  show  the 
nature  of  the  law  case  by  affidavit  after  trlaL 

—Alabama  Iron  &  Railway  Co.  v.  Austin,  94  Fed.  897 

36  a  a  A.  636 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  §  1. 

JURISDICTION. 

Amount  in  controversy,  see  "Courts,"  §  1. 

In  admiralty,  see  "Admiralty,"  §  1. 

In  equity,  see  "Equity,"  §  1. 

Particular  courts,  see  "Courts." 

Probate  Jurisdiction  of  federal  courts,  see  "Courts,**  |  2. 

JURY. 

Instmctions  in  civil  actions,  see  'Trial,"  §  8. 

TaliLing  case  or  question  from  Jury  at  trial,  see  "Trial,"  |  2. 
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JUSTIFICATION. 

Of  actionable  words,  see  "Ldbel  and  Slander/'  i  2. 

LACHES. 

Bffect  in  equity,  see  "Equity,"  {  2. 

UNDS. 

See  "Public  Lands." 

LETTERS  PATENT. 

For  inventions,  see  "Patents.*^ 

LEVEES. 

Whether  or  not  there  exists  a  servitude  upon  the  lands  bordering  on  fbe 
Mississippi  river  within  all  the  original  Louisiana  territory  which  author- 
ises  the  taking  of  land  for  a  public  levee  without  compensation  <a  QuestSoo 
not  decided),  it  has  never  been  the  policy  of  the  state  of  Arkansas  to  daim 
or  exercise  such  right,  and  it  cannot  be  asserted  in  a  federal  court  by  a 
board  of  levee  inspectors  created  by  the  legislature  of  that  state  by  an  act 
which  provides  for  the  payment  of  compensation  for  lands  so  taken. 

—Board  of  Levee  Inspectors  of  Ohlcot  County  v.  Crittenden,  94  Fed. 
613   86  C.  a  A.  41& 

A  levee  board,  in  taking  earth  and  timber  from  land  of  an  indivldiial 
owner  for  the  repair  of  a  levee  previously  constructed,  acts  in  its  corporate 
capacity  and  within  its  powers,  although  there  is  no  statutory  provision 
for  such  taking;  and  the  board  is  liable  in  such  capacity,  under  the  con- 
stitution of  Arkansas,  for  Just  compensation  to  the  landowner  for  so  much 
of  his  property  as  was  '*taken,  appropriated,  or  damaged." 

^Board  of  Levee  Inspectors  of  Chicot  County  v.  Crittenden,  94  Fed. 
613    86  a  a  A.  418 

LIBEL  AND  SLANDER. 

§   1*    Words  and  aots  aotfonable,  and  liability  therefor. 

A  good  name  is  more  estimable  than  tangible  property,  and  as  valuable, 
and  the  law  gives  corresponding  redress  for  its  injury. 

—Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.: 
World  Pub.  Co.  v.  Same,  Id... 36  0.  0.  A.  47& 

Every  man  is  presumed  to  be  innocent  of  crime  until  he  is  proved  to 
be  guilty;  but  there  is  a  stronger  presumption  that  a  man  of  good  repu- 
tation is  not  guilty  of  a  criminal  charge,  and  he  who  attacks  the  repu- 
tation of  such  a  man  cannot  escape  the  effect  of  this  presumption. 

—Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,  Id • 36  0.  a  A.  475 

I  S»    Justiftoation  and  mitisatioii. 

The  fact  that  the  information  from  which  a  libelous  publication  was  made 
was  derived  from  another,  who  made  or  repeated  the  charge  it  contained, 
and  that  the  name  of  the  informant  was  stated  in  the  libel,  is  no  justifica- 
tion for  its  publication. 

—Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,  Id. 36  a  a  A.  47:^ 
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§   3*    Aotioiuk 

Under  the  Code  matter  in  mitigation  of  damages  for  the  publication  of 
a  libel  must  be  pleaded  before  it  can  be  proved. 

—Times  Pub.  Oo.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,  Id 36  C.  C.  A.  475 

A  violation  of  the  rights  and  feelings  of  the  victim  of  a  libel,  which  is 
caused  by  a  reckless  disregard  of  them,  is  the  legal  equivalent  of  an  In- 
tentional violation  of  them. 

—Times  Pub.  Oo.  v.  Carlisle,  94  Fed.  762;  Journal  Co.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,  Id. 36  C.  0.  A.  475 

Malice,  in  its  legal  sense,— that  is  to  say,  "an  act  done  wrongfully, 
without  legal  Justification  or  excuse,"— is  conclusively  implied  from  sucb 
a  publication. 

—Times  Pub.  Oo.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,   Id 36  C.  C.  A.  475 

Exemplary  damages  may  be  allowed  by  a  Jury,  in  an  action  of  libel, 
when  the  publication  has  been  made  with  a  reckless  disregard  of  the 
rights  of  the  person  libeled,  although  it  was  not  inspired  by  ill  will, 
spite,  or  intent  to  injure  him. 

—Times  Pub.  Oo.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,  Id 36  C.  C.  A.  475 

A  corporation  is  liable  for  exemplary  damages  for  acts  done  in  the 
course  of  its  business,  by  its  agents,  while  acting  within  the  scope  of  their 
authority  and  duty,  to  the  same  extent  as  an  individual;  and  a  cor];>oration 
publishing  a  newspaper  may  be  liable  for  such  damages  for  circulating 
a  libel  therein. 

—Times  Pub.  Oo.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  M.; 
World  Pub.  Co.  v.  Same,  Id 36  C.  C.  A.  475 

The  unprivileged  publication  of  matter  that  is  false  and  libelous  per  se 
warrants  the  recovery  of  compensatory  damages,  without  allegation  or 
proof  of  malice  in  its  ordinary  acceptation;  that  is  to  say,  ill  will,  bad 
motive,  hatred,  or  Intent  to  injure. 

—Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  Id.: 
World  Pub.  Co.  v.  Same,   Id 36  C.  0.  A.  475 

Exemplary  damages  may  be  allowed  by  the  Jury,  In  an  action  of  libel, 
when  the  publication  was  made  with  ill  will,  or  a  willful  intent  to  injure 
the  party  libeled,  and  the  matter  published  was  false,  libelous,  and  un- 
privileged. 

—Times  Pub.  Oo.  v.  Carlisle,  94  Fed.  762;   Journal  Co.  v.  Same,  M.; 
World  Pub.  Co.  v.  Same,  Id. 36  C.  C.  A.  475 

In  an  action  of  libel,  it  is  ordinarily  a  question  for  the  Jury,  in  view 
of  all  the  facts  and  circumstances  of  the  case,  whether  or  not  exemplary 
damages  should  be  allowed;  and  the  amount  of  such  damages  Is  exclu- 
Bively  within  their  province. 

—Times  Pub.  Co.  v.  Carlisle,  94  Fed.  762;   Journal  Oo.  v.  Same,  Id.; 
World  Pub.  Co.  v.  Same,  Id 36  C.  C.  A,  475 

LIENS. 

See  ''Maritime  Liens.** 

Dissolution  by  adjudication  in  bankruptcy,  see  "Bankruptcy/*  I  2. 

For  taxes,  see  "Taxation,"  §  1. 

LIMITATION  OF  ACTIONS. 

Laches,  see  "Equity,**  §  2. 

I   1.    Btmtiites  of  limitation. 

A  plea  of  the  statute  of  limitations  relates  to  the  remedy,  and  is  gOT- 
emed  by  the  law  of  the  forum. 

—Underwood  v.  Patrick,  94  Fed.  468 36  C.  0.  A.  330 
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I  2*    Computation  of  period  of  limitation. 

Where  a  vendor  sold  land  to  a  syndicate,  taking  notes  of  one  membw 
for  deferred  payments  of  purchase  money,  a  right  of  action  by  the  vendor 
against  another  member  of  the  syndicate  for  the  recovery  of  such  pur- 
chase money,  If  any  existed,  accrued  on  the  maturity  of  the  notes. 

—Underwood  v.  Patrick,  94  Fed.  468 36  C.  C.  A.  330 

The  directors  of  a  national  bank  are  not  trustees  of  an  expren  trust, 
with  respect  to  the  property  or  funds  of  the  bank,  but  of  an  implied  or  re- 
sulting trust  created  by  the  operation  of  the  law  upon  their  official  relatkm 
to  the  bank;  and  the  statute  of  limitations  and  the  doctrine  of  laches  may 
be  invoked  In  their  defense,  when  sued  for  a  breach  of  such  trust.  Such 
an  action  is  maintainable  either  at  law  or  In  equity,  and  a  court  of  equity 
will  follow  the  statute  of  limitations,  unless  unusual  or  extraordinary  cir- 
cumstances render  its  application  Inequitable  in  a  particular  case. 

—Cooper  V.  HiU,  94  Fed.  582 36  C.  C.  A.  402 

A  cause  of  action  against  the  directors  of  a  bank  for  fraudulently  divert- 
ing its  funds  for  their  own  benefit  accrues  as  soon  as  the  diversion  is  com- 
plete, In  the  absence  of  concealment  of  the  facts  on  theif  part;  and  where 
such  facts  are  shown  upon  the  records  of  the  bank,  and  become  known  to  a 
cashier  who  succeeds  the  one  involved  in  the  transaction,  and  who  has  no 
Interest  in  the  matter  adverse  to  the  bank,  his  knowledge  is  notice  to  the 
bank.  " 

-CJooper  V.  HiU,  94  Fed.  582 36  O.  O.  A.  402 

The  running  of  the  statute  against  an  action  on  an  appeal  xmdertaklng 
given  on  appeal  to  the  general  term  of  the  superior  court  of  the  dty  of 
New  York  is  not  affected  by  the  taking  of  a  further  appeal  from  the  judg- 
ment of  the  general  term  to  the  court  of  appeals. 

—Howard  Ins.  Co.  of  New  York  v.  Silverberg,  94  Fed.  921 

36  a  C.  A.  549 

i  3«    Aoknowledcmentt  new  promise,  and  part  payment. 

As  an  action  against  another  of  the  purchasers,  who  did  not  sign  the 

notes,  would  not  be  based  thereon,  but  on  a  collateral  promise,  a  payment 

on  the  notes  after  their  matmrity  by  the  maker  or  a  subsequent  grantee 

would  not  extend  the  time  within  which  such  action  could  be  brought 

^Underwood  y.  Patrick,  94  Fed.  468 36  a  a  A.  330 

LOAN  COMPANIES. 

See  "Building  and  Loan  Associations.'* 

MALICIOUS  PROSECUTION. 

§   1.    Nature  and  eemmenoement  of  proeeention. 

One  who  both  jnakes  an  arrest,  and  originates  the  proceeding  fn  which 
It  is  made,  may,  though  protected  as  to  the  arrest,  be  liable  for  malicious 
prosecution. 

— Reisterer  ▼.  Lee  Sum,  94  Fed.  343 36  G.  C.  A.  285 

I  2*    Want  of  probable  oamse. 

On  a  trial  for  malicious  prosecution,  the  defense  that  defendants  acted 
under  the  advice  of  attorneys  may  be  sustained,  though  the  advice  was 
taken  after  the  arrest,  but  before  the  issuance  of  the  warrant. 

—Staunton  v.  Goshom,  94  Fed.  52 36  0.  C.  A.  75 

The  advice  of  reputable  counsel,  bona  fide  sought  and  given  on  full  and 
fair  statement  of  all  the  facts,  and  as  a  consequence  of  which  a  prosecu- 
tion was  instituted,  is  a  sufficient  defense  in  a  suit  for  malicious  proeecutkxi. 
—Staunton  v.  Goshom,  91  Fed.  52 36  C.  0.  A.  75 

The  evidence  showed  that  certain  public  officials  In  charge  of  the  pub- 
lic records  of  the  court  and  the  sheriff  of  the  county  were  formed,  by  a 
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deputy  clerk,  that  a  fonner  clerk  was  about  to  steal  certain  public  rec- 
ords and  destroy  them,  with  an  Intent  to  prejudice  such  officials  by  show- 
ing payments  made  without  proper  vouchers,  and  that  on  a  certain  day 
he  would  carry  his  purpose  into  effect  On  such  day  the  former  clerk 
was  discovered  by  the  officials  removing  such  records  from  the  clerk'* 
office,  and  thereupon  they  procured  his  arrest.  Held  that,  in  an  action 
by  such  clerk  for  malicious  prosecution,  the  Jury  should  have  been  in- 
structed that  there  existed,  so  far  as  ihe  public  officials  were  concerned, 
probable  cause  for  the  institution  of  the  criminal  proceedings. 

—Staunton  v.  Goshom,  94  Fed.  52 36  C.  C.  A.  75 

In  an  action  for  malicious  prosecution,  defendants  are  not  liable,  no 
matter  how  vindictive  they  may  have  acted,  nor  what  their  motives  may 
have  been,  if  they  acted  with  probable  cause. 

—Staunton  v.  Goshom,  94  Fed.  52.., 36  0.  0.  A.  75 

Whether  or  not  there  was  probable  cause  for  the  institution  of  a  crim- 
inal proceeding,  where  the  facts  are  undisputed,  is  a  question  of  law  for 
the  court;  otherwise,  one  of  fact  for  the  jury. 

—Staunton  v.  Goshom,  94  Fed.  52 36  C.  0.  A.  75 

A  former  clerk  was  arrested  on  a  charge  of  tsteallng  public  record* 
with  intent  to  destroy  them,  but  defended  on  the  ground  that  his  pur- 
pose was  simply  to  examine  the  same  in  order  to  ascertain  their  validity. 
Certain  public  officials  had  been  informed  by  a  deputy  clerk  of  the  intent 
of  such  former  clerk  to  steal  the  papers,  and,  on  finding  him  in  possession 
of  the  papers,  caused  his  arrest.  Held,  in  an  action  against  such  officials 
and  the  deputy  clerk  for  malicious  prosecution,  it  was  error  to  instruct 
the  Jury  that  if  the  purpose  of  such  former  clerk  in  taking  the  papers 
was  to  examine  them,  and  not  to  destroy  them,  and  the  person  giving  the 
information  to  the  public  officials  had  knowledge  of  such  intent,  that  the 
arrest  and  prosecution  of  such  clerk  for  taking  the  papers  was  without 
probable  cause,  in  that  it  made  no  distinction  between  the  public  officials 
and  the  deputy  clerk,  as  such  public  officials  fiad  no  knowledge  of  the  fact* 
other  than  as  communicated  to  them  by  said  deputy  cleric 

—Staunton  v.  Goshom,  94  Fed.  52 .S6  C.  0.  A.  75 

Where  defendant  put  in  motion  a  criminal  proceeding  against  plaintiff, 
a  Chinaman,  under*  the  Chinese  exclusion  act,  on  the  ground  that  he  had 
not  a  certificate  of  residence  as  required  thereby,  thus  subjecting  him  to 
imprisonment  and  compelling  him  to  establish  his  innocence,  the  only  in- 
criminating circumstances  at  the  time  being  want  of  resemblance  between 
plaintiff  and  the  indistinct  photograph  attached  to  the  certificate  in  his 
possession,  and  the  existence  of  scars  on  his  face,  while  the  certificate 
stated  that  the  person  named  in  it  had  no  physical  marks  or  peculiarities 
for  identification,  and  the  photographer  testified  that  in  his  opinion  the 
photograph  was  one  of  plaintiff,  and  that  it  might  originally  have  shown 
the  scars,  and  that  they  might  have  faded  out,  and  defendant  did  not 
attempt  to  compare  the  photograph  with  the  one  which  the  act  re- 
quired to  be  filed  in  the  office  of  the  collector  of  internal  revenue,  and 
did  not  inquire  when  the  scars  were  received,  a  finding  of  want  of  proba- 
ble cause,  from  which  malice  may  be  inferred,  is  justified,  though  at  a 
subsequent  investigation,  before  trial  l)efore  the  commiasionef,  there  was 
sufficient  evidence  of  probable  cause,  in  that  plaintiff  made  oontradictory 
statements  as  to  his  residence,  when  he  obtained  the  certificate,  and  as  to 
whether  he  had  the  scars  before  the  photograph  was  taken,  and  he  was 
found  to  be  an  inch  taller  than  described  in  the  certificate. 

— Keisterer  v.  Lee  Sum,  94  Fed.  343... •• 36  0.  C.  A.  285 

i  3.    Actions. 

On  a  trial  of  several  defendants  for  malicious  prosecution  in  procur- 
ing the  trial  of  plaintiff  for  stealing  public  records,  plaintiff  could  not 
prove  statements  made  by  him  to  third  parties  before  the  taking  of  the  pa- 
pers, as  to  what  were  his  objects  and  purpose  in  procuring  such  papers, 
such  evidence  being  hearsay. 

—Staunton  v.  Goshom,  94  Fed.  52 36  0.  C.  A.  75 
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MARITIME  LIENS. 

"li  1*    Ifature,  grounds,  And  rabjeot-auitter  Im  KeaeraL 

There  Is  no  lien  on  a  vessel,  either  under  the  general  maritime  law  or  un- 
der the  Code  of  Louisiana,  for  premiums  due  on  insurance  policies  taken 
for  the  benefit  of  the  owners,  and  from  which  lienholders  would  receire  no 
benefit  in  case  of  loss. 

^Learned  y.  Brown,  94  Fed.  876;  Bumble  y.  Same,  Id. 

36  G.  a  A.  524 

Where  a  yessel  is  owned  by  resident  citizens  of  a  state,  and  her  head- 
quarters are  at  a  port  therein,  such  place  must  be  treated  as  her  hoaae  port 
and  no  lien  is  given  by  the  general  maritime  law  for  supplies  furnished  at 
such  port,  which  are  presumed  to  have  been  furnished  on  the  credit  of  the 
owners,  and  any  liens  asserted  for  such  supplies  must  rest  upon  the  laws 
of  the  state. 

^Learned  y.  Brown,  94  Fed.  876;   Rumble  y.  Same,  Id 

36  O.  a  A.  S24 

The  statute  df  Louisiana  grants  no  lien  for  money  advanced  to  the  mas- 
ter or  owners  of  a  vessel  in  the  home  port,  no  matter  for  what  purpose. 

—Learned  y.  Brown,  94  Fed.  876;   Rumble  v.  Same,  Id. 

36  a  a  A.  S24 

The  statute  of  Louisiana  does  not  authorize  a  part  owner  of  a  vessel  to 
assert  a  lien  against  it  for  wages  due  him,  as  against  creditors  of  the  vessel. 

—Learned  v.  Brown,  94  Fed.  876;   Rumble  v.  Same,  Id 

36  C.  a  A.  524 
ri  2.    Creatloiiy  oporatioiiy  wmd  effect. 

ITnder  the  Pennsylvania  statutes,  either  Act  June  13,  1836,  as  amended 
by  Act  June  24,  1895,  or  Act  April  20,  1858,  relating  to  liens  for  work 
done  or  materials  furnished  in  the  building  or  equipment  of  vessels,  a  de- 
livery of  an  article  made  for  the  equipment  of  a  steamer,  eithec  by 
placing  it  in  the  vessel  or  delivering  it  to  the  owners,  is  essential  to  <5feate 
a  lien  on  the  vessel  therefor. 

—Hays  V.  James  Rees  &  Sons  Co.,  93  Fed.  984 36  a  G.  A.  45 

Under  the  statute  of  Louisiana  relating  to  liens  or  privileges  against  ves- 
sels (Code  1870,  art.  3237),  as  construed  by  the  courts  of  the  state,  a  vessel 
owned  In  the  state,  and  trading  in  its  waters.  Is  not  considered  as  making 
voyages,  within  the  meaning  of  that  article,  and  the  privileges  granted 
'  thereby  may  be  asserted  at  any  t*me  within  six  months,  without  regard  to 
the  number  of  trips  made  by  the  vessel  during  that  time. 

—Learned  v.  Brown,  94  Fed.  876;   Rumble  v.  Same,  Id. 

36  a  a  A.  524 

Parties  who  have  united  hi  a  libel  of  Intervention  against  a  vessel  do  not 
waive  their  right  to  a  lien  by  withdrawing  such  libel  and  filing  separate 
libels. 

—Learned  v.  Brown,  94  Fed.  876;   Rumble  y.  Same,  Id. 

36  a  a  A.  524 

A  release  to  a  claimant  under  an  appraisal  and  stipulation  or  bond,  not 
made  under  the  limited  liability  act,  of  a  part  of  the  res  seized  under  a 
libel  in  admiralty  has  the  same  effect  upon  the  liens  upon  the  part  re> 
leased  that  a  discharge  of  the  entire  res  under  a  like  appraisal  and  stip- 
ulation or  bond  would  have  had  upon  the  liens  upon  the  whole  thing,  which 
Is  to  discharge  the  liens  of  those  who  were  parties  to  the  proceeding  when 
the  release  was  made,  but  no  others. 

— Hawgood  &  Avery  Transit  Co.  v.  Dlngman,  94  Fed.  1011;    Barry 
Towing  &  Wrecking  Co.  v.  Inter-Ocean  Coal  &  Coke  Co.,  Id. .. . 

86  G.  a  A.  627 

An  intervener  in  a  suit  to  enforce  Hens  against  a  vessel,  who  dalms  own- 
-enhip  of  a  part  of  the  property  libeled,  and  obtains  its  release  on  ap- 
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praisal  and  bond,  cannot,  by  subsequently  setting  up  a  claim  to  a  lien  in 
bis  own  bebalf,  become  entitled  to  share  in  tbe  proceeds  of  the  bond  and 
the  remaining  property. 

— Hawgood  &  Avery  Transit  Ck>.  v.  Dingman,  94  Fed.  1011;    Barry 

Towing  &  Wreclving  Co.  v.  Inter-Ocean  Coal  &  Coke  Co.,  Id 

36  C.  C.  A.  627 
I  3.    Enforceaient. 

In  a  suit  to  enforce  a  lien  given  by  the  general  maHtime  law  for  dam- 
age to  cargo,  a  limitation  of  one  year  contained  In  the  Code  of  Civil  Pro- 
cedure of  California  (section  813),  which  gives  a  lien  for  injuries  to  goods 
shipped  on  board  a  vessel,  does  not  apply,  although  the  bill  of  lading  was 
signed  within  that  state  before  the  goods  were  shipped,  and  the  freight 
was  to  be  delivered  at  a  port  therein. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180. . .  ^ . 

36  C.  C.  A.  135 

Respondents  in  a  suit  to  enforce  maritime  liens  are  required  to  file  cross 
libels,  to  take  out  process,  and  have  it  served  in  the  usual  way,  if  they  have 
liens  which  they  wish  to  enforce,  and  cannot  obtain  such  relief  by  merely 
pleading  their  claims  in  their  answers. 

—Hawgood  &  Avery  Transit  Co.  v.  Dingman,  94  Fed.  1011;    Barry 
Towing  &  Wrecking  Co.  v.  Inter-Ocean  Coal  &  Coke  Co.,  Id. .. . 

36  C.  C.  A.  627 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

§   1.    Berriees  And  eoaipeiiMitioii. 

In  an  action  on  a  contract  of  emplojrment  to  recover  salary  for  services 
rendered  thereunder,  in  which  the  complaint  alleges  performance  on  the 
part  of  the  employ^,  proof  of  such  performance  is  essential,  and  the  plain- 
tiff cannot  recover  on  evidence  that  the  employ^  was  prevented  from  per- 
forming the  contract  by  defendant,  it  being  shown  that  he  did  not  in  fact 
render  any  services  thereunder. 

—Bancroft  v.  Hambly,  M  Fed.  075 36  C.  C.  A.  595 

{  2.    Master's  liability  for  injuries  to  servant. 

Where  the  knowledge  and  the  means  of  knowledge  of  the  servant  in 
respect  to  a  patent  defect  are  equal  or  superior  to  those  of  the  master,  the 
servant  cannot  recover  for  injuries  resulting  from  such  defect,  where  there 
is  no  question  of  the  intricate  character  of  the  machinery  or  the  imperfect 
intelligence  of  the  servant  Involved. 

—Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73 36  C.  C.  A.  W 

The  rim  of  a  fly  wheel  was  fastened  on  by  bolts  that  projected  to- 
wards the  engine  from  1^  to  3  inches.  Between  the  wheel  and  the  en- 
gine block  there  was  a  water-pipe  line  connected  with  the  engine  pump. 
This  line  was  only  a  half  Inch  from  the  longest  projecting  bolt,  and  when 
the  pump  was  in  operation  It  vibrated.  Held,  that  an  engineer  accepting 
employment  hnder  such  conditions,  and  remaining  in  service  without  re- 
liance on  any  promise  of  the  master  to  remove  tlae  cause  of  danger,  as- 
sumed the  risk  of  the  bolts  catching  the  pipe  and  breaking  it,  and  throw- 
ing part  of  it  against  him,  although  he  did  not  anticipate  that  such  an 
event  might  result  from  the  situation  of  things. 

—Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73 36  C.  0.  A.  94 

A  master  is  liable  for  an  injury  to  a  servant,  resulting  from  an  obvious 
defect  and  known  danger,  where  the  servant  relied  on  an  express  or  im- 
plied promise  by  the  master  to  make  reimirs,  for  such  time  as  would  be 

36  C.C.A.— 46 
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reasonably  required  to  repair  the  defect,  bat  no  longer;   and,  in  tbe  eTent 
of  an  injury  during  such  time»  tbe  servant  could  recover  tberefor. 

—Detroit  Criide-OU  Co.  v.  Grable,  94  Fed.  73 36  a  C.  A.  W 

The  danger  of  a  hatch  between  decks,  usually  left  open  and  nnlighted, 
is  assumed  by  one  engaged  to  coal  the  vessel,  and  who  had  been  so  em- 
ployed two  or  three  times  a  week  for  a  year  on  the  same  vessel,  or  ves- 
sels of  tbe  same  construction,  and  on  which  the  custom  as  to  lighting  and 
covering  the  hatch  was  the  same;  he  having,  on  going  towards  It,  after 
completion  of  his  work,  to  make  his  exit  by  the  ladder  leading  from  it 
and  without  availing  himself  of  one  of  the  lanterns  furnished,  fallen 
down  it. 

—The  Saratoga,  94  Fed.  221 30  C.  O.  A.  208 

That  an  open,  unlighted  hatch  between  decks,  down  which  an  employ^ 
who  had  been  engaged  in  coaling  the  vessel,  fell  when  going  to  It,  to  make 
his  exit  by  a  ladder  leading  from  it  to  the  upper,  was  usually  unlighted, 
is  shown,  in  the  absence  of  conflicting  evidence,  by  testimony  of  wit- 
nesses that  the  kind  of  light  there  usually  was  exactly  the  same  as  <hi  the 
evening  of  the  accident,  and  that  the  coaling  of  the  vessel  and  pntting 
out  of  the  lights  had  always  been  done  hi  the  same  way  before,  and  the 
testimony  of  one  of  the  coaling  gang  that,  when  he  heard  some  one  bad 
fallen,  he  started  along  with  his  lamp  In  his  hand,  **whlch,*'  he  said,  *'I 
always  do.    I  take  my  lamp  to  see  my  way  out." 

—The  Saratoga,  94  Fed.  221 36  O.  C.  A.  208 

It  is  the  duty  of  a  master  operating  a  mine  to  use  all  appliances  readily 
attainable,  known  to  science,  for  the  prevention  of  accidents  arising  from 
the  accumulation  of  gas  or  other  explosive  substances. 

—Western  Coal  &  Minhig  Co.  v.  Berber ich,  94  Fed.  329 

36  C.  C.  A.  364 

A  rock  weighing  some  200  tons,  which  was  embedded  In  the  face  of  the 
slope  of  a  railroad  cut  along  the  side  of  a  mountain,  slid  from  its  plaice, 
in  the  night,  upon  the  track,  and  an  engine  attached  to  a  train,  coming 
In  collision  with  it,  was  wrecked,  and  the  engineer  killed.  The  cut  was 
through  a  formation  known  as  "slide."  consisting  of  loose  boulders  em- 
bedded in  clay  or  gravel  and  the  slope  stood  at  an  angle  of  about  45 
degrees.  The  road  had  been  built  about  eight  years,  during  which  time 
no  change  had  been  made  in  the  slope,  and  the  only  inspections  had  been 
made  by  observations  from  passing  trains  or  hand  cars.  The  bank  was 
regarded  as  safe  by  the  company's  engineers.  There  had  been  no  recent 
rains,  and  no  night  patrol  of  the  cut  was  being  made  at  the  time.  Held, 
in  an  action  against  the  railroad  company  to  recover  for  the  death  of  the 
engineer,  that  such  facts  did  not  warrant  a  peremptory  instruction  for 
the  defendant,  but  that  the  question  whether  it  had  exercised  ordinary 
care  to  construct  and  maintain  its  track  in  a  reasonably  safe  condition 
was  one  for  the  jury. 

— Clune  V.  Ristlne,  94  Fed.  745 36  C.  C  A.  450 

A  seaman  does  not  assume  the  risk  Involved  in  the  use,  under  orders,  of 
patently  defective  appliances  furnished  him  by  the  master. 

—Lafourche  Packet  Co.  v.  Henderson,  94  Fed.  871... 36  C.  a  A.  519 

Plaintiff  had  been  for  years  foreman  of  track  repairs  on  the  tracks  In 
the  yards  of  the  defendant  railroad  company,  and  was  familiar  with  the 
course  of  business  in  switching  in  the  yards.  He  knew  that  when  an 
engine  of  the  defendant  went  westward  beyond  a  certain  point  on  a  cer- 
tain track  it  must  return  on  another  track.  He  knew  that  an  engine 
had  gone  upon  the  first-named  track,  and  must  shortly  return  upon  the 
other.  He  glanced  at  the  switches,  and  thought  he  saw  that  the  track 
was  closed,  and  walked  between  the  tracks,  and  turned  to  cross  on  the 
return  track,  when  he  was  struck  by  the  engine.  He  did  not  look,  on 
the  assumption  that  the  engine  was  not  coming,  because  he  had  beard  no 
signal  of  its  approach.    Held,  that  he  was  guilty  of  contributory  nei^igence. 

—Grand  Trunk  Ry.  Co.  of  Canada  v.  Balrd,  94  Fed.  946 

36  C.  0.  A.  574 
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MNES  AND  MINERALS. 

I  1.    Titley  eoiiTeyftitoea,  And  eostrmots. 

A  court  of  equity  has  Jurisdiction  of  a  suit  to  enjoin  a  trespasser  frooi 
working  a  mine  upon,  and  removing  mineral  from,  land  the  title  to  which 
has  been  finally  adJodScated  in  complainant's  faror. 

— IMmick  V.  Shaw,  94  Fed.  266 36  O.  0.  A.  3iT 

MORTGAGES. 

Abandonment  of  homestead  in  favor  of  mortgagee,  see  ••Homestead,"  i  1. 

By  corporation,  see  **Oorporat!oBS,"  f  4. 

Personal  property,  see  **Chattel  Mortgages." 

Property  which  passes  uaAer  mortgage,  see  **Bailment" 

Bailroad  mortgages,  see  ••Railroads,"  $  3. 

§§  If  2.   Constmotion  And  operation. 

Notes,  and  a  mortgage  securing  the  same,  executed  at  the  same  time, 
constitute  a  single  contract,  and  a  provision  of  the  mortgage  that,  on  the 
failure  of  the  maker  to  perform  any  agreement  contained  in  either  the 
notes  or  mortgage,  the  entire  debt  may  be  collected,  gives  the  holder  the 
right,  on  default  in  the  payment  of  interest,  to  declare  the  notes  due  for 
all  purposes,  and  to  collect  them  by  suit  in  the  ordinary  form,  aa  well  a» 
by  foreclosure. 

—Brewer  v.  Pem  Mot.  Life  Ins.  CJo.,  W  Fed.  347. ..  .36  G.  C.  A.  289 


i   3.    BlKJits  aad  lialiUltlM  «f  parties. 

The  right  and  ot)ligatk)n  of  a  mortgagee  in  possesalcm  to  apply  renta 
and  profits  upon  the  mortgage  debt  is  a  doctrine  of  equity,  and  is  not  af- 
fected by  a  state  statute  providing  that  a  mortgage  is  only  security  for 
a  debt,  and  passes  no  title,  as  mortgages  were  always  so  regarded  bj 
courts  of  equity. 

— Huguley  Mfg.  CJo.  ▼.  Galeton  Cottcm  Mills,  94  Fed.  269 

36  0.  O.  A.  236 

A  mortgagee  may  maintain  an  action  at  law  tar  an  Injury  wrongfully 
done  to  tlie  mortgaged  property,  whereby  its  value  is  lessened,  and  his  se- 
curity impaired,  provided  he  sustains  an  actual  loss  thereby,  and  the  meas- 
ure of  his  recovery  is  the  amount  of  such  loss. 

— Hubinger  v.  Central  Trust  Co.  of  New  York,  94  Fed.  788 

36  C.  C.  A.  49* 
{  4u    Foreolesaro  by  aetlom. 

A  mortgagee  having  a  valid  mortgage  which  is  foreclosed  in  a  court 
of  competent  Jurisdiction,  and  who  becomes  the  purchaser  under  the  de- 
cree, and  is  given  possession  of  the  property,  cannot  be  treated  as  a  tres- 
passer wrongfully  in  possession  on  a  subsequent  reversal  of  the  decree, 
but  is  entitled  on  an  accounting  to  the  benefit  of  the  equitable  rules  gov- 
erning mortgagees  in  possession,  and  to  have  the  rental  value  of  the  prop- 
erty durtng  his  possession  applied  on  a  deficiency  remaining  due  him  after 
its  resale 

— Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  94  Fed.  269 

36  C.  C.  A.  23a 

The  Iowa  statute  (McClaln's  Ann.  Code,  S  4429).  providing  that  property 
acquired  by  a  purchaser  in  good  faith,  under  a  Judgment  subsequently- 
reversed,  shall  not  be  affected  by  such  reversal,  does  not  apply  to  a  case 
where  an  order  confirming  a  sale  of  property  under  a  decree  of  fore- 
closure is  alone  appealed  from  and  reversed,  the  purchaser  being  & 
party  to  the  appeal,  and  on  such  reversal  it  is  the  duty  of  the  nnr- 
chaser  to  restore  the  property. 

—Hubinger  v.  Central  Trust  Co.  of  New  York,  94  Fed.  788 

36  C.  C.  A.  49* 
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%  5.    Redemptioii. 

Under  lode  Civ.  Proc.  N>b.  §  497a  (Comp.  St.  p.  595),  providing  for  re- 
demption by  the  owner  of  premises  sold  under  foredoeure,  the  owner  may 
redeem,  where  other  than  the  plaintiff  was  purchaser,  by  paying  the  pur- 
diaser.  or  tendering  into  court  before  the  confirmation  of  the  sale,  the 
amount  of  Ids  bid.  with  12  per  cent,  interest  from  the  date  of  sale. 

-Clarke  v.  Northwestern  Mut.  Life  Ins.  Co.,  94  Fed,  262 

36  C.  C.  A.  233 

It  is  not  the  business  of  courts  to  anticipate  controversies,  and  it  will 
not  take  Jurisdiction  of  a  petition  of  the  owner  of  the  equity  of  redemption 
asking  leave  to  redeem  from  a  foreclosure  sale,  and  the  advice  and  in- 
struction of  the  court  as  to  the  effect  of  redemption,  and  the  nature  of  the 
title  that  will  accrue  to  the  redemptloner. 

—Clarke  v.  Northwestern  Mut.  Life  Ins.  Co.,  94  Fed.  262 

36  C.  C.  A.  233 

Where  the  court  entertains  a  petition  of  the  o\*Tier  of  the  equity  of  re- 
demption asking  leave  to  redeem  from  a  foreclosure  sale,  it  cannot  pass 
on  the  question  of  the  effect  of  the  redemption,  and  the  rights  and  title 
acquired  by  It. 

—Clarke  v.  Northwestern  Mut.  Life  Ins.  Co.,  94  Fed.  262 

36  C.  C.  A.  233 

MUNICIPAL  CORPORATIONS. 

I   !•    Proeeedlngs  of  oounoU  or  other  KOTemisK  bodj. 

That  a  police  provision  pursuant  to  clear  legislative  authority  is  found 
in  an  ordinance  which  contains  contract  provisions  does  not  affect  the 
essential  character  of  the  power  exercised,  as  within  the  corporate  limits 
the  police  provision  has  the  force  of  a  law  enacted  by  the  legislature. 

—Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Hood,  94  Fed.  618.  .36  C.  O.  A-  423 

S  2.    Pnblio  improTements. 

A  contmctor  for  the  making  of  public  Improvements  In  an  Illinois  city, 
governed  by  the  city  and  village  act  (1  Starr  &  C.  Ann.  St  [2d  Ed.]  777 
et  seq.),  which  provides  (article  9,  §  49)  that  all  persons  taking  such  con- 
tracts, who  agree  to  be  paid  from  special  assessments,  **shall  have  no  claim 
or  lien  upon  the  city  or  village  In  any  event,  except  from  the  collection 
of  the  special  assessment  made  for  the  work  contracted  for,"  and  whose 
contract  provided  that  he  should  make  no  claim  against  the  city  in  any 
event,  except  from  collections,  and  should  take  ail  risk  of  the  invalidity 
of  the  special  tax,  cannot  maintain  an  action  against  the  city  for  a  general 
judgment  on  the  ground  that  its  officers  failed  or  refused  to  levy  a  second 
assessment  after  the  first  had  been  held  invalid  by  the  supreme  court  of 
the  state,  but  is  confined  to  his  remedy  to  compel  the  officers  to  perform 
their  duty. 

—City  of  Pontiac  v.  Talbot  Pav.  Co.,  f^  Fed.  65 36  C.  C.  A.  88 

Act  Pa.  Feb.  24,  1871  (P.  L.  126),  provides  for  the  making  and  keeping 
In  the  office  of  the  engineer  of  the  city  of  Pittsburg  of  books  of  plans 
showing  the  situation  and  dimensions  of  property  in  the  city,  and  also 
containing  the  names  of  the  owners,  and  a  record  of  transfers.  It  makes 
it  the  duty  of  owners  to  have  their  property  registered  in  such  books,  re- 
<iuires  grantees  to  have  their  conveyances  entered  thereon  before  they 
fihall  be  eligible  to  record,  and  prothonotarles  and  clerks  of  courts  in 
which  proceedings  for  partition  shall  be  had  to  make  reports  thereof  to 
the  engineer  showing  the  divisions  and  transfers  of  property  therein  made, 
and  provides  that  property  sliall  not  be  subject  to  sale  for  taxes  or  other 
municipal  claims  except  in  the  name  of  the  registered  owner.  The  par- 
pose  of  the  act,  as  declared  by  the  supreme  court  of  the  state,  is  to  fa- 
cilitate the  assessment  and  collection  of  taxes  and  municipal  claims  on 
real  estate,  and  to  protect  the  registered  owners  against  the  sale  of  their 
property  for  taxes  or  assessments  without  notice  to  them.  A  conveyance 
made  in  1837  of  what  was  then  a  rural  tract  of  land,  but  later  became  a 
Xmrt  of  the  city,  was  entered  on  the  books  of  the  engineer.     In  1871,  after 
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tbe  death  of  the  grantee,  the  land  was  partitioned  among  her  heirs,  but 
the  proceedings  were  not  reported  to  the  engineer  by  the  clerk  as  required 
by  law.  Subsequently  one  of  the  heirs  to  whom  a  portion  had  been  al- 
lotted subdivided  the  same,  the  plan  thereof  being  approved  by  the  en- 
gineer, and  entered  on  his  books  In  the  name  of  the  heir.  Held  that,  as 
to  the  lots  shown  by  such  subdivision,  the  heir,  and  not  her  ancestor,  was 
the  registered  owner  for  the  purposes  of  municipal  assessment,  and  that 
liens  for  such  assessments  Hied  thereon  in  her  name  when  she  was  in  fact 
the  owner,  and  which  we're  otherwise  regular,  were  valid  as  against  a  sub- 
8e<]uent  lucuinbrancer  claiming  through  lier. 

-City  of  Pittsburg  v.  Murphy,  95  Fed.  57 36  O.  C.  A.  664 

i   3*    Fiscal  manaseinent,  publie  debt,  seourities.  Mid  tazatloia. 

lender  the  constitution  of  Montana,  which  limits  the  indebtedness  of  mu- 
nicipal corporations,  and  provides  that  all  obligations  in  excess  of  the 
amount  so  limited  shall  be  void,  a  city  not  authorized  by  statute  to  levy 
and  collect  a  special  tax  for  waier  purposes,  and  which  is  already  indebted 
beyond  the  constitutional  limit,  has  no  power  to  bind  itself  by  a  contract 
for  a  supply  of  water  to  be  furnished  for  municipal  purposes;  and  a  claim 
accrued  for  water  furnished  under  such  a  contract  is  within  the  consti- 
tutional prohibition,  and  cannot  l>e  enforced. 

—City  of  Helena  v.  MiUs,  94  Fed.  916 36  C.  C.  A.  1 

The  Pennsylvania  act  of  May  23.  1889  (P.  L.  277),  provides  that  na 
municipal  department  of  a  city  of  the  third  class  shall  create  any  debt 
or  make  any  contract,  except  in  pursuance  of  previous  authority  of  law 
or  ordinance;  that  every  contract  which  Involves  an  appropriation  of 
money  shall  designate  the  item  of  appropriation  on  which  it  is  founded,, 
and  the  estimated  amount  of  appropriation  thereunder  shall  be  charged 
against  such  item,  and  so  certified  by  the  controller  on  the  contract^ 
before  it  shall  take  effect;  and  that,  if  the  controller  shall  certify  any 
contract  In  excess  of  the  appropriation  made  therefor,  the  city  shall  not 
be  liable  for  such  excess,  but  the  controller  may  be  held  liable  therefor 
on  his  bond.  The  act  also  authorizes  the  creation  of  a  water  and  lighting 
department,  the  board  of  comnjissloners  of  which  shall  make  all  contracts 
relating  to  the  department,  but  only  as  authorized  thereto  by  the  previous 
consent  and  direction  of  the  councils.  The  councils  of  the  city  of  Al- 
toona,  which  is  a  city  of  the  third  class,  passed  an  ordinance  providing 
for  the  construction  of  certain  improvements  to  the  city's  water  plant, 
and  directed  the  board  of  water  commissioners  to  contract  therefor.  It 
appropriated  for  the  purpose  an  unexpended  balance  of  a  fund  previously 
created  amoimting  to  $35,000.  and  expressly  limited  the  cost  of  the  im- 
provements to  that  sum.  The  board  entered  into  a  contract  with  plain- 
tiffs for  the  construction  of  the  Improvements  for  a  sum  slightly  under 
$35,000,  but  providing  for  an  Increase  or  diminution  in  the  estimated  quan- 
tities of  work  or  materials.  The  controller  certified  the  contract,  in  gen- 
eral terms,  as  "subject  to  the  appropriation  made"  by  the  ordinance,  but 
stated  no  amount  In  his  certificate.  Held,  that  the  plalntlfTs  could  not 
recover  against  the  city  on  such  contract  any  sum  in  excess  of  the  $35,- 
000  appropriated  by  the  ordinance,  being  chargeable  with  notice  of  the 
limitations  placed  upon  the  powers  of  the  board  by  the  statute  and  the 
ordinance. 

— Jutte  &  Foley  Co.  v.  City  of  Altoona,  94  Fed.  61 36  C.  O.  A.  84 

The  board  of  education  of  the  city  of  Huron,  organized  under  Laws 
Dak.  1887,  c.  47,  is  a  body  con^orate,  separate  and  Independent  from  the 
city  of  Huron,  and,  in  determining  whether  bonds  issued  by  It  increase 
the  corporate  indebtedness  beyond  the  prescribed  limit,  its  debts,  and  not 
the  debts  of  the  city,  are  to  be  computed. 

—Board  of  Education  of  City  of  Huron,  S.  D.,  v.  National  Life  Ins. 
Co.  of  Montpelier.  Vt.,  94  Fed.  324;  Same  v.  Peaslee,  Id.;  Same 
V.  Monadnock  Sav.  Bank,  Id 36  C.  C.  A.  278 

Comp.  Laws  Dak.  1887,  §§  1149,  1150,  providing  that  the  limit  of  bonded 
Indebtedness  that  may  l^e  incurred  by  a  city  or  other  municipal  corporation 
shall  be  bas?d  on  Its  assessed  valuation  for  the  year  preceding  the  incur- 
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ring  of  the  Indebtednefss,  do  not  apply  to  boards  of  education  created  under 
Laws  Dak.  1887,  c.  47,  which  is  complete  In  itself,  and  restricts  the 
power  of  boards  of  education  to  issue  bonds  to  an  amount  not  exceeding 
S  per  cent,  of  their  assessed  valuation,  though  it  is  silent  as  to  what  as- 
sessment shaH  be  used  in  the  computation. 

—Board  of  Education  of  City  of  Huron»  S.  D.»  v.  National  Life  Ins. 
Co.  of  Montpelier,  Vt.,  94  Fed.  324;  Same  v.  Peaslee,  Id.;  Same 
V.  Monadnock  Sav.  Bank,   Id 36  a  C.  A.  278 

Under  Laws  Dak.  1887,  c  47,  restricting  the  power  of  boards  <rf  edu- 
cation to  issue  bonds  to  an  amount  not  exceeding  3  per  cent  of  their  as- 
sessed valuation,  the  computation  must  be  based  on  the  last  completed 
assessment  before  the  bonds  were  issued. 

—Board  of  Education  of  City  of  Huron,  S.  D.,  v.  National  Life  Ins. 
Oo.  of  Montpelier,  Vt.,  94  Fed.  324;  Same  v.  Peaslee,  Id.;  Same 
▼.  Monadnock  Sav.  Bank.   Id 36  C.  C.  A.  278 

The  city  of  Lampasas  was  incorpomted  AprB  18,  1873.  under  a  special 
<*harter,  authorizing  Its  mayor  and  aldemen,  among  other  things, 
to  construct  waterworks  and  issue  bonds  f#r  public  improvementB.  Its 
organization  was  perfected,  and  continued  until  1876,  when  its  olllcers  re- 
signed, and  administration  of  Its  affahrs  was  abandoned.  In  1883  an 
•effort  was  made  to  form  a  new  mimicipality,  including  within  Its  limits 
the  territory  <rf  the  original  city  and  a  large  amount  of  contiguous  terri- 
tory. Officers  were  elected,  and  the  new  government  was  organized,  and 
continued  to  perform  the  functions  of  a  municipal  corporation  until  1890, 
^hen  <iuo  warranto  proceedings  were  Instituted,  and  the  officers  removed, 
<«i  the  ground  that  the  special  act  of  1873  was  stfll  in  force,  and  that  the 
resignation  of  its  officers  and  Its  failure  to  continue  the  administration  of 
its  afliairs  did  not  amount  to  a  dissolution  of  the  con>oration.  Thereafter 
^n  election  was  held  under  the  charter  of  1873,  and  its  government  re- 
organized, and  nearly  all  of  the  additional  territory  attempted  to  be  in- 
cluded in  the  new  city  was  subsequently  annexed.  In  1885,  whQe  the 
Illegal  organization  was  In  force,  it  issued  Kx>nd8  for  the  purpose  of  con- 
:structing  waterworks.  The  waterworks  were  constructed  and  accepted 
by  the  city.  Upon  the  dissolution  of  this  organization,  the  waterworks 
passed  Into  the  possession  of  one  holding  a  claim  for  services  as  superin- 
tendent, and  the  city  ceased  to  exercise  control  over  the  same,  and  paid 
to  the  person  in  possession  monthly  rates  for  Qie  use  of  the  water.  Held. 
that  the  officers  acting  under  the  irregular  organization  were  de  facto  offi- 
cers of  the  city,  and  the  bonds  issued  by  them  were  valid. 

—City  of  Lampasas  v.  Talcott,  9i  Fed.  45T 36  C.  a  A.  318 

The  fact  that  the  municipal  authorities  gave  a  credit  to  tbe  porchaser 
of  the  bonds  of  a  town,  iustead  of  selling  ttiem  for  cash,  as  required  by 
the  statute,  is  not  a  defense  to  an  action  on  socfa  tKMids  by  a  subsequent 
bona  fide  piu*cluiser. 

—Town  of  Greenburg  v.  International  Trust  Co.,  94  Fed.  755 

36  C.  C.  A.  471 

NATIONAL  BANKS. 

flee  ""Banks  and  Banking,"  {  3. 

NEGLIGENCE. 

Of  employers,  see  "Master  and  Servant,"  §  2. 
Of  railroad  companies,  see  "Uailroads,"  {  5. 
Of  servant,  see  **Master  and  Servant,"  {  2. 

J    1.    Pvoziiiuite  oAnse  of  Injury. 

The  proximate  cause  of  one  of  the  coaling  gang  on  a  vessel  falling  down 
a  hatch  between  decks,  open  and  unllghted,  as  usual,  towards  which  he 
started  to  make  his  exit  by  the  ladder  leading  from  it  to  the  upper  deck. 
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Is  his  failure  to  make  use  of  one  of  the  lanterns  furnished  the  men  to  guide 
themselves  as  well  as  their  wheelbarrows;  he  knowing  of  the  hatch  and 
of  the  custom  relative  thereto. 

—The  Saratoga,  94  Fed.  221 36  C.  C.  A.  208 

I  2.    Contributory  neglisenoe. 

Where  the  father  of  a  child  two  years  of  age  was  absent  from  home,  and 
the  mother  had  gone  to  a  neighbor's,  a  short  distance  away,  leavhig  the 
child,  with  older  children,  at  play  in  the  yard,  where  a  neighbor  was  also 
at  work,  and  the  child  escaped,  unobserved,  and  went  upon  a  railroad 
track  some  250  feet  from  the  house,  and  was  run  over  and  killed  by  a 
passing  train,  it  cannot  be  held,  as  a  matter  of  law,  that  the  parents  were 
guilty  of  contributory  negligence,  but  the  question  1$  one  for  the  jury. 
—Garner  v.  TrumbuU,  M  Fed.  321 36  0.  C.  A.  361 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit** 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

Loss  Insured  against,  see  "Insurance,"  §  6. 

NUISANCE. 

i   !•    PnUio  nmisamoes. 

In  the  absence  of  legislative  authority,  either  direct  or  through  the 
authorized  action  of  a  municipality,  the  construction  and  use  by  a  rail* 
road  company  of  its  road  longitudinally  on  a  public  highway  is  a  public 
nuisance. 

—Pittsburg,  O.  &  St  L.  By.  Co.  v.  Hood,  94  Fed.  618.  .36  0.  0.  A.  423 

OFFICERS. 

Bank  officers,  see  "Banks  and  Banking,**  §$  1,  2. 
Corporate  officers,  see  "Corporations,"  §  3. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  §  6. 

ORDERS. 

Kevlew  of  appealable  orders,  see  "Appeal  and  Error.** 

PARENT  AND  CHILD. 

See  "Adoption." 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,**  S  6. 
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PARTIES. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  I  3. 

I   1*    Defendants. 

The  government  is  not  a  necessary  party  to  a  suit  by  the  assignee  of  a 
contract  with  It  against  the  assignor  to  enjoin  his  collecting  or  receiving 
the  money  due  under  it,  and  to  settle  as  between  the  parties  the  better 
right  to  the  fund. 

— Dulaney  v.  Scudder,  94  Fed.  6 36  G.  C.  A.  52 

PARTNERSHIP. 

I   1.    The  relatton. 

B.,  who  was  the  owner  of  a  publishing  company,  entered  into  a  contract 
with  S.,  by  which  he  sold  and  assigned  to  him  an  interest  in  the  businem, 
reciting  that  it  was  shortly  to  be  incorporated,  in  consideration  of  past 
services,  and  that  S.  should  devote  his  services  to  the  company  for  10  years. 
The  contract  provided  that  the  interest  of  S.  should  be  forfeited  and  revert 
to  B.  if  S.  should  fail  to  perform  his  part  of  the  contract,  and  that  one-half 
of  it  should  revert  in  case  of  his  death  within  five  years.  It  further  pro- 
vided that  the  salary  of  S.  should  be  a  certain  sum  per  month.  Hdd,  that 
the  contract  created  a  partnership,  and  contemplated  the  payment  of  the 
salary  of  S.  by  the  firm,  or  by  the  corporation  when  formed,  and  that  an 
action  to  recover  such  salary  could  not  be  maintained  against  B.  individ- 
ually. 

—Bancroft  v.  Hambly,  94  Fed.  975 36  C.  C.  A.  695 

PATENTS. 

i   1.    Patentabilitj. 

On  a  question  of  anticipation,  If  the  identity  of  methods  and  results  Is 
doubtful,  the  doubt  must  be  resolved  in  favor  of  the  successful  patentee, 
who.  in  a  practical  way,  has  materially  advanced  the  art.  Judgment  (C. 
0.  1898)  90  Fed.  201,  modified. 

— Simonds    Rolling-Mach.    Co.   v.    Hathom    Mfg.    Ck).,    93    Fed.    958; 

Hathom  Mfg.  Co.  v.  Slmonds  Rolling-Mach.  Co.,  Id 

36  C.  C.  A.  24 

Large  sales  and  increasing  popularity  cannot  be  accepted  as  certain 
proofs  of  novelty  and  invention,  especially  when  the  article,  as  made  and 
sold  by  complainant,  differs  in  many  respects  from  the  article  shown  in 
the  specifications,  and  covered  by  the  claims. 

—Christy  v.  Hygeia  Pneumatic  Bicycle  Saddle  Co.,  93  Fed.  965 

36  C.  C.  A.  31 

There  is  no  Invention  in  constructing  a  bicycle  saddle  top  with  vertical, 
walled  depressions,  adapted  to  receive  two  cushions  or  pads,  and  hold 
them  firmly  in  place. 

—Christy  v.  Hygeia  Pneumatic  Bicycle  Saddle  Co.,  93  Fed.  965 

36  C.  C.  A.  31 

There  is  no  invention  In  merely  applying  and  adapting,  to  the  planing 
and  grooving  of  calves  of  Ice,  mechanism  previously  used  in  the  planing 
of  wood. 

— Briggs  v.  Duell,  93  Fed.  972 36  C.  C.  A.  38 

When  a  specific  element  is  not  claimed  as  a  device  by  itself,  but  all  the 
claims  are  for  a  combination,  this  Is,  in  efTect,  an  admission  that  such 
element  was  old,  and  was  not  Invented  by  the  patentee. 

—Overweight  Counterbalance  Elevator  Co.  v.  Improved  Order  of  Red 
Men's  Hall  Ass'n  of  San  Francisco,  94  Fed.  155.  .36  C.  C.  A.  125 

In  a  safety  valve,  the  making  of  an  extension  consisting  of  two  rods, 
upward,  within  and  through  the  top  of  the  valve  case,  and  above  the 
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muffler,  for  the  purpose  of  affording  means  for  controlling  from  the  outside 
the  steam-regulating  device,  does  not,  under  the  circumstances  of  this  case, 
involve  patentable  invention. 

—Crosby  Steam  Gage  &  Valve  Co.  v.  Ashton  Valve  Co.,  94  Fed.  516 

36  C.  O.  A.  335 

To  be  entitled  to  the  benefit  of  tlie  doctrine  of  equivalents,  it  is  not  es- 
sential that  the  patent  shall  be  for  a  pioneer  invention  in  the  broad  sense 
of  that  term.  If  the  invention  is  one  which  marks  a  decided  step  in  the 
art,  and  has  proved  of  value  to  the  public,  the  patentee  will  be  entitled  to 
the  benefit  of  the  rule  of  equivalents,  though  not  in  so  liberal  a  degree  as 
if  his  invention  were  of  a  primary  character. 

— Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  0.  A.  375 

In  a  workman's  time  recoi-der,  the  mere  substitution,  for  a  turning  key 
having  the  workman's  number  on  its  ward,  of  a  pushing  key  having  such 
number  upon  a  fin,  the  function  of  each  being  to  set  in  motion  mechanism 
which  operates  the  impression  devices,  is  but  the  use  of  a  mechanical 
equivalent. 

—Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  0.  A.  375 

The  meritoriousuess  of  an  improvement  depends— First,  upon  the  extent 
to  which  the  former  art  taught  or  suggested  the  step  taken;  and,  second, 
upon  the  advance  made  in  the  usefulness  of  the  machine  as  Improved. 

—Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  C.  A.  375 
2.    Disclaimers. 

To  be  estopped  by  the  action  of  the  patent  office,  the  patentee  must  be 
shown  to  have  surrendered  something  which  he  now  claims  in  order  to 
obtain  that  which  was  allowed. 

—Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  C.  A.  375 
3*    Infrinsement. 

Where  the  suit  is  brought  against  a  corporation  and  certain  individual 
defendants,  and  infringement  is  found,  the  decree  need  not  be  limited  to 
the  Joint  infringement  of  all  the  defendants,  but  may  also  go  against  the 
individual  defendants  for  their  several  individual  infringements.  Judg- 
ment (C.  C.  1898)  90  Fed.  201,  modified. 

— Siraonds    Rolling- Mach.    Co.    v.    Hathorn    Mfg.    Co.,    93   Fed.    958; 

Hathorn  Mfg.  Co.  v.  Simonds  Rolling-Mach.  Co.,  Id 

36  C.  C.  A.  24 

A  patent  for  a  machine  for  making  leaden  bullets  and  shot  by  rolling 
or  forging  the  piece  of  lead  between  cylindrical  dies,  the  edges  of  which 
are  sharpened  to  cut  away  surplus  material,  lield  not  to  have  anticipated 
an  invention  for  forging  metal  articles  which  are  circular  in  cross  sec- 
tion, such  as  car  axles,  etc.,  which  operates  by  forging  the  hot  metal  and 
spreading  or  crowding  away  the  surplus  material,  and  compacting  the 
outer  surface  of  the  article  forged.  Judgment  (C.  C.  1898)  90  Fed.  201,. 
modified. 

—Simonds    Rolling-Mach.    Co.    v.    Hathorn    Mfg.    Co.,    93    Fed.    958; 

Hathorn  Mfg.  Co.  v.  Simonds  Rolling-Mach.  Co.,  Id 

36  C.  C.  A.  24 

A  patent  for  an  eyeglass  case,  having  a  cover  or  lid  of  stiff  material, 
bulged  out  in  the  middle,  or  buckled,  so  that  the  edges  thereof  fit  close 
on  the  edges  of  the  front  piece  while  at  the  middle  of  the  cover  room 
is  left  to  fit  over  the  projecting  or  bulged  portion  of  the  front  piece  of  the 
eyeglasses,  held  not  infringed  by  a  case  which,  among  other  differences,, 
has  a  flexible  and  resilient  lid,  which  is  not  bulged  or  buckled,  but  has  a 
plain  surface. 

—Warren  v.    Qisey,    93   Fed.   963 36  C.  O.  A.  29 

A  patent  for  a  bed  bottom,  in  which  the  novelty  consists  altogether  in 
connecting  the  ends  of  the  transverse  stiffening  rods  or  strips  to  the  side 
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edges  of  the  woren-wire  fabric,  is  not  infringed  by  a  mattress  In  which 
there  is  no  such  connecticHi,  and  which  lias  its  transverse  tie  wires  at- 
tached at  their  outer  ends  to  the  frame. 

—Ryan  v.  Runyon,  9S  Fed.  970 36  0.  C.  A.  36 

A  patent  for  an  Improved  spring  mattress  made  In  two  parts,  and  in 
which  a  conspicuous  feature  is  the  manner  of  hinging  the  two  sections 
together  by  means  of  a  continuous  unbroken  woven-wire  facing,  free 
from  the  ridge  or  hard  unyielding  hinge  piece  found  in  other  hinged  mat- 
tresses, is  not  infringed  by  a  mattress  in  which  the  two  sections  have 
a  central  longitudinal  iron  brace  or  tie  rod,  which  also  acts  as  a  binge 
rod,  running  through  the  upper  facing  or  web  of  the  mattress  from  end  to 
end. 

T-Ryan  v.  Runyon,  93  Fed.  970 36  C.  C.  A.  36 

There  is  no  error  in  admitting  in  evidence  a  patent  of  which  notice  has 
not  been  given,  under  Rev.  St.  S  4020,  where  it  Is  introduced,  not  as  an 
anticipation,  but  merely  to  show  the  prior  state  of  the  art,  as  bearing 
■olely  upon  the  question  of  Infringement. 

—Overweight  Counterbalance  Elevator  CJo.  v.  Improved  Order  of  Red 
Men's  Hall  Ass*n  of  San  Francisco,  94  Fed.  155.  .36  C.  C.  4.  125 

Where,  in  a  jury  trial,  the  question  is  as  to  whether  an  element  in  de- 
fendant's machine  is  the  mechanical  equivalent  of  one  of  the  elenients  in 
the  patented  machine,  the  mere  fact  that  there  is  testimony  by  experts 
that  it  is  such  an  equivalent  does  not  necessarily  require  the  submission 
of  the  case  to  the  Jury;  for  the  court  is  not  bound  to  accept  the  opinion 
of  experts,  but  may  draw  its  own  conclusions  from  an  inspection  of  the 
respective  machines  or  models,  and  If,  in  its  opinion,  the  evidence  is  in- 
sufficient to  support  a  verdict  for  the  plaintiff,  it  may  instruct  the  jury 
to  find  for  defendant. 

—Overweight  Counterbalance  Elevator  Co.  v.  Improved  Order  of  Red 
Men*s  Hall  Ass*n  of  San  Francisco,  91  Fed.  155.  .36  C.  C.  A.  125 

If  the  invention  claimed  be  but  an  improvement  on  a  known  machine^ 
by  a  mere  change  of  form  or  combination  of  parts,  the  patentee  cannot 
treat  another  as  an  infringer  who  has  improved  the  original  machine  by 
the  use  of  a  different  form  or  combination  performing  the  same  functions. 
The  inventor  of  the  first  improvement  cannot  invoke  the  doctrine  of  equiv- 
alents to  suppress  all  other  improvements  which  are  not  mere  colorable 
evasions  of  the  first 

—Overweight  Counterbalance  Elevator  Co.  v.  Improved  Order  of  Red 
Men's  Hall  Ass'n  of  San  Francisco,  94  Fed.  155.  .36  C.  C.  A.  125 

In  a  case  of  wanton  infringement,  where  it  appeared  that  defendant 
had  made  and  used  a  certain  number  of  the  infringing  articles,  and  that 
the  business  of  manufacturing  the  patented  article  as  carried  on  by  the 
patentee  was  one  in  which  the  expenses  of  manufacture  could  be  readily 
computed,  held,  that  he  was  entitled  to  recover  the  difference  between 
the  cost  of  manufacture,  as  shown  by  his  evidence,  and  his  established 
selling  price,  in  the  absence  of  any  evidence  contradicting  his  figures; 
especially  when,  if  successful  contradiction  were  possible,  it  lay  within 
defendant's  power  to  furnish  the  evidence. 

—Rose  V.  Hirsh,  94  Fed.  177 36  C.  C.  A.  132 

In  cases  of  wanton  Infringement,  any  doubt  arising  in  respect  to  the 
sufficiency  of  the  evidence  to  warrant  a  finding  of  the  amount  of  damages 
is  to  be  resolved  against  the  infringer. 

—Rose  V.  Hirsh,  9i  Fed.  177 36  C.  O.  A.  132 

Where  the  patentee  himself  manufactures  the  patented  article,  and 
maintains  a  close  monopoly,  so  that  one  desiring  to  use  it  could  purchase 
it  only  from  him,  it  is  proper,  in  case  of  wanton  infringement  to  conclude 
that  but  for  the  infringement  the  infringer  would  have  purchased  the 
articles  from  the  patentee,  and  consequently  that  the  latter  is  entitled  to 
all  damages  resulting  from  the  loss  of  such  sales. 

—Rose  V.  Hirsh,  IM  Fed.  177 36  C.  C.  A.  132 
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A  patent  for  a  workman's  time  recorder.  In  whlcb  the  printing  is  done 
by  pressing  a  recording  strip  against  tlie  type  by  a  blow  from  an  impression 
hammer,  is  infringed  by  a  mechanism  in  which  the  type  is  pressed  upon 
the  recording  strip  by  pressure  only.  The  two  methods  are  mere  mechan- 
ical equivalents. 

— Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  C.  A.  375 

One  may  not  escape  infringement  b^  the  mere  Joinder  of  two  elements 
Into  one  integi-al  part,  if  the  united  part  effects  the  same  results,  in  substan- 
tially the  same  way,  as  the  separate  parts  before  the  union. 

— Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  O.  A.  375 

A  patent  owner  who,  for  about  14  years,  witnesses  the  extensive  and 
increasing  manufacture  and  sale  of  an  alleged  infringing  machine,  with- 
out taking  any  steps  to  enforce  his  rights,  is  guilty  of  laches  precluding 
him  from  maintaining  an  infringement  suit. 

—Richardson  v.  D.  M.  Osborne  &  Co.,  93  Fed.  828.  ..36  0.  0.  A.  610 

I   4«    Deeisions  on  the  ralidlty,  ooiuitritetio]&.  Mid  Inf  ringement  of  par- 
tionlar  patents. 

The  right  of  the  owner  of  the  Fowler  patent.  No.  181,664,  for  an  im- 
provement in  machines  for  bundling  grain,  to  sue  for  infringement,  held 
to  have  been  lost  by  laches. 

—Richardson  y.  D.  M.  Osborne  &  Co.,  98  Fed.  828.  ..36  C.  C.  A.  610 

The  HInkle  patent,  No.  257,943,  for  an  improvement  in  freight  and 
I>assenger  elevators,  construed,  and  J^eld  not  Infringed. 

—Overweight  Counterbalance  Elevator  Co.  v.  improved  Order  of  Red 
Men*8  Hall  Ass'n  of  San  Francisco,  94  Fed.  155.  .36  C.  C.  A.  125 

The  Bauer  patent,  No.  305,882,  for  a  watchman's  time  detector,  con- 
fitrued,  limited,  and  held  not  Infringed  as  to  claim  4  by  the  time  recorder  of 
the  Watson  patent.  No.  515,805. 

—Bundy  Mfg.  Co.  v.  Detroit  Hme-Iiegister  Co.,  94  Fed.  524 

36  C.  C.  A.  375 

The  SImonds  patent.  No.  319,754,  for  improvements  In  dies  for  forging 
articles  circular  in  cross  section,  such  as  car  axles,  etc.,  held  not  anticipated 
by  the  Bundy  English  patent  of  May  1,  1806,  for  *'machines  or  instruments 
for  making  leaden  bullets  and  other  shot.'*  and  also  held  valid  and  In- 
fringed as  to  claim  1.    Judgment  (C.  C.  1808)  90  Fed.  201,  modified. 

-SImonds    RoUIng-Mach.    Co.    v.    Hathoru    Mfg.    Co.,    93    Fed.    958; 

Hathom  Mfg.  Co.  v.  SImonds  Rolling-Mach.  Co.,  Id 

36  C.  C.  A.  24 

The  incorporation,  into  the  first  claim  of  the  Briggs  patent.  No.  367.267, 
for  an  apparatus  for  planing  cakes  of  ice  (which  claim  was  adjudged 
Invalid  by  the  circuit  court  of  appeals),  of  new  matter  describing  a  cutter 
consisting  of  a  numl)er  of  points,  which  will  not  only  cut,  but  groove, 
the  ice  in  one  operation,  and  of  an  ice  elevator  adapted  to  force  the 
ascending  cakes  of  ice  into  contact  with  the  cutter,  would  not  make  the 
claim  patentable,  so  as  to  warrant  a  reissue. 

—Briggs  V.  Duell,  93  Fed.  972 36  C.  C.  A.  38 

The  Tower  patent.  No.  378,223,  for  a  penholder  with  a  layer  of  cork, 
<:alled  a  "sleeve,"  at  its  lower  end,  to  form  a  cushion  (supposed  to  be  anti- 
nervous),  construed,  and  held  not  infringed. 

—Tower  v.  Eagle  Pencil  Co.,  94  Fed.  361 36  C.  C.  A.  294 

Tlie  Gail  patent.  No.  399,867,  for  an  Improvement  in  woven-wire  mat- 
tresses or  bed  bottoms,  construed,  as  limited  by  the  prior  state  of  the  art 
to  the  specific  form  shown  and  described,  and  held  not  Infringed. 

—Ryan  v.  Runyon,  93  Fed.  970 36  C.  O.  A.  36 

The  Ryan  patent.  No.  403,143,  relating  to  woven-wire  mattresses  or 
bed  bottoms,  construed,  as  limited  by  the  prior  state  of  the  art  to  the 
specific  constructions  shown,  and  held  not  infringed. 

—Ryan  v.  Runyon,  93  Fed.  970 36  C.  C.  A.  36 
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The  Slmouds  patent.  No.  410,292,  for  a  method  of  making  roUed-raetal 
forgings  that  are  circular  In  cross-sectional  area,  held  not  anticipated  by 
the  Bundy  English  patent  of  May  1,  1806.  and  also  held  valid  and  in- 
fringed.   Judgment  (C.  C.  1898)  90  F.  201,  modified. 

— Simonds    Rolllng-Mach.    Co.    v.    Hathom    Mfg.    Co..    93    Fed.    958; 

Hathom  Mfg.  Co.  v.  Simonds  Rolling-Mach.  Co.,  Id 

36  C.  C.  A.  24 

The  Bundy  imtent,  No.  452,894,  for  a  workman's  time  recorder,  con- 
strued, and  held  infringed  as  to  claims  3  and  4  by  the  time  recorder  of  the 
Watson  patent.  No.  515,805. 

—Bundy  Mfg.  Co.  v.  Detroit  Time-Register  Co.,  94  Fed.  524 

36  C.  C.  A.  375 

The  Lohbiller  patent,  No.  496,058,  for  improvements  in  safety  valves,  fes 
void  for  want  of  invention. 

—Crosby  Steam  Gage  &  Valve  Co.  v.  Ashton  Valve  Co.,  94  Fed.  516 

36  C.  C.  A.  335 

The  Christy  patent,  No.  532,444,  for  a  bicycle  saddle  having  a  solid  top. 
with  vertical,  walled  depressions,  adapted  to  receive  and  hold  In  place 
two  cushions  or  pads,  is  void  for  want  of  invention. 

—Christy  v.  Hygeia  Pneumatic  Bicycle  Saddle  Co.,  93  Fed.  965 

36  C.  C.  A.  31 

The  Warren  patent.  No.  589,676,  for  an  eyeglass  case,  construed  as  lim- 
ited in  view  of  the  prior  state  of  the  art  to  the  particular  device  described, 
and  held  not  infringed. 

—Warren  v.    Casey,    93   Fed.   963 36  C.  C.  A.  29 


PATENTS  ENUBIERATED. 

UNITED  STATES. 

Original. 

24,076.  Ice  planers   39 

117,442.  Watchmen's  clocks 378 

150,126.  Eyeglass  cases 30 

181,664.  Harvesters    610 

185,276.  Hoisting  apparatus 127 

199,181.  Telltale  eloclts   378 

210,788.  Time  recorders 379,  392 

212,420.  Harvesters    611 

257,943.  Elevators   125,  126 

271,220.  Ice  planers   39 

295,949.  Eyeglass  cases 30 

305,882.  Time  detectors  .  .376,  378.  392 

310,093.  Ice  planers 39 

319,092.  Time  recorders 379 

319,754.  Dies  for  forging  metal  ar- 
ticles       25 

329,400.  Ice  planers  39 


346,576.  Ice  planers  40,  41 

367,267.  Ice  planers 3S-44> 

37a223.  Penholders    294,  25*5 

393,205.  Time  recorders 379 

399,867.  Spring  mattresses 37 

403,143.  Spring  mattresses 37,  38 

411,586.  Time  recorders 379 

419,292.  Dies  for  forging  metal  ar- 
ticles       25 

426,378.  Eyeglass  cases 3<> 

452,894.  Time  detectors 376 

477,235.  Eyeglass  cases »> 

487,367.  Bicycle  saddles 33 

496,058.  Safty  valves 335 

504,^44.  Tubular     metal     umbrella 

sticks    132 

515,805.  Time  detectors 376 

532,444.  Bicycle  saddles 31,  32 

.559,438.  Eyeglass  cases 31) 

589,676.  Eyeglass  cases 29,  30 

Reissued. 
11,060.  Ice  planers 40,  41 


PAYMENT. 

See  "Accord  and  Satisfaction." 

Part  payment  withhi  statute  of  limitations,  see  "Limitation  of  Actions,"  {  3. 


PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  §  1;  "Negligence." 
To  employ^,  see  **Master  and  Servant,"  §  2. 
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PLEA. 

In  crimiDal  prosecution,  see  "Criminal  Law,"  |  2. 

PLEADING. 

In  action  for  assault  and  battery,  see  **Assault  and  Battery,"  §  1. 

for  libel,  see  'Xlbel  and  Slander,"  §  3. 

Indictment  or  criminal  information  or  complaint,  see  'Indictment  and  Infor- 
mation." 

S   1.    Issues,  proof,  ABd  TArianoe. 

Where  plaintiff  in  an  action  for  damages  counts  on  the  loss  of  profit  on 
a  sale  of  property  which  he  alleges  he  had  made,  but  was  prevented  from 
consummating  by  reason  of  defendants'  breach  of  a  contract  to  sell  him 
the  property,  and  in  compliance  with  an  order  of  court  files  a  bill  of  par- 
ticulars, setting  out  the  name  of  the  person  to  whom  he  had  made  the  sale, 
and  its  terms,  he  is  not  entitled  to  introduce  evidence  of  a  different  sale  to 
another  person. 

—Hanson  v.  Smith,  M  Fed.  960 36  C.  C.  A.  581 

%  2.    Defects  and  objeetloiis,  iraiver,  and  aider  hj  Terdiot  or  JndKnient. 

The  sutflciency  of  a  declaration  is  reviewable  on  error  by  the  circuit 
court  of  appeals,  and,  if  it  fails  to  state  a  cause  of  action,  the  defect  is 
not  cured  by  a  general  finding  for  plaintifT  by  the  circuit  court,  where  a 
jury  is  waived,  nor  Is  it  waived  by  the  defendant  by  answering  and  pro- 
ceeding to  trial  after  his  demurrer  has  been  overruled. 

—City  of  Pontiac  v.  Talbot  Pav.  Co.,  ^  Fed.  65 36  0.  C.  A.  88 

POLICY. 

Of  insurance,  see  "Insurance." 

PRACTICE. 

See  '^Dismissal  and  Nonsuit";  "Judgment";   "Process";  **TrIal." 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Couits,"  §  1. 

Condemnation  proceedings,  see  "Emhient  Domain,"  §  2. 

On  review,  see  "Appeal  and  Error." 

In  admiralty,  see  "Admiralty";   "Maritime  IJens,"  §  3. 

In  bankruptcy,  see  "Bankruptcy,"  §  1. 

In  criminal  prosecutions,  see  "Criminal  Law." 

In  equity,  see  "Equity." 

Procedure  of  particular  courts,  see  "Courts." 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence."  $  2. 


PRINCIPAL  AND  AGENT. 


See  "Attorney  and  Client." 

Corporate  agents,  see  "Cori)orations,"  §  3. 

Insurance  agents,  see  "Insurance,"  §  1. 
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i   1.    The  relatton* 

Acts  of  an  alleged  agent  tending  to  show  the  exercise  of  control  and 
authority  over  the  business  of  the  principal,  and  declarations  and  state- 
ments of  agency  made  In  the  presence  of  other  known  agents,  are  ad- 
missible to  establish  the  agency. 

—Southern  Exp.  Co.  v.  Flatten,  93  Fed.  936 36  a  C.  A.  4ft 

S   2.    Rlslits  Mid  llaMlities  a«  to  third  persons. 

The  fact  that  an  agent  also  acts  as  agent  for  the  party  adversely  Inter- 
ested in  the  transaction  does  not  prevent  his  principal  frcnn  being  boaod 
by  notice  to  or  knowledge  acquired  by  such  agent  where  the  principal 
consents  to  such  adverse  agency. 

—Fine  Mountain  Iron  &  CJoal  Co.  v.  Bailey,  94  Fed.  2,"»S 

36  C.  a  A.  22» 

Where  one  negotiating  the  sale  of  a  mortgage  for  a  trust  company  la 
also  the  agent  of  the  proposed  purchaser  for  the  purpose  of  Investing  his 
money  and  examining  liis  titles,  and  pending  the  negotiations  the  agent 
becomes  the  owner  of  the  mortgage,  without  the  knowledge  of  the  prin- 
cipal, the  agency  ceases,  so  that  on  the  subsequent  purchase  of  the  mort- 
gage by  the  principal  he  is  not  bound  by  notice  to  or  knowledge  of  the 
agent  as  to  defects  in  the  mortgage  or  its  title,  and  is  a  bona  fide  pur- 
chaser for  value. 

—Fine  Mountain  Iron  &  Coal  Oo.  v.  Bailey,  94  Fed.  258 

36  C.  a  A.  22& 

The  making  of  a  note  by  the  teller  in  favor  of  the  depositor,  which  he 
placed  with  her  securities  In  the  bank,  without  her  knowledge,  and  upon 
her  merely  expressing  her  willingness  to  make  him  a  loan  on  security. 
when  in  fact  no  loan  was  made  and  no  check  was  given  by  her,  but  the 
money  had  previously  been  wrongfully  taken  from  her  account,  coold  not 
operate  to  bind  her,  as  a  ratification  of  such  withdrawal,  nor  relieve  the 
bank  from  liability  to  her  therefor. 

—National  Bank  of  Oshkosh  v.  Munger,  95  Fed.  87.  ..36  a  C.  A.  65& 

A  depositor  in  a  bank  authorized  the  teller  to  act.  as  her  agent  In  mak- 
ing and  collecting  loans,  but  he  was  not  authorized  to  draw  money  from 
her  account,  except  on  checks  procured  from  her.  The  arrangement  was 
continued  for  a  number  of  years,  during  which  she  gave  several  hundred 
checks,  aggregating  over  $90,000.  During  the  same  time,  without  the 
authority  or  knowledge  of  the  depositor,  the  bank  permitted  the  teller 
from  time  to  time  to  withdraw  money  from  her  account  on  a  •*teller'» 
memorandum,"  which  was  merely  a  direction  to  the  bookkeeper  to  charge 
her  account  with  a  stated  sum,  and  such  sums  he  appropriated  to  hla 
own  use.  Held,  that  hi  such  transactions  the  teller  acted  in  his  capacity 
as  an  ofllcer  of  the  bank,  and  not,  so  far  as  the  bank  was  concerned, 
within  the  apparent  scope  of  his  agency  for  the  depositor,  and  that  the 
bank  was  liable  to  her  for  the  amounts  so  withdrawn. 

—National  Bank  of  Oshkosh  v.  Munger,  95  Fed.  87... 36  C.  C.  A.  65^ 

A  bank  which  permits  an  agent  of  a  depositor  to  have  money  transf^red 

from  the  depositor's  account  to  the  credit  of  a  concern  which  It  known 

the  agent  to  be  chiefly  interested  In  is  chargeable  with  knowledge  that 

he  cannot  bind  his  principal  in  such  a  transaction,  and  acts  at  its  peril. 

—National  Bank  of  Oshkosh  v.  Munger,  95  Fed.  87.  ..36  a  C.  A.  C5& 

ft  , 

PROCESS. 

i    1.    Berrioe. 

JSorvice  in  ancillary  proceedings  on  the  attorney  of  record  In  the  original 
cause  is  sufficiently  supported  by  an  order  permitting  such  substituted 
service,  on  bill  alleging  that  defendant  is  not  an  inhabitant  of  the  district, 
and  cannot  be  served  with  process  and  summons  therein,  and  that  he  has 
an  attorney  appearing  for  him  in  the  case  to  which  the  suit  is  ancillary, 
and  asking  that  service  be  made  on  such  attorney. 

— Fike  V.  Gregory,  94  Fed.  373 36  C.  C.  A.  299 
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PROMISSORY  NOTES. 

See  "BUls  and  Notes." 

PROOF. 

Taking  and  filing  proof  in  equity,  see  "Equity,"  §  3. 

PROPERTY. 

See  "Mines  and  Minerals";    **Shipping." 
Taking  for  public  use,  see  "Eminent  Domain.'* 

PROXIMATE  CAUSL 

Of  injury,  see  "Negligence,"  §  1. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  §  3. 

PUBLIC  LANDS. 

§    1.    BxkTvej  and  disposal  of  lands  of  United  States. 

A  pre-emption  settler  on  unsurveyed  public  lands,  who,  at  the  time  a  rail- 
road grant  attached  by  the  definite  location  of  the  line  of  road,  had  in  no 
way  Indicated  the  boundaries  of  his  claim,  cannot,  by  thereafter  extending 
his  Improvements  o^er  a  tract  which  he  had  not  at  that  time  claimed  or 
improved,  and  which  by  the  subsequent  survey  was  shown  to  be  within 
a  section  granted  to  the  railroad  company,  acquire  any  claim  or  rights  there- 
to as  against  the  railroad  comnany. 

—United  States  v.  Central  Pac.  R.  Co.,  ^  Fed.  906.  .36  C.  C.  A.  546 

The  provision  of  section  6  of  the  Northern  Pacific  Railroad  grant,  that 
"the  odd  sections  of  land  hereby  granted"  should  not  be  liable  to  sale, 
or  entry  or  pre-emption  before  or  after  their  survey,  except  by  the 
company,  must  be  jcoustrued  in  connection  with  section  3,  containing 
the  grant  and  which  limited  the  same  to  lands  to  which  the  United 
States  should  "have  full  title  ♦  ♦  ♦  free  from  pre-emption  or  other 
claims  or  rights  at  the  time  the  lien  of  said  road  is  definitely  fixed  and 
the  plat  thereof  filed."  Hence  lands  to  which  pre-emption  rights  had 
attached  at  any  time  prior  to  the  tiling  of  the  map  of  definite  location, 
being  reserved  from  the  grant,  were  not  within  the  provisions  of  section 
6,  and  up  to  that  time  the  right  of  pre-emption  was  not  affected  by  any- 
thing in  the  act,  or  by  the  filing  of  the  map  of  general  route  thereunder. 
—Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  932.  .36  O.  C.  A.  560 

A  qualified  settler,  who  enters  upon  and  improves  unsun-eyed  public 
land,  with  the  intention  of  obtaining  title  thereto  under  the  pre-emp- 
tion laws,  has  a  claim  thereon,  which  is  a  right  of  pre-emption,  and 
which  continues  until  three  months  after  the  map  of  survey  of  the  land 
has  been  filed  in  the  land  office,  unless  his  entry  is  sooner  made;  and 
where  a  settler  was  so  occupying  and  residing  upon  a  tract  of  unsur- 
veyed land  at  the  time  of  the  filing  of  the  map  of  definite  location  of 
the  line  of  the  Northern  Pacific  Railroad,  which  brought  the  land  with- 
in the  boundaries  of  Its  grant,  although  the  settler  had  made  no  applica- 
tion for  entry,  such  land  was  at  that  time  subject  to  a  "pre-emption  claim 
or  right,"  within  the  moaning  of  the  reservation  clause  of  the  act  mak- 
ing such  grant,  and  the  company  acquired  no  title  thereto. 

—Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  932.  .36  O.  0.  A.  560 
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By  Act  Cong.  June  16,  1880  (21  Stat.  287).  congress  granted  to  the  state 
of  Nevada  2,000,000  acres  of  land,  to  be  selected  by  the  state  from  •'un- 
appropriated, nonmineral,  public  lands."  By  an  act  of  the  state  legislature 
of  March  3,  1887  (St.  1887,  p.  102),  the  state  expressly  disclaimed  on  behalf 
of  itself  and  its  grantees  any  rights  in  any  mineral  lands  which  had  been 
or  might  be  selected  under  such  grant,  and  further  provided  that  its  con- 
veyances should  give  no  rights  as  against  persons  in  actual  adverse  pos- 
session. Held,  that  the  state  acquired  no  rights  in  land  selected  under  the 
grant  which  was  in  fact  known  mineral  land,  containing  both  salt  and  the 
'  precious  metals,  which  had  been  appropriated  in  1865  under  an  act  for 
the  location  of  land  containing  salt,  surveyed,  and  the  location  recorded, 
and  which  had  ever  since  been  in  the  actual  possession  of  the  locator  and 
his  grantees,  who  had  erected  a  quartz  mill  thereon  at  a  cost  of  over  $50,- 
000,  and  that  a  patent  executed  by  the  state  therefor  to  an  applicant  to 
purchase  who  had  actual  knowledge  of  all  such  facts  was  void. 

—Garrard  v.  SUver  Peak  Mhies,  04  Fed.  983 36  C.  C.  A.  603 

Saline  lands  are  mineral,  within  the  meaning  of  a  provision  of  an  act  of 
congress  reserving  mineral  lands  from  a  grant. 

—Garrard  v.  Silver  Peak  Mines,  04  Fed.  9^ 36  C.  C.  A.  603 

%  2.    Disposal  of  lands  of  the  states. 

A  patent,  to  lands  issued  by  a  state  without  authority  of  law,  and  pro- 
hibited by  the  law  of  the  state  which  issued  it,  is  subject  to  collateral 
attack  in  an  action  at  law. 

—Garrard  v.  SUver  Peak  Mines,  94  Fed.  983 36  G.  O.  A.  603 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent  Domain." 

PUNISHMENT. 

See  "Criminal  Law,"  i  5. 

RAILROADS. 

Use  of  highway,  see  "Nuisance."  1 1. 

I   1.    Railroad  oompanles. 

^Vhere  the  entire  property  and  franchise  of  a  railroad  company  are  sold 
in  foreclosure  proceedings,  and  conveyed  to  the  purchaser,  such  act  put« 
an  end  to  the  capacity  of  the  company  to  do  the  only  business  for  which 
it  was  created,  and  may  be  treated  as  a  de  facto  dissolution  of  the  corpo- 
ration, for  the  purpose  of  a  final  administration  of  its  assets;  and  such 
action  is  especially  justified  where  there  are  preferred  stockholders  having 
a  prior  right  in  the  distribution  of  any  surplus  remaining  after  payment 
of  the  debts  of  the  corporation,  but  who  have  no  voice  in  its  management, 
and,  in  such  case,  a  pending  creditors'  suit  against  the  company  may  be 
utilized  by  the  court  for  the  purpose  of  requiring  all  creditors,  on  due  notice 
by  publication,  to  present  their  claims,  and,  on  their  adjustment  and 
payment,  for  making  distribution  of  any  surplus  In  accordance  with  the 
rights  of  the  stockholders  as  established  in  the  foreclosure  suit 

—Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Conthiental  Trust  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  C.  A.  155 

A  provision  in  ci^rtiflcates  of  preferred  stock  issued  by  a  railroad  com- 
pany, making  such  stock  a  lien  on  not  only  the  net  earnings,  but  on  the 
property  of  the  company,  is  not  illegal,  as  against  conmdon  stockholders, 
in  the  absence  of  a  statute  or  charter  provision  affecting  it;  and,  where 
such  certificates  were  issued  and  placed  on  the  market  with  the  knowledge 
and  acquiescence  of  the  then  owner  of  all  the  conunon  stock,  holders  of 
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common  stock  cannot  after  10  years,  and  on  final  distribution  of  the  prop- 
erty of  the  company  for  the  first  time,  raise  the  objection  that  such  pro- 
Tlslon  was  not  authorized  by  any  action  of  the  directors. 

—Toledo,  St.  L.  &  K.  C.  K.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Kose  v.  Same,  Id 36  0.  O.  A.  155 

Under  the  statute  of  Illinois  (3  Starr  &  C.  Ann.  St.  p.  3241).  providing 
that  "whenever  any  railroad  which  is  situated  partly  in  this  state  and 
partly  In  one  or  more  other  states,  and  heretofore  owned  by  a  corporation 
formed  by  consolidation  of  railroad  corporations  of  this  and  other  states,** 
has  been  sold  under  a  decree  of  a  court,  and  "purchased  as  an  entirety," 
and  is  held  by  corporations  of  the  different  states  In  which  It  is  situated, 
the  Illinois  coi'poratlon  owning  the  portion  within  that  state  may  consoli- 
date with  the  others,  It  Is  no  objection  to  the  legality  of  such  consolidation 
that  the  original  consolidated  company  which  operated  the  road  before 
its  sale,  as  to  a  short  section  of  it,  held  only  the  equitable  title,  the  legal 
title  being  in  a  local  company,  practically  all  of  whose  stock  was  owned 
by  the  consolidated  company,  nor  can  it  be  held  that  the  road  was  not 
**purchased  as  an  entirety,'*  within  the  meaning  of  the  statute,  because 
it  was  sold  in  two  divisions,  being  covered  by  separate  mortgages,  where 
both  divisions  were  sold  on  the  same  day  to  the  same  purchaser,  and  were 
conveyed  by  one  deed. 

—Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497: 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  0.  A.  155 

Where  the  statutes  of  a  state  authorize  the  consolidation  of  railroad 
companies  of  the  state  with  those  of  other  states  under  certain  conditions 
or  circumstances,  a  consolidation  of  such  companies  creates  a  de  facto  cor- 
poration, even  though  the  constituent  companies  did  not  possess  the 
qualifications  required  by  the  statute  to  render  the  consolidated  company 
a  corporation  de  jure,  and  its  corporate  existence  can  only  be  questioned 
on  that  ground  by  the  state. 

—Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Conthiental  Trust  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  C.  A.  155 

Under  Rev.  St.  Ohio,  §  3380,  which  permits  the  consolidation  of  an  Ohio 
railroad  company  with  a  company  of  **an  adjoining  state,"  where  the  roads 
of  the  two  companies  will  form  a  continuous  line,  the  legality  of  a  con- 
solidation between  an  Ohio  and  an  Indiana  company  is  not  affected  by  the 
fact  that  an  Illinois  company  is  also  included  as  a  constituent  member 
of  the  consolidated  company,  where  the  roads  owned  by  the  three  companies 
form  a  continuous  line. 

—Toledo,  St.  L.  &  K.  0.  R.  Co.  v.  Conthiental  Trust  Co.,  95  Fed.  497; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  0.  A.  155 

§   2.    Blglit  of  way  and  other  Interests  in  land. 

Evidence  of  a  partial  occupancy  of  a  right  of  way,  to  show  that  there 
was  not  an  adverse  holding  of  the  remainder,  is  not  admissible,  where  the 
suit,  at  its  inception,  was  one  for  damages  for  occupancy  of  the  entire  right 
of  way.  in  violation  of  the  contract  under  which  it  was  acquired. 

—Scott  V.  Texas  &  P.  Ry.  Co.,  94  Fed.  340 36  C.  0.  A.  282 

That  a  railroad  did  not  for  the  statutory  period  adversely  occupy  its 
entire  right  of  way  is  not  material,  where  the  contract  under  which  the 
right  of  way  was  acquired  has  been  fully  complied  with;  the  title  under 
the  contract  alone  being  suflicient. 

—Scott  v.  Texas  &  P.  Ry.  Co.,  94  Fed.  340. ........  .36  O.  O.  A.  282 

Where  authority,  under  power  delegated  by  the  legislature  to  a  city, 
Ib  given  to  construct  a  railroad  upon  city  streets,  reasonable  conditions^ 
essential  for  the  protection  of  the  public  interest,  may  be  imposed,  which,, 
if  accepted  by  the  company,  are  binding  on  the  parties. 

—Pittsburg,  0.  &  St  L.  Ry.  Co.  v.  Hood,  94  Fed.  618.  .36  C.  0.  A.  423 

The  unauthorized  occupation  and  use  of  highways  by  a  railway  com- 
pany makes  such  company  a  trespasser,  and  liable  for  such  damages  as 
86  0.C.A.— 47 
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proximately  result  to  persons  or  property  in  the  absence  of  contntiutory 
negligence. 

—Pittsburg,  0.  &  St  L.  Ry.  Co.  v.  Hood,  W  Fed.  618.  .36  C.  C.  A.  423 

§   3«    Indebtedness,  seonrities,  liens,  and  mortnces. 

Key.  St.  Ohio,  §  3333,  providing  that  all  stock,  bonds,  or  securities  of  a 
railroad  company  purchased  of  the  company  by  a  director  thereof,  either 
directly  or  indirectly,  for  less  than  their  par  value,  shall  be  **null  and  void," 
applies  only  to  original  sales  made  by  the  company,  and  the  aequlring  of 
an  interest  In  bonds  by  a  director  through  a  contractor  to  whom  tbe  com- 
imny  had  contracted  to  deliver  them  in  payment  for  work,  after  they  had 
been  issued  by  the  company,  and  deposited  with  trustees  to  be  deliyered 
to  the  contractor  as  the  work  progressed,  either  by  direct  purchase,  or  by 
a  secret  agreement,  made  after  such  issuance  and  deposit,  for  a  share  of  tl^ 
profits  of  the  contract,  does  not  invalidate  such  bonds. 

—Toledo,  St.  L.  &,  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  497: 
Hamlin  y.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  C  A.  155 

Nor  are  they  void  under  the  statute  by  reason  of  a  verbal  option  given 
certain  directors  by  the  contractor  to  purchase  bonds  from  him  for  less 
than  par,  after  they  were  earned  under  his  contract,  in  consideration  of 
their  consent,  as  bondholders  of  a  prior,  company,  to  a  certain  plan  of  re- 
organization, which  agreement  was  wholly  collateral  to  his  contract  with 
the  company. 

—Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co..  96  Fed.  -^7; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  O.  a  A.  155 

Such  statute  is  for  the  protection  of  the  corporation,  and  does  not  make 
stock  or  bonds  of  a  company  sold  to  a  director  for  less  than  par  absolutely 
void,  but  voidable  only,  and  subsequent  creditors  cannot  attack  the  valid- 
ity of  bonds  on  that  gi'ound,  where  it  is  not  questioned  by  the  corporation 
or  its  stockholders. 

—Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  ^7; 
Hamlin  v.  Same.  Id.;   Rose  v.  Same,  Id 36  C.  C  A.  155 

In  ascertaining  the  price  for  which  bonds  of  a  railroad  company  were 
sold,  for  the  purpose  of  deteiiuiuing  their  validity  under  a  statute  prohib- 
iting their  sale  for  less  than  75  per  cent,  of  their  par  value,  but  which 
fixed  no  minimum  limit  on  the  sale  of  stock,  where  the  bonds  were  not 
sold  for  cash,  but  an  amount  of  both  l)onds  and  stock  were  issued  to  a 
contractor  in  consideration  of  his  agreement  to  purchase  a  railroad  at  fore- 
closure sale,  to  pay  off  liens  thereon,  to  reconstruct  it,  changing  it  from 
a  narrow-gauge  to  a  standard-gauge  road,  and  to  equip  it  with  rolling 
stock  (in  effect  as  the  purchase  price  of  a  reconstructed  and  newly-equippe.l 
road),  it  is  not  necessary  that  the  value  of  the  consideration  received  by 
the  company  should  be  equally  distributed  between  both  bonds  and  stock, 
according  to  the  amount  of  each  issued  to  the  contractor,  but  the  stock 
may  properly  be  computed  in  the  payment  at  its  market  value;  nor  is  the 
value  of  what  was  actually  done  by  the  contractor  the  measure  of  the 
consideration  received  by  the  company  for  the  bonds,  but  the  valoe  of 
what  he  undertook  by  his  contract  to  do. 

—Toledo,  St.  li.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co..  95  Fed.  497: 
Hamlin  v.  Same,  Id.;    Rose  v.  Same,  Id 30  C.  C.  A.  155 

Where  a  full  settlement  has  been  made  between  a  railroad  company  and 
a  contractor,  to  whom  the  company  issued  bonds  in  payment  for  work, 
which  settlement  was  acquiesced  in  by  all  parties  in  interest,  subsequent 
creditors  of  the  company  cannot  attack  the  validity  of  the  bonds  on  the 
ground  of  fraud  on  the  part  of  the  contractor  or  a  failiu-e  to  properly  per- 
form the  contract. 

—Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  -^7; 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  C  A.  155 

The  fact  that  a  federal  court  acciulres  jurisdiction  of  a  suit  to  foreclose 
a  railroad  mortgage,  by  reason  of  its  being  ancillary  to  a  pending  creditors* 
suit,  in  which  the  court  has,  through  its  receiver,  taken  possession  of  the 
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mortgaged  property,  does  not  make  the  two  suits  one,  though,  for  con- 
venience in  hearing,  they  are  consolidated,  nor  does  it  affect  the  rules  gov- 
erning parties,  issues,  or  pleading  in  the  foreclosure  suit,  and,  where  the 
mortgage  constitutes  the  first  lien  on  the  property,  it  is  not  necessary  that 
3,  decree  of  foreclosure  should  await. the  establishing  and  adjustment  of  all 
claims  filed  in  the  creditors'  suit. 

—Toledo,  St  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.,  ^5  Fed.  497: 
Hamlin  v.  Same,  Id.;   Rose  v.  Same,  Id 36  C.  C.  A.  155 

Under  a  railroad  mortgage  which  expressly  authorized  a  mortgagor  to 
receive  the  income  until  default  had  been  made  for  three  months,  where- 
upon the  trustee  could  take  possession  of  the  road  and  operate  the  prop- 
erty until  sale,  or  apply  for  a  receiver,  upon  electing  to  ask  for  appoint- 
ment of  a  receiver  the  right  to  the  rents  and  profits  inured  to  the  mort- 
gagee, subject  to  such  terms  as  the  court  might  impose,  at  the  date  of  entry 
by  the  receiver. 

—Central  Trust  CO.  of  New 'York  v.  Chattanooga,  R.  &  C.  R.  Co., 
94  Fed.  275;    Owen  v.  Jones.  Id 30  C.  C.  A.  241 

Neither  the  local  laws  of  Georgia  nor  the  decisions  of  the  supreme  court 
of  that  state  limit  the  security  of  a  mortgagee  to  the  corpus,  to  the  exclu 
flion  of  the  income  after  default. 

—Central  Trust  Co.  of  New  York  v.  Chattanooga,  R.  &  C.  R.  Co., 
94  Fed.  275;    Owen  v.  Jones.  Id 36  C.  C.  A.  241 

There  being  in  force  a  general  law  for  the  incorporation  of  railroads 
which  authorizes  the  mortgage  of  future-acquired  property,  the  fact  that 
the  original  or  amended  charter  of  a  railroad  company  does  not  authorize 
a  mortgage  of  after-acquired  property  will  not  affect  the  right  to  execute 
such  mortgage,  as  power  in  that  respect  is  given  under  the  general  law, 
and  the  lien  of  such  a  mortgage  will  take  precedence  of  the  liens  of  sub- 
sequent judgments  on  such  after-acquired  property. 

—Central  Trust  Co.  of  New  York  v.  Chattanooga,  R.  &  C.  R.  Co., 
94  Fed.  275;    Owen  v.  Jones,  Id 3(3  C.  C.  A.  241 

Where  a  decree  for  the  sale  of  i*^ilroad  property  in  a  foreclosure  suit 
contains  an  independent  and  unconditional  provision  that  the  sale  shall  be 
subject  to  all  current  liabilities  of  the  receiver,  the  purchaser  takes  the 
property  subject  to  such  condition,  without  regard  to  the  question  of  pri- 
ority between  such  liabilities  and  the  liens  under  which  the  sale  is  made. 
—Anderson  v.  Condict,  94  Fed.  716 36  C.  C.  A.  437 

%  4.    ReoeiTers. 

Where  a  railroad  corporation  is  unable  to  pay  its  currently  accruing  in- 
terest, It  is  actually,  as  well  as  technically,  iusolveut,  and  its  property 
inadequate  security  for  its  mortgage  debt,  and  it  may  be  put  in  the  hands 
of  a  receiver. 

—Central  Trust  C6.  of  New  York  v.  Chattanooga,  R.  &  C.  R.  Co., 
94  Fed.  275;    Owen  v.  Jones,  Id 3G  C.  C.  A.  241 

That  a  mortgage  does  not  expressly  include  the  income  on  the  property 
mortgaged  is  not  material,  as  the  mortgagee  can  only  be  interested  in  the 
income  on  default,  on  which  event,  if  the  maker  is  insolvent  and  the  se- 
curity inadequate,  he  is  entitled  to  the  appointment  of  a  receiver  to  pre- 
serve not  only  the  corpus,  but  the  rents  and  profits,  for  the  satisfaction  of 
the  debt. 

—Central  Trust  Co.  of  New  York  v.  Chattanooga,  R.  &  C.  R.  Co., 
94  Fed.  275;    Owen  v.  Jones,  Id 36  C.  C.  A.  241 

t  5.    Operation. 

Where  the  evidence  showed  tliat  the  engineer,  on  a  descending  grade, 
did  not  discover  a  child  on  the  track  until  within  a  train's  length  of  him, 
when  he  applied  the  air  brakes,  released  the  sand,  and  did  everything  to 
stop  the  train,  short  of  reversing  the  engine,  which  would  result  in  a 
wreck,  the  reiteration  of  language  in  the  instruction  tending  to  show  that 
in  the  court's  view  he  should  have  reversed  the  engine  was  erroneous. 
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as  It  was  the  duty  of  the  jury  to  determine  from  the  evidence  whetier  tbe 
care  of  the  engineer  was  such  as  a  prudent  man  would  have  used. 

—Texas  &  P.  Ry.  Co.  v.  Btarby,  94  Fed.  303 36  G.  G.  A.  853 

An  instruction,  in  an  action  against  a  raiboad  for  causing  the  death  of 
an  infant,  which  states  that  it  is  the  duty  of  the  engineer  to  use  erery 
means  within  liis  ability  to  stop  the  train  in  order  that  no  injury  may  be 
inflicted  to  one  on  the  track,  and  that  a  failure  to  exercise  every  power 
and  means  consistent  with  the  safety  of  those  on  the  train  and  engine  to 
stop  the  train  will  render  them  liable  in  damages,  and  which  is  defective 
as  requiring  too  high  a  degree  of  care,  is  not  rendered  less  misleading  or 
cured  by  adding  that,  ''In  this  respect  you  are  charged  that  a  reasonably 
prudent  and  cautious  person  would  have  used  all  the  efforts  in  his  power 
and  within  his  means  and  ability,  consistent  with  the  safety  of  those  od 
the  train  and  engine,  to  stop  the  train.**  and  by  conversely  stating  tbe 
matter,  saying,  "If,  however,  the  engineer,  after  discovering  the  peril  of  the 
child,  used  all  the  efforts  at  his  command,  consistent  with  the  safety  of 
those  on  the  engine  and  the  train,  to  stop  the  train,  and  avoid  the  injury,*' 
etc.,  as  the  charge  clearly  Ihnits  the  qualification  of  the  duty  to  use  all 
means,  etc.,  alone  by  the  terms  "consistent  with  the  safety  of  those  on  tbe 
engine  and  train.'* 

—Texas  &  P.  Ry.  Co.  v.  Harby,  94  Fed.  303 36  G.  G.  A.  363 

An  instruction,  in  an  action  against  a  railroad  for  causing  the  death  of 
an  infant,  after  stating  that  servants  operating  a  train  should  use  **80cb 
care  as  an  ordinarily  prudent  person  would  exercise  to  stop  the  train  in 
order  to  prevent  injury  to  the  party  on  the  traclc,"  was  qualified,  without 
coming  to  a  period,  by  adding:  "And  in  this  behalf  the  care  and  cau- 
tion an  ordinarily  prudent  person  would  use  would  be  to  use  every  power 
within  their  ability  and  means  to  stop  the  train,  in  order  that  injury  might 
not  be  inflicted  on  tbe  person  on  the  track;  and  if  they  fail  to  exercise 
this  care,  and  to  use  every  power  and  means  consistent  with  the  safety 
of  themselves  in  their  position  on  the  train,  and  by  reason  of  their  failure 
to  exercise  such  care  and  caution  the  person  is  injured,  then  they  would  be 
liable  for  any  damage  sustained  or  loss  occasioned  by  reason  of  the  injury." 
Hdd  to  require  a  degree  of  care  higher  than  such  as  "ordinarily  prudent 
persons  would  exercise.** 

—Texas  &  P.  Ry.  Co.  v.  Harby,  94  Fed.  303 36  G.  G.  A.  353 

When,  for  a  considerable  period,  numerous  persons  have  been  accus- 
tomed to  walk  across  or  along  a  railroad  track  between  given  points,  those 
in  charge  of  passing  trains  are  required  to  tal&e  notice  of  such  fact,  and  to 
use  reasonable  precautions  to  prevent  injury  to  persons  whose  prolmble 
presence  on  the  track  should  be  anticipated. 

—Garner  v.  Trumbull,  94  Fed.  321 36  G.  C.  A.  861 

An  ordinance,  under  power  delegated  by  the  legislature,  granting  a  rail- 
way company  a  right  to  construct  a  railroad  upon  a  public  landing  under 
condition  prohibiting  use  of  tbe  track  during  specified  hours,  combines 
contractual  as  well  as  police  provisions,  the  latter  being  in  the  interest  of 
public  safety. 

—Pittsburg,  C.  &  St  L.  Ry.  Co.  v.  Hood,  94  Fed.  618.  .36  C.  C  A.  423 

Plaintiffs*  intestate,  a  teamster,  stopjK»d  his  team  on  the  landing  at  a 
wharf  at  a  point  30  to  60  feet  from  a  train,  and  commenced  to  unhitch  the 
horses  preparatory  to  hauling  another  wagon  into  position.  A  movement 
of  the  train  at  this  time  was  made,  and  the  engine  let  off  steam,  and 
otherwise  caused  much  noise.  The  horses  became  frightened,  and  the 
teamster,  in  the  effort  to  control  them,  was  dragged  and  trampled  upoa 
by  the  horses,  inflicting  injuries  from  which  he  died.  The  operation  of 
trains  at  this  point  at  the  time  of  the  accident  was  prohibited  by  ordinance. 
HchI,  that  tbe  act  of  tbe  railroad  company  was  the  proximate  cause  of  tbe 
injuries. 

-Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Uood,  04  Fed.  618.  .36  O.  G.  A.  42a 
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RECEIVERS. 

Of  railroad  companies,  see  "Kallroads,"  §  4. 

S    1.    Manasement  and  disposition  of  property. 

A  receiver  was  appointed  for  a  mining  corporation,  upon  a  bill  alleging 
insolvency  of  tlie  corpora tioii,  and  inability  to  earn  its  charges  and  oper- 
ating expenses.  By  consent,  be  was  to  operate  the  mines,  and  was  au- 
thorized to  borrow  money,  and  was  directed  to  pay  all  debts  for  labor  and 
supplies  incurred  by  the  corporation  within  the  six  months  preceding  his 
appointment;  payment  to  be  made  fx'om  earnings  and  income,  or  from 
money  borrowed.  Held,  that  the  expenses  of  the  receivership  and  the  debts 
for  labor  and  supplies  were  not  payable  alone  out  of  the  income  and  rev- 
enues of  the  corporation,  but  they  might  be  paid  out  of  the  corpus  of  the 
estate. 

— Reinhart  v.  Augusta  Min.  &  Inv.  Co.,  94  Fed.  901;  Manhattan  Trust 
Co.  V.  Same,  Id.;  Van  Volltenburgh  v.  Prout,  Id.  .3(5  C.  C.  A.  541 

The  receivership  was  afterwards  extended  to  a  suit  to  foreclose  a  mort- 
gage of  the  mlniug  property,  on  motion  of  the  trustee  of  the  mortgage; 
and  a  decree  was  passed,  without  objection,  ordering  a  sale,  and  giving  the 
debts  for  labor  and  supplies,  and  the  expenses  of  the  receivership,  priority 
over  the  mortgage.  A  decree  of  distribution  was  passed  in  accordance 
with  the  decree  of  foreclosure,  and  no  appeal  was  taken  therefrom,  except 
by  certain  of  the  mortgage  bondholders,  who  had  caused  the  receiver  to 
be  appointed.  Heldy  that  the  mortgage  bonds  were  not  entitled  to  priority 
over  said  expenses  and  debts,  since  the  parties  had  agreed  otherwise. 

—Reinhart  v.  Augusta  Min.  &  Inv.  Co.,  94  Fed.  901;  Manhattan  Trust 
Co.  v.  Same,  Id.;  Van  Vollcenburgh  v.  Prout,  Id.  .36  C.  0.  A.  541 

RECORDS, 

Transcript  on  appeal  or  writ  of  enor,  see  "Appeal  and  Error,"  §  6. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  §  :f. 

REHEARING. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,**  (  9. 

RELEASE. 

See  "Accord  and  Satisfaction." 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  S  8. 

REMEDY  AT  LAW. 

Bffect  on  Jurisdiction  of  equity,  see  "Equity,"  (  L 

REQUESTS. 

For  Instructions  to  Jury  In  civil  actions,  see  "Trial,"  §  3. 
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RESCISSION. 

Of  contract  for  sale  of  land,  see  ''Vendor  and  Purchaser,**  1 1. 

RES  JUDICATA. 

See  "Judgment,"  i  2. 

REVIEW. 

See  "Appeal  and  Error.** 

RIGHT  OF  WAY. 

Of  lailroads,  see  "Kailroads,"  f  2. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant,"  (  2. 

SALES. 

See  "Vendor  and  Purchaser." 

SALVAGE. 

§    1.    Risht  to  oompensatioii. 

Services  of  tugs  in  towing  a  steamer  from  an  offshore  sand  bar,  cm 
which  she  had  grounded,  in  connection  with  their  carrying  out  the  steam- 
er's an<::hors  to  enable  her  to  assist  in  getting  off  the  bar,  are  in  the 
nature  of  salvage  services,  authoriziujr  compensation  on  that  basis. 

—Lister  S.  S.  Co.  v.  Cape  Fear  Towing  &  Transportation  Co..  94  Fed. 
214    36  O.  C.  A.  201 

§  2*    Amovnt  and  apportionment.      4 

An  allowance  of  $13,000  for  salvage  services  in  getting  a  steamer  off  a 
sand  bar  should  be  reduced  50  per  cent,  though  the  steamer  was  worth 
$300,000,  the  value  of  the  tugs  employed  being  only  $18,000,  all  the  serv- 
ices being  rendered  under  the  direction  and  control  of  the  master  of  the 
steamer,  the  real  services  which  put  her  afloat  being,  in.  the  main,  ren- 
dered by  herself,  operated  by  the  master  and  crew,  It  appearing  probable; 
the  good  weather  continuing,  that  without  the  services  of  the  tugs  the 
master  would  have  successfully  floated  her  through  the  use  of  his  own 
crew  and  appliances,  no  rislc  being  incurred  by  the  salvors,  and  the  tugs 
being  exposed  to  no  danger,  the  slilll  shown  in  rendering  the  services 
being  of  the  ordinary  l^Ind,  the  labor  being  the  ordinary  employment  of 
the  tugs  and  persons  engaged,  the  time  employed  being  less  than  a  day, 
and  it  appearing  that  extraordinary  awards  were  given  by  the  decree  to 
members  of  the  crews  of  the  tugs.  such. as  $300  to  cooks  and  firemen,  who 
performed  no  services  out  of  their  usual  routine,  and  whose  wages  were 
$1  a  day. 

—Ulster  S.  S.  Co.  v.  Cape  Fear  Towing  &  Transi)ortation  Co.,  94  Fed- 
214    36  O.  C.  A-  201 

"Where  salvage  services  which  occupied  less  than  a  day  are  of  the  low- 
est order,  and  the  crews  of  the  tugs  perform  only  services  in  the  ordinary 
course  of  employment,  the  award  to  them  should  not  be  more  than  two 
months'  pay. 

—Ulster  S.  S.  Co.  v.  Cape  Fear  Towing  &  Transportation  Co.,  94  Fed. 
iil4    36  C.  C.  A.  201 
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SATISFACTION. 

See  "Accord  and  Satisfaction/* 

SEAMEN. 

It  seems  that,  under  the  general  admhralty  practice,  a  seaman  injured 
through  the  use  of  defective  appliances  furnished  by  the  owners  of  the  ship 
may  proceed  against  the  ship  for  damages. 

—Lafourche  Packet  Co.  v.  Henderson,  94  Fed.  871... 30  C.  0.  A.  519 

Where  a  sldd  used  to  stow  barrels  Into  the  hold  was  broken  on  a  prior 
Toyage,  to  the  knowledge  of  the  ship's  officers,  so  that,  through  the  sagging 
of  one  side  of  it,  a  bolt  worked  up  and  caught  a  barrel  being  sent  down, 
and  threw  It  off  and  against  a  seaman  engaged  in  the  work,  the  ship  was 
liable  for  the  injuries  inflicted. 

—Lafourche  Packet  Co.  v.  Henderson,  94  Fed.  871..  .3(1  0.  a  A.  519 


Of  process,  see  "Process,"  S  1. 


See  "Master  and  Servant,"  §  1. 


SERVICE 
SERVICES. 


SHIPPING. 

See  "Admiralty";   "Maritime  Liens";   "Salvage";   "Seamen.** 

§    1.    Liabilities  of  Tessels  and  owners  in  general. 

A  provision  of  a  charter  party  that  "the  owners  shall  pay  for  insur- 
ance on  the  vessel,"  to  be  given  any  effect  as  between  the  parses,  must  be 
construed  as  requiring  the  owners  to  Insure  against  all  such  losses  as 
would  otherwise  fall  on  the  charterer*  and,  where  the  owners  failed  to 
procure  insurance,  they  made  themselves  insurers,  and  cannot  cast  upon 
the  charterer  the  burden  of  paying  damages  recovered  against  the  vessel 
for  collision,  against  which  they  might  have  insured. 

—The  Barnstable,  94  Fed.  213 36  C.  O.  A.  199 

S   2.    Carriage  of  goods. 

The  rule  that  the  master  of  a  vessel  has  no  authority  by  virtue  of  his 
position,  either  actual  or  apparent,  to  sign  a  bill  of  lading  for  cargo  not 
actually  received  on  board,  applies  when  thrre  is  only  a  deficiency  in  part 
through  mistake,  and  the  owner  cannot  be  held  liable,  either  by  the  original 
consignee  or  an  indorsee  of  the  bill  of  lading,  for  such  a  shortage,  where 
the  quantity  actually  received  Is  delivered. 

—American  Sugar-Refining  Co.  v.  Maddock,  93  Fed.  980 

36  O.  C.  A.  42 

Where  a  steamer  was  run  upon  the  beach  solely  because  a  leak  had  been 
discovered  which  could  not  be  controlled,  and  water  Immediately  came  In 
over  her  deck,  so  that  merchandise  was  injured,  thp  proximate  cause  of 
the  Injury  was  the  leak,  and  not  the  stranding  of  thp  vessel. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  135 

A  provision  In  the  shipping  teceipts  that  all  claim's  against  the  steam- 
ship company  or  any  of  its  stockholders  for  damage  to  the  goods  must  be 
presented  within  30  days  from  the  date  thereof,  as  a  condition  precedent 
to  suing  the  company  or  its  stockholdei*s,  does  not  cover  the  right  to 
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maintain  a  suit  in  rem  against  the  ship,  in  which  the  company  appears 
as  claimant. 

—Pacific  Coast  S.  S.  CJo.  v.  Bancroft-Whitney  CJo.,  94  Fed.  180 

36  a  G.  A.  135 

A  provision  In  a  bill  of  lading  requhing  all  dalms  for  damages  to  be 
presented  within  30  days  from  the  date  thereof  makes  the  period  of  lim- 
itation unreasonably  short,  and  Is  therefore  void. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  JFed.  180 

36  a  C.  A.  135 

Exceptions  In  a  bill  of  lading  introduced  by  the  shipowners  themselves 
In  their  own  favor  are  to  be  construed  niost  strongly  against  them. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  a  C.  A.  135 

Although  It  may  be  presumed  that  a  vessel  is  seaworthy  when  she  salU. 
If  soon  thereafter  a  leak  is  found,  without  the  ship  having  encountered 
a  peril  sufficient  to  account  for  it  the  presumption  Is  that  she  was  not 
seaworthy  when  she  sailed. 

—Pacific  Coast  S.  S.  Co.  ▼.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  135 

In  every  contract  for  the  carriage  of  goods  by  sea,  there  Is  a  warranty 
on  the  part  of  the  shipowner  that  the  ship  is  seaworthy  at  the  time  of 
beginning  her  voyage,  and  his  undertaking  to  safely  carry  the  goods  can- 
not be  discharged  because  the  want  of  fitness  in  the  vessel  is  the  result 
of  latent  defects. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  ISS 

Where  merchandise  Is  shipped,  and  the  usual  bill  of  lading  given,  prom- 
ising to  deliver  the  same  in  good  order,  the  dangers  of  the  sea  excepted, 
and  the  goods  are  found  to  l>e  damaged,  the  burden  of  proof  is  upon  the 
owner  of  the  vessel  to  show  that  the  Injury  was  occasioned  by  one  of  the 
excepted  causes. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  a  A.  135 

Common  carriers  by  water  are  in  the  nature  of  Insurers,  and  are  UaUe 
for  every  loss  or  damage,  however  occasioned,  unless  it  happens  from  the 
act  of  God  or  the  public  enemy,  or  by  the  act  of  the  shipper,  or  from  some 
other  cause  or  accident  expressly  excepted  in  the  bill  of  lading. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  G.  A.  135 

A  libel  alleged  a  delivery  of  goods  to  a  carrier  pursuant  to  a  contract  of 
affreightment;  that,  notwithstanding  the  contract,  the  goods  were  not  re- 
delivered to  libelants  In  like  good  order  as  received,  "but,  on  the  contrary, 
said  merchandise  was  returned  to  said  port"  of  shipment  'in  a  greatly 
damaged  condition,  by  reason  of  having  been  wet  with  sea  water  doring 
said  voyage,  which,  by  reason  of  the  negligence  of*  the  carrier,  "gained 
nccoss  to  the  interior  of  said  ship,  where  said  merchandise  was  stowed"; 
and  "that,  In  consequence  of  the  injury  and  damage  to  said  merchandise, 
the  llt)olants  have  sustained  damage,"  etc.  Held,  that  the  action  was  not 
founded  upon  a  tort,  but  upon  the  contract  of  affreightment,  and  that  the 
claim  for  damages  was  based  upon  the  failure  of  the  carrier  to  deliver  the 
merchandise  in  good  condition;  the  averment  as  to  negligence  being  mere- 
ly illustrative  of  the  manner  in  which  the  goods  were  damaged. 

— Pjicific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  1^ 

Mere  delay  for  the  full  period  of  four  years  allowed  by  the  state  stat- 
utes of  limitation,  In  bringing  a  suit  In  rem  to  recover  damages  to  cargo, 
is  not,  of  itself,  and  In  the  absence  of  exceptional  circumstances  from 
which  laches  would  be  imputable,  sufficient  to  justify  the  court  in  declin- 
ing to  entertain  the  suit. 

—Pacific  Coast  S.  S.  Go.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  G.  G.  A.  135 
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A  steamer,  alleged  by  her  claimants  to  hare  been  stanch,  strong,  and 
seaworthy,  and  fully  manned,  officered,  and  equipped,  was  discovered, 
after  being  only  11  hours  at  sea  in  fair  weather,  to  have  a  list,  due  to 
sea  water  in  her  between-decks.  The  water  increased  so  rapidly  that  a 
few  hours  later  it  was  decided  to  run  for  a  harl)or  of  refuge,  where  the 
ship  was  at  once  beached  to  prevent  foundering.  Held,  in  an  action  for 
damage  to  the  cargo,  that  the  burden  was  on  the  carrier  to  show  wherein 
and  how  the  leak  arose,  so  as  to  bring  the  loss  within  the  exception  in  the 
bill  of  lading  as  to  perils  of  the  sea. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  135 

That  burden  was  not  discharged  by  simply  showing  that  the  ship  was 
In  a  seaworthy  condition  at  the  commencement  of  the  voyage,  and  pre- 
senting evidence  which  merely  left  hi  doubt  the  question  as  to  how  the 
leak  arose. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  135 
S   3.    Carriage  of  passengers. 

A  Stipulation  in  a  passenger  ticket  for  second-cabin  i)assage  which 
limits  the  liability  of  the  carrier  for  loss  of  baggage  to  250  francs,  unless 
the  passenger  declares  the  value  of  his  baggage  in  excess  of  such  amount, 
pays  for  the  transportation  of  the  excess  in  proportion  to  its  value,  and 
takes  a  bill  of  lading  therefor,  is  not  so  unreasonable  as  to  be  void  an 
against  public  policy. 

—The  Kensington,  94  Fed.  885 3G  C.  C.  A.  533 

Such  a  provision,  though  in  terms  limiting  the  liability  of  the  "ship- 
owner or  agent'*  only,  inures  to  the  benefit  of  the  ship  itself,  when 
sought  to  be  held  by  proceedings  in  rem  solely  on  the  ground  that  the 
owner  did  not  fully  perform  the  contract. 

—The  Kensington,  94  Fed.  &S5 3G  C.  C.  A.  533 

Where  both  carrier  and  passengers  are  citizens  of  the  United  States, 
and  the  place  of  completion  of  the  contract  of  carriage  is  within  this 
country,  a  stipulation  for  exemption  from  liability  in  the  contract,  au- 
thorized by  the  law  of  a  foreign  country,  by  which  the  contract  is  by 
its  terms  to  be  governed,  but  which  is  contrary  to  the  public  policy  of 
this  country,  is  not  enforceable  in  its  courts. 

—The  Kensington,  94  Fed.  885 3G  C.  C.  A.  533 

The  provisions  of  section  2  of  the  Harter  act  as  to  the  limiting  of 
liability  by  bills  of  lading  or  shipping  documents  do  not  apply  to  passen- 
ger tickets. 

—The  Kensington,  94  Fed.  885 36  O.  C.  A.  583 

A  provision  in  a  passenger  ticket  relating  to  a  limitation  of  the  car- 
rier's liability  for  loss  of  baggage,  plainly  printed  in  the  face  of  the 
ticket  above  the  signatures  of  the  ship's  agent  and  the  passenger,  is  a 
part  of  the  contract. 

—The  Kensington,  94  Fed.  885 36  C.  C.  A.  633 

Libelants  were  passengers  on  a  transatlantic  steamer,  and  their  trunks, 
constituting  their  baggage,  with  those  of  other  passengers,  were  broken 
to  pieces,  and  the  contents  destroyed,  during  the  voyage.  The  vessel 
encountered  unusually  rough  weather  on  the  passage,  and  rolled  heavily. 
A  witness  for  libelants,  who  entered  the  compartment  where  the  bag- 
gage was  stowed  immediately  on  the  opening  of  the  hatch  at  the  end 
of  the  voyage,  testified  that  he  examined  carefully,  but  could  find  no 
evidence  that  the  trunks  had  been  lashed  or  otherwise  secured  against 
movement  in  rough  weather,  and  the  compartment  was  not  filled.  Held 
that,  in  the  absence  of  any  evidence  on  the  subject  from  claimants,  such 
testimony  was  sufficient  to  support  the  libelants'  contention  of  negligent 
stowage. 

—The  Kensington,  94  Fed.  885 36  0.  C.  A.  533 

SLANDER. 

See  "Libel  and  Slander." 
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STATES. 

See  *TrnJted  States.*^ 

Public  lands,  see  "Public  Lands.*'  %  2. 


STATUTES. 


Adoption  by  United  States  courts  of  state  laws  as  roles  of  dedskm,  «t 

♦'Ctourts,"  S  1. 
Of  limitation,  see  **Limitation  of  Actions,"  1 1. 


STATUTES  CONSTRUED. 


VHITED  STATES. 

STATUTES  AT  LARGE. 

1880,  June  16,  ch.  244,  21  Sj^t.  287  603 
1893,  Feb.  13,  ch.  105,  §  2,  27  Stat 

445      Ooo 

1897,  July  24,  ch.  IL  «  1,  Miedule 

B,  paw.  97,  98.  30  ^tat.  156. .  .^ .  626 
l^^uly  1.  ch.  541,  |§  64b,  67f, 

WStat  5S4 677 


REVISED  STATUTES. 

921   •  156 

3477,3737 52 

4920   125 

6151   584r 

6209  :.V. 106,106 

5242 536 


!• 


AT,/IBAM/V, 

CODE  1896. 
§  2037 503 


CALIFOBNIA. 

CJODE  OF  CIVIL  PROCEDURE 
$  813  


135 


DAKOTA. 

COMPILED  LAWS  1887. 

§§  1149,  1150 278 

LAWS. 
18^7,  March  11,  ch.  47,  p.  106 278 

.  nxiKois. 

STARR  &  CURTIS*  ANNOTATED 

STATUTES  1896. 

Volume  1. 

Page  777,  art.  9,  §  49 89 

Volume  3. 
Page  3241 156 


IOWA. 

CODE. 
I  3466 264 

McOLAIN'S  ANNOTATED  CODE. 
14429 494 

I.OUISIAHA. 

REVISED  aVIL  CODE  1870. 
Art  3237 825 

MICHIOAH. 

HOWEEL'S  ANNOTATED 
STATUTES. 
Volume  3. 
§§  8427a-W27p SH 

MUfNESOTA. 

GENERAL  STATUTES  1894. 
I  1623 214 

MISSOURI. 

LAWS. 
1895,  March  18,  p.  168 476 

MOKTAHA. 

CONSTITUTION. 
Art  13,  I  6 1 

NEBRASKA. 

CODE  OF  CIVIL  PROCEDURE. 

8  497a   23S 

COMPILED  STATUTES  1881. 
Page  595 233 

NEVADA. 

LAWS. 
1887,  March  3,  ch.  103,  p.  102 «03 
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HEW  TOBX* 

TAWS. 

1892.  May  6.  ch.  493,  p.  1023 471 

1892,  May  18,  ch.  688,  p.  1824 634 

OHIO. 

REVISED  STATUTES. 

13313 157 

§3380   156 

PENN8TLVAHIA. 

LAWS.      , 
1836»  Jone  13,  p.  616 45 


1858,  April  20,  p.  863 45 

1871,  Feb.  24,  p.  126 654 

1889,  May  23,  p.  277 84 

1895,  Jane  24,  p.  251 45 


TEXAS. 

OITY  CHARTERS. 

Lampasas.  Laws  1873,  April  18,  ch. 
90,  p.  288 318 


LAWS. 

__^ 2h.  90,  p 

pasas  City  (Aarter 318 


1873,  April  18.  ch.  90,  p.  288.  Lam- 
^"  T  Chan 


STAY. 

Pending  appeal  or  writ  of  error,  see  ''Appeal  and  Error,'*  S  5. 

STOCK. 

Coi-porate  stock,  see  "Corporations,"  §  2, 

SUNDAY. 

A  debtor  cannot  defeat  the  collection  of  a  valid  debt  by  an  assignee, 
on  the  ground  that  It  was  sold  and  assigned  to  him  on  Sunday,  In  violation 
of  the  laws  of  the  state,  where  the  transfer  was  subsequently  ratified  by 
the  assignor,  and  became  binding  between  the  parties  to  It;  and  such 
ratification  renders  it  valid  from  the  date  of  the  actual  assignment  for 
the  purpose  of  an  attachment  thereon  procured  by  the  assignee  on  that 
day. 

--Tennent-Strlbling  Shoe  Co.  v.  Roper,  94  Fed.  739.  .36  0.  0.  A.  455 


See  "Customs  Duties.'* 


TARIFF. 


TAXATION. 

I   1*    Lien  and  priority. 

Under  Gen.  St.  Minn.  1894,  §  1623,  which  provides  that  "the  taxes  as- 
sessed upon  personal  property  shall  be  a  lien  upon  the  personal  property 
of  the  person  assessed  from  and  after  the  time  the  tax  bool^  are  received 
by  the  county  treasurer,"  the  lien  so  created  Is  paramount  to  any  other 
lien  upon  the  property,  prior  or  subsequent,  in  favor  of  private  parties. 
—State  of  Minnesota  v.  Central  Trust  Co.  of  New  York,  ^  Fed. 
244    36  C.  C.  A.  214 

TORTS. 

See  "Assault  and  Battery,"  §  1;  "Libel  and  Slander";  "Malicious  Prosecution"; 

"Negligence";   "Nuisance." 
Inability  of  corporation,  see  "Coi'poratlons,"  §  4. 

TRESPASS. 

To  the  person,  see  "Assault  and  Battery,"  §  1 
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TRIAL 

See  **Wltnes8es.** 

Criminal  prosecutions,  isee  "Criminal  Law,"  {  4. 

Of  particular  actions,  see  'TJibel  and  Slander,"  |  8. 

S   1.    Reoeption  of  evideiiAe. 

Rather  than  decide  the  case  on  the  legal  presumptions  Krislng  from  the 
proof,  the  court  might  have  compelled  the  carrier  to  show  the  cause  of  the 
leak,  if  known,  though  inconsistent  with  the  theory  on  which  the  parties 
were  trying  the  case. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  135 

An  objection  to  the  opinion  of  a  witness  as  irrelevant  and  hicompetent 
is  too  general  and  indefinite. 

—Western  Coal  &  Minhig  Co.  ▼.  Berberich,  94  Fed.  329 

36  G.  C.  A.  364 
§  2.    Taking  case  or  question  from  Jnry. 

Where  the  trial  Judge  is  satisfied,  upon  the  evidence,  that  plaintiff  is 
not  entitled  to  recover,  and  that  a  verdict,  if  rendered  for  plaintiff,  should 
be  set  aside,  the  Jury  may  be  directed  to  find  for  defendant. 

—Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73 36  C.  C.  A-  91 

A  request  for  a  charge  that,  under  the  evidence,  the  verdict  must  be  for 
defendant,  is  equivalent  to  a  motion  to  direct  a  verdict. 

—Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73 36  0.  0.  A.  94 

I   3.    Instmotions  to  Jnry* 

It  was  not  en'or  lor  the  court  to  refu.se  a  special  instruction  on  an  issue 
not  pleaded,  and  impliedly  excluded  from  the  consideration  of  the  Jury. 
— Lamson  v.  Beard,  94  Fed.  30;    C.  B.  Congdon  &  Co.  v.  Same,  Id.; 
Phelps  V.  Same,   Id 36  C.  C.  A.  56 

The  court  properly  refused  requests  to  charge  that  singled  out  and  gave 
undue  prominence  to  particular  Items  of  evidence. 

-Western  Coal  &  Mining  Co.  v.  Berberich,  94  Fed.  329 

36  C.  0.  A.  364 

Where  the  charge  In  chief  was  a  clear  and  accurate  statement  of  the 
law,  covering  every  aspect  of  the  case,  it  was  proper  to  refuse  special  re- 
quests. 

—Western  Coal  &  Mining  Co.  v.  Berberich,  94  Fed.  329 

36  C.  C.  A.  364 
I  4.    Trial  by  oonrt. 

Where  a  Jury  is  waived  by  a  stipulation  in  writing,  in  a  circuit  court 
in  an  action  at  law,  the  court  cannot  be  required  to  make  special  findings 
of  fact,  but  may  make  either  a  special  or  general  finding,  and  should 
not  make  both.  Such  finding  must  state  the  ultimate  facts  of  the  case, 
and  not  be  a  recital  of  evidential  facts  or  circumstances  which  may 
tend  to  prove  the  ultimate  facts,  or  from  which  they  may  be  inferred. 
—State  Nat.  Bank  v.  Smith,  94  Fed.  605 36  O.  0.  A.  412 

I   6.    Waiver  and  correction  of  irregnlarities  and  errors. 

Error  in  refusing  to  direct  a  verdict  for  defendant,  on  his  motion,  at  the 
close  of  plaintiff's  evidence.  Is  waived,  where  defendant  proceeds  with 
the  case,  and  gives  evidence  on  his  part. 

—Detroit  Crude-Oil  Co.  ▼.  Grable,  94  Fed.  78 86  0.  O,  A.  94 

TROVER  AND  CONVERSION. 

Action  for  conversion  of  mortgaged  property,  see  "Chattel  Mortgages,*'  {  1. 
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TRUSTS. 

Trust  deeds,  see  "Chattel  Mortgages." 

I   1*    Establislunent  and  enf oroement  of  tnuit. 

Where  a  trustee  of  an  express  tnist  openly  repudiates  It,  and  asserts  a 
title  in  himself  to  the  trust  estate,  with  the  knowledge  of  the  beneficiary* 
the  same  diligence  should  be  exercised  by  the  person  injured  In  asserting 
his  rights  as  is  required  of  one  asserting  a  constructive  trast,  or  attempt- 
ing to  rescind  a  contract  on  the  ground  of  fraud  or  mistal^e. 

—Curtis  V.  Laliin,  94  Fed.  251 ••••.36  0.  C.  A.  222 

UNITED  STATES. 

See  "Customs  Duties." 

Cburts,  see  "Courts,"  §  1. 

Public  lands,  see  "PubUc  Lands,"  §  1. 

S   1.    Property,  oontraots,  and  liabilities. 

Under  Rev.  St.  §  3737,  declaring  that  any  assignment  of  a  contract  with 
the  United  States  shall  cause  the  annulment  of  the  contract,  so  far  as  the 
United  States  are  concerned,  the  government  may  treat  it  as  annulled,  or 
recognize  the  assignment 

— Dulaney  v.  Scudder,  94  Fed.  6 36  C.  0.  A.  52 

§  2.    Claims  asainst  United  States. 

There  is  no  claim  against  the  United  States,  and  therefore  no  assignment 
of  it,  within  Rev.  St.  §  3477,  declaring  void  all  assignments  of  a  claim 
against  the  United  States,  and  all  powers  of  attorney  or  other  authorities 
for  receiving  payment  of  any  such  claim,  unless  made  after  issue  of  war- 
rant for  payment  thereof,  where  one  having  a  contract  to  do  worlc  for  the 
United  States,  before  doing  any  work  under  it,  contracts  with  another  to 
obtain  advances  with  which  to  do  the  work,  agreeing  to  make  payment 
for  the  advances  out  of  the  moneys  to  be  received  from  the  government 
for  the  work,  and  executes  a  power  of  attorney  to  such  other  person,  au- 
thorizing him  to  collect  all  money  to  become  due  on  the  contract  with  the 
government 

—Dulaney  v.  Scudder,  94  Fed.  6 36  O.  0.  A.  52 

USURY. 

Contracts  by  building  and  loan  associations,  see  "Building  and  Loan  Associa- 
tions." 

VENDOR  AND  PURCHASER. 

§    1*    Modification  or  rescission  of  contract. 

Plaintiff,  who  had  secured  from  defendants  an  option  to  purchase  from 
them  an  interest  in  certain  mining  claims  at  the  expiration  of  nine  months, 
agreeing  to  prosecute  development  work  on  the  claims  meantime,  expending 
a  certain  sum,  and  that,  if  work  ceased  thereon  for  30  days,  the  option 
should  be  forfeited,  hired  two  of  the  defendants  to  work  on  the  claims. 
Shortly  after  they  had  commenced  work,  and  while  he  was  indebted  to 
them  for  wages,  he  left  them  with  a  small  amount  of  supplies,  promising  to 
return  in  three  weeks.  He  did  not  return,  or  send  them  either  money  or 
supplies,  and  they  heard  nothing  from  him  for  about  three  months.  A 
month  after  he  left,  they  suspended  work,  and,  after  the  expiration  of  30 
days,  declared  the  option  forfeited.  Held,  that  their  action  was  Justified. 
—Hanson  v.  Smith,  IM  Fed.  900 30  C.  C.  A.  581 
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i   2.    Biclits  and  liabiUtiei  of  parties. 

A  vendor  who  sold  land  to  a  syndicate,  conveying  to  one  member  and 
accepting  his  individual  notes,  secured  by  mortgage  on  the  property,  for 
the  unpaid  purchase  money,  with  knowledge  that  such  arrangement  was 
made  for  the  express  purpose  of  relieving  another  of  the  pnrchasers  from 
personal  liability  for  such  unpaid  purchase  money,  is  estopped  to  claim 
such  liability,  and  has  no  right  of  action  against  him  on  the  notes,  or 
otherwise,  to  recover  a  deficiency  remaining  due  after  foreclosure  of  the 
mortgage;  nor  was  such  right  given  by  a  declaration  of  trust  executed  by 
the  grantee,  declaring  the  interest  of  each  member  of  the  syndicate  in 
the  property  and  their  several  liabilities  as  between  themaelves. 

—Underwood  y.  Patrick,  94  Fed.  468..; 36  a  a  A.  330 

VERDICT. 

Review  on  appeal,  see  "Appeal  and  Error,"  fi  10. 

=    .nx,      ,»  WAIVER. 

See  •'Estoppel.** 

Of  defects  in  pleading,  see  "Pleading,**  §  2. 

Of  defense  to  insurance  policy,  see  *'Insurance,"  |  5. 

Of  irregularities  on  trial,  see  "Trial,"  §  5. 

WARRANTY. 

By  insured,  see  "Insurance,"  i  3. 

WATERS  AND  WATER  COURSES. 

See  "Levees.'^ 

WAYS. 

Public  ways,  see  "Highways." 

WILLS. 

§    1.    Constraotion. 

Where  the  amount  of  a  legacy  is  dependent  upon  the  amount  of  dece- 
dent's estate,  at  a  fair  valuation,  at  the  time  of  his  death,  the  valae  of  the 
estate  will  be  computed  by  deducting  his  debts,  for  which  his  estate  is 
liable,  from  the  fair  value  of  the  assets. 

-Dickey  v.  Dickey,  94  Fed.  231 36  O.  O.  A.  211 

§  2.    Bishts  and  liabilities  of  derisees  and  lentees. 

A  refusal  to  pay  a  legacy  is  not  willful  and  without  reasonable  cause, 
so  as  to  entitle  legatee  to  interest,  where  he  claimed  a  larger  sum  than 
entitled  to.  and,  on  suit,  was  allowed  only  half  of  the  amount  claimed. 
—Dickey  v.  Dickey,  94  Fed.  231 36  O.  O.  A.  211 

If  legacies  bear  interest  within  the  provisions  of  Mills*  Ann.  St.  i  2252, 

allowing  creditors  interest  for  all  moneys  after  they  become  due*  on  any 

bond,  bill,  or  promissory  note  or  other  instrument  in  writing,  they  do  so 

only  after  an  order  of  the  court  has  been  made  directing  their  payment. 

—Dickey  v.  Dickey,  94  Fed.  231 36  a  a  A.  2U 

.    ..  M      .  WITNESSES. 

See  "Evidence.** 

Experts,  see  "Evidence,"  fi  C. 
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fi   1.    Exaniination. 

Permitting  the  prosecution  to  propound  leading  auestions  to  one  of  Its 
witnesses  Is  within  the  discretion  of  the  trial  court,  and  cannot  be  made 
the  basis  of  an  assignment  of  error. 

—Peters  v.  United  States,  94  Fed.  127 36  C.  0.  A.  105 

A  witness  may  refresh  his  memory  by  the  use  of  any  written  memo- 
randum, although  It  was  not  made  by  himself,  If  he  saw  It  while  the 
facts  therein  stated  were  fresh  in  his  recollection,  and  he  knew  that  the 
memorandum  as  then  made  was  correct. 

—Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  180 

36  C.  C.  A.  135 

Where  a  question  asked  an  expert  witness  Is  framed  on  the  assumption 
of  certain  facts,  counsel  may  assume  the  facts  In  accordance  with  his 
theory  of  them. 

—Western  Coal  &  Mining  Co.  v.  Berberlch,  94  Fed.  329 

30  C.  C.  A.  364 

fi  2.    Credibility,  impeaoHiiieiit,  oontradiotioiiy  and  oorroboratioii* 

While  a  party  is  not  permitted  to  impeach  his  own  witness,  he  is  not 
precluded  from  showing  facts  inconsistent  with  some  of  the  statements 
of  the  witness. 

—Peters  v.  United  States,  94  Fed,  127 36  0.  0.  A.  105 


[END  OF  VOLUME.] 
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